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De^primUgto  fHndorum  veShigaltnmt  j  caiif^i  v/Hcapiorjts.  i-i. 
JDe  ratione  tjua  >m  edtt  vfuc^p  eritm Ju/tdi  fHperpctat  ipet  dt pubUciana  ^ua 

ttii  homtne  uatur.  \\  i.  1  ^  275. 

fentcritia  emerdatione  L\.^.<jHta  auiem.ff.de  fupeyfic.  w.  zj^ 
De  ^  ajivptfruLlu  per/uperpaanum  conjiuuto,  cjr  de  traduiont  ab  eofa^a  vel 

donattoneyvelUgato.s.  ^l^'^ 
"Peferuttutthui  afuperficiario  cenfiiemtSjHf  ad  f.vJt.d.i.l^ffMfuperficvUijgt 
X)efuper/ictarioaliumfactenttfiiperfioanum.y\i.  igV 
St  (hperiictartiu  tjut  ad  hngum  ternpiu  corjdHxttmalit agere  iuterdtUo.wu.  28^ 
Jf^trum (uperfictartiis  aqens  probure  cUbeat  caufam  lu/iarn fua po/Je/stonie.ii.zS^ 
J)e  caufa  co^nttsone  tuiter  atfue  altttr  odhikendAiu  aSHMt  ^  iuenterdsGo Dt: 
fmptrficielfm*TU  386* 
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DECADIS  LXV. 
Df  v/iifrHSlu  confiitHfo  infttnio  vct1$^ait-tve/ fttperfici^rityVtl frHSlnMri^t  l«  x%y 

Df /e>it:ntta  ^  cMtftdatione  t.\,D.^kibus  mod.vfusfi-.Amit»  1 1. 
\ycafft»ne  in  rcm  y w  c  de ftindo  veHtoAlt  tiMtnr^^juoa  Nonjit pr^itvriM.  III.  >9I 
2)g  djjf^rc'  t'a  vecho^Mis  M^rt  gy*  crnph\te::tfcarij.  i  v.  it^j 
De  r.iticftj  et  nuef  JtA  e  t  iterdttJt  De  fHperpcicbHS^c^An  ^tccommoddri pofiii  cm 

P^\y  ■'■^  'S'  fei*dat.nio.  \,  1<)S 
Vieje  itentiM  l.  i.f.ttcm  vtdearnus  /.5.  ^fed  fifiprA  '^D.yti  pojiid,  V I.  197 
X}e  Accurfti  0-  BMrtolitradittonibus  ad  d.^i-fed fi  fnprdjiir  Ad  d.l  ^h$M4iU' 

tem  D.defuperfc.\  \\.  29! 
D»  fenientU  ij-rArio^e  l.eptllolam "J^.^.multer  D.4d SCTrebell.  T I  n.  199 
Dr  cmcndattoKe  ^fcntenita  l  fthcrei  tnff^tiunis  70  ff.ad  SC'Trehell.  i  ic.  305 
J^cfc^Ttentfi*  !.[  en.f.i.C.ad  SC  Treh  !l.<^  .'.i.^^.dc  il  0  qnxrit,ir  i^.c:d.  x»  509 

D  R  C  A  D  I  S    L  A  V  I. 

Df  fe^atarii^  tcfithut  ^dhthitu  in  tefi  irnento  nuncHpatiMO.  i.  ^r^ 

D*»  fenteitid  I.^h$  tcjtd  uento  lo.jj.fiu  tejU.facerc  polfnHt.^^  f.fed  netjue  infht.de 

tefjum.ord^rt. »  |.   ^ 

D*  leo.ftario  (]ut  hodte  te  7is  a4hibit:u  fit  in  tefiamento  in  fcriptis.  \  \  I.  5X1 
Df  fnhjtitHto  VHhdrt  adljibity  tejte  tn  tc/htnefito  fnjcrt^tu,  ^  de  rdtionthus  tjud 

adfcrHnfitrprole^atartovtretttseJjcroJitt.iy,    524 

"Defewenfia  Ijiifuis  /M  i  .^.'J.d:  reb.dHb.  g,  de  dijfcrentia  leg.itartjfHbfiituti  vt*l 

ggrii     Jiieicommtjfar$jvmH  rfalu^y,  ^ 
Df  teltatnentarto  execHtorc  adhibiro  tcfle  tn  te/J^ment».  v  r.  317 
Dg  ex'ec:<tt<re  luifit  eri  nn  le^  itari  ■.aut  ifui  executoris  onfi'  in  eodem  tefiarnen-' 
to  a^noHerit.F.t  cmfi'*»  tor  jjc  exec:'t3r  fimplfx  an  rutort  .'.^:  /eiJatario.  v  1  1.  550 
D»  rnnliere  execntnce  rejhm.  r.taria,yld  l.a  jiiio  lydc  altm.leg.i  :  en.^ .ma  ri  d.e 

itf$,,U^.ir.\i}i.  35j 
Defi ittltr-idi.ie  execnterttm  tc,7a  :ffntarioritm  cttm  ttttoribtu,  (jr  de  Ba*to/i  dtjhn 
citone  ad  t.Jcemin  t.de  rcjj.iuns.  i  x.  355 
Ve  mHltere  qnxfucla  exccHtrix  tefiameniaria  contiolautt  -^d  fecu  tda  t;»/4.x.  337 

D  H  C  A  13  i  S    L  X  V  J  i. 
»  De  tefia^nenti  nHnc»patiuoprobato  per  folam  notani  fcrtpftiram pubhcam.  1.3^9 
J)e  nunc!ipan3:-:ef.iclj  pcr  nofari  m  aut  a'tHm  qugrn  lefiaioretn.  1 1.  345 
*De  tefia  nento  tn  fca.-^rts  fi-  aij  a  tefiibsti  a^itc  recoz>/ftri  Ciona  dfftnnis.  lll.  ?4S 
St  .ittcjuis  ex  fignator.v  n  dat-itcrtnjigillo  rccc^nofccndoy(p'  de  nofrrerttm  tradttto 

nibitt  ad  l.i.ft)  i.C.tefi.vn^netfi.jdm.  avcr.  1  v.  547 
Si  obforateres  i^ntrante  veltam  mertuo  tejiatore  decejfcrint  ^  ad  t.  vit.  C.  de 

diti Dtht  I-i.t"ir.foHe'  d  v.  ^9 
Dc  tejiameto  <fuod  per  J  los  tefie  -probatur  fgfJit  ftiijfe  corgfept  m  tffiihnt.Vi.^^O 
Defente::tta  l.yit.C.de  fidetccjr  i.vtt.fifiJe  fideichercd.  v  1 1.  j53 

Dc  emcndatio  ed.^.vlr.t/ijht  defidetc.here  .  v  1 1 1.   35^ 

Df  differentta  f '  tcomwff^itii'  atteriHi  cuiHjltbet  vUtma  votHntatis.^  ad  l.fi  ve- 

ritM  i^.C.depdeic.  i  \.  j^S 
QHjtd  n9Hi  indHxerit  iH/itniarms  in  l.vlt  .C.defdctc.  x.  560 

DECADIS  LXVIII. 
Df  reHceatione  tejiamenti  tn  fcrtptis per poJhriH/  tutncupatiHitm.  Ad  I.nolumMJ 

lo.C.de  tejiam.  u 

^efacititda  meatitnt pritrit  t^ftsmmi  ^Hod  1  enocMfHr  f0r p9jimits  mintu  fh- 
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Itrme.  i  \,  

T)e  Pertif:4cii  OYAtionc  de  ejH^  in  $ *pen  ^  vlr.iytft.ijai\ri4  mod.tefl.ifjfirm. 

ckm hertdet 7 .C.^m te(iam.fa€.po!j-^- f^on dHhum  i6.C.de n>idm.  liu 
De  em  *idAti$ne  i.vlt.tn(}.(ju  bus  modis  refiam  injjr  n.  1  v.  ^jZ 
Qutdnom  ad  tertmacis  orntMnem  adduum Jitper  i^nolnmm  10. [^.de  ttslMm,  v* 

574 

Qugrttuminterfit anteUMnemumnuncHpAtiuHmvi  tjHO  Vrinceps  nomindttu  efi 
faci.'ttn$urta  u  heredt/crtpfo  in  aUo priore  u/iamento.An/HCcejJort  legitimt, 

V'>   ^  ^  ^  il^ 

QHtd  nouipro  teqittmis  f  c'ef?orihf^  conflttntum jfit  in  d.l.noIum'is,  V 1  1. 

Cur  d  leaittmtfhered     >  locuti  Ji^tt  hrt^\Kin  d.l.nolumn*.  V  l  M»  jSt 

De  tejlamerito  nitnctiputiuj per  m^rumentu>n probnto  tn  jpe$i*  d.lMlttm'ti,  1 3C. 

T)e pesieriore tetlamentonuni upAtiuo prtoris follennit  r  in fcriptis  cofidtti rettocM 
tcrtejin  y  vo  Minfutd  l  rtncipfvel potenttort  legaiumfittQf  ^HtdJipia  c^ufa ft<e 
•  ftt  tn  tt  conjhtuta.  x«  ^87 

D  E  C  A  D  I  S    L  X  I  3u 

T)e  (effame^jfo  (mFI  >  ttd  tntrrro^Attoi.ern  ^iotarij-^aut  Aitertns.  u   ^90 

St  n)(.trtK<  ad  cnt:  s  intenrooM:ttnem  f.uium  eji  tejta-i.tntum  rcgattu  ftta  tenatt^t 

aut  fite/laror  pft tej'amemum  ditUtiertt.  1 1. 
Df  tej^a  i,ento  canitt^  pcr  relAtiontm  ad  .iliam /crlpturxm.  1 1 1«  j9($ 
/)r  dt//erer,ttA  le  Aamentt  in /  rtptu  jj  nuntupastut  titm  aiitur  de  ttfiamtntt  fjt- 
^^'ptrrelattoueft.iidatiid.iv,  .... 

•  Dt  teiiatyre  ^:ti  certum  tefiandtgenia  eiegit-,an  ad  t  ittd fe  ad  ''rinxerit.  V.  400 
De  ttuamentontfu  in /crtptH  ^  nun  cupauut  incompatihit  att,  v  1.  401 
Df  pote/late  claaftla  codtctlUris  fif.inorem  legttimt  heredit ,  ^  ur  rninus po/iit 

tlaufif  a  •  nnt  meltor»  modoiVttejfaTAtntum  tx/cnpto fiat nHncufatiuum.  \/ 1  u 

Declaufu/a  omni  meltori  modoyMn/upf>itdt  tmntt  dtftHtu  foUemutatUi^  iw> 

cap.tciniem  teflAntit.  v  1 1 1.  40<f 
De  codtcilljf  fat}:s per  nuneupationem.  i  x.  407 
■  in  <juo pQteNttorJitclaHfuia Ornntnieltori  modo,  qu}m  codiciUarlsyautin guoin- 
prmiyr.  x.  .  408 

D  r  C  A  n  f  S    T  .  V  Y. 
De  neg'i^enfiaheredis  rpgaitre/ittuere  heredttatem.Ad l .muiier  12.  f.fedsnim 

•  ff,t^d  ic.T rebe'L  \.    .     _  .  .  _      ..     _  _      .  .  ^f* 

«Df  tmendatione  vcrf.  luod /ifine  d.  j.fed  ertimtf/r  de  fumpti'>tif  faSiis  ab  heredt 

ad  conftruandjs  ro  he>ci'tt.trtM ud l  vbi  rttrr  i)  %.v/t..:d  CTieJeU.H.  41^ 
De  aclton  -  fiitfJidi.trtUi^uatn  dunt  tuterpre'ti  ftut  a  dehttora  hercdttar.os  itke' 

ratos  ttmpore  ex  negltgt  ,tsa htredi>  ad  i.Jihertstr^UMfss  70. j.^/r.  etd% ttt.  ad 

T rth.  1 1  f.  ^  4.^ 

De Jtnttntia  ft/  rationt  i.  vie.ih princ.ff  dt  eo  per  ijuem  fafl.erit.  I  v.  4 » 9 

Dt  anttntrejhtutorta  ifuum  dat  f^lp.ia  d  l.vlt  dt  to pt/  futm faEi.trit.  Ei  ad  /. 

arhitrio  iS.j^.doIo  cuiM  ff.de  doi.  v.  423 
Dr /hpuUnofie  tnterpojug  iudtcto /ijiendi  eaufa:  ^  eur  ntn  perpttuet  aSlione  nm- 

De  fstiientta     rattone  I.p/ane  Ji pUum  94.$.i.<^r  Itg.i.(^  dt  alitnationt  rerum 
pdttcommtjjarnm  injpe^o  iure  vcttrc.w  1 1.  4}J 
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Ve  fentevtiA  ft)  Uuionc  l.fiMltenuj  6i.de  legAt.i.Lvlt.iif^frinc.  i*  Ifg^.  3.  &  t. 

i.J?iw/?«/.4^.  VII  I.   ^yj 

Ve  dtffertnttM  herfdit*tu  etffk  m  ture,  ^^eius^^iu  reflitkUijh  ex  l  rtlfeliiMti$.  i  x. 

5i  hereditM  :dm  adtra  in  iure  ceffa  fiTy  An  ft^  in  ejm  ^  heredttdte  ex  SQ, 

T rehell.rcf:uHU.t^d    /i^tari.ttf.iij.c^  tn  l.  i.jf.ad :  £:!  reheU.  x.  44^ 

D  h.  C  A  U  1  S    L  X  A  1. 

ciaufkla  codicillart  a''p9/it '  tn  pojlcrtore  tel^Mmeuto  inuttU.  \.    4^1- 

X)e  cUHfufd  codtct  'Urt  <jitam  interpretet  coMrm  iifcuntur  tn  jjeat  I.  quxreiatur 
^9'C'dt  te/iam.rmjt.iu  ^   .       .    .  _  45^ 

D#  ratiene  ^uam  imerpretes  ndferuntad  l.fi  ^uie  [riere  i$.ff.dd  bC*ireifeIl,  1  i  u 

D« plurtlme  tefidmemis  k  mHite faSie.^d  d.i.^u^rekMir  t»)  i-miiitif  3^-^«l«  *od, 
IV.  444 
5i  milee  in  vnr^uocpte  tejfamento  de  honis  fuie  omnihw  dijpeflierit.s*  4  49 
De  fententta  (tJ  rattene  t.miittis  ^6.$.vlt.ff.de  tefia.mtlit.  v  l.  4S<> 
De  fenrentta  c  emendattone  l  crnturio  2 1, ff.eod.tit.de  tejfam.mi/it.  v  1 1.  4^}" 
Derati.ne  diU  I.ieniHric.^cj  de  Ba/M  ad  tam  tt.terpreiattone.  v  1 1 1.  45^ 
"De  iure  adcrejcendt  in  hertdttate  ex  lejiamento  mtlttis.  1  x.  45B 

Dg  JententiM  dr  emendattor.e  I.i  Cdt  tej/am.rmitt.  x.  463 

DECADIS    LX  XTl- 

2>e  fentrntid  &  Itft.one  i.Jitiu^  ^i.f.i.ff  deiron.Iii?ert.  i.    470 

De  legitma  heredttate  miltt/s  Itlfet  tt pre  tjuA parte  decejiu  vitejlatta  ,  dr  dn  com- 
petat  Ironerum  p  Jfefito  vnde  tegittmi.  1 1.  47* 
ittre /uccedatur  tn^  enuo  mtiitt  pre  (jua  pttrte  decefiit  int  fiatur.  1 1 1.      4  75 
Df  ^Apintanifententia  in  verficTttiut  igitur  d,S.i.l.Jiltm  ^iM  i^en.ithert,  i  v. 

,  477 

Dr  fententid  yartifejue  interpretMtionihtu  /.  ^C.de  teflam.miiit.  v.  481 
^Har.tum  intn Jit  an  ixlHndo^aut per  ^uoum^Jdild  Jit  tnjluutto  ♦<  mtiitejdn  a  l^a^ 
^ar.o.fiyid/.^.C.ead  de  te[t,mtltt.S  \.  ^  4^7 

"Derectproc  t  ffilfjitturione  per  mtlttem Jatlaiad  i.tn  tejiamento  G.C.eod.  tit.  de  le. 

Jf.tm.mtlit.\  lu      -  .         .  4^ 

lie leji^mentdrid fiiccepionemiitus eoniemndti exvetere  &  neuo  iurt,  viii* 

497  — 
De  mtlitiscendermtati  <^  tntejfdti  lejiitima  fucceJJione  acprimum  in  irenie  ed{fren 

D*  Itgtttma  ficcejiione  militie  condemndti  tn  beni>  pagantcu :  de  emendattone 
l,(^mtitttimsiy.C.detefiam.mtlu.r,  5t>4 
D  E  C  A  D  1  S   L  X  X  I  n. 

De  fententia  Auth.fed  hodte.Cde  donatton.tnt.vtr.^ir  vxcr.  1.   

Derattontiru.'i^uM  n^^i  adferuntvt  captfe  damnatti  denegent  faSlionem  tejid" 
mentt.  1 1.  51^ 

€ur  damn^ti  vltimo  fuppltcio  non  hdbeat  heredem  ex  teji.trnento  adeitjue  nec  a^ 
tntefiato.  11  i. 

De  /ententidduih.lrend^ddmnaforttmC.de-hoa.profiript,!  V. 
D»  trdnfuerfdiinm  iure  tn  benit  ddmndtorum.  v. 

.Deie^ene^fentemid  T^eHeli.ij,de  mdnddt.Vrinrip.xMpAiif.ppertetduterm& 
de  dtfferentid  de/cendentium ,  d/undeiaiutn^K^  trdn/tur/diiumjtn  jiuth.ir^^' 
Admttdterumt  CM  hfl.fr e/crijrt*  yu.  ' 
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prdxtmerisAt,  ity 
'  Si te/iMtor fuh^UMertttraximiores  dd  ejuos  de ittre  dthet hereditdtpirttenire.j^Ht 
ft  addtdtrit  vt  inftir^es  non  in  cspttM  fnceedMtur,  x.  119 

DECADIS  LVI. 
ilDf  mittende  viBore  in  pejfefiionem  honorttm  tondtmnMtiin  executionem  rei 

cat€.i,  lij 
Z)e fententid  l,  i«    $'C.fi in  cdufiHdic,pign,c4tp.fnLordo  5.C  de  execjrei  iudtt* 

11,     -  125 

Depi^orum  dddtlUoneta-  adtHdteattoneiex  iuri4  vtteria  ratione.  J  l  !•  117 

T)e  duplictptgnorum  addnhonc.  i  v.  129 
t)e  dtjferentta  addi^tonu pt^i.orutn  (jr  dattoriis  in  fo/ntw)?.  V.  IjF 
Depotejlate  addtthont4ptgf:orHwexskrenotto,su  Ijt 
JDe  impetratiorie  iuris  domtmj.  v  ir.  '  •  155 

Z)e  dtfferentia pignorii  iudtaalii     prttorif-imaxime  circM  addtttioetem.t^d  l.fi 

^  ture  iQ.jf.ejutpottor  tn  pi^rjor.hab.  v  l  n.  137^ 
De  pr  atorio pt^nore  cotifltiuto  tn  executione  iudicati.  I  x.  Jj^ 
f)e  differentia ptgnoris  prdtortf  (jr  iudicialis  ad  l.i.Cde prator.pi^ner.  x.  14I 

DECADIS  LVII. 
De pofjejlione btnorum  oii^nium  debttorii  acgi.tfitA  per  claufHlam  coriCithli- 1.  f.j^ 
De  claufula  cenfhtHti  pofita  tn  jpectalt  coautnttonepigrioris  pojhtodnm  k  dcbJio^ 

re .iltenati.  1 1.  \^(y 

De  iure  offerendi  aAnerfm  crtdttorem  a^entem  condiitiont  tx  ivlt.C.  de  acejuir. 

poji.  I I  I.  147 
De  excepttone  non f^Fla  excuQtoniii  oppofita  creditort  condtcenit poffljitonem  cxT. 

vtt.C.de  acejutr.poji.iy.  • 
De  admittenda  exceptiont  nonfaEta  excufiionis  ntn  taniitm  contra  a^entem  ex  L 

vlt.  C.de  accj.pofffed  ettam  contra  Saluianum  interdtllum.  v,  . 
'De  condtctione  pipnorit  ex  /.  vlt.Cde  acfittr, pojf.  poft.  extittilam  lonai  tenaporit 

prafcripttoriemhypofhecariam.  v  L  

De  non  feparanda  pojfejsttne  rei  pifftorMa  a  iure pignoris  poftprafcriptam  hypo- 

thecariam.sw. 

Depa Uo  executttio  inn^o  cum  claMfula  conflttHti.  v  1 1 1.   157; 

'De  potelfatepatttperjonaUsmretproprta  vendtttone  adhtbittj  etiam  contra  ter- 

tntmpoffeporem.ix.  j^q 
De  potejlate  paHt  executiui ,  Jiue  contra  ipfum  deititorem  agatut  yfiue  contra  ter. 

tiumpo{ffjjforem.x,  , 

DECADIS  LVIII. 
^e  Satuiano  inferdino  ccntra  exfrarreum pojfefforem.,^1  efuod  vi  autclam.  r.  K^'^ 
De  tnterdiiio ,  QHod  vt  autclam  contra  tertturr,  dando ,     de ftrrnuU  tnterdtCis 

Saluiant.  11.  166  * 

De  interdtUo  De  m-grandoj    quid prohandum  habeat,qMi  aus  iUo  tnterdi(1o,atU 

Salutanoexperttt^.itl. 
De poffejitone  delfttori4  quam  inti  rpretes  probari  voluntin  SalMiano  interdtfio. 

^  p^^i"  121 

De differtntia  hiterdinoritm  adipifetnda  pefefUonu^ petiforif  tHam  ^mo  ad pop 

fejltonem.  v.  t 
Defententta <^  ItSHone  Ai. $.i.7>.dt  Saiuian.interd.  vu  »71 
,  J>tfenttntia(^raiitnet./idebitori9.ff,depiintr,yiu 
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J)timiniAnidJmHamfenrenUdin  d.iuS^' yiM*  ^  17J 
De  Jifferentia  '^iruiMti.t  McHinid  &  SM/ntMm  intfrdicli,  itemjue  dtreB^  vindtt^ 

tien:t,Jipltire/  de  eadem  re  tn /s/tdHm  Maere  veltnt.  i  x.  -     ' 7S 

De  raftone  cnr  direlU  vtidtcatio  m p'uribiu  tn f»Hdnm ^ropofiiM  propim MCcedMt 
ad  SMtmtMnutn^quAm  dd  SeuttMft.  m.  x.  ^  ij6 

Dt  CA  DIS  LIX. 

*De  ^AhrMno  in*er  locatores  tpfos  reddendo.  l.  |  17S 

DcSeititdnA  tnter  pfures  locatcres  dMndM.\\.  i8l 
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CJtiitgeMMMrnim. 

T  fr c  c| tj  c  n  t ;  fTi  ma  i  n  forg, iu  pr aginaiici s  o m  n ; b u  ^  ct- 
jam  impcritioribus  notiflSma  cftadio ,  quam  non  ta- 
mcnpragmaticorumifcd  intcrprctum  error  inueiiti' 
£x  reniedioyVC  vocant/^  i^ffffMfiyquae  eft  /.  5.  CJ§ ' 
tngeTi.7iumHm^6niexCt»%  eosdemtmi  comparata  >  quj  a  - ' 
lium  quouifi  mo<Ioij)famant,fiuc  ciuilitcr» iadanao 
. li quam  habcre adioncmsvel  dc  ft.»tu  vcJ  dc bonis,vel 
perfonalcn)  vel  hypotbccariain ,  fiue  criminaliter  mi- 
nitando  accu'" irii  ncn nin  cvj.  t.imcn inttituenda cunctcntur.Sic  enim  Accurf. 

d.Ldiff»tnntr hvbi  c  tiam  Bald.^  in  l.vmc.  C.  vt nerit.inutt,  i^er.vcl  ^ccu/.C9' 
^4t,^muid  l.  TttM  D.  de  mcch/m.  &  alij  pafllm  quos  refcrt  &  (cquitur  Boer. 
^«4^.i5VMMm(*  7*  & fe^cf,  Ac  quamquam  non  eft  qui  neget  huic  adionis  ge- 
neri  rcpugnare  iufts  rationem  >  <ia«  non  patitur  vt Quis  inuitus  agere  vcl  ac- 
cufare  co$iX!^^,pmc.fi^Lvh,C.devfier.fif$U.t.cr9dti9r  io,CJepig»or.  facit 
ti^ien  ca  ratio  vt  aflionem  hanc  mirabilem  efFe  fatcatur,  potius  quam  vt  vc- 
lintadmittere  nullam  e(fe,Non  folum  «juiaopinionchac  cxaliquot  iuns  no- 
■ '  '  <    •         V  .     <        ^asc  adio  magn^  cffc 

tucrint  inflituue.H^". 
A 


flri  locis  probari  crcdidcrunt,fed  ctiam  cjuod  vidcaiur  hasc  adio  magn^  cffc 
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iu  ci.uncftwdusillc  tit,  v:ia,^torj  -«jcrcx.  ieiiti ooa UQtiiin  iafian<fi  licc- 
ti^  in  pofteniai  aofreriturtVefikiD  ctiani  filcQtioiii  Mipctuam  tmponatur » ne 
vn^tiA  m  poflit  cam  aiftioiieai  iaftitocrc^iiafii  vkro  coniicimis  &  lotcrpdla* 

tiis  pcr  iudiccm  vc  inftitucrccrcculiMiit»  qccncoDtumacix  Cum  cxpoittstc- 
fundcrejpafatiaiit»  nificacipcnfarum  rcKjfio  fi2t  vcl  of!craturamc  (cntcn- 

liani  !:*fin:** uam.Nam  ncc  >.l'.iOitantquin  fcrMtcnria  huiufmoJi  d;!unitiuafit, 
noii  irun^is  quam  fi  K  ('>r  p:  ji^^t;;  ,  c  n  1,  '  •  ■  vi  .  ni  i 'to  {itmmotus  cl- 
rcT,r-j iioJ  uiau  inir-  pic;;;.  non prob.-.lict JiLCHjsre^  C  de edend. 

Ijflttm^^C.dereivmAif.tt.  U.^mtiuacnini  cllonmis  icmcnttipollquam  alu 
iiollaipcruor>&  qux  propoltttiiii  ncgocium  difl&iit»  licct  nc<)tie  abfolutic- 
ncmcootiiieat»  ncquecooikraiutioiieiB:  fcanabcaiieccflcfitappdlarili 
vcJit ador admicti  ai  ageiulum ,  Vodeillud etiani  cft  qood  omncs  confcn* 
tiiint  oonlilfticcrcvnicaii»  citatioDem  &  contDmaciam  vt  adtiaiicrciitcn* 
tiam  pcrvr-^hturifcci  ad  mtnus  duas  rcquiri,vcl  trcs.NonnulJt  ctiaro  quatoor 
vt  Bocr.i^.-i/.^.^  <'''.i)5.''«w.  12.  Qx  ritu  GjIHcu  ,ficut  &:  t^uotics  djtfinitiua  fcn- 
tcntn  fcrcndu  cit  aJucrfus  contumaccin.Moc  ctiam  oofcnuto,  cjuoJ  nnmi- 
jjatim  Joct :  Baldwii  i^ti     2  f^.fuiit  fteter  D.tx  tfmk.cmtfjnM9r.  ex  dJ.T  1- 
iM^vt caucat iudexne brcu.0'  <mv.  diem  ad  agcnduro  prvflituat  >  aut  nc  citra 
caiifircognltio;iem,A]io({ui  ab  eo  dccreto  potentappellari ,  inauitBart.4n< 
dJ^TitU  ffite  fitt,  NdfOC  voro  in  hoc  nbftri  coiH|oiclcoot»6d  vt  iolenf  auda  . 
Cidres  eflc  in  ijs  quf  ev  rq  ttatc  aliqua  ctiam  contra  iuris  ration5  vcl  confti. 
■  tuta  vel  conllituenda  j  t  .r  r,pcr  intcrpretationcm  produccndis,  &  amplian  • 
^iSjnon  dcfunt  qn'«  putcnt  .kijuuandum  elTc  hoc  rcn>cdium,illa  \  t  ]oi|i:..".r 
ca*irxU>v  t  ^uoniaiii  wAuf'  .  icni^^io  quauij\'iccv!cic  ncccdc  eft  m  co  vciL  ■ 
tor  an  ia^httio  &  di&mattoaEqua  pr«cedcrit,  quam  probari  pIcruDquc  dii- 
£cil^  efttcuretls  qui  fibi  fii(fque  f  itufam  litcm»    c5tronetfiair.  timct  vt  pcr 
*intcrpoficaspcrfi)nas  &ciat  u  diftamari.  Sic  enimaflcquetur  vt  cx  ciufimodi 
di&mati  ^ne  poffit  fbndari  iodiciom » fiibind^ue  poterit  faccre  citad  carte- 
ros  dc  qL.i'ri    fu/picatur,  prattcndcntes  ius  inbonis  fuis.  Vcrb:.  fun:  Bo.  ' 
dtii.cjH-^P  .'.'(..i".  .^.pt^ft  Cep0D,c4tttet.i^^.'\r.a[^.  SipclU.xeo  cx  VrJ  .";  >^<*r»;.  /?  •; 
etfianis  ab  aU^ho  col.i.  verpc.fedhic  duhtt^tMr  de      cfH^fttme  C  de  teftih.  dc 
iDia.Salicet.fff  z.  fi*dft,  ex  9/itith,/! omnu  C.fi  mmor fe  4^  hered*  ethftm.  rcxtiis 
aatcn)  quibus  noftrt  moocntur  in  hanclentcntianMii  tantum  ftMttdiQJ.dtff4' 
mtarhin  uua  hoc  ipfiim  diferte  rcriptum  crediturj,/! tMy,C.fitiac€iifjteH pojf, 
i.^§.fiMddiimitr0mUitJ,9ktmmmJ[M  iim  fin.CudltgJiiLdtidiift^i^c  umcn 
quod  legibus  cautum  tfTc  putant,  rationc  prorfus  carcre  fateantur ,  AJdunt 
ralionis  Joco,Eum  qui  alium  infamat  fiuc  ciuilitcr  fiuc  criminalitcr,  hoc  ipfo 
prouocarc  .iducriarium  ,  vtproindc  ncc  mirum  fit  caufam  introduci  a  rco 
prius  quam  ab  a(5lore,contra  rcgularo  iuris  aliam  de  qua  in Lpure 5.  $,vlt,D, 
dt  d§lim4l.txet^c^m  reos  di&matus  prior  ad  caufam  prouocatus  intelliga- 
tur:qaomodo  latiocinatur  Bald.ad  dJ.dffjmmrtmi,^,  in  fm.  Ita  elodcos  quo4 
iamdiximus&  obiedmusjlnuitum  ncmincm  cogendum  efie  vt  agat  vcl ac* 
curct.ld  cnim  ita  vcrum  cft»inquic  ille ,  Nifi  fc  quis  ad  agcndum  auilrinxcrir» 
vcl  cxprclTc  vcl  tacitc:Qui'autcm  diffamat',  adftringit  /c  tacirc  ad  agcndum, 
tanquam  qui  hoc  ipfo  aducrfarium  prouocct  ad  iudicium.  Atque  narc  qui- 
demfuininacftcorumfcrcomnium  qu^dc  hocgcncrc  a6tionis  ab  jiitcr- 
prctibus  iiunris  traduntur.Quar  tamcn  quam  fint  lcuia,&  aratione  iurisalic' 
aifbcil^  cft  vidcrc  fiucrttiombus  pugnare  quia  vdit>fiuclcgibMfJBitatcftia< ' 

-    -  -  gcncra^ 
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generalis  illa  &  haud  dubie  pcrpctua  iuris  reguia,  quae  negat  inuitum  quem- 
quam  compelli  pofTe  vcJ  dcbcread  agcndum,autad  accuundum  d.l.vmc.dr 
M.tiLC.vt  inMt.ncm.  Ager.vtl accuf.  cogMt.  Cum  ficut  obligationes  omnes  ad 
hoc  comparatx  funt  vt  fibi  vniufquifque  acquirat  id  quod  fua  \niCTc{i.lflfpH 
Utio  i/ia  i%.§.MUeri  de  verb.oifUg.M^  &  adioncs  vt  quis  ius  fuum  perfequatur  fi 
aliquod  fibi  competcrc  putet ,  Non  autem  vt  pcrfequi  cogatur  ,  ctiamH  per 
imprudentiam  aut  vccordiam  iadauerit  aJiquando ,  ac  miniutus  (it  fe  zcbi- 
rum.  Quid  enim  fi  tum  fonc  nondum  paiatas  Jiabcat  iuris  fui  probationcs? 
Quid  fi  fufpe<5h]m  Jiabeat  iudiccm  cx  cauHs  tamoccuitis  ,  vel  dubiis  vteas 
tut  allcgarc  noIit,aut  prob«rc  non  poffit  ?  Quid  fi  fufpeda  etiam  fint  tcmpo- 
ra,propterquarprudcnsador  inftitucndac  adtionis  confiJium  in  aliudtcm- 
pus  diffcrrc  vcJit  ?  An  non  fit  iniquum  &  inJiumanum  traJii  Jubricum  lingiue 
ad  pcenam,vt  qui  fc  adurum  ia4^auit,ob  Jioc  foJum  cogaturad  nutum&  vo< 
luntatem  aducrfarij  adionis  fuat  iadura  pati  vcl  incomoda?Nec  cnim  qui  fe 
aJiquandoadurumminatuscflidixitfc  paratum  ftatimagerc  ,  vtprotinut 
quafiexcompactodcbeatcogiadagcndum,  Nifi  proponas  ita  fedtam  pro- 
batamquc  iadationem  quafi  ex  inftrumcntis  quac  in  manu  Jiabebat  iamiam 
adiurum  fc  minatus  fiierit:  Alioqui  non  video  curdurior  Jiuius  iadatoris  con 
dicio  clfe  dcbcat,qu3im  fi  cxprcfia  conuentione  fe  ad  agendum  obftrinxifict: 
quo  umen  cafu  fatisfacere  vtiquc  conucntioni  vidcretur  agendo  quando- 
cunquc  ,  ncc  idcirco  vcl  ftatim  veJ  intra  menfem  proximum  agerc  cogcrc- 
tur  ,  pracfcrtim  fincgarctliabcrc  fcparatasiuris  fui  probationcs.  Namqua 
frontc  poflet  iudex  aCtorem  Jiunc  fubmoucrc ,  adcoquc  in  expcnfas  litis  tan- 
quam  tcmcrariuin  litigatorem  condcn»nare ,  qucin  inuitum  &  rcludantem 
agere  cocgilfct^Aut  cur  ci  imputarc,qu6d  intcntionem  fuam  plcne  non pro- 
baffct^quam  przdixerat  ilJc  probarc  fc  nondum  poflc ,  nc  tam  citb  agere  co- 
gcrctur?Ex  quo  apparctnon  modb  fuinmi  ftri^tique  iuris,fcd  etiam  ccquita- 
tis  rationem  maximam  facerc  pro  iactatorc  nc  inuitus  agcrc  vcJ  accufarc  c6- 
^cJIatunEtconfcqucnter  non  cire  hanc  (pccicm  ex  carum  numcro  in  quibus 
a rationc  iuris rcccdi  oportent practcxtu  arquitatis.  Ncquc  rurfus.  dicipotcft 
odio  litium  fauorabiicm  Iianc  intcrprctum  fcntcntiam  vidcri,  Per  quam  fci- 
licet  fit  c  contrario  vt  muItipJiccntur  litcs  &  prouoccntur,  coadto  agcrc  illo, 
qui  fi  libcrum  agendi  arbirrium  Jiabcrct  ncquc  nunc  agcrct ,  ncque  vnquam 
fortafle  aifhirus  eflct.Quod  fi  ccrtiflimum  cflcta(5turum  eumtandcm  aJiqua- 
do,quar  umcn  amcntia  ifta  cft ,  vt  cogatur  nunc  agcrc  ne  agatpoftca  >  &  vt 
reum  libercs  a  mctu  quo  torquetur  nc  aliquando  conueniatur ,  adorem  adi- 
gere  in  difcrimcn  adionis  pcrpcram  inftitucndar,aut  fi  litigarc  noJit ,  citra  li- 
ttm  amittcndar?An  non  poirent  muJta  intcruenirc  qua:  inccrent  vt  vel  a  mc- 
tu  litis  pcr  tranfadioncm  reccdcrctur,  dum  fuo  quifquc  iuri  diffidcret  ,  vcl 
inancm  tuiflc  mctum  illum,  vanafquc  futura»  litis  iad.itiones  tandcm  cx  cue- 
tuapparcrct?Litesigitur  prouocarciftud  cft,  non  execrari  nccdiminucrc, 
fed  augcre.Ncquc  quod  Baldus  fcribit  ^//i?.»«>w.9.caufatiua  fuadente  arquita- 
te,nccefliuti'vc  cogi  qucm  agcre  non  pracciie,  quomodo  ad  hanc  fpccicm  a- 
ptari  pofljt,intcIIigo.Si  quis  enim  ^quii  putct  proJpici  ei  qui  per  iadationcf 
prouocatur,ne  continuo  pcrpctudquc  comminatae  litis  mctu  vrgcatur ,  prar- 
tcrid  quod  taJis  non  cft  hic  mctus  cuius  rationem  aliquam  Jiabcri  oportcatt 
cum  non  cadatin  conftantcm  virum,Pra;fertim  ciim  ex  raora  propofitar  tar< 
ditts  adionis  iirequcotius  accidcre  fokat  vtadoiisquam  vtrci  iusdctcrii» 
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fiat,Q^idni  ctiam  putamus  arquum  cde  profpici  a^ftori  >  ne  mctucndam  ha^ 
bcat  iacturam  bonaraclionisob  non^ium  ficisbcnc  inArudas  probationcsiS 
An  qiiod  iadauit  fe  aliquando  adlurum  iufla  cauGi  cllc  potcll  propccr  quan 
a  iurc  Tuo  cadcrc  dcbcatPqui  ncc  i\  iiudo  pado  ad  ccrum  diem  agcrc  proni* 
(i(Tct,ob  id  camcn  ad  agcndum  cogi  poHct  >  cum  cx  pa<^o  nudo  non  dctur 
^ioPAc  ncquc  li  pcr  Qipulationcm  ca  promidio  fa^a  elfct » fcd  tantum  con^ 
dcmn.iri  ad  id  quod  ftipulatoris  intcrcitct  >  vc  cucnirc  /olct  in  otteris  omnir 
bus  £aciciidi  obligationibus  l.fitfuti  ah  aJio  i^.in  fhuDM  rt  tudtcJ^tfuUtfnet 
non  diutduntur  72. Utfuottes <juis  mliHm  Si,De  verh.obltg.  Quid  porrb  iRtcrcHe 
potcil  cius  qui  vulc  conucniri  quod  tardius  conucniacur?An  non  intcrcll  po« 
tius  vt  vcl  nunquam  vcl  non  nili  tardiflimc  contra cum  agatur  ?  Diccs,im6 
pode  intcrcnc,ii  iorte  tum  paratas  habcat  dcfcnfioncs  cx  prarfcntibus  inllru* 
mcntisiquorura  ami(fioncm  timcrc  poriit»  ex  caque  aminionc  inllrumento. 
rum,iadurain  totius  fui  iuris  incurrcrc ,  vt  in  /.  5.^.  dut  sutem  D.  de  C^hon* 
ed$tU  tllud  ^o.D.ad  leg.  ^tjutl.  Aut  fi  fortc  fit  iiJcdc  iurc  ruo  quod  plcrum* 
quc  fic,in(lrudior,quam  futuri  lint  iiberi  aut  alij  hcrcdcs  quos  impuberes  aut 
ialcem  minus  caucos  iit  rcIidurus.Non  ncgo,  fcd  hoc  contcndo ,  Abfurdum 
ciTc  vtagcndinccciTius  cuiquam  irrogctur  ob  vtiJitacem  illius  qui  conuc- 
nicndus  cn,cum  actioncs  a(5torum  fint  non  rcorutn &  in  bonis  eius  qui  agit 
non  eius  ciut  conucnitur  :  Longcquc  maiorcm  xquitatcm  facere  ^ro  a(5iore 
nc  cogcndus  lit  agcrc  (i  dicat  fua  incereiTe  vc  non  prius  cogacur,qu2m  inftru- 
xeric  caufam  adeo  certis  probationibus,vt  fibi  dc  vi<f^oria  diftidcrc  non  pof« 
ilt.Etii  cnim  non  negant  interpretcs  condcmnato  ci  fupercnc  auxilium  ap- 
pcilationis ,  admictcnccs  in  hoc  meliorcm  eiTc  condicioncm  cius  qui  contu- 
max  Ht  in  non  agcndo  quam  cius  qui  in  non  vcnicndo  vt  Baidus  difputac  ad 
d.LdtfMmMri  num.  J.quid  tamcn  ca  prodeflc  potcll  appcilatio  ,  in  qua  pcrinde 
nccciie  ritappcUantcm  fuccumbcrc  ob  licHcicntes  non  minus  in  fccunda 
quam  in  pnma  indancia  probationes?  Ncquc  in  hoc,vt  puto,quifquam  a  no- 
bis  di{rcntirct,nin  omncs  ictciiin'ec  Impcr&torum  conltitutio  quo;  cxtat  in  /• 
/.<^i^wjri,qua  hoc  ipfum  indudum  cflc  crediderunt:Cum  tamcn  li  quis  vcr 
ba  conAitutionis  fcniumquc  perpcudat  diligcntiiis,nihil  minusquam  de  hoc 
nouo  iurc  confticucndo  cogitalTc  Jmpcratores  vidcantur.Primum  cnim  nui- 
Jum  in  tota  Jc^c  vcrbuiii  cIc,quod  pra:fctcrac  noui  alicuius  iuns  conftjtutio- 
ncm.QuinimolicIoquanturimpcratoresvt  PraHidistadumiaudcnt  «  qui 
lam  fcntcntiamtulerat,non  vt  ci  tormam  nouam  pr^rfcribant  ex  qua  pronun 
ciare  dcbcrcc;quod  tamcn  facicndum  erat ,  li  cam  &  agciidi  &  pronunciandi 
racioncm  introduccbant  qux  in  id  vfque  tempus  inlblita ,  &  toti  antiquat  iu- 
riiprudcntix  incognita  fuiiTct.  Dcindc  obferuandum  c(i  in  ea  Icge  agi  dcin- 
genuicate,cuius  propria  quacdam  &  fpecialis  ratio  faccrc  vidcbatur,  vt  n»io- 
rc  odio  dignus  ciTet,qui  hominis  ingenui  iUtum  difHimabat ,  cum  diflamari 
flatum  ingenuorum  fit  periniquum  fiuc  errorc  (iue  maligniute  quorundam 
id  fiat,vc  lcx ait.Nam  &  ad  pubiicam  vtilitatem  id  maximcpcrtinet ,  vt pcr- 
fonarum  {btus  ccrtus  fit  >  ncc  temcrc  ac  dne  caufa per  eiuunodi  diftamatio*' 
ncs  dubius  &  incertus  Bat.  Vc  proindc  quod  in  ea  (pccie  refcriptum  eil  ab 
-Impcratoribus  non  faciic  trahendum  fit  ad  aiias  fpecics ,  in  quibus  fola  eius 
qui  ditlamatur  non  ctia  publica  vtilitas  ofendacur.  Ncmo  enim  ncfcit  quam- 
multa  paffim  iore  ciuili  contlituta  Hnt  pro  vtiliutc  pubiica,quorum  (imilitcr 
cooilituendoruiu  raUQ  ouUa  ciTctpropriuatisconimodisiitigatorumJ^ec 
.1    .  nicfur 
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turfus  facilc  patior  vt  cjuod  dc  diffamationc  lcx  aic  ad  ia<ftationcni 
quatnhbet  protrahati  r  ,  cim  fit  long^  odioCor  diflfamatio  ,  quam  nu- 
da  laftauo.  Pr^fcrtim  cum  calcx  non  diftin<rua\  an  mahcnitalc  an  cr- 
rorc  potiusca  (TiffamatioUaaa  tucrif.indenaiiqucapparct  non  cffcvcrifi- 
mile  cogitatum  fuiflc  ab  Impcratoribus  dc  tanta  pcena  crrori  iaaatcris  irro- 
ganda,vt  propterca  vcl  mtcmpcftiuc  agcrc  inuitus ,  vel  fi  imra  tcinpus  pr«- 
ititutuni,non  agcrct,caufa  cadcrc  cogcretur.iilet  cnim  id  fanc  pcrouam  cru 
dclc  ac  inhumanum  ,  fol^tquc  mitius  agi  cum  crramibus ,  hadcnus  faitem, 
non  vt  co  prxtcxtu  alius  ljedatur,fcd  ne  is  qui  crrauit  tam  grauiter  puniatur 
LvUtM,  DJe  rtt,nupt.l,regHU^.§.penuU.D.de  iur.^trfMCl.tgnor.l^^mcvcit  quoU 
praccipuc  obfcruari  voiumu$,non  fic  loquuntur  lmperatores,vtdicant  dift- 
niatorcm  vcJ  egi(fe,vcl  agerc  iuflum  fuiffc  ob  ciufmodi  djffamationcm  Hue 
per  intcrIocutoriara,fiuc  pcr  ditfinitiuam  fcntentiam,fcd  c  contrario  ponunc 
cgiflc  vJtro  iiigcnuum  cuius  ftatns  diftamabatur,Egilfc,inquam,folito  morc 
cognitionum  dc  ingcnuitatcadionc  quar  m  cam  rcm  comparata  cft,  cx  cdi- 
do  &  iurifdidione  pr«toris,&  quar  prariudicialis  appclJatur,  pcr  quam  fci/i- 
cct  contenditur  an  ingcnuus  quis  fit  an  Jibci tinus ,  &  fupcr  qua  pronuncian- 
durn  altcrutrum  cft,aut  ingcnuum  eum  cfFe  ,  aut  Iibertinum.  §.  prkiudtaalet 
Infttt.de  aOtoft.De  quo  aaionis  generc  vidcnda  funt  qua;  fiisc  fcripfimus  ith. 
i^.Coniefl  CMp.vlt.yhi  oftcndimus  proprium  cffc  huiufmodi  aaiomim  vt  non 
qucmadmodum  caetcnr  aaiones  folito  iudiciorum  ordinc  pcr  formdam  & 
apud  ludicem  daium  expediantur,fcd  cxtraordinaria  cognitione,  & pcr  pr«- 
corem  ipfum  in  vrbc,aut  pcr  Pr^fidcm  in  prouincijs ,  qui  tanquam  maiorcs 
judiccs  foli  dc  hbcrtatc  ac  libertinitate  cognofcerc,&  pronunciare  potucrur. 
l.non  dtlftnguemtu  ^i.p,ife  Itberah  Dje  recept.fui  Mrhttr.  receper.  l.i.in fin.  C.  dt 
peddn.tMdtc.Wndc  cft  quod  huiufmodi  adtioncs  proprio  nominc  prxiudicia 
nppcilantur,&  meJiiis  quam  adioncs,cum  non  fmt  adioccs  nifi  fumpto  cc- 
ncralitcrcovocabuJovtintefdiaaquoquccoroprchendat  L  A^Iionie  37.  2>r 


ERROR  SECVNDVS. 
Dr  interpretatione  verbornm  dicl.l.dtffamari, 

Tqj  e  hoc  adionis  gencre  aaum  fuilfc  in  fpccie  d.l.dtgMma: 
r#  ,  non  (olum  ratio  iuris  docct  qux  nuiJum  aliud  rcmcdium 
prarbct  ingenuo,  cuiusftatusdiftimatur ,  fcd  ipfactiam  Ic^is 
r  t^^SJMA  W  ^*^^"^*^^  ^***  Prafidem  vnum  at^ue  alterttm  interpedm 

«^ft^S^^a»  tttm  Mtevocttafe  dtuerfampMrtem,hizm  in  iftis  aaionibus  prjc 
idiciaJibus  non  pctjtur  a(ftio,aut,quod  idcm  eft,  formula  a  magiftratu  ncc 
citatur  aducrfarius  vt  veniat  ad  iudiccm,  qui  nuJlus  datur ,  fed  tantum  imcr- 
pcIJatur  magiftratus  cuius  ca  cognitio  cft  vt  cognofcat  ipfc  ac  pronunciet.in 
camqueremaducrfariumadfccuocctvtcomradicatfiquam  habeat  iuftain 
contradiccndi  au(am. Ac  quiquam  tutius  &  confultius  eft  homini  irgenuo 
cuius  ftatus  diftiniaturqutfiIibcrtinus/lt,fimod6  inpoflcffione  ingcnuita- 
tisconftitutus  fit,vt  cxpc&ct  quoufquc  ipfc  conucniatur,Ne  alioqui  petitoris 
partcs  vltro  fufcipiat/cquc  onerct probationcfi  tamcn  fuis  confidat  proba- 
tionibuj.  oi^  cauf*  cft  cur  non  poflj t  &  dcbcat  prior  ipfe  aduerfarium  pro- 
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UOcarc&prariiKiicio  cxpcriri  vtclcgantcr  &  appofitc  ad  rcm  noftram  fcri» 
ptum  cft  in  Uwca  i^.DMpr*lf4t.Cum  crgo  ci  cui  non  nifi  pcr  difiitnacioncin 
Ibtus  controucrfu  ht ,  competat  iurccommuni  adioifta  pr»iudicialispcr 
quam  poflit  ipfc  libi  profpiccrc,& a magiftratu obtincre  vt ctiam  contradi- 
ccntc  ac  inuito  aducrfario  pronuncictur  ingcnuu$,<)ui$  tcrat  violari  hoc  cafu 
rcgula  iuris  data  ci  noua  ilta,plancquc  commcntitia  actione,  pcr  quam  non 
tgat  ipfc  cum  tame  poflit  fi  vcIit,quod  mtcrprctcs  noftri  no  obfcruat,fcd  co 
gat  aducrfarium  agcre  auantumuis  inuitum  &  rcJudantcm  ?  Scd  &  quar  fc- 
quuntur  iw  /i./.Wi^w»4r/,hancnoftram  fcntcntitm&  intcrprctationcm  tam  a- 
pcrt^  probant,vt  nihii  dici  poflit  apcnius.Sicn.habcntt/r  contrMdiSltonemfdct' 
rrfcScribcndum  vcro  crati/f  <fi^rrr/fi  Impcratorum  fcnfus  idcm  tuiflct  qui  in- 
ccrprctum  noftrorum  vtnon  ad  aliudclarctur  adio  ingcnuo  ,  quam  vt  ad- 
ucrfarium  cogcrct  ad  agcndum.Ncc  cnim  i$  qui  agit  contradiccrc  vidcri  po- 
tcft,fed  qui  adioncm  cxcipit,feque  rcum  conftjtuit:Nili  cum  aducrfus  cxcc- 
ptioncm a  reo  oppofiiam  rcplicationc a^flor  vtitur.Nain  rcpJicatio  licuti  cx» 
ccptio  eft,it<i  &  contradidio  dici  potcft  uon  minik»  quam  cxceptio  l.uf^u 
D.deexcept.\tcmi  non  tradat  Icx  illa  dc  rcpIicatione,quoniam  is  qui  ftatum 
ineenui  diflamabat  nullaadhucadioncmpropofucrat.Ergo  ncc  intcliigi  po- 
tcftdeilio  quiagerc  cogatur  propter  di&mationcm ,  Icdquicogi  dcbcat 
contradiccrc  tanquam  rcus,&  (cipfum  detcndcrc.Nc  qua  vcrb  dubitadi  cau- 
fa  dc  co  fupcrcflct,addit  lcxyfi dcfen/ionthus  fuu  confdent^Quo  vcl  folo  nomi- 
ne  mirum  cftnonfuijrcadmonito$&  peifuafosinterprcccs,  vt  vidcrent  tra- 
Aari  dc  dit^matore  tanquam  rco,non  tanquam  adorc.Quis  cnim  vcrba  ilia 
ei  qui  agat  conuenire  poflc  arbitretur? Aut  quis  fcrat  tam  toedain  incptamq; 
&  verborum  &rcrum  iieri  conHjflonem^vt  ador  non  reus  dctcnflonibus  fuis 
confidcrc  dicatur.^^Et  tamen  in  hoc  ipfo  caccutit  AccurHus^ac  quamuis  vidcat 
vrgcri  fc  vi  vcrborum,tamcn  vt  obicctioncm  cludat,fuainquc  intcrprctatiO'- 
nem  tucatur, quod lex  i\x. defenfiontbns  intcrprccatur  imti^m/ vtpro  nomine 
quodfolireo  conucnicbataliud  fupponcrct  quod  cflct  communc  adori  6c 
reo,atquc  ica  in  concrarium  fcnfum  dccorqucrct  ad  folu  actorc,qiiod  dictum 
fiiit  de  folo  rco.Quid  vcro  taccre  vcl  Papinianus  ipfc  fi  rcdcat  poilit  vt  ifto<- 
rum  crroics  conuincacquos  non  pudcc  vc  libi  bJandiantur ,  naturalcm  ipfam 
vcrborum  fignificationemtamapertc  fcnfumquc  pciucrtcrc  ?  Qu^id  tam  a- 
pcrtum  vcrumquc  pulTis  obiiccre,quod  non  iJIi  ftatim  huiufmodi  intcrprc» 
tationibus  finc  cIufuri?Qui  dctcnlioncs  dicii ,  iura  quidcin  dicic  fcd  rci  dun- 
taxacadexclufioncm  iurium  adoris.At  is  qui  iuradicit,  nonxqucdicitdc- 
fcnfioncs  qus  foli  rco  compctunt.rcd  iura  ctiam  adoris,quar  dctcnfioncs  di- 
cinullomodo  poflunt.  Scd  vidcamusrcliqua  ctiam  quar  inlcgc  (equuntur. 
Vnde  conjl^tmc^mt  lcXimertto  re£lorem  proutncit  cemtnotum  allegunonibui  titis» 
In  quorum  ctiain  vcrboruin  intcrprctacionc  non  lcuior  noftrurum  crror  cft. 
Sicenimaccipiunt,  quafi  non  aliisalicgacionibus  commotus  fucrit  rcdor 
prouincix  moucriquc  dcbucrit  quam  cx  diftamationc :  cum  tamcn  dubitaii» 
dumnondt  co  allcgationum  nominc  flgniftcari  ab  Impcracoribus  omnia 
quz  ingcnuus  dixcrac,&  probauerat  vc  ingcnuicatcm  fuam  tuerctur.  Ncc  c- 
nim  alitcrpotcratingciiuus  vinccrc. ,  (^uam  fl  fuamintcniionem  probarcr» 
tamctfi  contumace  aducrfariu  haberct  cum  eflct  ipfc  ador no  rcus,Aclor,in- 
auam,non  ad  cogcndum  aduerfarium  vt  agcrct,icd  ad  cogcndum  cum  vt  (c 
ocfcodcfct  ac  conuadiccrct;  Alio^ui  nuliis  oput  fuiflet  aIlcgationibus,aut 
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Vtobationibus  nrfi  foliui Jift'am3tiohi5,vr hodlc  in  praii  rcruatur  frnm.V.  - 
«cficu  huiu-  Icp^nploratur^cjucd  ^ B: '        :.r "  wtAF? 
ro  ita  fKp>iicjivt  rc.s  ctiaabses  vincat,..cx>rc  kilicct  oati^niLMui. 
dcficicnte>r»;r«-WKi^f ./?;,  4ii/rtrrr.(^m4«/f  f.^f  ,i»^./.,.C.y«^;„  fi^^*V„ j 
w/^r*.ScquiturAw/f»ft>w  quod  ipfum  quidaiiud  cft ,  quam  prxfid 

prouinci^pronuciaffc  pro  ingciiuitatc.^-Non  alitcr  nimiru.Quam  n  cotra  nrr 
«cntcmauditumqi  iaaatorcpronurciaflct.Id  crt,ingcnuij  vidcri  cu  cuiu.  o; 

tusquafi  l.bcrtmus  cf^^Jiffamahatur.Contumacia.n.iadatoris  pro  prcf'm1.' 
c< t  ^mh.cfna  tn^cutnciA  yerfi.fedfinccipfe C.vhi  de  o  tm.Agi  ovort,QQmnn-!^ 
ccm  vcro  hunc  fuiflc  cx  eo  conlUt  quod  frpius  vocatus  ad  prifidcm  vt  Dr 
bat  vcrbum  iliud  frcqucntatiuum  vomAjfe  cjuo  icx  vtitur ,  fui  tamcn  coni 
faccrc  ncglcxcrat.Q^iidni  ergo  potuit  comia  cum  fcrri  fcntcntia  vt  &  aJuclS 
fus  contumaccm  qucml;bct?^««/«,»4fM  55.Z).  de  remd.U.in  fin.  C, de  ^dferii 
t»Uend.ci»^mui^  contra  fcribat  Ba; J.  d,.^  num.S.Et  in  hoc  potiOImum  Jabur, 
lurintcrprctcsquifancii.  .unhancquafi  nouoftyJo  coiicipicndam  ncfor 
rnsnt^&cffinguntacdpronuncialfctprarfcsnihil  aliudni/i  quod  inhibuiffr^ 
iaaaton  nc  fuum  aducrrariv:r  dc  ca^tcro  mquictarct.Sic  cnnn  accipiunt  vcr 
baiMaquarin/cgercqu'.intur,w  decttero  tnfjHittHdinemfuliir.tres^  quafifo 
mula  contincant  fcntcntiac  quar  inhac  fpccicaducrfus  iaaatorcnj  contu 
ccm  rcddcnda  cft,Nifi  quod  addcndum  putant  veJut  dilucidioris  cxpJicati^* 
nis  gratia,vtia<ftatori  pcrpctuum  fiJemiumimponatur.  Quod  ipfum  quoau" 
fupradictis  vcrbis  fatis  cxprcffum  putant.Omnino improbabilitcr nc  dic  ^ 
impcriic.  Noncnim  adformulam  fcntcntiae  rcfcrcndafont  vcibp  fupradiA™ 
fcd  fic  potiiis  accipicnda  vt  fcntcnti«  vim  &  effcdum  «priroant ,  quiare 
ludicatarun.autoritasfscit  vtis  pro  cuius  ingcnuitatc  pronunciatuni  cft  ^ 
quicuri  poftca  nunquam  polfu,  ciii  3  iniuriam  manifcJtam,a  qua  tcmDerl"" 
lubcbit  prarfcs  f  adhnc  pof>  fcntcntiam  diucrfa  pars in  cadcm  obftinatio 
perfcucrct  ditfan  andi  tanquam  Jibcrnnum  cum  quiiam  pronuncian, 
ingcnuus.K  .  c»:::^  >  ..^-  "      wri.  e    <  uiu.  nominc condcmnari  iaftl/'^ 


j^^atoris  cui  &  inhibitioncsfiercntncin  poftcrum  inquietarct  ineenu"*'" 
«JiJcntium  pcrpetuum  imponcrctur.  Itaquc  debucratinhunc  fcnfum""* 
lcribt  w  de  c^terot*  iwf««/4rf/,quomodo  intcrpretcs  noftri  JoquuntuF  n^* 
vt.criptum  cft  ne  de  cttero  vi^uietudiuemfiifivieres.Qlyxzmouzm&c  h*c  i  ?f" 
twraula  arqud  inepta  effct,  qiioniam  ncquc  inadorisjncquc  in  rci  ncrrn 
concipicndahuiufmodifciitcmucftquarfupcr  caufn  liberaJi  rcdditur 
quid  hcri  vcl  iubeatur  vci  prohibcatur,fcd  in  rcm  ip/am .  Pronunciamlo  ? 


tK  his  igitur  appnrct  quam  i'"probabiIc  fit  c^mii^CutLmTft^^^^^^^^^ 

quod  «  dUMgmm  cttmxcruut,  ^"t<^rprcturu 
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H  K  O  :      i'  J-  iv  T  i  \  . 


L  I  AE  verblegetquibusincundcmrcnfuBiabutuiituryinuIt^ 
Tniims  ad  rcra  pcrtinrnt.   "Namtni.f  in-j.Q^tfm  Mti^jim 
r*  ;i  traiftaturdccoHcnao  ladarorc  vtaccufct,  quod  ..lulto  mi.. 
nus  vllo  cafu  fcrcndum  cft ,  fcd  de  iniungcnda  ei  qui  iani  cccpit 
Vaccufarc,  oecefliute  profcqucoda;  accufationis  intra  tempora 
pt(iUtuta,nifi  malitloddefeiaTttfpillianntii;  qoafi  qui  agerc  fupcrfedendo 
renunciafle^an&inteliigatnr»  nleiaitdionaiinidocuiuiiisinCodiceFn». 
briano  ad  'Vit.Vi  nmt  imtii,t^.  v*l  mco^,  cvgxr.Quod  antem  fcrtptum  tttmi 
i,^ifind  ditm  D,de  tf  miUt.onmino  alienuin  eft  a  propofita  ^uxftioiie.Ibi  e-^ 
nim  traQat  Modcftinus  dc  co  qui  aJ  diem  commcaciK  non  venit,quera  idc&^ 
pciinde  punicndum  e(Tc  a "  »  acfivci  cmanlidct  cl  Jpfc ruiiict  pi  o  numcro 
tc:i.i'ori5/4^74  tamen  ehtnij^ityprtHj cocsd  docendt  Kum frte  caftfHj  'jMthufddm 
dekntm  fu  prepter  omf  tnmtt  dtfmpmtMtur,  Qu«  res  vt  nemo  non  vidct  noa 
ad  caniam  &  nccefliuteadioiris  vdaccttlatiQiiis  inftitofd^  pcrtinet,ied  ad  f • 
qaltateadfnitted^  dcfefionis  qua  in  criminaUb.pnigmatici  noftri  iuftificatio 
Qeappellant ;  Ne  alioqoi  miles  inauditus  qoafi  emen^  vd  defertor  condc-  • 
Oftur,qDod  inicjuiffimum  cfTer.  Ratio  dentquc  illa'  qux  po  itiinV  l.ot  anmmr 
miffd  ll.itt  fn.C.Md/r^.fHl.de  aduUer.TS^  effrenatM  Ucentta  ad  terrendamadaer- 
Urutmfutnrt  accnfattontsf^eciim  frdtendaSi^o  taiJtum  fpcdai,vi  co^^ciu  tis 
C\i  maritus  qui  vxori  acculationem  adultcrij  minitatur  cam  acv*fationcm  &l 
inilicuere&profequi  intrat|porailla  qMr(y>'coromi(ra  adulkria  atqtteafi;^  , 
cufaodas  ^^ofomsfbtuta  utait^bU  perpduo  metu  futurar^ccuiatioois  nni«,  j 
ji^jj[tftji(tStha)Tlli|Wij<  niii  jfc  ioquietetur.       j  t .< ine n  d c tus  plane  (iH ? 
Uilfli^ft'^  ^      'ly  nJufclIct, r  ";;)' , .  aliqua adtionc 'tbi ^rorpl-i 
4^Ccr r       ;o^fn(1      injritum  qui accufationis  t  .ur.c  ladationcs  tantum  cf- 
'  '^tanocrct  vt  iamiam  accufarct.    Ncqucrurruscraccur  Jexluliaprxditucret, 
manco  &  cxtroneo  cuilibct  ccru  tcmpora  ad  iiiftituciidam  adviitcii)  accufar 
tiooemvNifi  quidpitogMliftlri»noUomodo  poeent vi  iecniiiati  At  ioqnletii* 
I    ^nl  nHdlerif  quc^ln  s£|ifMl)  fBiptdiiMeni  venitfet^coofiikretunquod  tam^ 
f  biSsm eiibt (x  noua  ifb<>te^iiyioiUlio  Ugis  Jigtimari \n  hanc rem  vtilis eflo 
-poket.  lirudfanenofti»egn»qro<1  ad  kntemi.im  :r  ''^r^  -  -.iie!,  c  a>ji» 
cohfittnandam  valdepcrtinct,cum  tjui  libi  mctuitaba«Jucriaiio,jic  cjuando- 
'    quc  inc|uicietur,puta  vfurarum  nominc  quas futurutfi  fic  vt  dcbeat  li  tort^a- 
gcntc  poftmodum  aducrrario  dcbitor  ccrtx  fumroac  inucniatur,quani  necdu 
ftiat  ncc  proinde  polTit  adhuc  foloere  ant  ohfignare  «d  inhibendunicurrum 
vfurarum,  ,p^lfeadnerfarton»prottOcare  id  ioi^idttm^Denondationibue 
freqoenterimerpofitlsoonvtcogateomigBrftqoodtamen  conlcqu^dlct 
SoKronun  fcntentio»  fed  vtfidonunciatus  aduerlaciasdiirimui^tioncrenn 
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pmpin^w  fcilicct  vfuras  nuUas  dcbcat  pcrindc  acfi  obfignalTct  aut  foluiflct,  At 
iion  ctiam  vt  aducrfanus  agcrc  poftca  prohibcatur,  ad  fortcm  quam  fibi  cJc- 
bcii  oilenJcrit  confcqucnaam.  Kquc.mco  ludicio^locus,  omnium  apcrtjr- 
fimus  cft  aJ  aaioncni  ilbm  cx  rcmcdio  Ut^mmAU  cxplodcndam.  Cum  in  ct 
ipcciclaborarct  maxime  tutor,  &  quxrcrct  ab  Imperatoribus  qua  potifli- 
iMumrjtione  fibi  profpiccrct  aducrfus  tuturam  pupilii  calumniam  ,  cuius  ta- 
mcn  quicnam  fufpicio  clTc  potucricnon  poflum  diuinarcfi  nuUadiffamaiio 
&iadatio  cx  partc  piipilJi  qucm  poncndum  cfl  fadum  tuilfc  iam  tum  adultu, 
przcc(rilict.l->ofl'ct  vcrohaud  dubic  imputari  tutori  quod  dcnunciationibus 
illis  contcntus  fuifl^cr,  fi  quo  rcmcdio  potuiflct  aJigcrc  pupillum  ad  agcn- 
dum.Dcbuiflct  cnim  potius  rcmcdio  jlio  cxpcriri  ad  acc|uircdam  fibi  ^ACc^j^ 
rccuritatcm,mult6  plcniurcm  &:  ccrtiorcm  futuram  cx  fcntcntia  prarlldis  vcl 
iudicis  (jiiam  cx  foJa  dciumciationum  foIJcnnitatc.Eft  cnim  Icx  iJiacorunJc 
Injpcratorum  Dioclcliani  &l  Maximiani,  qiioru  (^d.l.dtJfAjn.irhm  cmv.s  fpc- 
cie  quxrcrcm  libcntcr  ab  Accurflanis  li  qui  crunt  qui  poftiiac  cotra  nos  fcn- 
tiant  ijuo  rcmcdio  vchnt  cgilTc  ingcni.fi  iilum  cuius  ftatiis  dirtamabjtnr.  No 
cnim  pofliiu  rc(pouJcrc  actum  ibi  fuiflc  rcmcdio  cius  Icgis  qux  nondu  fuc- 
rat  tum  protnulg  Jt j,  Fatcantur  crgo  quod  volumus  cgiiic  ingcnuum  con- 
tra  dift.imatorcui  illa  ipfa  .fctionc,qua  cti jinfi  diftamatio  ni^Iia  prarccfllirct  a" 
gcrc  niliilon)ini!spotuiflct  adfcrendxlibi  ingcnuitatis  gratia ,  adcoqiicta- 
iiictfi  in  poflcflionc  ingcnuit«tis  nonfuiflct,  li  modo  probationibus  fuistan- 
topcrc  confiucrc  dcbuilfct ,  W#  /.  ctrca  14.  D.  de proh^.  aut  vt  mclius  loquar 
non  adlione  vlla  fcJ  cognitionc  prxfidis  &'  iudicio  libcrali.  Non  ncgo  Pra:- 
torcm  poflc  intcrdum  lui ifdiCtioncm  fu.im  drncgarc  ilii  qui  Pritoris  ipfius 
iM6to  &  impcrio  audiens  cllc  noluerit,  vt  in  ipccic  i./id  ei/ii6.^.cr  adtiatur 
D .ex  ^uib.cMuJ.m.iierA.  mandpiorum  6.l.Jlopuo  xl.^.vlt.D.de  opuon.le^at.l.f  et 
tempore  6.Q.  de  remifi.  pivtor.  l.fferuuf  ^,T),de  r$b.  Mutor.iudtc.pofitd.  &  aiiis 
inIocisliquifuntinh.mcrcmcxiliis  quos  Accurfiuscongeritad  d./.diffa' 
m^ri.Scd  ncgo  Pra::o:  is  nartcs  tales  eflc  vnquam  debcrc,vt  quemquam  iiuii- 
tum  cogat  agcrc  vci  iccufarc.  Eifi  cnim  dicimus  in  potcftatc  cflc  cuiuflibct 
"\t  ag.u  vel  accufct  quando  veiit ,  d.l.pfirc^.$,vU.D.de  doUexcept.l.petendx  6. 
C.  de  te>r.por  tn  tnte^r,rejitt.\\\  tamcn  ci^  vt  agcrc  vcl  accufarc  quisvclit,antc- 
quam  cas  ii.ibcjt  (ui  iuris  probationcs ,  ac  tam  benc  inftrudas  vt  dc  litis  vi- 
<ftoria,  vcl  confi  ierc  vcl  filtcm  benc  fpcrarc  poifit :  Qnas  fi  nondum  liabcatr 
quid  aIiud,obfccro,  cft  cogcre  iilum  ad  agcndum,  vel  accufindum,  quam  in 
iilas  anguftias  eiim  coniicere,  vt  inuitus  cogatur  cam  vcl  adioncm  vcl  accu- 
facionem  proponcre  in  qua  vidcat  futurum  vt  fibi  ncccflari6  fic  fuccubcndu. 
Nam  &  Baldus  ipfe  cuin  diucrfitatis  ratior.cm  reddit,;Cur  mclior  coJicio  fit 
ciusqui  contuniax  cft  in  non  agcndo,quam  cius  qui  in  non  vcnicndo  vtpof. 
^it  ilic  appeliare,liic  noii  itc,iila  adl'erc,qi>od  qui  contumax  cft  in  no  agcndo 
vidcturdc  iurcfuo  uitHderc  poiiiisquam  iuri  fuo  rcnunci:irc.  Hocipfum 
vcro  cogcrcaiiqucni  vt  agatquandiu  dubitntSd  diffidit  dt  iuic  fuo  :  nonnc 
aut  ftulti  pianc, jut  iiiiqui  Fucrit  pr^toris?vt  KjquiturVIpianus  quamuis  aliam 
tracbns  fpccicm  tnl.^.v.duM  autem  D,de  Ca>bon.9(itn.'\\M\c  crgo  huiufiiiodi 
coactionibus  locus  clie  potcft ,  cum  id  faccrc  qais  lubetur,  quod  conimodc 
&  ad  fuam  quoquc  vtiiiiatcm  faccrc  poflit  &  debc.itjin  quo  numcro  non  eft 
p  .tcftasagcfi.ii  vcl  accufandi,quandoquidcm  in  co  non  factum  f(Jum&  vo- 
juacas  agciitis  aui  accufaiitis  vcr{atur,fcd  potininmm  ius  agen Ji  vcl  accufan. 
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cih<]'jis  agcndo  vclaccurindo  vi  3:oriKn  (pcrarc  vclit,Cum  vinccrc  nunqua 
poilit  qiii  iKillo  iurc  cgit^aut  accuuuit.  hllctcjijc  laJttm  rellringcnda  hxc 
intcrprctuin  noitroruin  fcntcntia  ad  cum  cafum  c^uo  probarecur  iadator  di- 
sciflfe^aut  quo  no  ncgaret  haberc  (c  paratas  iorit  Cui  probationcs.Dc  quo  pro- 
inde  illoni  ante  omniaimerrognri  aequum  cHcrf  vtitfatcretttrttam  dcmom 
ex  srqnitatc  cogcrctur  agei^t  quaii  £iccrc  id  poflct  nollo  liio  damno  aut  inc5- 
Inodo,  non  ctiarnfi  ncgarct.  I-oqnimur  autcm  t^c  co.idionc  prarcifa  &  ne* 
ccflitatiua  non  dc  caufatiua,  tjuakm  noftri  vocant  cam  pcr  quain  cucnit  plc- 
rumquc  vt  negotiorum  gcllor,procurator,tutur,hcrc$,  .uiaui-.iftraior  cioiia- 
tis  fmnfcs  pci  loiii-agcrc  compclhntur,  Nc  lcilicct  ahocjui  tcneantur 

c l)  id  (^uod  non  cgerint»  vt  cx  iis legiDus  c6ftat (|uas  ad  hoc  congcrit  Accur. 
fiot  iit  d.l^pme.C,vt  mm.imtit.  aji^er.  v#/  Micuf.cogat,  Vbi  quod  praeterea  quae- 
rit  An  Bononieniis cogi  pofiit  a  fcholari  vc agatcontra (cholaran  qoi breol 
6x  recefTarot»  aliemiBieft  ab  hoqtrai^atu :  Non  cnim  fRict  ca  coadio  pro. 
ptcr  iaclationcm  aliquam  &  diffamationcmjfc J  ob  hoc  foluiu  vt  fibi  profpt- 
ccrc  fcfholaris  pofTct  aducrfus  pcriculum,cjuod  fuberTc  viiU.ir,nc  c]no  mftanti 
couum  akcnfuriis  crit,  vocctur  in  iiis  &  rcccdcrc prohibc.itur.  Cuiuspc- 
ricuii  clcpcllcncii  gratu,  potclt  rutficcre  fcholari  vii  dcnuncictBc  noniculi  a 
quo  calumniain  timcti  vt  H  quid  iibi  debitom  putct  id  ftatim  «IccJarct,  Qup 
fadocique  rein  tcftationem  redada  ii Bononicnns  difltmulet»  (ccoros&t 
rcholaris»non  ne  conoeniri  vnquam  po(Bt  fort^  poft  aliquod  tempusGallft 
inGaI!ia,vel  Gcrmanum  inGermania  conucnire  Bononiciiiis  vclit,fcd  vti  ne 
poflir  Bononicnfis  rcccdctem  cum  arc^arc  vt  cx  cauo,vt  ita  dicam  S:  antcdi 
ccirum  fuum  fe  dcfcndatpoftquim  iplc  Bononicns  prouocatus  m  mora  fiic- 
rit  vcl  agcncii  ^  vcl  faltcm  dcclaiandi ,  cjuid  libi  quaiuu  inquc  dcbcri  intcndc- 
rct  arg.  d.  L  vlt.  £.  dt  vfnr.  puptUAr.  1  lunt  cnim  huiufmodi  ucaunciationes 
non  ad  cxtingucndani  iuibni  &Jc^itimam  aflioncm  fi  qua  dcnunciato  c6* 
pctat»  (ed  ad  propoHasidttm  ftaodii  confilioifTquod  per  di(nmalationcm  8c 
uiiationemadonsinpcrmciemdenunciatis  vcl  fufiie^atniameftefVcl  mox 
Aifcipi  pofTe  videatur.   Deniqnepoteft  Si dcbec  diligdfl paterfamilias  iftis 
dcnunciationibus  fibj  profpiccrc  aducrfus  incomnio J-m  qi:od  fibi  timct  cx 
dilata  actiouis  iniiitutionc»  iedaoaaducffuspericuluni  actionu  iptius  iniU- 
tucndaf.  :  :  • 


ERROR  Q\'ARTVS. 

De  idptatortM  injhtutione. 

A  r  T  A  T  o  R  I  A  M  volnntitem  noftri  vulgo  e?.m  intelli- 
gunt  quar  fit  dcccpioria,  captationcm  accipictcs  pro  captione, 
jy:  captioncm  pro  dcccptionc.  Vtrumquc  malc  li  iuns  no- 
ilri  autorcs  canfulamus,  apud  quos  longc  aliud  e(l  captatio»  a- 

 liudcaptio  ,  Rurfomque  longcaiiudcaptio  alioddeceptio* 

Captatio  cft  m  pedbna,captio  ver^  in  re^nec  deccvtio  (i gniBcacor  captioois 
nomnC)  fcd  damnum  exreipla  emergens,/.i^ii;i>««e  iMr.doiJ.piHkt^9.devtr^ 
§kh^ddc6  antcm  intcrprctcs  vidcntur  in  hanc  veniiic  fententiam,qu6d  pu- 
rnnt  captatorias  voluntatcs  clfcillas  quas  tcftator volucrit  cx  alleno  arbitrio 
feniiefc.Stquidcmcaciuau:es(]^QcacoaftiUHiut€umPauio  Cailrcnf^  adl. 
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e^pMorU  64^Je  Itg.u  Primam  cum  fubftantia  ipfa  dirporuionis  confertur 
w  ijbcram  voluntatcm  tcrtti,vt  fitcftatordjxcritLfgo  Mxuto  centum  fiTitiuM 
voietyiut/i  TutksvolHeru^  SecunJam  ciim  no  difpolitio  confcrtur  in  voJunta 
tc  tcrt  j,led  pcrfona  ipfius  Icgatarij  vcl  hcrcdis  inftituii,puta  in  hunc  inodu 
Le^o  tllt  cutTtttia  W/<rri/,vcl  Iriftittio  tllosciMosTititisvolHeri4,Sic.n.avud  Ca- 
ftrcfcm  lcgcndumcft,Tcrtiaquxfu  ft  b  fpciiiftiti.tionisabaltcro  Ucicndjc 
Vcl  lcgati  ab  alio  rclinqucndi  vt  puta  Inlttko  le  ftrne  tnJiiiues,wc\Le^e  ttht filt" 
u.thi.   Tatcntur  vcro  his  omnibus  fpcciebus  captatorir  voluntatis  c6- 
niune  illud  cflc  vt  «iufmodi  voluntas  non  valcat,fcd  cum  alicjue  dilliniflio- 
nc,Pri>na  quidcm  numqiiam,Sccunda  vcro  itademum  fi  inccrta  pcrfona-dc 
inccrtis  conleratur  in  arbitnum  tcmj,  Sccus  fi  inccrta  de  ccriis,hoc  modo, 
Lego  vnt  ex  Itberttt  tneis-^  cnt  Tttitu  voluertt  vcl  quen.  Ttitus  elegent  l.vtrum  7. 
f.cum  ^utdAm  D.de  reb.dMh,    Priorc  liquidcm  cafu  Titio  non  cligcntcrc* 
manctdifpofitio  prorfus  incerta,Sccundo  autem  non  ita  quia  libcrn  omncs 
admittuntuTjVt  Caftrcnlis  fupndittoloco  ratiocinatur  rv  /.  cum^uiddm  24. 
^ i.fi<futsTmo\-j,§.ude  /rj^r.z.Tertia  dcniqi  fpecicm  nullo  proifus  cafu  va- 
lcrc  patiuntur  fi  modofadca  Ht  pcr  vcrbu  futuri  icporis,non  ctiafi  pcr  verbu 
prjctcrici,cum  non  Ht  condicio  qu«  in  pr^tcritum  tcmpus  confcrtur,fcd  illa 
tatum  quar  in  hituru  Ex  i.tiUautem  "/i.cum l.pr^ced.lunCt.l.iJJa inffiruno 
i.Ciernens  Hi.p.i.D.de  hered.i>:Jhl.\.$.vlt.T)M  his  ^ut  pro  non fcrtpt.huif,l.captA 
tortas  ii.C.de  teJhml.dJ.c^iptatoriA  'jo.de  legat.\.^\ix  captatorias  fcripturas  non 
modbinhcrcditatibus  fcd  ctiam  fimilitcr  in  legatis  valcrc  ncgat.Quod  &  ad 
fidcicomiila  noftri  truhunt,ipfo  ctiam  atfcrtorc  Cuiacio  ad  Papinianu  in  d,L 
captaiortas  jo.de htred.tnJitt.'Siue  cjuod  pcr  omnia  fint  cxa?quata  legata  fidci- 
commiffis  vui^.t.i.de  iegatA.i.^i.C.commun.de  iegat.duc  quod  cadem  in  vtrif- 
qucratioiucis  tubdic  vidcatur.Praitcrquam  fi  dcHdcicommifTaria  liberta* 
lcagatur  in  q-ja  fpeciale  clfc  volunt  vt  tauore  libci-talis  valcat  ciufmodi  vo- 
lunusSx i.Jidettommtjfa  ^6. D.defideic.ltif.rt.  Sicut&:  tauorc  pia:  caufi' fi 
quid  in  piam  caiifam  rtlictum  proponatur,vt  cx  Bartoio  concludit  Callrcnfi 
iri  d.i.captatoria per  text.tn  cap.citmttift  Extr.  de  tejham,  rcpugnantc  licct  Bal- 
do  ad  d.i.cai  taurtas  C.detejium.  mtitt.  vbi  magts  probat,  vt  tcxtus  illc  iuris 
pomifiiij  de  commiffioncdifthbutoriaintclligatur,non  dc  voluntatcdi/po- 
lituria.   in  ca:tcris  vcro  omnibus  qux  ad  voluntates  iftas  captaCorias  pcrti- 
ncnt^non  vidco  c\'  incerprctibus  qui ab  ca  quam  rctuliinus  Pauli  Caftrcniis 
traditionc  diifcntiat.  Nos  tamcn  diifcntirc  cogimurquia  longealitcf  vc- 
lcrcs  lurcconfultos  fcnfitlcarbitramur.    Atquc  in  co  primum  quod  fpe- 
ttat  ad  priorts  illas  Ipccics  duas  quas  intcrpreies  conftituunt  captatorijc  vo- 
Juncatis.  Con.jcnit  quidcm  mihi  cum  ipfis  in  co  quod  ncgant  vaicrc  voltin- 
tatcm  )  qujcaut  ipiam  difpoiitionis  fubftantiain,  aut  Icgatarijvci  hcrcdis 
inftituti  pcrlonam  cotulcrit  in  arbitrium  tcnij.Sed  ncgo  voiuntatcs  iftas  cf- 
fc  captatofias ,  N>.'go  cifc  ideb  rcprobatas,qu6d  fint  captatoriar.Captatorias 
cnim  infticurioucSfVt  dc  iis  primum  dicamus,diffinio  cum  Papiniaiio  noftro 
in  d.i.captaforta4  ide hered  injhf.  cas  quarum  condicio  confcrtur  in  fccrctuin 
aiteiije  voiunt^itis :  d<:  quas  a  Scnatu  improbari  nccclfe  fuit  vt  non  valcrcnt 
q^jcantca  CK  jL»ris  ratr<nc  va  cbjiit.   Quid  cnim  attiiicbat  Scnatum  dc  co 
ius  facercquod  iam  pcr  fc  iuns  ccrti  cratfic  cxpW)rati?  Atqui  cas  inftitutio- 
ncs  qu^-  cx  alterius  arbirrio  pcndcrcc  conftat  iam  indc  ab  iplb  nafccntis  iuris 
ciuiJt»cxordiw)  jmprobatas  iuillcjpnus  ctiam  quaniSenarufcoufuitumiilud 
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fadtum  cllct  Je  axio  Papinianus  tn  d.  /.  cdptdtorUs.  Iclc]ue  racione  illatquam 
adfert  Caius    d.UU*  injlttAttQ  ^i.tod.ut.  c^uod  conlbntidinic  vctcrcs  cjccrc« 
ucrunt  tcftan»cniorum  iura  pcr  fc  firma  clTc  oportcrc  non^cx  alicno  :>rbitrio 
pendcre.  Hoc  ipfam  autcra  iJcbiVt  vidctur,qu6d  ccHmdi  lus  ita  fit  inductu 
pcimirtumtjuc  fcijcduodccim  tnbularuin  vtfolius  tcllantis  pcrfona  volun- 
lafquc  dcmollrata  lit  iis  vcrbis  ParerfAmtiids  vti/upcr /hm  reliosfitttta  tits  efio» 
Viidc  illud  cttam  eli  quod  tel^aincntum  dchnitur  voliMitacis  noftra:  iuiU 
fcntcntia  dc  co  quod  poft  mortcm  noilram  ficri  velimus  /.i.  D.  ^ui  tejlam» 
facer.^ojf.   Itaquc  fi  quis  concra  faciat  &  hcrcdis  Tui  inOitutioncm  conk-rac 
in  arbicriuro  &  voluiitatem  tcrtijjtiiilitutio  non  tam  prohibita  vel  iinproba- 
ta  cl\  qulm  viciofajqttia  contra  lcgis  forinam  fa«5ta  ci\  quz  Hcn  c  contrario 
fccundum  Icgcm  dcbuic.  Ncc  proindc  fuit  in  hanc  rcin  necellatia  vllius  fe- 
•  naturconrulti  autoricas    fufticicntc    dccrcto   &    amoriiatc  vetcrum 
prudcntum  qui  Scnatufconfultum  dc  captatoriis  voluntatibus  b^umprar- 
ceflcrunt.   At  c.tptatorias  Scnatus  improbauir>tanquam  quas  vidciet  per  fc 
viciofasnon  elfc,  ncc  co  minus  tamcn  dignas  quar  impiobaicntur,  qv:6J  ha- 
bcrcnt  nefcio  quid  mali  cxcmpli  &  a  bonis  moribus  alicni  cum  fit  longc  ho- 
ncfbus  acciuilius  mutuis  adfcdionibus  iu«licia  prouocaii  quam  prztcxtu 
liberalitatis  captari  auarc  perfonam  a  qua  hcrcdiiatem  vcl  lcgatum  velit  ex- 
torqucrc  is,qui  nullorum  mcritorum  confciusnihil  alioqui  fpcrare  poiTer. 
£rgo  quamuis  hoc  fimilc  habcant  voluntatcs  captatoriz cum  iis  quae  cx  aii^ 
cno  pcndcnt  arbitrio,qu6d  omnei sur  improbata;,in  co  tamc  sut  dilTimilcs 
quod  captatorix  foliusSenatus  autoritate  improbatf  siiccum  antc  ScnatuA 
confulium  valcrcf.Citcrx  veronunquam  valuerunt,  fcd  fempcrpro  ▼icio- 
fis  habit.T  funt,  quafi  prorfus  omni  iuris  raiionc  Ci:  auxilio  dcllitutx.  Scd 
in  qBO  potiffimum  diftcrunt?  Hoc  cnim  cft  quod  inrcrprctcs  noftri  aflcqui 
non  potuerunt,decepti  quantumdiuinare  polfumjcx  eo  quod  omnibusco- 
muneillud  effc  vident  v:  contcrantur  in  fccrctum  alicna:  voluntatis,  dJ» 
CttputortM    d.  l,  ilU  tnflttutto.  Diffcrcntia  mco  iudic  o  tota^n  co  cft,quod 
c.^ptatoriarum  folacondicio  confcriur  ad  fccrctum  alicnac  voluntatis,  Cx- 
terarum  autcm  ipfa  ctiam  difpofitio.    Xam  qui  fic  loquitur  Heresmiht  «/?# 
ijuem  T itiHS  volkertt  non  tam  hcrcdcm  inftituit  qnam  hcrcdis  fui  inftitutio- 
ncmipfam'!  itio  mandatquodalcgis  ii.tab.  vcibis  &  prrpofito  prorfus 
tlicnum  cft.   Qui  vcro  ita  fcribit  Qiumt^  ^lf^^'  TtrtMS  me  heredem  tn/H- 
tuety  ex  tJnid  Titiu*  mihi  heres  eP.t  haud  dubic  Titium  ipfc  inftituit,  ncc  cius 
inftitutionemaltcriui  vlliui  arbitrio  permittitf  vtnccillc  qni  ita,  E.v^iim 
partcT ittus  meheredem  t/jjhtuctt  '.v  ea  M^tttushcresmthi  (fo,  Quid  ergo? 
Confcrt  in  (ccrctum  voluntatis  Titij  non  inftitutioncm  fcd  condicioncrn 
hiiius  inftitutionis ,  ciim  vcrba  illa  Qjtwtt  ex  p-n  te  Tttius  mcheredcm  «»- 
Jfitu  t  laciant  condicioncm  cx  potcftatc  vcrbi  fuiuri  temporis  in  quod  coUa^ 
ta  di fpolltio  c ft  vuI^.L  Stichum  ^ui  meus  ertt  6.de IegA.I.nufer  d^.de  leg.^.l.fcri- 
^i/34.jJ.X'//.fccundumCuiacij  cmcndationcm  hhr.i.Ohfer.c*p.i<).K\\\id  porro 
longc  cft  confcrri  ad  fccrctum  alienar  voluntatis  difpolitioncm  ipfam,  aliud 
vcr6  folam  difpofitionis  condicioncm.  Sunt  igitur  captatorix  voluntatesi. 
omncs  condicionalcs,  (icut  &  car  qua:  alicno  arbitrio  pcrmiflar  funt,  fed  cum 
hac  diucrfitatc»qu6d carum  Wndicio  duntaxait uon  ctiam  vc  cxccrarum  dif- 
pofitio  cx  alicno  axbicrio  pcndcc*. 
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ERROR  QVINTVS. 
Vt  vokimMm  m  d&imm  mHtrmm  i$Sdik  iv  f ift  i  aipidtmu  diffifrmit  ^  in 
.  fii§imiimM$iULCltmtiu2h$h^uUbiridtV^9 

R  G  o  in  illo  etiam  conaeiilaiiCaquod  qnotics  qoxriinus  an  valcat 

captatoria  in(litutk>,aut  ea  quettkerius  arbitrio  pernufra  (it,pon^<. 
tiuin  ncccliano  crtfatistadum  efrecondicionj,ltcutaiiic]uc  Gccla- 
rationciii  vuluntatis  cxparte  illius  in  qucm  collatam  tcllatorvo- 
luit  liue  iztiticutionetn  ipramiliue  inllitutioms  conuicioncm.  Alioqui  truflra 
ciht  411^1  erc  an  viciofa  vel  a  Scnacu  improbata  cfTct  condicionalis  mditutiot 
qu«  ctiam  fublato  vicioiicinotdque  Senatuiconrulti  autorijute  acUuic  tamen 
inutilisrepcrireturobdefeduinconilicionis.  lil eamquctemteitus  cftpe»« 
quam  elcgansdf  accommo<]atusin4^./.^/mtfff/Si.$  i.\biait^uIus,Si  italcri». 
pit rtt  tcitator  Quanu  ex p^ri*  me  k  Tui§  heredem  tnjftth  tum  rtwajfem  >  ex  es 
parte  Setnpronius miht  heres e^o^won  eiJe  captatoriam  inftitutioncm,  liue  qubd 
ad  prartciit  jm  tcmpus  coIIatafit,vt  vulgo  lolligjnt  ex  verbo  illo  redtafiem 
(cjuanquani  nih;I-vctat,itactiam  concipi  conJicionem  qux  adfuturum  rcfc- 
ratur  LJittM fuertii^,§  i.  D.de7iumHm.teJi4m>)(wiCDox\u&  quod  in altcram  pcr.. 
(bnam  quaiu  quc  poflit  videri  captata^Inftituto  Kilicet  Scmpronio  a  qno  iiw 
fiitui  viciffim  tei\aBor  non  fpcfwbat  ied  i  Titio  cui  nihil  iple  relinqucbat»Ni- 
tortc  poncrcs  perfonamltempronijadeofaiflccoiiiuniflam  perfoncTitij 
fincranguinisfiueaIicuiusoecciiitudinisiure,vt  potucrit inllicutio Seropcor 
ni)  tam  f icilc  nioucre  Titium ad  inftituendura  teftatorcm  quam  i\  Titius  i- 
pfc  tuilict  inflirutuSjQuo  cafu  non  improbabiliter  defendi  fortaffe  poflet  Iia- 
benduin  cffc  I  itiuni  jpfuro  pro  jnftituto,&  coufequcnter  pro  captato.^r^. /. 
JUtof4mtitM  i}2.  D»de  condtc.  tt/  demonjhr.  Lfedji  fberts  lo.  $.  inmb^t^Mo  D.  dt 
fuptUfuklHtMBiimptWitn  Paulossis  i*f -bfi  millttm  ^  te&atore  re- 
citatuiti  foerit  Titij  tefiamaumyiOtiiem  videri  Sempronij  tn(Ututioiiem»re« 
motaquoqucrurpicioaecaptacoriar  inAitutionis,Idcft  aon  nuafi  liarciiifti* 
tutio  ii  iion  euidcnter  captatoria  faitcm  ru/]|>eda  iit^  qood  mfficerct  ade4 
iirprob.indam  vt  dici  folct dc cseteris qua»  in  fraudem  legum  vcl  fenatu/con* 
fuitonrti)  cxcogitata  vidcrt  ^o([unt L^ui te^Mmentmn ij.D.de prol^At.L<juidMm 
ig.f.UAd  SC.reHeUn.Scd  cjuia  tametfi  nullomodo  fit  fu/pcda,inutilis  tanicn 
elt  tant^uam  facta  fub  ilia  condicione  Jirecitauerim  me  vtfttiutum heredem  s 
T iitotaux  condicio  plan^  dcficitnulio  per  tcftatcfrcmrecitatoTicijteflame- 
taQ^idnienim  Iroiuiinodi  condicionem  exiftercneceileeft»  >t8raliam 
quatnlibct  licicam  nec  improbaum»  ptiofijuam  dici  poiCt  vtiiem  &  cfiica-. 
cem  cifc  in(litutionem?/.//7frr</i5.^/«lj!i^  D»de  condicmfitMfMQln^^f^JS^' 
f\  b  condtcione  D.adSCTreb.  Ergo  fimilicer  cum  dicimus  non  valere  condi- 
cionalcm  inftitutionem  qiia:  vel  captatoria  fit ,  vcl  aIi«no  arbitrio  perniifla, 
fic  ncccilarib  iniclligerc  dcbemus  vt  cjuaniuis  condicio  eius  cxtitcrit.  Siuc 
qu6d  hcrcs  iniUtutus  tciiacorcm  fuum  viciilim  hcredc  rcnpkrit ,  liuc  ^tod 
ccrtius  in  cuius  arbitrium  &  volunacem  collaca  inAicutio  £iic  pcrfonam  iu« 
lUf  iiti-dte|ciittnon  eo  magis  valcat  ioftitittio  propter  vicium  fiuc  caputio^ 
iiia  fiue  di^iiclonif »  opat  alioqoi.  ob  dcfeAam  condicionem  Iniittus  «llee' 
iucecomrouni.£c  in  eo  vt  dixi  conueniuntGaptlComiiifUtutio ,  ^  ea  quv. 

dicno  aifaittio ^asmSkk faia VtwBoipdtimipwBpftfit ob  huiufmodicoii^ 
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ucnicntias  faftum  fuinc,vt  cam  ()u«  intcrhuiurmodi  volumatcs  cft,  diffcrc- 
tiam  imcrprctcs  non  obfcruaucrjnt.Ex  cjua  tamcn  ctiam  iJIa  njfcitur ,  quod 
inftitutionc  alicno  arbitrio pcrminajficuti  tota  ipfa  difpodtionis  fubllantia,^ 
vt  Caftrcnlis  loquitur,in  altcrius  voluntatem  collata  cit,ita  totamcim  cor- 
rucrc  atcjuc  viciofaiii  &  inutilcm  clfc  nccclfc  cfi :  d,  l.  tllatuJlttHUo.  Cjpt.uo- 
riam  vcro  voluntatcmcuiiis  nontamdifporjtiocjuam  condicio  folaconfcr- 
turadfccrctumalicnx  voluntaiisnon  fcmpcrtoum  inut.JcMicllc  ncccfla- 
rium  cft,fcd  co  folo  cafu  tjuo  ricri  nequcatvt  c^ndicio  iir>probctiir,quin  to- 
taquoquciiiftitutio  vicictunvt  cucnit  in  cxcmpjo  illocjuod  padim  is:  cjuafi 
vnicum  prndcntcs  noftri  adfcrunt ,  Quama  ex parte  Ttttm  me  heratim  wfH' 
tuet,ex  ea  heres  mthte^9.Tolk  cimu  cjuodinhac  voluntaic  CAptatoriunj  ^ 
viciofum  cft,condicioncm  fcihcct  illam /tMe  ex  mU^hm p/trte  T irtm  heredem 
iw^/Kff  quar  Iicct  nonfitconccpia  pcr  cxprcllaiu  Hguram  comlicionis,  cr- 
prclla tamcripotius quam taciia  vidcri  dcbct,Nihil  cx  inftiiutionc  rclinquc 
turquod  portitfublirtcrc.  Quoclnamquc  fupcrcft^.v  em  parte  heres  mthte/fa 
nullumaliumfcnfum  habct  quam  vt  vidcatur  Titnis  inUitutus  cx  ca  paitc 
qusc  nulla  fit,vt  m  Lexfa^lo  V).eod.tu.de  hered.tnff,  cum  tcftator  nuIJaui  partc 
cxprcircrit,nifi  pcr  rclationcm  ad  eam  qua*  nulla  cilct.  Non  quia  ponam  tc- 
ftatorc  hunc  nuilacx  partc  aTjtio  inftitutu  iuiifc(iam  cnim  dixi  c  coiUiario 
poncndum  cffc  implctam  condicioncm,vt  poffit  tradari  deinduccnda  fc- 
natufconfulti  potcftatc)fcd  quoniam  vt  maximc  verum  fic  tcftjiorcm  FuifJc 
a  Titio  inftitutum  cx  fcmilfc,nullatamcn  cius  partis  ratio  h  jbcn  potcft  pro- 
pterautoritatcm  fcnatufconfuIti,quod  ficnti  condicioncm  totam  improbar, 
ita&  mcntioncm  illam  p3riisquarcond)ci:)nis  partcm  facitiis  verbis^il 
uexparte  quibus  tamcn  fiiblatis ,  nihil  fupcrcft  cx  quo  pofilt  probari  vcl 
coniici  quanta  cx  partc  inftitutus  hicrit  TitiU5,qiicm  porro  ncgari  non  po- 
tcft  quin  tcftator  inftitutum  voluerit  non  cx  alfc,ai  ncquidcm  cx  parte  lim- 
plicitcr  &  abfolutc,quo  cafu  vi Jcri  polfet  inlLtutiis  c\  firmiiVc ,  lcd  prarcifc 
cx  ca demum  partc  cx  qua  tcftator  ipfi:  a  l  itio  inftirutus  rcpcritctur,vt  pro- 
bant  vcrba  illa  qua:  fcquunturin  iiiftitKtionerv  eaheresmthtello.  Jnd-i-quc 
nimirumeft,  quod  quamuisin  huiuluKjdi  inttitutionc  captatorij^nihij  fit 
improbabilc  pr.rter  convlicioncm  inftituiionis,Scnaius  umcn  totam  .iifti- 
tutioncm  improbit^non  minus  quam  (i  ipfa  Jubftantia  inftitutionis  coliata 
elTct  ad  fecrctum  alicnx  voIuntatis^Ncinpc  quia  condicio  Jiuiufmodi  fic  Jia- 
plicita  cft    iufita  inftitutioni  vt  ab  ca  fcccrni  nulJomodo  pofiit. 


ERROR  SEXTVS. 

DeinJlitunofie/icfti&aySi  titivs  hfrf  d?m  mf  institvet.titivs  he- 
R  E  s  M 1  Hi  L s^'  o:ad  l.\.tn fin.D.  de  hts  <jMx prt  non  fcrtpt.habent, 

Tfingc  teftatorcm  ita  fcripfilfc  Si  Tttius heredem  me  infhtnet^ 
TtUus  hnes  mthi  ello.  Non  dubitjtur  quin  arquc  c.iptatoria  fit 
hxc  inliitiiti v  ,q  IX  fcilicct  cxprcJfam  condicioncm  habctcx 
prcfiim  col!  itain  in  fccretum  voluntatis  1  itij  :Scd  ncgo  ta- 
ncn,quod  ncmofortafieantc  mc  obfcruaui:,imprcbata  cfic 
huiuiui«..Uiiiiiuiuuoacm,  &dc£€ndo  Titium  iuhilominus  hacicti)  forc. 
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Monct  mc  illud  quod  ncgari  non  potcft,  condicioncm  hanc/t  Titius  heredc 
ffu  wjlitHtt  captatoriam  eflc  &  a  Scnatu  improbatain ,  cum  co  quoquc  cafu 
quo  Scnacus  totam  inilituiioncm  quaii  captatoriam  improbat  >  non  olia  ra- 
ticfnc  id  l:ACir.t,quain  oiiio  c6diciouis,quac  proinde  vt  ipfa  pcr  fe  multo  ma- 
giscxofa  tuerit,&  aSenatu  improbata  nccc<re  cft,  QuoJ  li  condicio  cft  im- 
probata,vt  cll,  Ergo  &  impofiibilis  cft.  Ncccnim  quifquam  dubitat  quin 
condicioncs(iucaScnatu,iiucaPrincipc  improbatr  in  carum  numcro  fint 
qux  impcjffibilcs  cxilUmantur  l.filtus  i^SD.de  condtc.in/^it.AiQui  impoftibi- 
lis  condicio  poiita  in  inftitutionc  non  viciatml^ituiioncm  icd  viciatur/.  i. 
eodtif.  Kam  6i  gencraliiis  obtinuit  vt  impofllbilcs  condicioncs  tcilamento 
adfcripta:  pro  nuliis  habcantur  I.^.De  cor.dtc.ffr  demenfbr.Yj^o  pcrinde  valc- 
re  dcbct  ea  inftitutio  5/  Tittus  heredern  me  inJfttiteiTiiius  beres  mthi  ejio  atquc 
fi  llc  conccpta  cflet  6i  Tittus  coelHm  dtgtto  t.  ttg:rit  heres  tfio.  Nihil  enim  rolc|-t 
quid  impofjibilcm  faciat  condicioncm  an  ius  an  natura ,  ncc  minus  vno  ca- 
Ui  quam  alio  pctcll  inliitutionis  codicio  ab  ipfa  inftitutionc  fcparari,vt  con 
dicio  reiiciatur,inititutio  autem  fubfiftat,quam  fanc  confcruari  quotics  fieri 
commodc  id  potcll,pubIice  expedit  iauore  tucndarum  voluntatum  vltima- 
rum,qun;  omnium  funt  fauorabiIifiim!e./.z;f/  neg^re  6.D,teflam.  ^kemMdm.a- 
ftr.l.\.C.defacrof.EcclefEx.  vcrb  fi  inftitutio  illa  dc  qua  nunc  agimus  TttiHs p 
tneheredem  inJJttuetheret  efto  'im^ioh2.t2.ci\cx.  a  Scnatu  tanquam  captatoria, 
quiscredac  non  fuiile  prudentcs  cxcmplumhocallaturos,  tanquam  quod 
mngisobuium  cfletquam  fupradichim  illud  in  quo  fibi  tantoperc  placcnt 
QuofitM  exparte Tttius  me  heredem  inftituet  ex  ea  heres  eftoydc  quo  m  dJ.tlU  mh 
tem  VI p*tnctp.d.i£lemens  $  \.de  hered.mftu.f^  in  dJ.i.in fin.Debis  juapro  non 
fcript.hMhent.  qui  poftrcmus  locus  videtui^mihi  omnium  accommodatiflj. 
mus  ad  fcnccntiam  ncftram  c^kmandam.  Ibi  enim  tradat  lulianus  non 
obitcr  fcd  cx  profeftb  de  inftinlOTnibus  aSenatu  improbatis  cum  pcenas  Ic- 
^is  CorncIiiE  conftituerct  aduerfuseum,  qui  hcrcdiiatcm  libi  vellegatum 
icripfiflct,Lt  ait  vidcri  Scnatum  codcm  modo  illas  improbaire,quo  impro- 
bat.T  fiintetiamiilje,  ^4<'A'/'4r/*i7jr  Tittus heredern  firtptum  tf}  t/thults  fuis 
reeitauerit  ex  cm psrte  heres  efto,lta  iignificans  non  obfcurc  meo  iudicio,  non 
tam  eflc  hoc  exemplumcaptatoriarum  inftitutionum  aSenatu  improbataru, 
quam  illas  ipfas  elfc  inftituiioncs  captatorias  quas  Senatus  improbauit,vt  in- 
tclligamus  non  alias  huius  gencris  improbataselle,  quam  qu:e  per  huiuf- 
modiformulam  fincconccptaf  :Cum  quatamcn  formula  nihil  communc 
.  babct  inftitutio  fic  concepta fiTttiHs  me  heredem  inftttuet-,  beresmthi  r//d,Nec 
fi  ^onas  adiecillc  teftatorcm  quod  tamcn  ad  fuprafcriptam  formulam  pro- 
tjius acccdcret  ftTumsme heredem exfemtjfe tnflttMet^ex femtje heres ^7?o,quia. 
his  duabus  formuiis  tametii  cadcm  condicio  eaque  femper  improbata  con- 
tineatur,atumcnitacontineturvtfcparari  facilc  ac  commode  poftit  ab  in- 
ftitutionc: Ac  fublata  condicione  rcmanct  inftitutio  pura  iis  vcrbis  abfoUi- 
ta  TtttHi  ex  fimsfte hertsefto  ncc  dubitari  potcft  cx  qua  parcc fit  inftitutus. 


ERROR  SEPTIMVS. 
X>if€nt$ntU  $*i4UU4  aufcm  &  Lhe  MrticuJo  i^,de  keredJnflit, 
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N  V  s  tantuin  in  toto  iure  noflro  k>cus  c(i  qui  cum  ijs  quo^ 

JSg^  ttm§.\/D.dehered.$njlit.  Nam  pollcaquim  H.iulusdixit  iJlas 
Jm^  inrtitutioncs captatorias noncflc   tcftator  ita  hercdciu  infti- 
V5n»^^^S  VOiZXtQHAexfArteTtnm  htredetnme  tnfl.tutt  ex  edOMrte  Aie- 
i^jeraefto'  quia  non  in  fiiturum,rcd  in  prxicrituih  collata  inlliiutio  clt, 
Subiicitur/f i » W  ^Htrt potefl^n  tdemferHkdufn  llt  tjnod  S.  kmm  cer.futt  etiMtnfi 
in  dlLm  perfonam  CAptAttone  Hik  cnim  lcgcndum  cil  iion  vt  vujgo  taptio  e<^) 
aniidtrexerit,velHttfiiUifc'tpferit  'l\uui  li  Maruium  tab..Ji$  tcllamcnti  Jiii 
hcrcdcm  a  fc  fcriptum  olicndcrit^probaucritquc  lurcscllo :  ^Hod  tu  fenten- 
tUm  ummuSenatHfcoNfuitt  tnctdcre  nen  e!i  duhtHrn.tx  quibus  vcrbis  apparct 
on'dubitalVc  Paulum  qiun  cuptatoria  &  improbata  cUct  inllitutioctjain 
r Luus  condicio  cxprclta  clVct  pcr  hguram  condicionis,id  cR  pcr  dicliur.cmy» 
nonpcrilhvcibaoua:  ncccliina  ciTc  contendimus  i2^4/x/4  ex  pserte ^xxx. 
n  odideincftP>MrvP4r«^.  PolTct  quidcm  rclpondcri  ncc  improbabiJiicr 
mcoiudicio,totumillum^  Triboniani  clTc  non  PauJrliuc  torn»am  propo- 
nend r  quxllionis  infpiciisauc  vcrba  quibus  conccpta  qaasftio  clt ,  l.uc  dc- 
niflue  rcrponlionc  qux arfcrtur  ad  propoiitam  qurllioncm.Nam  propoliti  j 
_3  ouaeltionis  parum  apta  cft,&  parum  cohxrcns  prarccdcntibus  in  quibuf 
ihil  PaPlusdivitdcinaitutionibuscaptatonjs,lcd  dcnon  capiatori):^.  De- 
bucrat  autcm  aptari  potiiis  lcgi  pr.TCcdcnti,qua:  cft  Papinian. ,  &  in  qua  nou 
niridccaptatorijs  mftitution.busagitor  pcrScnatum  improbatis.  Solct  au- 
cmTriboni3nus,cu.nopinioncslSasrdponhs  prudcntum  infcr.t,  taccrc  id 
nr- ouiftiunculas  vt  plurimum  alicnas  ab  co i?fo  loco  cu.  aptaiitur.  Illa cna 
r^rui  niiibus  in  nroponcndaquxftionclcxvticur  ettMmjt  tn aham perfonmm 
iXt  r..^  Ncccniix.  lat.nc  quis 

^^^r  captationcm  dirig.  in  pcrfonam  q  JBput .  fcd  tantum  ni  cnm  qux 
c  ota  ur^P^        •^"i^^^"^  S^*  "P"*  ^^'^  captationcm  d .ng.t  non 

[nCm  "'^jl'^'"^  h.s  vc.b.s  cxpnmcrc  I  ri- 

boSs  voluit ,  nifrcafum  illum  quo  tcftator  non  pro  fc ,  lcd  pro  aho  ca- 
pt^-  volucrithcrcdcm,  vt  npparct  cx  fub.cdo cxc.m>lo T,.... 
iM^teltamefnt  Intheredem  a/efcrtptHm  o(ier,dertt.  prol,aHer.t<jHe ,  hcres  ejh. 
HJc  cnlm  quid  ahud  agit  tcftator  mf.  vt  1  itium  licrcdcm  luun.  captct  pro 
E^Non  cr^o  d.r.git  captationcm  in  pcrlonam  al.am  qua.u  hcrcui.  lui. 
^d^  ;  Cir  proal.apcrfonaquampm  "P;^"o  hoc  calu  m 

t  n  rdhi  I  .tium  fauorc M^u.j.Ncquc crcd. potclt Paulum  tam  .nald 
S"o;  it  njr^i  locutu.  um  hullc.  vcro  quirn  inclcsa.nc.  in^ 

ToSa  proL        quxllioncm  rcfpondcturijs  vcrb.s  ^Hod  tn  fenten^ 

ttarn  Uub.um  non  dfcd.catur  ?Solccnc  Paulusauta- 

ud  proponcrc  quxftioncm  aliquam  dc  rc  non 

^J"b.r/A"non  por.u.  r.dcrc  taiqua'.n  ftultoscos  qui  dc  rcnon  dub.aqu.^- 

.g.tur,vt  dixt- 

„ias,non  >"^P'^        ,       .  „obifcum  obfcruaucri  tam  muha  ali ;  ex  I  ribo- 

quo  ^^''''^'^^'^^^^  irrcpi^lVe,Q..alc  mtcr 

nian.iunfprudc.  t  a  &  .ngem  P  ^^^.J  ^^^^^^^^^ 
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^itA  perfonatejlatorfe/jfent  (jiiod  nos  iaro  aiio  Joco  pluribus  oftcndimus. 
IJocauicm  admitVo  vt  is^.  I.  Triboiiiaiii  fit  non  Pauiiparum  mc  niouerct 
obicdio  quae  conira  n.ntcnriam  noftrani  ficrct  cx  antori :acc  Ti  iboniani  cui 
foUcnnc  cllnon  modb  ncgli^crc  pafljni,rcd  ctiam  pcrfcrtcic  iurisratio- 
ncm.SeJ  tamcn  qjoniim  ditri»^ilc  clt  a  pragmaticis,  &  vulgaribiis  iutcrprc- 
tibus  impctrarcvt  ycl  rribDnijncas  additioncs  iftas  agnoflant ,  vcl  mino- 
rcm  ijs(].u  n  prudcntum  rcfponrisa.itoi  itatcm  tribuanr,  quantacunquc  ra- 
tionc  vrgcancur^Rcfpondcamus  qaoJ  illi  puiabunt  foruiTcprobabiIius,cgo 
ccric  nainusprobibilcnonaliam  illius  loci  fcntcntiam  clfe ,  niii  vt  in  fupra- 
fcripto  illo  cxemplo  Ttti  isfi Ma-tiurn  tahulis  tefiamenhfui  heredem  a  fe  fcri- 
ptHm  oftendcritt^robxHeritcjuetherts  ejlo.non  co  minus  captatoria  fit  voiuntas, 
&  confcqucntcr  a  Scnatu  improbati  q-.ioJ  tcftator  non  fibi  fcd  Macuio  ca- 
ptiucrit  Titium  hcrcJcm  a  /c  inftitutum  n  >n  tam  vt  ci  bcncfaccrct  quam  vt 
Klfuio.Sufiicii  cnim  cap:atum  cllc  cum  qui  hcrcs  fci  iprus  fuit,  vt  captatoria 
voluntas  dici  poflit,nec  iJ.'u  J  prartcrci  incjuirendum  cit,  ciibjno  cc/lura  fit 
ca.captatio,  licct  Scnatus  dc  illa  t  uitiim  captationc  locutus  fit  cjiiam  tcflaror 
pro  fc  non  pro  alio  fcccrit.Parum  nanK]uc  intc. cft  an  contra  vcrba  aii  con- 
tra  fentcntiam  Senatufconfult/  quid  iactum  fit.   Sed  qiiis  crit  cficctus  huius 
n  mx  ad  fenatufconfulcum  intcrprcrationis?An  illc  vt  tota  hg c  inftitutio  cor- 
ruat  non  ininus  qjam  (]  fcriptum  cflbt  f.v  oarte  Titiiu  MaHtM/i  he^ 

redem  injhtuetheres  mihi  r/?i7,Minimc,Ncquc  vcro  noc  Icx  ait.  Quidni  cnim 
dicainus  conJicioncm  q  la*  exprclFa  fit  pcr  iiguram  condicionis  rciici  dcbc- 
rctanquara  impoflibiIcm,Ipfam  vcro  inftiiuiioncm  defcndi?Scd  illc  tantum 
vtc  contrario  ioIaconJicio  tJnquam  captatoria  &aScnatu  improbata,atq; 
hoc  ipfo  impoflTibilisrciiciaturjquaf  aliuqji  ii  non  magis  ad  fcntcntia  quam 
ad  vcrba  Scnatus  pcrtincrct  implcnda  omnino  cfrct,priufquam  Tiiius  cx  in- 
fiitutionc  ficri  hcics  poflet  cxemplo  altcriuscon Jicionis  cuiuflibct  non  im- 
probatx.Vt  in  l.hoc arttculo  29.  eod.ttt,  vbi  Poniponuis  cx  Labconc  fcribit,fi 
tcftator  HAdxxQUtTttttts  ^  SeiHS^uarttacjutftjue  eorumex  parte  herei^em  me 
hAhueritfcrtptum  htres  mtht  efo  nifi  omncs  habcant  hcrcdcm  fcriptum  tclla- 
torcm,ncutrum  hcrcdcm  ciic  poflc,quoniam  ad  omnium  factum  fcrmo  illc 
rcfcrtur.  Addcncc  c-iptatoria  &  improbata  condicio  cft  qua:  in  prA*tcrituiH 
tcmpus  coliatj  fuit.Habiiit  cnim  id  Pomponius  pro  tam  certo  vt  ncc  Jc  illo 
dubitct ,  Non  magis  quam  dc  validitatc  infiitutionis ,  qux  haud  dubic  tota 
corruerct  fi  condicioncm  captatoriam  contincrct,quippc  qux  non  pcr  Hgu- 
rim  condicionis  cxprcfla  fcdpcr  dictioncm  illam  ^uahta ex parte  fcpanri 
ab  inllitutione  nullomodopollct.Non  crgo  finc  cffcctu  e(i  quod  dicimus  in 
fpccic  $.i.d.  l.ilU  4«rf'/;,captatoriamcflc  condicioncm  &:  a  Scnatu  impi  oba-  ^ 
tam  vtimpunc  contcmiii  poffitjncc  tamcn  viciofam  aut  improbai.un  faciat 
inflitutioncm,quia  non  adco  coharrct  inftitutioni  vtcommodam  nonrcci- 
piat  fcparationcni.Atnuijdicat  aliquis,propofita  crat  qii^llio,An  in  hac  Ipe- 
cic  idcm  diccndum  dlct  quod  Scnatus  ccnfuit.Sic  cnim  habcnt  vciba  qu.e- 
ftionis.Scnatusautcm  vt  lam  inculcaui  fa:pius,non  tantum  condicioncm  ni- 
Hitutionis  captatoria:  fed  ipfam  quoq.iiillitutioncui  improbauit.Ergo  &  jii 
liac  fpccicvoluit  Paulus,fi  modb  Paulilocuscft  nonmagis  inihtiitioncni 
hanc  valcrc  quam  condicioncm,tamctli  figura  von Jicionis  cxprcfla  propo-. 
jicrctur.Rcfpondco,ita  quidcm  propofitam  fuifle  qu*Ci'oncm  ,  fc.i  non  ad 
camrcfpondcri,  quodfupponitobic(ftio  idipfumiii  hac^ccic  feruaiidum 
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c(Te,c|uod  Seiutus  ccnfuicat  hoc  taiitiini,  Non  clTc  dubiuni  c|uin  tcftator  in 
fcntcntiam  Scnatufconfiiltiincidcrit,quod  vtiqucflc^ccipi  nihil  vctattjuo- 
modo  volumusjVtpcriiiiic  c.ipt;>coriam  adfcriplcrit  conuicif'ncm,&  confc- 
cjucntcr  rciicicndam ,  acd  licrcdc  fjum  riiium  cnptaflct  pro  ftipfo  nonpro 
Mruiomcc  idco  tamcn  inftitiitio  tota  impiobanda  iit,quar  fcilicct  ctiam  cx- 
plofacondicionc  poffit  (alua  fubfilTcrc  ,  Nimiriun  fi  condicionis  Hguracx- 
prcHa  ht vt  in  propofito  CNcmpIfinon  itcm  fi  poncrcs  conccptam  liuiurmo- 
di  condicitmcm  pcr  cam  tormulam  quaScnatus  vfus  cll  m  cxprimcndisiis 
inftitutionibus  cjptJtoriis,qu.is  itnprob..iiit,id  ci\  pcr  vcrba  illa  Qiianutx 
^4rrr,quomodo  poncndum  ncccllario  cHct  li  vcllcs  candcm  in  omnibus  ra- 
tioncm  conflitucrc  huiufmodi  voluntatis  captatorix  quar  cxtcrarum  om- 
nium  a  Scnatu  improbatnrum.Quid  cnim  cfl  quod  nos  cogat  idcm  ius  con- 
ftitucrc  in  iisca(ibus  qui  habcant  diucifit.ncm  maximam  &  rationis  qu* 
fcmpcr  potifljiiunn  fpcCtanda  cft,&  vcrborum  ?  Illud  fanc  conilat  vcl  cx  i- 
pfius  liuc  Pauli  fiuc  Triboniani  contcflionc,  Scnatum  ncq;  dc  hocpoftcrio- 
rc  cafu  quicqiiam  conftituifFc^ncquc  in  captatoriis  inftitutiunibus  improba- 
dis  cam  fpccicm  traftaflc  in  qua  cllct  pcr  Hguram  condicionis  cxprcfla  con- 
dicio,qi)a:  capiatoriam  faccrct  inftitutioncm.Ponc  igitur  iifdcm  vcrbis  c6- 
ccptam  vtramquc  inQitutioncm  &  cam  dc  qua  Scnatus  locutus  eft ,  &  cam 
dc  quaPaulus  quxrit,hac  foLa  differcntia  qt  6d  invnatcftator  hcrcdc  fuunn 
capt.uieritpro  fcipfo,in  altcrapro  Maruio.  Admittam  quod  volcs,  vtroquc 
calu  iiDprobatam  cffc  non  tanium  condicioncm  inflitutionis,fcd  inititutio- 
ncm  qiioq-,  ipfam,  Atquc  ita  fatistcccro  ci  quod  Icx  ait  idcm  in  hoc  cafu  ob- 
tincrc  quod  in  alio  Scnatusccnfuit ,  Nam  ncquc  hoc  alitcr  dici  potcft  quam 
C\  in  vtroquc  cafu  eadcm  vcrborum  formula  vfurpctur.Scd  fi  ponas  captato- 
riam  condicioncm  inftitutionis  conccptam  cffcpcr  cxprtflam  figuram  co-  * 
dicioniSjVt  in  cxcmplo  illo  dc  quo  in  dJ.iU^ Mutem  §.i.m  hunc  mcxiuyfiA^d^ 
uitimubuli/  teflamenti fuiheredem  dfe  fcriptum  ojiendertt  non  pcrvcrba  iJla 
tjuAntAtx pafte^c\m\>\\s  Senatus  vfus  cftin  lis  cxprimcndis  concipicndis 
inflitutionibus  quas  tanquam  captatorias  improbauit  :Admittam  cquidcni 
pcrinuc  captatoriani  cflc  condicioncm  huius  inftitutionis,&:  qi:od  omruno 
confcqucns  cft  a  Scnatu  improbatam^fcJ  ncg.ibo  ipfam  quoquc  inftitutio- 
ncm  improbatam  cfl"c,quia  ncc  ncccffc  cft  ,  cum  rcicifla  coJicionc  tanquim 
aiia  qualibct  impoflTibili  pofTu  falua  mancrc  iiiftitutio,pra:tcrquam  C\  ponc- 
rcs  fuum  hcrcdcm  ,  qui  non  nifl  fub  potcftatiua  condicionc  jnftitui  potc{V> 
fub  ciufinodi  condicionc  inftitutum  tuiirc,^/././?/!^/  i$.  de  cordic.tnJiit.mnOrm 
L^.D.de hcred.inflit.A^cc  co  minustamcn  vcrum  erit  quod  Icx  ait  tcftatorcin 
hunc  qui  captatoriam  condicioncm  inftitutioni  adieccrit  non  pro  fc  fcd  pro 
Mariiio ,  cxprctla  figura  condicionis  perindc  incidcrc  in  fcntentiam  Scnatur- 
confuIti,fcd  quanium  ad  folam  condicionem  improbandaiia ,  quar  fanc  non 
improbarctur  fi  vcrba  Scnatufconfulti  mordiciis  fequcreraur,ncc  vlJam  ad 
ca  intcrprctationcm  adhibcrcmus. 

'  — ■   «  . 
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fieformulu  cximfjofum  fofitorum  in  dd.iUa  autem       Oemerts  81.  / J./.  hti 
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V  A  M  Q^v  A  M  hocctiani  admiilot  aJJiuctjnicn  furpc(5tum 
mihi  valdccftjcxcmplum  illiid  Ttttiu Ji Al^mui'  UibHlts  tefia- 
menttfm  heredem  k Jtfertptum  ojieiiderityprobAuerit(>ue-Joeres  e-^ 
y?o.Vidctur  cnim  his  vcrbis  conccpta  c(ic  conciicio  in  tcmpus 
prjEteritum  non  int"uturum,ac  proindc  non  magis  captatoria 
dici  cx  rcgula  pollu  iniiio  ciufdcm  Icgis  quam  ilia  dc  qua  in  d.L  Clemens  $.  i. 
fHdnta  ex parte  tne  a  Tttio  heredem  injitthtHm  recitafemy^xxi  ill.i  t!c  qua  mdJ, 
/?tfc^r/iV«/fl39.M<i.cju3cadnoftrampropmsacccdit,^K/«;;;<i  ex  parte  heredem 
me  fciiptHm  h^bueruheres  mthiejio.  Qnxdcnim  rctcrrc  potcft  an  tcft.itor  ka 
dixcrit  heredem  me  fcrtpfum  habtterttySi  jn  d.  /.  hoc  articulo ,  an  vcro  heredem 
friptum  o/Iendcrtfprob.iuerittjue  vt  in  d.UUx  aute'/i  V.i.  An  non  ciufdcm  tcm- 
poris  funt  vcrba  lihthahuentiOllendertttprobauerii?   Et  tan.cn  ncmo  dubitat, 
(j[uin  ca  inilitutio  valcatfdc  c\\iitnd.l.  hoc  articttlo  tanquam  qux  captatoria 
vidcrinon  poflit,quia  conccpia  lit  pcr  vcrbapra;teriti  ctmporis  &:  in  prarte- 
ritum  tcmpus  coIi..ta  non  in  tuturum.  Idcoquc  nimiruin  cxigit  Pomponius 
imjplctain  clTccondicioncm  illamab  co  qui  ex  ciufmodj  inllitutione  hcrcs 
cllc  vcIitjAdco  vt  fi  pluribus  miuncta  Iit  pcrarticuium  ^;<i/^«^  vc  in  fpccic 
dcqua  incoloco  Tmt**     Settu  ^uanta  qutfijue  eorum  ex  parte  heredem  mt 
habuerttfcrtftumj  heres  ejh.  nonputct  Labco  ncc  Pomponius  qucmquam  i- 
pforum  hcrcdcclfc  polIc,ncc  ii  lam  tum  habcat  fcriptum  tclUtorcm,quaiu 
li  omncsfcriptum  habcancproptcrca  quod  hoc  articulo^/»»/^/*^  omncs  i\- 
giuiiccntur,&:  ad  omnium  tactum  vcrba  condicionis  rcfcrancur.   Cur  crgo 
non  pcrindc  valcbit  inCtitutio  dc  quai^  d.l.tlU  autem  ^.i.ftAfxuium  afefcri^ 
ptum  oJi^inderttyprobauerltc^ue^KAin  fi  dicas  vcrbum  ojhndertt  pollc  cllc  fubiu- 
ctiui  tcporis  futuri  non  pratcriti,  ncc  nifi  dc  ca  oflciionc  ac  probationc  pof. 
fc  intclligi  q^Lfiat  poll  tcl^amcntum  ,  &:  qualitatcm  illam  adncxam  Jcri- 
^rMwquxhaaVubic  pcrfc  fumpta  nihil  nifi  pia:tcntum  tcmpuscxprimititi 
rcliigcnda  cllc  fccundum  tcmpus  vcrbi,^ vul^.I.^  $.Jt  extraueus  D.de  t;oxaL 
^cl.ldc  cgodicam  dc  vcrbo  »<«^«fr//,  dcq;  tota  illa  formuIa/oi^/H  habiterit 
dc  qua  tn d.l.hoc articitlo ,  &  qua:  fcparad.i  cil  ab  illa  fi  Aiauium  heredem  fcri' 
^/fri/.Mjior  cnim  cft  ambiguitas  in  vcrbo fcrtpfent  vt  iuturi  tcmporis  poffit 
habcre  ngnificationem,quam  in  illo  fcriptum  ojhnderttt  qiiia  dictio  fcriptum 
pra:tcriti  tcmporis  fcmpcr  cfl,  nunquam  hitun.   Atquc  ita  faltcm  aflcquai 
vt  fatendum  ht  incptum  fuillc  illum  qui  in  d.l.  HUautem      cxcmplum  hoc 
pofuit  dc  quo  difputamus  quifquis  illc  hiit :  qui  fcilicct  vcibis  tam  ambi- 
j;ujs,  &  primofcnfu  m  pra'teritum  tcmpus  collatis  cxprcflic  condicioncm 
h  jnc  quali  C3ptatoriam,dc  qua  tamcn  cnamli  in  tuturum  tcmpus  collata  di- 
fcrtc  fuilfctiam  fitisdubiiaiipotcratanhabcnda  cffct  pro  captatoria,  &a 
,  Scnatu  improbata  propttr  infertam  pcrfonam  Ma:uij  pro  quo  iaita  crat  ca- 
ptatio  non  pro  tcftatore.  Jtaque  fiuc  dicas  tuiflc  cafum  hunc  dubitabilcm 
t|Uodprima  illa  vcrba  prx-  fc  (amnfed  tUiid ejuMripitefi- cixiw  dc  hoc  cafu  ni- 
hil  Scnatufconfilto  cxprcffum  circtjCuius  tamcn  dilpofitio  minus  fauorabi- 
Jis  vidcbatur  tanquam  inflitutionibus  &  tcftamcntis  contraria>  Kon  dcbuit 
augcri  dubicatio  cx  ambiguitatc  vcrborum,  fiuc  malis  cafum  huc  cnc  indii- 
bitat"  ob  vcrba  iJIa  poftrcma  ciufdcm  $.non  e/i  dubtumftmto  minus  dcbuit 
ca  condicionis  formula  proponi  qux  ambiguitatcm  aliquam  vcrborum  ha- 
bcTCt  .nc  dc  qita  pofTct  dubitari  an  in  prancritum  tcmpus  collata  cflct  an  in 
fiiturum,  prxfcrtim  cum  in  dubio  cflct  multo  squius  cam  capcrc  intcrprc- 
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utione  quat  condicioncm  ad  tcmpus  prxicritum  rcfcrrct,  non  (olum  <ju64 
primus  &  niagis  obuius  vcrborum  fcnfus  id  fuadcrc  vidcrctur  vt  apparcc 
ex d.l.hoc MrtfCHl§i\n  qua  ncc  di(\inguitt'r  qnomodo  alioqui  haud  dubie  di« 
ftingucndum  crat,  an  dc  futuro  tctuporc  tcftator  fcnlilTcr,  an  dc  prartcrito, 
fcd  c:iam  fauorc  inftitutionis  &  conJiciouis  quoquc  confcruand.T,vtindu- 
bio  tcftator  potius  cx  lcgibus  quam  conira  lcgcs  difpofuinc  c\iftimctur,c4- 
que  fumatur  in  ambiguis  intcrpi  ctitio  quar  vicio  carct  l.m Mmbtgumi^^.D.dt 
legib.l.l.de  rcbdub.innCiJ.^HOftej  tn  a^ionibus  ij.rff^.rf/.Maximc  cum  li  quid 
in  co  clfct  obfcuri,  tcmpus  tcftamcnri  potius  qoa,m  futurum  a  teftatorc  co- 
gitatuin  vidcri  dcberet  /.fiua  y.de  Aur.^j'  nrgem.legft.DQUxc^j,  tamctH  adnjit- 
tci  cm  ha:c  vcrba  poffc  trnhi  id  futurum,  ncmo  tamcn  dubitar,  qu.nlongc 
probabilius  poflint  nntari  aJ  prartcritLm,quod  fufHcit  vt  non  poflit  indubi- 
tate  dici  quod  lcx  ait  nuiufmodi  condicioncm  quad  captaioriam  non  valerev 
Proindc  quamuisnon  folcam  vah'c  laborarc  cum  aliquid  in  prudentum  rcf- 
ponlls  occurrit  quod a  rationc  ac  iurifpnidcntia  .ibhorrcar,vtrum  id  Tribo- 
niano  adfcribams  an  n  aJo  cuipiam  intcrprct),  3('c6  parum  vidcturmihi 
Tribonianus  a  malo  diftarc  intcrprcrc,  facilc  t.imcn  fl  aliiTd  nihil  moucrct, 
admittcrcm  totam  illam  claufulam  velnti fi tm  fcrtp/ertt^TttiMf  fi  Afttnttim 
tdbnlis  tefiamentifm  heredem  y  fe /crtptum  of}e'idertt,pr^MHerit<j:te ,  heres  efioi 
impcriti  cfTe  intcrprctis,  qui  non  miniis  ignorafsctquod  noscontcndimus 
quoiicsdccaptatoriainftitutionc  improbanda  agitur  dcberc  concipi  for- 
mulam  condicionis  pcr  vcrba  illa  ^uantM e x pMrte  c^Ktzvn  quod  omncs  fcinnt 
iis  vcrbis/rrip/«OT  oflenderit  prebaHerlt^ue  prartcritum  aut  faltem  prcfcns  tc- 
pus  fignificari  acfi  teftator  ita  fcripfxdict  fi MMtnm  tAm  afefcriftMmhMbitt- 
rit  d.l.hoc arttcHlo.Dchi\cnt  cnim  cxcmphim  ita  concipi  vt  futurum  tcmpuj 
pmrcifc  dcmonftrarctur  hoc  modo  fi M tMiHmheredcm/cribm^tA  faltcra  ita 
/l Mdutim  heredem/cripferit quod  vcrbum  futuri  tcmporis  ^Wiundiui  cfsc 
pofsct  perindc  ac  pra;tcriti,cuni  in  toca  formula  nihil  aliud  cft,quod  ad  prae* 
tcritum  icmpus  rcfcratur. 


ERROR  NONVS. 

Di  TrihonUni  matiM  d^nira  in  d.l  hoc  articuh. 

Llvd  planc non poflum  practcrmittcrc, candcm  mcTrlbonia- 
ni  manum  agnoiccre  in  d./.hocarricu/o  ab  iHis  vcThis  in  jue  puto 
tefi*itoris  mentem  refpictendam  ad  (incm  vfijuc.  Nam  cum  initio 
lcgis  Pomponius  fcribat  abfoluic,  ncc  tam  cx  Labconis  quim  ex 
fl:a  fcntcntia  hoc  articulo  ^ut/<^ue omnes  Hgnificari.  non  pctuit  illc  dubitarc 
quin  ca  in  fpccic  quam  fubiugit  cx  Labconc  idcm  fcnferit  quod  Labco,  fci- 
licct  tcftatcTC  ita  locuto  Tittus  ^  Seius  ijuanta  ^uifjHe  ecrum  ex  parte  heredi 
me  habuerit  faiptum.heres  mtht  efio.nlCi  omncsiam  tum  habcant  hcrcdcm  fcri- 
ptum  ti-ftatorcm  ncutrum  hcrcdcm  cflc  pofle  ,quoniam  ad  cmnium  faftunn. 
fcrmo  rcferatur,cui  ctiam  conucnit  q^uod  fcnptum  cft  in  l.neceffarias  8.  ^T». 
fianmta  D,dej>ignor.acl,  Ncquc  fane  cx  ratiouc  iuris  alitcr  dici  potcft.  At. 
cjaoniam  ca  fcntcntia  durior  Triboniano  vidcbatur  exiftimanti  xquius  eiTe 
«c  humanius, vt  fi  cx  hcrciiibus  qui  tcHatorcm  fuum  cx  aJiqua  partc  hcrrAe 
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rcripfcrit  non  dcbcat  noccrc,quod  alius  non  xque  rcriprcrir,  vt  hanc  fuara 
humaniorcm  &  acquiorcm  fcntcntiam  infinuarct,  coniniutauit  primum 
fcntentiamPomponij&  Labconis  fubnixam  vcro  &  apcrro  fcnfu  vcrborii 
6c  c|iionccdubitari  probabilitcr  potcrat,  inquaftioncm  voJuntatis  pcr  hxc 
verba  in (juo puto reftdforis wentem refpuiendam.  Qiiamqram  c/Tct  hoc  toic- 
rnbi/c  li  mco  corcjuieuiHet.Ccrtum  cnim  cft  in  condicionibustclbmcnto- 
rum  intcrprciandis,  voluntatem  tcftatoris  potiflTimiim  fpcdandam  eflcAi» 
conefiaontbHS  \^.LpAter  Seueridnam\oian princip.de  eondic.(ir  demonjhr,  Dum- 
moc^o  adcJamus,  Ei  tamcn  incumbcrc  onusprobandi  quialJcgct  voJimtatc 
diucrfam  a  proprio  fcnfu  vcrborum  /.  non  altter  69.  de  /ep,y.Laheo  y.de/u. 
pel/./e^at.Sc^  non  in  eo  conquicfcit  Tnbonianus,  At  poSquam  cx  quartio* 
nc  vcrborum  fi  qunertio  dici  potcft  dc  indubiiabjJi  fccit  qu^ftjoncm  voJun» 
tarisiStJtiii)  fubiicit  Iiunianius  clJe,  eum  quidem  qui  ttftatorem  fuum  hcrc- 
dcm  fcripfcrit  in  tantam  partc::j  hcrcdcm  ci  forc,  Qui  autcnrnon  fcripfcrit 
nec  ad  hcrcrtit.iiem  eiu$  admiiti.  Quod  li  ita  cft  fatcamur  crgo  non  /oJum 
fnlfam  cHe  Labconis  fcntcntiam  qui  hoccp.fu  ncutrum  hcrcdc  clfe  voJcbat, 
fcd  ctiam  falf  im  tffc  quod  cx  fuo  ingcnio  Pomponius  initio  Jcgis  prarhiur 
hoc  articuJo^«i/^«w  onincs  Jignificari,  Et  ita  Pomponium  non  moco  a  La- 
bconc  fcd  a /eipk)  quoquc  t;?ndcm  dillcntire.  Hoc  vcro  quis  tam  faciJ^ 
poftit  crcdcrc  ?  Tacco  quod  humanitatcs  iftas  fcJct  paflim  captarc  Tribo. 
nianus  vt  iuris  raiioncm  cJudat ,  quodq; parum  cJcgans  vidctur  tota hjcc  ad- 
dicio  quam  adfcribimusTriboniano. 


ERROR  DECIIVIVS. 
De /enffntia  l.f  f/Mres  6.^.de  condic.infert. 


Ri  B  o  NiANVM  proculdubiofefellitluftinianiconftitutio 
cuius  illc  autor  fuit  &  quf  extatiw  /./i p/ures  6.C.de  covdic.tn- 
fert.\h'\  fancitum  cft  vt  fi  plurcs  perfonx  vnam  candcmque 
condicioncm  implerc  fiicrint  iu(rar,&  cam  aJij  quidem  com- 
pJcucf int,alij  vcro  neglcxcrint,hi  qurdem  qui  compJcucrunt 
voccntur  ad  lucrum,  qui  vcro  ncglcxcrunt,  Jibi  impurent  C\  ab  huiufmodi. 
«ommodo  rcpcllantur.  Ncc  animaducrtit  Tribonianus,noiiam  illam  con- 
ftitutioncm  praftcrquam  quod  a  vci a  iuris  vcteris  rationc  abhorrct  qusc  non  • 
ininiis  cxigit  vt  pluribus  coiunftim  adfcripta  condicio  ab  omnibus  iniplca- 
tur,  quam  vt  fi  plurcs  coniundim  vni  adfcriptx  fint  omncs  implcantur 
heredip/urts^.de  condte.  tnf/it.Lcumpuptl/tts-S.  §.  j.  de  condtc^  detKonfh.^d 
hunc  Pomponij  &  Labconis  cafum  accommodari  nullo  modo  poile.  tft 
enim  luftiniani  conftitutiode  adfcripta  pJuribus  condicionc  qii.T  vcrc  lic- 
condicio,id  cft  qi  a?  coJJata  fit  in  tcmpus  futurum :  Et  habet  colorcm  ilJum 
arquitatis  qu6d  durum  vi  Jcatur  &  inhumanum,  vt  cx  fai5to  &  culpa  cius  qui 
condicioncm  cx  partc  fua  implcreneglcxit,  noccatur  ci  qui  cx  parte  fua  im- 
plcuif.   AtLabeo&  Pomponius  cum  cafum  tra<flant  quo  condicio  nuJJa 
vcre  C\t-,  fcd  figiiratantiim  quxdam  condicionis  vtpotc  coIIat.r »« tcinpus 
prartcrituin  non  infuturum,qu,TCondicionis  potcftatem  numquam  obtinet 
UtajHei^'Cnmdua^.prMed.DMrelr',cr*di$4  vbi  dicitur  condicioncsiftasin' 
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pracfcnsaut  prjctcritum  tcmpus  coJJatjs  vim  furpenfiuam  non  Jiabcrc  in 
cjuotamcn  praccipua  condici  Jiiis  potcllas  conltlkii.  Proindc  nonpotcdin 
hac  fpccic  locus  cilc  ffpra  didx  «quitati,  ncc  ipli  luibniajicar  conltitutioni 
cuin  implcndar  condicionis  voluntas  aut  noluntas  nuUa  cHc  podlt  in  ca  rc 
quam  iam  antca f actam  tuillc  ncccilc  cft  vt  condicio  implct  i  viucatur.  Dc- 
niquc  traitit  Pomponius  dc  condicione  quain  ipfo  jam  tcftamcnti  tcmpo. 
«c  tcftator  voJucrit  vcl  implctam  clfc  vcl  non  iinpleiain  &  quidcabigno- 
rantibus  condicioncm>adcdquc  impJcram  non  animo  implciula:  conuicto- 
nis,cum  non  potucrmtTitius  &  Scn»scotcporc  quo  tclbbatur  duiinarc  fu- 
turu  vt  ab  aV.  j  Jicrcsquifqaacorum  rcribcrctur  fub  ca  c6.licione,n  vicillim 
corum  quifqi  tcftatorem  iam  tumlicrcdcm  fcnpliHc  ini:cnirctur,Ntc  pro- 
indc  poms  ci  imputarc  qui  alium  hcicdcm  fci  iplit  cur  tcibtorcm  hunc  hc- 
rcdcnon  rcripfciic,  &  condicionc  nondum  iniunctam  implcrc  ncglcxcric 
vtobcacausipriuadusfic  coaiodo  inlUtutionii,  aJ  quapouius  admiiti  dc- 
berctcum  nihil  potTit  ci  imputari,!!  vcra  cil&iaccOmodatarjtioqua  adtcrt 
luftinianus»w<< /.y/p/«rw,propter  quaiB  dcbcat  rcptlli  ab  hcrcditatc  is  qui 
condicioncm  nonimplcuit  ,  nimirumquod  imputarc  llbi  dcbcat  curcaiii 
implcre  ncglcxcrit.luibnianus  vcro  traCtat  dc  condicionc  i mplcnda  poll  tc- 
ftamcntnm,cx  tcllatoris  voluntatc ,  ac  proindc  quam  ccli  iam  implcta  cllct 
antc  tcftamcntum,itcruin  tamcn  impleri  oportcict  /.fiidmft^tM  ii.  De  tondi. 
ft)  demo  iftr^  cuius  impIcndA' vcl  nonimplcnJararbitiium  tucrit  in  coruin 
potcftatc  quibus  aJfiii ipta  conuicio  cft,vt  lucruin  lcntiat  qui  implcuit ,  non 
ctiam  qui  ncglcxicciim  imputari  huic  polTic  quod  ncglcxcrit ,  qui  potcrac 
Implcrc  fi  VDfnilVct.Quamquam  fi  vcrum  amamus  non  cl^  harc  vcra  ratio  Qc 
ncrmana  proptcr  quam  rcpclli  dcbcat  isqui  coiidicioncm  non  implcuit, 
Ncmpc  quod  non  implcucrit  ciquc  imputari  polfit ,  lcd  illa  fola  quod  con^ 
dicio  impIcM  n':Mi  fit,Adrcripta  cniin  condicionc  aliqua  dc  hoc  taniUm  qujf- 
rcndum  cft  an  dc  tado  implcta  lic  nccnc,  non  dc  illo  ciiam  cur  implcra  non 
iit,&  an  imputari  aliquid  poflitci  qui  non  implcuit,Nifi  ciim  is  qui  implcrc 
dcbuit,voluit,ncc  tamcn  potuit  quia  pcr  qiicm  alium  ftctcric  vt  m  /.tureei- 
uili  24.  eod.  ut.  /.     ommbus  59./.  tn  iitre  ctmlt  i6i.de  re^.iur,  Ncquc  tam  dc- 
buit  luftinianus  laborarc  in d.l.Jip/t/res,\t  rationcm  reddcrct,  cur  ab  mftitu- 
tionis  commodo  rcpclli  dcbeat  is  qui  conJicioncm  non  implcuit,cutn  ratio 
iuris  non  foljus  equitatis  cum  rcpclhcQuam  vt  rationcm  rcddcrcc  cius  no-r 
ui  iuris,quod  conftituit  contra  ius  vijtus  vt  is  qui  cx  partc  fiia  inipJcuit  conr 
Uicioncm  qua:  pluiib.is  coniundim  aiircripta,wc  a  pluribus  conianwtim  quo- 
qucimplendatucrat,pcrindc  adinictatur  umctfilolus  ille  implcucrit,  aiquc 
fi  alius  ctiam  cx  partc  fiia  impIcuilVct.Rcpugnabat  ciiira  ccrtc  ratio,ncc  tan- 
tum  ftridi  iuris  Icd  ctiam  voluntatis  contra  quam  nujla  vnquam  acquitas  vr- 
gcre  potcft.Opp<^>utur  ndmq>.rquitas  fijmmo  ^  ftriclo  iuri,nonautcin  vo- 
luntati.   Excipitur  tsmtiim  js  caius  quo  Iibcrtas  pluribus  datn.fit  fiib  aliquji 
huiufinodi  condicionc  indiuiJua,vr  puta5*  i>^fHldm  sdijicAHertnt  t  vcl  Ji  JIa- 
/«4»»/7o/«fr»/;/.Tunc  cnim  altcro  facicntc  magis  cft  vt  viJcatur  rjtisfactuiii 
Yoluntati  vtisfaltcm  qui  (atisiccicad  Jibcrtatcm  pcrucniat,  Nifi  aliud  tcfta- 
tor  cxprclTcrit ,  quomodo  fcriptuin  cft  tn  l.Jitta fuerttii.tnfirmcip.  D.  de  md- 
Kttm.fej7am,>i2u\  in  aliis  rcbus  aliud  iurii clfc  apparct  ex  i.i.etupct.\hi  fcri- 
ptumcft  Sifabris  duobus  vclpidoribus  quid  adfcriptum  fii  fub  vnica  illa. 
^Qndicioncy  StmembrM7ndomiu  depmxtfenr,  vcl  Stfakncaffent  nantjn^  quoad 
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attcrccffat,  altcri  quocjuc  ctiamfi  facerc  maximcparatus  flt  condicioncni 
dcficcrcNificxhisqujrfcripntYcldixit  tclhtor  oftcndatur  ccnicntus  cflc 
altcrum  FaccrcEtfi  vidttur  V]pianus  co  loco  dc  hoc  tlubita/rcquafi  iiuxftio 
cflct  voluntatis  potius  cjuain  iuris.ln  <juo  ctiatn  7  riboninni  manu  agnofco, 
qLiidubitantcm  Vlpianum  fingit  vt  quafi  in  cjrarftionc  voluntntis  apcriat 
viam  noux  cortitutioni.Ncc  cnim  alius  V  Ipiani  locus  ci\  in  libris  noftris ad 
*]ucm  ca  luftimani  conftitutio  rcfcrri  poflit.  Dixiautcmdc  condicionc 
indiuidua,c|uoniain  li  cflct  diuidi!a,puta  li  in  danda  pccunia  confiftcrct ,  iam 
olim  ita  ius  crat  vt  cx  pluribus  cjuibiis  adfiriptacrat  condicio  is  ^ui  par- 
tcm  ruamdcdjflet,3dpartem  quoqucrci  Icgatx  admittcrctur  /.Jii^ui^  legA- 
ta^^.f,vIt.T>e  condtc.(!r  dcmonnr.hic)yQ'iU  Accurfius  quoquc  &  Bartolus 
fcntiunt. 


ANTONII  FABRI 

L  C  S  E  B  V  S  I  A  N  I  S  E- 

NATORIS  SABAVDIEN' 

SIS,  ET  IN  GEBENNENSIS 
DVCATVS  AVDITORIO 
Prabsiois 

DE  ERROR.  PRAGMAT.  ET  INTERPR.  IVR. 

'DECAS  LIL 

ErROR  PRIMVS. 

2)r fideicoTnmtpu  c^iptatortjs» 

Vfmadmodvm  potcftas  Scnaturconfu/ti  quod  deca  " 
ptatorijs  inftitutionibus  improbandis  fa(flum  fuiiFc  dixiniul 
in  prarccdcntibus.traaa  cft  pcr  intcrprctationcm  prudcntum 
;^,^»iVM«L,  adIcgmcaptatoria/:M/;r4/,r,.e64.^,/^^/.i.  Jta  nccdubitant 
JCWV^  intcrprctcs  noftn  quin  ad  fidcicommillh  quoqncporri-i  dc- 
beat,Nonobidrolum,quodinomnibus  &:pcr  omnia,vtpi,tant,  cx^ouata 
fint  Icgata  fidcicommiiTls  l.Ue  Ucat.i.U.C.comn,Hrt.dc  leJt.  Scd  crian,  nu  ? 
non  ™ag.sarquum  ftt  fidcicommifla  quam  Icgata  intlrcrius  vojuntatcm 
contcrn  Lmnnumcju^  ^iD.de  cof,dic.^  dewonJlr.Utrum  7.^.1.  de  reb  duhl 
fidesc.mmtjr4iU.<jH4mrjHamMutefndileg4t.i.WiCcmm  fcmper /imponunt  cl' 
ptatonam  voluntatem  circ  omncm  cam,qua:in  alttrius  arbitrSum  conL^ 
tur,puta  fi  teftator  fidcicommiflbm  ita  reJiqucrit  Rooo  te  Tttt  vt  hertd  t  l  L 
meamrefiitUAiSemprortiofivolHeruzuxcthmhoc  modo,Si  M^utM  vouH^ 
qnaai  r^cucm  yoJimuii$  ccnum  cftnon  v^^^^^  fauorc  libcfl 


Digitized  by  Google 


i4.  ANT.   FABRI  DE   ERROR.  PRAGMAT. 

tatis  l.fdetcvmm  jfd  ^6.D.  dtfideuAibert.  Ego  a>itcm  ctll  non  ncgo  iiunc  fi. 
dciccniniHum  cdc  quod  politum  llt  ui  nutu  &:  vuJuntJtc  l)crc Jis,  Kcgo  ti- 
iTicn  idco  cllc  Ciipiatoiiunijinultoquc  mini:s  fi  in  altcriusj-^j.naiu  hcrcdii  vo- 
Jii  itatctn  coiitc;atJr,Ntgo  iiLn  vl.o  moJ  j  polic,\ c  li.icKoin.iiiiruin  vllum 
fit  C3ptJtorii.m,6»:  vt  Scni.urcunruhum  (]uo  capuioria:  inHitutKjncs  impro- 
bitx  runt.porngi  poiritad  fi .  ciconinudj,  Iicct  apruJcniibus  hJcrii  p^rrc- 
tium  ad  Icg.un.M  juct  iiic  illud  priniinn  cjuuJ  tu.n  in  u.rc  noflio  fi  .t  u.cn- 
tio  ciptatoriiruin  iiifiitnri  jnuin  ,  itcincjuccjptatonoiu  n  Icgatoruni ,  Duf- 
quiin  tiincn  lii  nuntto  capt  »torij  iidcicoinimin.  I-it  cpiidcni  pci  farpc  mcn- 
tio  ridciconiiniflj  fu  hcrc.iis,  lut  altcrius  arbiirniin  t</lljti.  Et  lioc  niinirtm 
clVq:  od  niicrprcics  oinncsdcccpit ,  fcd  nun  qiijli  capt.ii  nij  (int  ciuriiiodi 
fi  Jcicominilij,qtii'  inaltcnus  voiL.ntatc.n  c-  >iikriiniur.  Oiniiis  voIunt-$  ca- 
ptatorj.1  cnijfLunqiic  tjn^ic.n  illa  lit  conturtur  ad  kcf  ctu  n  alicna:  vojuntatis, 
Scd  non  c  coiuicrro,vi)Iuntas  omnis  c]iiar  in  fcci  cium  alicnjc  \  oluntatis  Con- 
icrtui  c  iptjioriJ  cl\,at  illj  taiKuin  qjj:  idco  coiileriui  vt  pcrT 'na  alic]ujca« 
ptctur  ad  hcrcditJtcm  vd  cjuid  aliud  uliacjucnduin  ipli  tcOati  ri,  aut  alij 
cuius  prjtia  c.iptarc  tcftator  vclii»  vndc  &  luuin  noincn  tapiatoi  ia  voluntas 
runiplit,Vt  vtJcrc  cll  in  omnibus  illis  cxcinplis  qra:  c^pitc  pr.rccdcnti  aC- 
tuIinHis  cxi^sl  cisquoslibri  noliri  habcnt  dc  captatorij  inllituiionc.  Nc- 
cjuc  vcro  cxKlimandum  crt,quod  cxilliin.iruni  intciprctcs,cjptatoiia$  infli- 
tuiioncs  j  PjpiiiMno  dcHniri  tn  l.c.tptMi>riM  jo.ijs  vcrbis/>i  eMt^Hurum  con- 
dtcto  confertitr  fecreifim  A/teru  io/M'j/4///quah  captJtoriar  n;llitutioncs  fint 
omncs  illx- qua:  condicioncm  habcnt  in  alicnx  voKiniatis  rccrctum  collaii: 
fcd  voluit  Papinianusca  q.ialitjtc  cxprimcrcnon  qu.t  fola  faccrci  inPdtutio- 
nc  captatoria,{cd  qua:  fola  laccrct  vi  ca  inllitutio  cliet  a  Scnatu  improbata, 
Ko.n.Scnatus  omr.cs  captat.irias  inftitutioncs  improbjuicputa  ilLs  qr.^  mu 
tuis  adtcctioiubus  mutua  tcftatoru  iudicia  prouocauci  ut, fcd  cas  laniuin  pcr 
qujs  pcrfona  lic  captatur  vt  inftitutionis  condicio  iii  fccrctum  ahcnj  volun- 
tatis  contcratur.Aliud  ergo  cft  qua.Tcrc  quxnam  captaioria  iiiftitutio  diccn-. 
da  fitjAliud  vcro  qiia:n:m  improbata.  CaptJtt.ria-  inftitutionis  ruMlaniia  in 
cotantum  confiltit  quoJ  pcrfona  hcrcdis  inftituti  captatur  vt  vcl  hcrcdita- 
tcm  vcl  Icgatum  rclinquat  tcftatori  aut  alijcui  tclbtornon  mihiis  quam  fi- 
bi  faucrc  vcIit.Scd  ciim  cx  huiufmodi  captatorijs  inftituiimnbus  alid:  cllcnt 
qux  confcruntur  ad  fccrctum  alicna:  voluntatis ,  Alix  qu.c  non  conlcrunrur, 
voluit  Papinianus  doccic  ,  Non  omncs  a  Scnatu  improbatas  fuillc  ,  fcd  ca« 
t.mtum  qua:  prioris  fimtgcncris.Cxtcniin  ctiain  inllirutioncs  ilJx  quxcon- 
fj»untur  ad fccrcttun  alicna:  voluntaiis  pollunt  non  cfrc  c.ipratotia,quaa-i- 
iiis  non  poflrmtclTc  non  improb.ita',puta  fi  tcllator  duciit  lHe^Hem  Tittm 
votetherese/lo \ztrt  WUtnflitutio  51.  de hered.tnfttt.  aut  quodcrtlclu  idcm  cft 
SempromuA  heres eflofiTtttw  volet,  Nam  ncquc  hxcncquc  ilJa  inftitntio  va- 
lct,non  magis  quam  li  cflct  capcatori3,fcd  quia  conira  i;iris  vctcris  rtgulas 
pcndct  cx  alieno  arbiciio,non  quia  fic  cjptat<.>ria,Idcciqiic  non  ^  Scnntu  iin- 
probata  clt  qnomodo  ciptatorix  illxqua:  non  nili  poft  Scnatufconrultuin 
cccpcrunt  cfle  iniprobat*B,fcd  ab  ipfis  anciquis  prudcmibus,  vtfcriptum  cll 
in  d.l.t/IainJlttutto,Sc  nos  diximusin  pra;ccdcntibus.  Scd  &;  cum  csptatoria: 
inftitutioncs  ctiam  illa-  qux  in  aliena:  voluntaiis  fccrctum  confcruntur ,  non 
tam  a  iurisrationc  quam  a  Senatu  improbata:  lint,  ita  vt  ajitc  Senatufconful- 
tiuii  valcrcnt  iurc  ciuiiifalioqui  frultra  factum  fuifli::  Scnatufconfultum  ad 

cas 


j  Google 


DECAD.  LII.    ERROR    II.  2j 

easJmprobindas^  intelligunus  non  potuilfe  Senatum  cogitarc  dc  impro- 
banais  lidciconmiiffis  captaioriis,nec  11  alicjua pofrcnt fingi  lali^ 
nulla,  itiuidcm  numquam  fuei unt  ftdGicommilVa  iufta &  lcgiiima,id'  cft  iu- 
ncmili  ac  Itgibus  cognita  &  adprobata,quali.uamcn  fuifl?  oport.rct  vt  ) 
Scnatu  nnprobarcntur,{cd  pcndcnt  tota cx  iurifdiaionc  prxtoris./.  i.D.fiv- 
fHjfr.^eret.^  Ttt.de  codtcill.lnjlit A^^c^uo  maximcdifftrunt  a  lcgatis,  dc  qui- 
bus  ctiam  alicjuid  fcparatim  nobis  diccndum  eft. 


LRROR  SECVNDVS. 
Dele«4tU  cAputortis  dd  l.captatorU  6^*de  le^.i, 

Vm  Icjc  duodecim  tabularum  de  lcgatis  locuta  clTct  ad  ea  confir: 
manda  vcrbis  ilJis  gcncraitflimis  PMerfAmtltai  vtt/uper  fua  re 
le^rtjiityita  wsefto  ficri  non potcrat  vt  ctiam  jiia ,  <jux  captatori;^ 

 cllcnt  non  valcrcntfi  non  dlcnt  a  Scnatu  aut  faitcm  a  prudcnti- 

bus  Scnatufconfuitum  interprctantibus  &  quafi  cx  memeSenatusimprota- 
ta  d./.captarori£  6^.deje^at.i.lde6<iuc  quod  Scnatus  coniUtuerat  in  captato- 
riis  tantum  inftitutionibus,prudcntcs  traxcrun:  pcr  nncrprctationcm  ad  Jc- 
gatJcapt4toriavtfimiIitcre.iimprobarcnt  d.L  captaiornt  iStmihter  inquam 
id  cftcadcm  rationc  quaSenatus  imDrcbaucrat  captatorias  inftitutioncs ,  & 
Aifdcin  cafibus.Ei  go  iion  alia  Jcg^K|iiam  quorum  condicio  coIJata  Cit  in  fc- 
crcium  alicnar  voluniatis.Ergo  n^Ra  quam  condicionalia.  Nec  rurfusalia 
quam  quorum  condicio  fic  coliata  in  aJicnam  voluntatcm  ita  cohsreat  Jc- 
satovt  ab  co  Jcparari  nullo  modo  poflit,puta  fi  tcftator  ita  fcripfcrit:P«4«^4 
hereditattsfutpartem  TtttHs  mthi  le^auerit^anfam  et  e.x  mea  do  lem^vii  etiam  fi 
volcs  Quantam  Ttttus  exfnrtdofuo  Corrjeltano  pariem  mtht  le^anertty  tantam  ei 
e.xfnrido  meo  Semproniano  do  /rva.Nam  fi  poncrcs  teftatorcm  ita  fcripiille  Upo 
Ttttoftndnm  CorneItanum,fimeheredem  tnfttmet,  aut  ita/i  /e^.ii4erir  mthiSem^ 
;?ro/;M//«wfatcrcrcquidcm  captatorias  clll-liuiufmodi  condicioncs,idcoquc 
poft  ScnatufconfuJtum  tjuod  dc  captatojiis  inftitutionibus  fadum  cft,etiain 
jn  Icgatis  improbandas;lcd  ncgarcm  tanicn  improbata&  inuaJida  cJfc  taJia 
Jcgara,c]uippc  quorum  mJiiJ  vetct  reiici  condicionem,JaJuo  niJiiJoniinus  & 
puro  mancntc  Icgato  ,pcrinde  ac  fi  fub  aiia  quaJibct  condicionc  vcl  impro- 
bata  vcl  impofllbili  rclida  cfl*ent,auomodocirca  inftitutiones  difputauimus 
m  fuperioribus  e.x  /.U.fi/tns  i^.D.de  condtc.infltU^.de condtctt)  dempnfir.  Dc- 
niquccandcm  in  omnibus&pcr  omniaconftttuo  rationcm  inftitutionum 
&  lcgatorum.quod  pertinct  ad  caufam  iftam  voluntatis  captatorix,quia  um' 
f  ?  «^J^^nt  Icgata  quam  inftiiutioncs  iurc  ciuiii,fi  non  codcm  lurc 

ciuih  hiiflcnt  improbata.Et  confcqucntcr  fi  ponas  icgatum  ita  rcJiaum  fuif. 
fc  vt  fiuc  cK  Iicrcdis  fiuc  cx  aJtcrius  arbitrio  pcndcat  dicam  non  vaJcre :  Non 
pioprcr  autoritatcm  SenatufeonfuJti ,  ncc  proptcr  adhibium  a  prudcntibus 
ad  Scnaru.^ionfultum  intcrprctationcm,fcd  cx  illa  cadcm  iuris  vetcris  regul* 
aux  fimilcs  quoquc  inftitutioncs  nullas  5c  viciofas  facit.  Neinpc  quod  te- 
Itamcntorum  iura  ipfa  pcr  fe finna  cflc  oportcat  non cx  aJicno  arbitrio  pcn- 
dcrc^.  /.tl/ainfittMtio.Qvpd  cum  iu  fit  non  abs  rc  qui$  mirctur ,  quare  fucrit 
ncccflarikim  Scjiatufconfuitum  ad  imfiobandas  cas  miUtuuoncs  qu^  (oUauc 
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cfTcoc  in  rccretum  aliens  volamatisicum  iuris  vetcris  regula  in  eam  rcm  fuf^ 
ficcrc  viderctur.Scd  iam  diximus  in  pra:ccdcntil>u$  rcgulam  iuris  ad  ca$  tan- 
tum  v\;]untatcs  pertmcrc  quarum  fubftantia  iprajScnatufconliiltum  vcr6ad 
cas  quaruni  ioia  condicio  confcrtur  in  iccrctam  altcrius  voluntatcm:condi- 
cio  autcm  non  quomodolibct  concrpta  >  fcd  ita  vtab  ipfa  di/pofitionis  fub- 
(bmia  (eparari  non  poflit.Ciiin  igitur  tam  in  infljtutioaibutiauain  in  iegatii- 
seneralc  ac  perpctuum  illodfitfVtcaptatoria  volumaacsco  k>lo  sftimetnr 
Sqoaperronacaptatafitperin(litutioncm,aut  pcr  lcgatum ,  vt  viciflim  vc| 
hereditatem  vd  Icgatum  tedatori  ipn,autaltcri  contcmplationc  tcOatorii 
rclinqucrct  ,  apparctnihil  tale  in  fiJcicemmiflis  tradari  polTc.  Nimirum 
cjuia  cum  fidcicommiiiiapcndcant  a  fiJc  hcicdis  ,  (i  origincm  corura  inipi- 
€ias&:  tempus  illud  quo ca  nullo  iuris  vinci lo  contincbantur,  cumqictiam- 
num  iado  aliquo  hcrcdis  opus  fit  vt  ftdcicommjfli  relbtutio  iiat,  omnioo 
cbnrc<^ucns  eft  vt  non  aliter  pbffit  quis  vel  (blo  Imcncdu  fineerc  (ibi  fidci- 
coomiffumvllumcaptatc^um,  ^uin  nectiTc  iitcaptari  pcrfontflilKltdif 
loios  fado  &  volumatc  onus  crit  ad^dcicommiflbm  confcoucnjum.  Pef« 
Ibnrfiqoklem  illa  proprle  cft  qua;  captatur,non  vt  vulgbciimwm  ibla  hc* 
rejitas,aut  folumiegat0m,aut  quid  aliud  fimile,  cuius  confcquendi  aoidita* 
tc  moucaturquis  ad  captandam  pcriboam«Qyp<lappoittc  Martialiftciprcf- 
fit  diftichoillo  lib.6.Epigramm.  * 

Bfcii  fuid cMtcty^uid MMumc vtUs,  -  ':\  [■  .  J?***"^ 
Sicm^contnriolicetcapiationulla  fiMbin  vkfbereditittcll^f^rtii^ 
^clalin4imerucniat,cuius  capicndi  amditate  vclot  liamoaureocaplatw 
is  qul  csfamcJlA/Dfi^Mic  diqj^.  frohthJfimMwres  l^uti  WmfOt.  vt  ac 
^molumenta  negotiationibus  camari  dicuntur  in  U,£M  mRiiwrr.non  timot 
)!creditas ipfa  eff qux  captat,ncc  legatum,  fcd  pcrfona  il!a  quar  vcl heredita. 
tcmvellegatumaltcrirclinquit.Neccnimfinc  aJiquo  muncrc,  &  quidcm 
^uod  maioris  prccijcffc  vidcatur,fit  captatio.Ei  hoc  jj^fum  ir.uniis  cftquod 
nos  captatorium  appellamusi  &  quod  improbatum  eik  dicimus ,  Huc  kcre- 


£RROa  TERTlVS. 

I  N  r.  1  igitur  itaeflcrcli^um  fidcicoramifrum ,  Rog§  te  mi 
hertj  vt  heredimfm  mism  Titt§  reftituMy^kantM  ex  p^rte  ia  hc  - 
reiemfiutmrc^i^Uifi  mAifiumtrtfiitueiL  Dico  nonpoffclioc 
(idcicommiflum  vidcri  captatorifit  qniaTitlj.licrcs  pcrciiias. 
miaMiiteftator  hic  fideicomminum  percipcre  dcbcatn6po* 
tiii:  pcr  tcltatorcm  captari.  Hoc  vcr6  cur  ita  ?  Ncmpe  quia  hcrcdisperraM* 
«ft  inccrta,cnm  rciri  ncqncat  quis  Titio  hcrcs  futurus  fit ,  /.  fcteniimt  70.  dg- 
vcriffiimfit.l<fm  extUferia  S.f.vft.De  vuf^.dr  pupHl/iUf/be.  quod  tamcn  ccrto 
fciri  ncccifc  cifet  vt  cius  perfona  captarctur.  Ncc  cfl ,  quod  quis  replicct  ca- 
^atam  fupradiftis  vctbisperfonam  Tiiij  quar  cft  certa,  ciim  fufficiatrclin- 
^:i:TitiDfidcicoinnuffumvtalrciiubcrcdcqu  6iiuru$  fii,  dc* 
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beaturt  necyie  cfTc  ncccflarium  vt  hcrcdis  pcrfona  captetur,  qui  rccuCdre  non 
poflitt^uomiQusfidcicomaiillum  libi  iniunctum  przHarc  tcncatur.  Nam 
^tfiCJptatamcjuisadmircritTitijpcrfonamjVt  fidcicommilTum  ab  hcrcdc 
fuo  rclincjucrct>inanis  tamcn  &  inutilis  cftcacaptatiojfi  non  hcrc*!is  quo- 
quc  pcrfoni  captetur  ,  cuius  voluntas  &  opcra  a'quc  ncccflaria  cft  ad  fidci-^ 
commiirum  rcilitucndum:Infpeclo  fcilicct  initio  &prima  illa  originc  fidci« 
commifl*orum,c|ux  hauddubic  fpeelanda  fcmpercit  ciim  dc  illoruni  iure» 
iutura>&  condicionc  tradatur.Quj  cnim  captat  id  a^it  vt  commodum  quod 
aucupatMr  fibi  ccrtum  faciat  in  cum  cafum  cjuo  captatori.r  vohnitatis  condi* 
cioncm  implcri  contingat,  vtputa  fi  fic  fci  ipfcrit,^«4  exparuTuijur/tehe^ 
redemtnflttHet  y  exea  pane  heres  miht  ejlo^  Nam  hic  ncqucaiia  ncquc  altcriu< 
vJIiiis  indigct  voiuntatc,v  tTitiofithcrcs,fi  modo  crit  fupcrftcs  ,  quomodo 
fupcrflitcm  cflcponcndum  ncccflario  cft,vtpoflct  licri  locus  qualUoni  dc 
c jptaturia  voluntatc ,  cum  aliocjui  etiam  remoto  vicio  captationis  non  eflct 
quxrendum  dc  validitatc  inilitutionis  qu.Y  przmortuo  licrcdc  facla  eflcc 
quafi  caduca  vt  nccjuc  fi  condicio  cius  dcfcciflct^./.C/rm^/?/  $.i/D.dehered. 
f//^f>.AtinformuIa  fideicommiflicaptatorijl^uamactulimui,  nihilcgit  tc^ 
ftatorfinonhLrcsquoqucTitij  rcftitutioni  fidcicommiflj  confcntiat ,  qui 
porro  vc  confcntiac  nulla  ciuili  aclionc cogi  potcfl  »  fcd  tancum  ex  imperio 
&:  iurifiiidioncpra^coris  fi.lcicommiflarij  ,aci  qucm  /pctflac  inicio  fideicont- 
miflbrum.Non  cftigiturquod  dcfideicommilib  capiatorioin  fuprafcr^pta 
formuIatraCtari  pofur.Muico  minus  vcro  fi  ponas  condicioncm  hdciconi- 
niifli  huius  illam  fuifle,vt  vcllct  tcfkator  rogari  hcredcm  Titij ,  non  dc  hcrc- 
diiatispartcreflitucndarcddcrefingulari,  cum  ii  hcrcs  Titij,vt  talc  fidei- 
commiifum  cluderct,adire  hcreditatcm  nollct  ,  cogi  non  poflcc  ad  adeun- 
dum  ntquc  cx  fcnatufconfulto  Pc^afijno,ncquc  cx  impcrio  Pr.Ttoris ,  cum 
fi Jc  commifl*arius  flr.giilaris  ru^n  lic  iuris  fucceflc)r,/.no;2  e(i  co^endm  \z.  D.ad 
SC.TrelfelJ.itc^uc  ica  nihil  prodciret  teftaiori  quod  Titium  captaflct ,  non  ca- 
ptatOjTitijheredc. Diccs,candcm  racionem  habituram  locumin  Icgato, 
quia  non  magiscogi  hcrcspotcfl  vtacleat  hcreditatcm  oblcgatum  ,  quani 
ob  fidcicommifl'um,quia  ncc  magisfucccflbr  iuris  cft  icgatanus,  quam  fi- 
dcicommiflarius./.^Nj^iiM  ^  $.mhiIintereJi.D.de  edend.hi  tamen  ccrtum  e(l 
legatum  captatorium  non  valcrc,ficut  nec  inflitutioacm.  d.icMpauorit.  Ac 
re/pondco ,  cum  dclcgaco  c.ipcatorio  craclamus,  non  ita  concipiendam  cflc 
formulam  cxcmpli  vt  teflator  dixcrit  Lego  Tttio fnndum  CorneltMnt4m,^Mdnt4 
tx parte  tUe  miht  legabit fnndum  SempronfAni4tn,h3cicn\  vidclicet  rationc ,  qua 
in  fidcicommiiri)  vfurpauimus,quod  eflct  in  potcftatc  hcrcdis  Titiani  facc- 
rc  nc  teftator  hic  habcret  vnquam  fundum  Scmpronianum.Non  quidem  co 
cafu  quo  adirctur  hereditas  pcr  Titij  hcredcm  (tunc  cnim  tranfirct  lcgatum 
rcila  via  a  tcflatorc  in  lcgat.irium  nunquain  factum  hcrcdis  cuius  proinde 
fado  nullo  eflct  opus,/./rg.j/«TO  80.  de  legAt.  1.  in  ec>q',  diffcrret  Icgatum  \  fi- 
dcjcoinmiflb  )  Scd  eo  dcmum  cafu  quo  rccufiirct  hcrcs  adire  hereditatcm» 
noncnjm  inagiscogi  portctaJaJcundum  proptcr  Icgatum  quara  propter 
fidcicominiirum  d.  l.  Kon  efl co^ndi44.   Acqucita  cfi  in  potcfiatc  hcrcdis 
infticuii  faccrc  vc  leg.itacorruaiu  (i  ius  illud  vctus  inlpicias  quod  obcinuit 
toto  iurc  Digcftorum  &  Codicis  ancc  noucll.i.  De  hered.^ frlctd,  quar  ipfi 
cciam  I:  gatario,  rccufairibus  hcredibus  &  fidcicommiffariis  adcunJa:  hc- 
rcdiiacii  potclUccm  fecic.  Quumodo  i^itur  coccipicmiij  formulam  lcgaci 
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taptarotij?  Hoc  nimirum  modo  0«4  ex  pam  Tuhtime  hereiem  inflitueti 
ex  en parte  hercdfatem  meam  aut fnndnm  menm  SemprovtMrtum  et  do  lego.  V  t  ni- 
mirinn  non  altcrius  quam  Titi)  voluntntcm  cxquircndam  habcac  tcftator 

3ui  lcgato  i  itiuiii  captauit:  tt  dc  hac  dcmum  tormulalcgoti  accipicnda  cft 
.l.caolAtorUtUorx  dc  illa,cuiuscondicio  collatain  fccrctum  voluntatis  Xittj 
non  alitcr  pofiit  cxiftcrc  >  cjuam  fi  ad  voluniatcm  Tiri)  acccdat  volunras 
i^uoquc  hcredis  ipfiuf.   Replicabis,Pollc  igitur  fccundum  hanc  fornujlam 
hdeicommiirum  quoquc  c.ipratorium  ticn  hoc  modo  Quaex parttTftsm 
me  heredem  wjhtuet^rogo  te  mt  here^  vteipartem  tanta  hercdttarts  mex  reftimss 
cum  hoc  cafu  non  fit  habitura  locum  ca  ratio  quam  in  fupcrioribus  atculi* 
n;uscxinccrtitudincpcr(onxltcrcdis,  Titi),  qui  non  alius  fahcm  cx  partc 
futurus  fit,qiiam  capcator  ipfc.   Rcfpondco  incptam  forc  hanc  formulam 
captatioius  >  Qjs  cnim  captari  fc  tam  iniqua  condicionc  patcrctur,  vt  hc- 
rcditatcm  fuam  vcrbis  dircdii  &  iurc  inftitutionis  darct  ci,aqno  viciflim 
nihil  nili  fidcicommiilum  fpcrarcpoffctaccipicndum  ncccflbriopcrmantis 
hcredis  reculaturi  fortallc  aditioncm  hcrcdititis,  aut  fidcicommini  rcftitu- 
tioncm  pcr  longiorcs  moras  fic  tergiucrfationcs  diljturi?  Sicut  cniin  qui 
captat  id  agit  quantum  potcftjVt  lucrum  quod  fpcrat,  fibi  ccrtum  faciat,  ita 
curarc  dcbct  ad  promcrcndam  cius  qui  captatur  voluntatcm  ,  vt  non  maius 
bcncticium  ab  co  fpcrarc  vidcatur,quam  quod  in  cum  confcrrc  vcIit.Minus 
antcm  confcrt  qui  dat  fidcicommilTum  pro  inflitutionc.    An  non  & 
iHc,inquics,qui  pro  inftitutionc  dat  lcgatum  ?  Nam  ncc  lcgatatam  plcno 
honore  confcruntur,quim  hcrcditatcs  quz  pcr  inftitutioncm  rclinquunttir. 
l.filiwn^.^.fedetji portto  D.de  le^at.prtft.Wmnnc  vcr6,inquam.Non  cnim  de 
honorcfoJIicjtus  eft  fcd  dc  lucro  potju$&  comraodo,quifquis&captat,  flc 
captari  fc  patitur.Lcgatum  autcm  non  minus  lucri  adfcrt  &  commodi  quam 
inftitutio  ,  imo  plus  intcrdum,quia  non  potcft  Icgatum  non  cflc  lucrofurr, 
hcrcditas  autcm  damnofa  c(ic  potciht.fihereditatem  ii.D.mandat.  t.  ^.D,sd 
SQ.T rr/^ei^.Potcft  igitur  lcgatum  clTc  c3ptatorium,fcd  fidcicominillura  non 
potett. 

ERROR  QVARTVS. 

■  ■  •  » 

Detefiamento  coniucum  jimulteflanUHm,  . 

CriDiT  aliqunndo,  vt  coniugcs prarfcrtim  qui liberos com- 
muncs  habent^fimul  teftcntur,CJt  quidcm  ita  vt  oona  omnia  pa- 
tcrna  in  folidum  ad  quofdam  cx  lioeris  pcrtincant>  ad  alios  vc- 
ro  materna.  Quo  cafii  fi,  quod  cucnit  fipcnumero,  altero  cx 
coniugibus  in  ca  voluntarc  defundo  fupcrftes  altcr  mutct 
teftamcntum,&  aiios  hcrcdcs  fcribat ,  dubitatio  cft  non  inclcgans  vtrius  tc- 
ttamenti  potior  cSufa  cire  dcbcat,an  prioris  quod  ab  vtroqucconiuge  fimul 
bclumtuit,anpoftcriorispcrquodrcampIius  non  intcgra  rcuoc;»tuni  cll 
prius.  itcm  fi  reuocatio  valeat ,  quonam  iuris  reraedio  fuccurri  poflit  li- 
bcris,qui  cx  co  fa(5to  l.xfi  nihilquc  aut  cx  patcrnis  aut  cx  matcrnis  bonis  ha- 
berc  inucniuntur.   Proximc  autcm  acccdit  hic  traiftatias  ad  (iipcriorcm  Dc 
voluntate  capcatoriajquali  cthtii  capsatoria  vidcatitur  huiUfmodi  Kftamcn 
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ta.per  c^vict  fcilicctfii  vt  contcmplationc  inftitutionis  f)crvnOm  cv  coniugi- 
bus  fa£tx,ahcrconiogiimcosinftituai  hcrcdes,  quos  nliocjui  vcnlimiJjtcr 
iiiftituturi.snoncflct.  Scd  tamcn  fi  propius  infpicias,  apparct  faiis  cx  pr^- 
ccdcntibus  niliilcflc  inhoctcftamcntorum  gcncrc,  ijuod  dc  captatoria  vo- 
luntatctraclari  pofht,  cum  ncuirius  inllitulionis  condicio  in  fecrctiim  alic- 
nx  voluntatis  contcratur,  adcocjuc  ncc  in  futurum  tcmpus,  fcd  ii:  prarfens, 
vtroquc  fcilicetconiugefimulteftantc  ac  voluntatcm  lliam  dccbrantc,  ^ 
lAudabilljVt  vidctiT,  confilio  id  tcftandi  gcnus  cligcntcpcr  t]uod  con^mu- 
nibus  libcris  mclius  confulatur  fa(5la  intcr  cos  commodiore  bononuu  pi_ 
tcriiorum  &  m.itcrnorum  diuifionc,  cjuam  ficripoflct  fidcbonis  fiiis  fcpa- 
ratim  <]uif(juccx  conii'gibus  intcr  omncs  libcros  fuostcrtandum  haberct. 
Qnanquain  ncc  dcfunt  i]ui  alia  mcntc  ita  tcftari  malint ,    vt  nimirum  te- 
ftamcntum  firmius  fiat,  nequc  ab  eo  cjiii  fupcrcrit  cx  coniugibos  rcuocari 
poflit,tanc|nam  factum  intuitu  &  contcmplationc  inftitutionis  facftar  ab  alio 
coniugc(]uipr;rdcccfiir,  qoiquc  tcftamcntum  fuum  mutarc  nmpliiis  non 
potcft,   ta  ficjuidcm  omnium  aduum  corre/pccf^iuoruni  &  corrclatiuo- 
rum  natura  &  condicio  cft,vt  fiuc  confirmato  fiue  dcftructo  vno,  conlirnja- 
ri  quoquc&deftnii  ncccflc  fit  altcrum.  Sicenim  ifti  ratiocinantur,  \t  cjuia 
mortc  coniugis  prardofundi  omnimodo  confirmatum  eft  cius  tcftamcji- 
tum,ita  vt  rcuocari  annjliiis  non  poflit,  paritcr  dici  oporteat  codcin  inftanti 
confirmatum  ctiam  cflc  tcftamcntum  fuperftitis,  qiiod  alioquifinemani- 
fefta  praedcfundi  iniuria  rcuocari  amplius  nonpoflit.  Qi»^raincnriti6 
fi  bon.im  habct  confccutioncm  ,  vcrcor  nc  confcqticntis  falfiratcm  probet 
potius  quam  veritatcm.   Nam  li  hoc  tcftamenti  genus  pro  co  habcas  ouod 
ab  altcro  tatum  cx  coiugibus  reuocari  non  poflir,  qu<Ddqi  pcr  mort^  cius  qui 
prior  dcccdit  omnino  cofirmari  ncccfle  fit  ctia  quod  ad  bona  fupcrllitis,  fa- 
tcdum  neccfl^ario  crit  hoc  ipfo  futuru  vt  fLperftiti  coiugi  non  fupcrfit  hbcra 
tcftandi  f.icultas ,  quam  prinpcrc  fibi  potuerit  illc  tcftando  cum  coniuqe 
"pr:rdchindlo.Atqui  ccrtiim  cft  nulla  ptniruspacftionc,  nuUcjquc  rcmcao 
poflcficri  vt'fibiquifquam  prarripiattcftandi  facultatem,aut  cius  tacultatis 
libcrtatcm  conftringat,quoniam  id  contra  Icgcs  torct,adc6que  contra  bo- 
nos  mnT{:*>J.panitm  (jn§d  dotali  x^.C.de pAn.l.jitpulatio  hocmodo  concepra  6i.de 
verb.abligatl.  ex  eo  ^.C.de  imttil.fitVHl.l.CHm  dnohtis  52.  §.tdem  refpondir  D.pro 
focio.^on  igitur  vcrum  cfl^c  pottft^vtprarmoricnrc  vno  cx  coniugibus,  qui 
fiinul  teftati  fuerintitcftamenrum  vtriufqucita  confirmctur  folius  prjpnior- 
tui  faJlo,vti  nc  qui  fiipcrcft  rcuocare  fuum  pofllt.Et  harc  fanc  reccptior  Do- 
ftorum  fcntcntia  &  traditio  cft ,  fupcrftitcm  conirgem  ius  habcrc  reuocan- 
<Ii  qgandocunque  fiii  tcftamcnti.  Nequc  de  hoc  dubitat  Pctru«  Pcckiusin 
jfuo  illo  traft.De  tcftamcntis  coniugii  lib.i.cap.  iS.Non  ningis  (jium  vr  pof^ 
fintambo  coniugcs  fimul&  in  cadem  charta  teftari.ln  quo  ctiamomncs 
conucniunt  poft  Baluu  tn  l.cUm  antiquitas  C.de  teflam.ex  l.eo  ^uod  ^.Cji cert». 
peUt.Qupd  vtrumquc  affii  mat  &  dcfcndit  Rodcr.Suarcz  in  repet.  l.  <fMO):iam 
tn pnoribus  C'^e  imffic.tejiam.m  dcclarationc  Icgis  Rcgni  Limtt.^^.wcip  QMitt' 
to  fHperiort  limtAtioni  num.  12.  verf.  E^onon  duhitani  cxOl(li2(\.  confiy^ 
Itcm(3uc/;M^9.i4.vbi  addit,ad  cuitandum  hoc  pcriculum  rcuocationis  quain 
Aipcrltcs  coniunx  facerc  potcft  optinium  cflc  rcmcdium,&  vt  ipfc  loquitur 
optimam  cautclam,tiu6cl  vir  folus  tcftctur^  itatamenvt  difponatdc  uoni* 
^uoquc  vxoris  quae  huiufiao^ii  difponcioui  cxpreftim  confentiar.  Quia  cunc> 
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in<jiiir,tcftanicntuin  viripratJcfuncli  confirmircturfolius  viri  niortc,qiuii. 
tum  cciini  aJ  Uoiu  vxons.Ncc  quic^uam  proJciict  vxo:i>qi:6d  poAcj  mu- 
tarcc  voIuncatc!u,cum  fcmcl  conlcnliirct  marito  vt  dc  bonis  quocjuc  vxoris 
noii  minus  quam  dz  fuis  ciifjioncrct  in  tcllamcnto,pcrindc  ac  li  dilpolitioni 
in  contraclu  tadjcconrcndHcttquali  intcr  harc  nihil  pcnitus  intcrlit,  ex  i.fcmf 
%,§,vendt'io-  ij  0.<jHib.m9d.pion.vel  hyp  th.ftlHst  i.cinnMienM  \o.vbi  B^rt.Bidi, 
^  SMl$c.C.dc  le^At.  Quatiu|uam  func  ctiani  qui  aliatr.  cautclam  proFcrant  ad 
impcdicndum  iic  tcfliincnti  rciiocatio  pcr  fupcrilitcm  coniui^cm  ficri  poC 
fit,  ncmp?  vt  vtcrquc  coniuguin  inducattir  ad  don.inda  quxdam  boiu  Itbc- 
rts  communib js  iii  cum  cafum  q.io  contingat  tcilaincntum  rcuocari »  iptis 
tamcnlibcris  l}ipul,intibus,vc!  notario,3lia\  c  pctfona  publica  procis.  Nam 
cum  ita  fiac  vc  rctincat  (ibt  quirquc  cx  tcRatoribus  bon  i  cartcra  dc  quibns  tc- 
ftari  pollic,apparct  nihil  obftarc  quominus  fublirtat  donatio.  QLiOinodo  ra- 
tiocin3Cur  Pcckjus  dtB.cap.\'6.r,u.i.po,'}  liald.n  l.f  nctrnus  C.de  i  JtAm.Al\>c,in 
tuhr.Q.de donjuDcc.c9nf.i<)i.^  loan.Dilcci.i/i  WAH.DeArt  teJl4mdttit,\o,dc 
w«r.»f.r//7ww».c4:i;f/.2.n«M.5.  Atquchocpollci  ius  rcmcdium  finc  potcntius&: 
eBiCacius  cll:  qvan^.  fupcrius.  impedit  cnim  nc  tclUmcntum  rcuocari  pontt 
non  inodo  a  f.ipcrftitcconiugclcJ  nccapra:moriciitc,qu:n  hoc  ipfoconfir- 
nicuir  donacio  ccrtorum  bonorum  taCtainhunc  cafumqui  pcr  tcrtatncnti 
rcuocationcm  cucnit,  liucpriorfiuc  poftcrior  dcccJat  i$  qui  rcuocat  tcfta- 
mcntum.Iprim  tamcn  rcuocaiioncm  nw  tatii  impcdic  prxtifc  nc  lijt,quain 
caufjtiuc  vc  noftri  loquuiitur,nc  pccnam  rcuocationts  incurrat,qui  haud  du- 
bie  ipfain  incurrcrct,lt  iion  hoc  ipccu  prohibcrctur,nc  rcuocarct.Lt  hac  par- 
tc  minus  plcnum  cil  hoc  rcmcdium,quain  iliud.   Crtcrum  ncmo  dubitat« 
quin  pr.Tdclu«:b  coniugis  tcllamcntum  valcat,fi  fi;pcrftcs  con'unx  non  rc- 
uocaucrit  fuum,qui  cafus  fanc  minorcm  dubicAtioncm  habcc  ScJ  ctlt  rcuo- 
caucriijfiuc  viuo  alio  coniugc,fiuc  iain  dcfun:to,plcriquc  putant  idcm  cflc, 
quali  nunquam  lit  prxfamcnda  nuitatio  voluntjtis ,  nc  quiJcm  in  co  qui 
niutarc  dcbuit,Tiill  probctur.Mihi  vcrb  alia  eft  fcmpcrquc  hiit  fcnccntia.Hu- 
iufhiodi  fcilicct  tcftamcntanullomod  3,nu!loquc  tcmporc  valcrc,  iJcft  non 
Hiodo  li  aJccrucrum  tcftamcntum  rcuocatum  Itcprcfcrtiiu  inorcuo  iamaltc- 
ro  coniugc  qui  fuum  mutare  ampliiis  non  poflit,fcd  ncc  ft  vccrque  in  cadcm 
voluncatc  dccclfcrit.Rcuocato  liquidcm  altcrutrius  tcftam?nto  (quod  vtiq; 
ncgiri  no  potcft  quin  fit  omnino  rcuocabiltcx  naturi  vlcimo;  cuiullibet  v6.- 
Juntacis  l.fnfuis  tn prtnctpta  ii.de  le^At.i.l..^  de  adtm.  iegAt.l.CHm  htcfAtus  ji. 
pgenttcnttAm  'D.de  d0na1.1nt.v  r.     t/jcor  J.iltcrum  quoque  tcftamcntum  idco 
rcuocati  ncccllc  cft  quoJ  Jubitari  non  pofiit,  quin  duo  illa  tcftanicnca  linc 
coricfpcdtua  &  vnumquodquc  ipforuin  faclum  contcmplationc  altcriiis. 
M.iximc  vcro  in  ca  fpccie  quam  traLtamus,cuni  vtcrquc  conjugum  ita  tcft.i- 
tus  cft.vt  fi  folus  tclt.imcntu  i)  fibi  ordinallct,  longc  alitcr  hau  Jjubic  fucrit 
'  tcftaturus:quod  cucnit  quocics  Iibcri  communcs  ita  hcrcJcs  infticuuntur,  vt 
alij  habeant  vniucrla  bona  patcrna,cx  matcrnisvcro  nihil: Alij  contra,totiim 
matcrnumpatrimonium,nihil  autcmpcnic;is  cxp.iccrno.  Quis  cnim  crcd.^t 
ita  fuiflc  tcftaturuni  parcntctn  qui  linc  coningc  tcftatus  fui(Tcc?An  non  faci- 
Ic  ficri  potcft  vt  patcr  qui  limul  cum  vxorc  fua  dc  tcftacus  cft,prudc$  &  fcics 
nihil  rcliqucrit  ci  cx  libcris ,  qacm  camcn  magis  diligcbac  ?  Vi  Jcns  facis  ci 
confultum  cflepcr  inftitutioncma  matrc  faclam,cuius  bonalongc  inaioris 
ilut fftimatioais  quatn  patcriu.  £.t  contra  fimiUterjVC  matcr  uilul  cx  bonis 
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/tus  dcdcrit  vnilibcroruiii,cui  mcliorcm  partcm  datura  fucrat,fi  non  ipatrc 
Jcngcopulcntiorciullitutum  cumvidifTct/  Nam  &  poncndum  cft  Irbcros 
o  mncs  ab  vtrocjuc  parcntc  inftitutos  kiiffc ,  fcd  tamcn  iic  faetam  bonorum 
ciuiirioncm,vt  patci  na  omnia  ad  vnum  cx  libcris.matcrna  vcro  ad  alium  vni- 
ucrfa  pcrucncrint. Alioqui  rationc  alia  vtrumquc  tcftamcntum  cflct  nuilumr 
ncmpc  propter  vnius  cx  libcris  prartcritionc.  Ncc  minus  matcrnum ,  ijuam 
patcrnum,poftc]Lam  placuitluJiauo  tnl^okelUi^yt  citmdeappeU.  co^ofc.f, 
AUnd ^MOijue  ca[itulkmy\t  non  magis  matri  quaro  patri  liccat  in  fuo  tcftamc- 
to  filium  prartcrirc,  adcotji  ncc  cxhcrcdarc  nifi  infcrta pratcritionis  vcl  cx- 
hcrcdationis  caufa.Nos  autcm  dc  iis  carcnru  trftameiis  tradamus,quir  fuas 
onincs  &  intrinfccas&  cxirinfccas  habcant  fol!cnnitatcs,ac  dc  ouorum  vali- 
ditate  n6  alia  dc  caufa  di;bitari  poftit,quam  quod  fimul  &corrc^cdiuc  fac^a 
fintjita  vt  alrci  u  ab  altcro  pcniic.  c  vidcatur.Quo  cafu  ficri  ccrtc  ncc|uit,vt  al- 
tcro  mutato  non  cci;featur  hocipfo  mutatum  altcrum,  ctiamfi  mutatio- 
nis  probatio  nulla  piofciatur.  Idemnamquc  contingit  in  omnibus  adi- 
bus  corrcfpcdiuis  quorum  pofiio  vcl  dcftrudo  vno  altcrum  quoquc  po- 
ni  vcl  dcftrui  ncccHc  cliJ.CHm  te  6:/^.  de paH.  tnt.  empt.c^  vendtt.i.  i  C.  dt  cm- 
preff./itr.u,  Atcjuc  hoc  dcmiim  cafu  locuni  habcrc  vidctur  quod  Alcxandcr 
fcripfit  ad  lcitm  donationu  l^.C.de  tranfa^l.m  vnaciuaquc  harum  difpofitionij 
£ibinulligi  fcmpcr  vulgarem  illam  cIaufuIam,Jtriw/  fic ftanttkHSyOux  &  alirs 
plcrifcjuc  cafibus  fubintclligi  folct  /.^uodSeruikj  S.D.decondtif^ot  cauf.l.ckm 
^uu  S^'*» prtncipJ.fi cum  Corneitks  S2  D.dofolHi.Ltf1  noji  ignoro  eam  Alcxa- 
dri  fcntcntiam  ab  Alciato  rcprchcnfam  ad  /.  itcen^.  C.  de paEi.  ts)  ^d  d.i.cum 
dortattonu  34.  C.de  tranfa^i.Quad  difhciliiis  clanfula  iJIa  fubintclligi  poflit  in 
tcftamcniis,quam  in  contradibus,pi^fcriim  ad  fubucrtcdum  tcftamcntum, 
fcd  malc.  Nihil  enim  hac  partc  poflunt  tcftamcma  diftarca  contradtibu» 
«juotics  tra^Satur  dc  adibus  corrcfpcctiuis. 


ERROR  QVINTVS. 

De  ttftamento  coniu^um  perfuperfittem pefiJterius  mortem  retttCMfo. 

Vamquam  autem  altcrotrum  tcftamentorum  rcuocatum  cflc  /uf- 
ficir,vt  altcrius  quoquc  ratio  haberi  nulla  poffit ,  tum  maximc  ta- 
^^;-^^  mcn  id  obiinet ,  cnm  rcuocatio  fada  cft  a  fiipcrftitc  poft  mortcnr 
prJdclunfti.  Ncc  cnim  rcs  co  cafu  intcgra  cft  ,  cnm  is  qui  pr.xmcrtuus  cft, 
non  pcrindc  tcftamcntum  fuum  mutarc  poffit,quomodo  polfct  fanc  fi  adhuc 
viuerct  .Ncc  imputari  poteft  ci  qui  dcccffit  antc  rcuocationcm  faAi  ab  alio 
coniugc  tcftamcnt i,cur  non  prior  ipfc  tcftamentum  fuum  mutaucrit ,  quo J 
imputari  planc  poflet  ci  y  qui  rcuocationi  fupciftcs  nihilominus  fuum  non 
inutaflet.Nimirum  fi  rcuocationcm  ab  alio  fadam  fciuillct-.Aliocjui  non  dc- 
bcrct  ci  noccrc  vcritas  fadi  ahcni,quod  ipfc  probabilitcr  ignoraflcr.  Scd  ta- 
mentum  quoquc  cumrcuocatio  fadta  cft  ao  altcro  coniugum,viuo  adhuc 
€oniugcCuefi:icntcfuic  ignorantc  rcuocationcm ,  idcm  iuris  cflc  arbitrorj 
v-t  alterius  quoquc  coniugis  ttftamcntum  vidcri  dcbcat  rcuocatum ,  tamet/I 
nulla  voluntatis  mutatio  cxprcfla  proponatur.  Qiiafi  crcdcndus  fir  is  qui  te- 
fiamcntum  ftjum  non  mutauit  fic  fcciftc,non tam  vt  in  cadcm  voluntatc  dc- 
ccdc^y^uam  ^uodfcircrKiUtialcem  acdcrot  ceftanicncum  fuum  pro  md^ 
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utuhabcndamcirchocjprojCjuoJahcrummutatum  fuit.  Habct  cnim  rc* 
lin:c  naturalcm  nncllcctum  ,  vt  cjui  non  crat  itatcft.iturusfi  vcl  contcflaio- 
rem  nullum  hab  iil]'ct,vcldiucrfuu  contcflatoris  fui  voluntatcm  pr^ uidiflcti 
n;;nq  Jam  ciciii  dLbca;  111  ca  volunt.itc  ^Tcrihuilc  1:  ali.:s  tcllator  jn  lua  noa 
pciltitcitt.Nctjuc  stpuio  fjcilc  rcpcriLtur,«]ui  cum  Alciatohoc  ncgctcjuod 
no$  cum  Alcxajidro  uctcndimus.  At  nc  Alc\..n.!cr  tjuidcm  ipfc  Tatcrctur 
vnquam  id  cjuod  pro  vcro  fuj  ra  poruiiiijus ,  :a!ia  tLrian.cntanuIIius  clfc  mo- 
mcnti  ab  iniuo,  ctiamfi  vtcrt],  cx.  cont-.fi.intibiiS  iu  cadc  dcctlfcrit  volutitc. 
'l  otacnim  AlcKandri  ratio  jn  co  pul*ta  cft ,  quod  piJtat,^»:  bcnc  fubintclli- 
^cndam  in  huiufmodi  rcftamcutis  cLufuIa.n  rehrv ficftjuittlfiUtC^Mxc^^cctmxk 
{uum  habcrc  intipit ,  lUtimacijuc  cx  altcrutra  parrc  Aatus  rci  mutatuscft 
pcr  fubrccutam  rcjocationcni  tclbmcnri.  Proindc  11  ponas  ncutratxpartc 
immytitum  c^uicouam  tuillc,  hteiucm  habtbis  Alcxandrum  ,  nilnlcau/ic 
clfc  cur  non  vtriukjuccoiMiigis  voluntas  taiujuam  juil.i      Icgitima  lit  fcr- 
vianda.   Mc  vcro  ni  coniratiun)  furtidinia  illj  iuris  ratio  nioccr,  quod  te- 
ftamcntofum  omiHum  naturailla  &  condicio  (it,(.juini:n6  vltimarum  om- 
mum  volvintatum,  vt  fupremam  cuiufouc  homints  voluntatcm  Jicccflcfit 
omnimodo&:  irrcuocabjiitcr  confirm.#i  aut  co  inflanti  cjuo  is  moritur 
cuius  volutttas  c[l,aut  nuncjuam  :   Ncc  m  fulpcnfc^  jnancrcpofl  mortcin 
vltima  voluntas  potcft ,  prAfcrim  vcro  tcflamcntum  ,  fcilicci  cjuantuin  ad 
coniitmaricncm,  !k  ad  iioc  vt  ca  voluntas  cxitum  habcrc  quandocjuc  pofiit 
&  dcbcat.   Nam  quodad  cticdum  voluntaiij,  nihil  vctat  ctiajnpofl  mor- 
t?m  mduci  furpcnfioncm  cx  adicftionc  dici  vcl  conuiclonis,(iuc  tacii.i:  liuc 
cxprc(f.t.    Atiiuc  huius  j^ropofitionii  qua  mouciniir,(3c  dc  qua  ncmo  dubi- 
tat,  ratio  illa  clt,  cjuod  ficuri  tjuandm  ijuis  vaut  volunratcm  tuutarc  potcft, 
idct)<^uccot;hrmari  nccjujt  vlrima  cius  voluntas  cju.c  an  \ltima  lutura  fit 
ncfciatur:  Itacx  quo  inlianti  dcccflit ,  ccrtum  clTc  jncipiat  non  poflc  illum 
amplius  ryutarc  voIuntatcm,vt  proinde  ncc  quiccjuam  impcdiar,tjuojninij$ 
co  ipfo  inftanti  conlirmctur  vkima  volunias  xjujrcujuquc  tandcm  ca  lic,ll 
modo  talisjcju.v  pofht  alicjuando  &  dcbcat  conrii  inari.    Efl  cjii n\  Icgis  po- 
tcftashoc  calli  ncccfT.^itia  vt  confirnicntui  uon  folum  tcitaiiicnta  &  aJiar 
qujcUbct  vltima:  voluntatcs,fed  ipfx  ctiam  hcrcdjtatcs  ncc  mjnuslcgitiinic 
quiim  tcftamcntaria:  Uepe  ovuemre  ip.de  verh.f^mfic.   Jndc  cft  quod  tclla- 
mcnta  captiuorum  apud  nollcs  dcfunctorum  tacta  in  ciuiratc  antc  captiui- 
tatcm,quia  confirmari  non  potcrant  pcr  Irgcn»  duodcctm  tabularum,qua: 
dc  folis  cimbi  s  Romanis  locuta  fucrat,  ncccirc  fuit  confirmari  pcr  lcgcm 
Corncliam,induaa  fictionc  vt  qui  apud  hoftcs  dcccffilfcnt  in  ciuitatc  dccef- 
ftlfc  vidcrcnitir,jt  non  c\  dic  captiuitatis,fcd  cx  ijiilanri  moi-tis  cjuo  dctnuin 
tcmporc  ccitum  ciTc  incipit  ncc  rcdji  c  ab  hoftibus  captiuum  poflcncc  pro- 
indc  volunratcm  mutarc  l.lex  Qor/ieltJt  iS.D.de  vulg.^.^ pHptllfkiffl.Uege  Or- 
tielU  n.D^ut  ie..Mm.facer.poJf./.  flttts  farmUas  i8.  D.  ad  leg.  Fulcid.  Dcniquc 
ncmo  pofllt  diccrc  cjuo  inlhnti  confirnjabilis  fit,vc  ita  dicam,vltima  defun- 
cti  Iiominis  voluj-it3s,ri  non  in  ipfo  mortis  inftanti  conlirmctur,cjui3  ccrtum 
cft&collatam  camfuiflcpoftmortcm,  &exindc  rcuocari  amplius  nunqu  J 
polTc.   Ati|ui,  vt ad  difpuutioncm  noftram  rcdcamus,cij«n  vtcrquc  coniu 
gumincadcm  charta  tcftatu*s  cfl  aliisacvjuc  aliis  cx  cotninunibus  libcris 
fcparatimfcripti<,  iamdiximus&  poflc  illuin  qui  fupcrrtcs  cft,niutarc 
voluiuatcm  fcuoc;.to  tcflamcnto,A:  cx  ciufmodi  mutationc  ac  rcuocationc 

iicri 
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A^r!  vtpr2<lcfuncli  coniugistcftamentum  qaod  ip/e  mutare  iinplitis  non 
"  poccft  pcrindc  tamcn  nnitatum  ac  rcuocatum  incc]Jigatur,ac  fi  rcuocatum  ^ 
ilio  tcitatore  fuiflet,proptcr  a(fluum,vt  Ioquuntur,corrc/pcdiuitatcm.  Ergo 
ficri  ncquit  vt  prainioitui  foJius  mortc  coniifmctur  ipllus  teftamcntunii 
iiec alio  viJo  tempore ante  fecutam  (uperfticis  quoque  mortem :  Cum  co 
deoiiiniinftattciccrcunicilcineipiac «  oeiicruai  ceiUinencuBi  mucari  tai« 

£U«^s  po^.Nec  quod  cx  &^oica  cueneric  vc  co&iunx  vterque  in  eadem  vo«* 
IHiacedeccfleritifacere  potcd,  vt  eo  macis  confirmatum  v:dcri  dcbcat  te* 
Jbfflcnconi  prardcfunifti  cx  quo  inflanti  dcccircrit.  Non  eoim  ex iubicot* 
to  eucntu  arftinMndum  cft  ius  tcflamenti,  fcd  cx  co  ftatu  qui  rcperitur  mor- 
tis  tcmporc,  vt  ii  luin  (it  adhuc  rcuocabiic  quacumquc  dc  caufa,  non  magis 
conhrmaripcrlcgcmpoflltquam  litctlator  adiiuc  viucret.  Id  cnimfacjt 
etiam  illaiuris  antiqut  reguia,  qu£  vuit  ceftamcntoruui  iura  ipiaper  fe  fir' 
naa  eife  non  ex  Rlieuo  jurbicctp  peiid^fe  opofter^  iJBa  mSitutu  ix^DM 
pifiit.  ^fqfiJsAt  wta^  t^illad  iBrpideii^m  eft  ^  teibtor  dcceiTeric  iion 
rciiocai0lftauM|i|D,^uim  vtrum  poft  cius  quo^.morccm  reuocarite- 
lUmcnCum  afit^|jp;»flit:.quQd iaoc  euiio cafu potc ft  contins|ere  (i  iuris  ra- 
~  tionein  in%^!iH«|Contingcrcttamcn  in  propo/ita  fpccic  fi  tclraraenta  duoril 
coniugum,eo  qucm  di.ximus  modo  facta  dckndcrcntur.  Alius  vcro  trada- 
tus  clt,flpona$  ambos  conuigcs  fl/nnl  quiJcm     in  cadcm  charta  tcllatos, 
fcd  Jta  vt  altcr  altcrum  Iicrcdcm  inftitucrit,  qui  calus  cll:  qiiciu  Alciatus  tra- 
4^at  in  iMU^  ^9*^  ^  P^'     quP:Ca(u  vix  vllam  dubitationem  res  Iiabe|t 
quin  pri^defiAa^.f  Qniugis  teil^ffiMlpp  ii|^&uo£eni  fuperftitis  omnimodo 
«onfirtiMMiflMtil  t(p|!&mfn^om^S|Hitfft^  fofirmctur »  fiida  (U* 

licetquaficadaoi  inititutione  per  mortem  hercdis  abeo^fi^etfiesre- 
peritur,iiifl^ufLQuamquam  cnirn  mutuainftitutio  hiit,  attamennon  tam 
/pc  mutuilucrifoda  intclligi  dcbct,qu).m  ratione  mutux  adfc<5ionis,contra 
quam  niliilfitpraEmortuo  akcro  cx  coniugibus,  cum  vtcrqucpra^uidcrc  ab 
initio  potnerit&  dcbucric,  neccifario  tlc  cucnturum  vtaltcrutcrpra:morc- 
rctunVndeeilquMneniodixeric  captacorhis  cUc  iiuiufmodi  voJuntatcs/. 

cjpfMvTMt /l^^Df^^idjn/imfxtfim^  Imperatoris  Valcmi- 

liitffl  conttt^i^n^Npce  T|i<^^ 


—  I  ■  ■ 


-   ERKOa  SEXTVS. 

Si  vtMt  tH  coniugtbM  fimul  ttfiata  matdamt  wttmtatm  dtm  Mm 

vk^fiiiffi&rmtti, 

L  L  E  tanium  cafus  dubitationcm  habcrc  potcft,  Si  aJtcrutcr 
coniugum  dcteftatorum  niutauerit  voIuntatem,&  aIittmKfr> 
rcdcm  inftitucrit  viuo  coiiiu^9&  tanien  ignorante»  Si  cniffl 


poncrei  mottcom  a  fiipcrriite  leftamcntum  poft  morcefli 
 prafdcfiin^ti  coniugis ,  nihiJ  vtiqiicpo0etei  iroputari  qui  es 

Hcccffjtatc  id  fcciflct ,  ac  ob  id  njlum  quod  cura  quem  /pcraucrat  heredeoi 
]iabcrcnonpotuifllt.4rf./.i'//.Z).^^^^(rrr<:^.»>7;^</.  Rurfus  fi  poncrcsmutatum 
ab  vno  ex  coniugibus  tclbmcntutn  viuo  quidem  fcd  fcicntc  altero  coniuge» 
nuIJa  dici  poilct  f.)Cta  iniuria  coniugi,in  cuiuspoteftatciuit,in  pocnam  &  ad 
c;£CU'p^am  mutat«  ab  akcro  voiuncaus^Iuaui  quoquc  uiuiai^e  voluacatcim 
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&  alium  Hbi  hcrcdcm  fcribcrcrqiiod  hi  fcccrit  dc  fc  potius  conquch  dcbet» 
quod  cum  aJiad  tcftamcntum  condcrc  polfctjac  dcbcrct»  roalucrit  tamcn  in  > 
priorc  dcccdcrc  voluntarcrEx  cniiis  pcrfcucrantia  vrgcns  volurtatis  comc- 
<^ura  rumitur,qu6d  coniugcm  inltituiilct  antca  non  tam  intuitu  &  coiucm- 
pl.itionc  miitux  inftitutionis  ab  altcro  coniugc  viciflim  taclar,quam  abun- 
dantia  adfc^^tionis ,  dcqua  ncc  im.iiinuta  coniugisalicriusudfcctio  imrai- 
nuci  c  quicquam  potucric.Scd  ciim  &  fupcrflitc  &  ignoiitc  altcro  coniugCi 
alccr  tclbincntum  fuum  rcuocauit  i  hic  vcro  cafus  cft  dc  quo  dubitari  pro- 
b:ibtlitcrpotcrt.Si  cnim  cum  Alcxanvlro  fcntias  m  vtriufquc  coniu^is  tcfta- 
nicnto  fuointclligcndam  clfc  claufulam  Rtbm  ficflMntihm  ,  confcqticns  cril 
vt  rcuocJto  pcr  lolaiu  paMiiteiuiam  altcrutru  tcilamcnto»  altcrum  quo- 
quc  pro  rcuocato  Iiabcri  oportcat ,  ctiain  taccntc  ipfo  tcftatorc,  cui  fcthcct 
non  potTis  imput.irc  curtcllamcntkim  fuuin  non  aquc  mutaucrit,  liquidcra 
quam  habuit  mutandi  cius  caufam  ignorauit.  nr^.LtmclMbdtHr  i^.D.de  ttfls, 
fntUtA.ficHtccrti  9.^  fetfX.eod.l.Ttiim  25.^^.1.  Z>.  de  Ither.fj  ^ojlhHm.Si  fi  cura 
Alciatodicas  nocOctam  facilc  intcflamcnto  fubintclliecndain  hancclau- 
fulam,fcd  potiiis  capicndam  prarlumptioncm,quod  cx  adtciflionc  proccire« 
rit  in^itutio  ,  quam  vtdc  condicioncinnitutionis  ab  alio  faiftar  implcn- 
da  fiicrit  cogitatum,confcquciJs  fitt,vt  non  co  minus  tcftamcrttum  cius  qui 
non  rcuocauit  fubfiflcrc  dcbcat>qu6d  altcrum  lit  rcuocatum.  Ego  vero  in 
hacfpcciccum  Akiato  fcntio,qui  in/upcriorccum  Alcxandro  fcnticbam. 
Ratio  namquc  difliinilitudinis  euidcns  illa  cft ,  quoJ  in  co  cafu  qucm  prio- 
rcmtradaujmusdctdUmcntoaconiugibusnmuIhictoinquo  vnus  cx  li- 
bcris  communibus a  patrc  folus  inftitutus  (it  in  bonis  paicrnis  omnibus ,  a- 
lius  vcro  inbonis  matcrnis  foIus,apcrtl(fimum  cft,vt  iam  diximus  ncutrum 
ex  parcnribus  ita  fui(Tc  tcftaturum  11  folus  intcr  fuos  oinncs  libcros  dc  bonis 
omnibusdifpofuiifct.Ncccnim  quifquani  adco  fupinuscil  qui  ncfciat,  aat 
faltcm  qui  fcirc  non  dcbcatjparcntibus  libcrum  non  cfTc  ita  difponcndi  ar- 
bitriumjfcd  vnicuiquc  cx  Iibcri«  partcm  patriinonij  dandam  cire,  li  non  r- 
qualcin,cam  tamcn  quz  ad  Icgitiinam  fit  fatis ,  ni(i  iuftaaliqua  caufa  l\t  filij 
vcl  cxhcrcdandi  vcl  pr«tcrcundi,fi  tcftatoris  pcrfona  talis  lit  cuius  pr«rtcri - 
tio  habcri  dcbcai  pro  cxhcrciiationc.  Alioqui  tuturum  vt  tcftaracntum  vcl 
iniuftum  fit  &  nullius  momcnti,vcI  pcr  inolliciofi  qiicrclam  rcfcindcndum. 
hparentthm  S.C.de  inoffteflaM.Qun  vcro  crciicn  Jus  cft  ita  tcftari  voluide  vt 
fubijccrct  fc  pcriculo  miufti  vcl  irriti  futuri  tcftamcnii?4rj./.3.  D.deteftmmt 
mtIttJ.^,C.de ino^.te/iam.  Ciim  igitur  ccrtum  fit  coniu^cm  qui  cum  coniugc 
tcftatus  cft  inltitutis  ab  vtroquc  parcntc  fcparatita  fmgulis  libcris  non  iu 
fuilVc  tcftaturum  fi  Colus  ccftatus  fuilTctyncccifario  hitcndum  cft  irritum  fieri 
dcbcrc  vniustcftamcnU!m,quoticsincam  caufam  deducitur  vt  folus*  is  tc- 
flatus  fuilTe  videatur,quod comingit  altcrius  tcftamcnto  fiuc rcuocato  ,  fiue 
qua  alia  rationc  in  irritum  dcdudo.  £t  vt  dicam  apcrtiiis,  vidctur  hoc  cafil 
non  nili  vnicum  cfic:cftamcntum,quamuis  duarum  pcrfonarum ,  duarum-» 
cjiic  hcrcditatum,Scilicct  ob  inftitutos  fcparatim  ia  fineulorum  parcntum 
bonis  (ingulos  Iibcros,qui  omncs  in  vtriufquc  parentis  ncrcditatc ,  (1  plura 
^cparatim  factafuincnttcftauicma,inftituidcbuin*cnt,qucmadmodum  iblc- 
musdiccrc  dc  primis  &  fccundis  tabulis  cum  patcr  hlio  impubcri  teilo* 
mcntum  fccit  ipatri^  ^  filtj  loule  vulg.f^  fHptU.fiihjfu,  Non  fccus  acfi  maci- 
cus  dcbonisquoque  vxofisfus  tciUcus.cU'cc  ca  confcnticntc  >  aut  vxor  de 
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bonis  mariti  confcnticntis,Hac  tantuni  dificrcntiat  quod  voiuntatcm  muta« 
rc  uon  poirct  illc  cxconiugibus  qui  tcflanti  cuniugi  /uum  confcnfum  aC* 
commoda(fet:Mutarc  autcm  potcll  is  qui  dc  bonit  fuis  tel\jtus  cd  ,  tamctn 
cum  coniugc,c|uia  non  idco  alicnam  fcU  fuam  mutat  voluntatcm ,  quamuif 
alicmr  corrcfpcctiuam.    At  in  poftcriorc  cafu  quem  tra(5lauimu$ ,  nihil  cft 
<|uod  nos  cogac  diccrc  Tcftatorcm  qui a  coniugc hercs  fcriptus ,  comugcm 
viciffim  fcripht  hcrcdcm  alitcr  fuific  tcftaturum,fi  non  ad  ita  tcftandum  fpc 
prxmij  inuiwtus  fuiflet,cum  potucritratio  folaadfct^tionis  ul  faccrc,ctiam(i 
cx  altera  parte  vcl  nulla,vcl  nontanta  adicdio  fuiffct.  Mirum  igitur  non  cft 
cJaufuIam  illam  ReOiu Jicjl^^utbiu  poftcriore  hoc  caCu  non  fubintclligi,  quar 
priorc  fubintclligcnda  prorfus  clfct ,  Ne  alioqui  decipiatur  is,  qui  fic  tcftari 
jicc  voIuit,ucc  potuit ,  ncc  dcbuit,  iiift  quia  flc  quoquc  rcftari  coniugcm  vi^ 
dcbat.Et  ob  hoc  ipfum  nimirumdicimus.non  valcrc  huiufmodi  tcftamen- 
ta,in  quibus  cam  claufulam  rebn*  Jicjinnubm  liuc  exprimi,fiuctacitam  fub- 
intelligi  oportcrct,quoniaii)  ita  ficri  neccflc  cflet  vt  cx  alicno  arbitrio  pcn- 
dcrcnt,fiue  viuo.duc  mortuo  tcftatorc ,  atquc  ita  corum  confirmatio  impc- 
dirctur  nc  per  legcm  ficri  poffet  tcftatorc  ipfo  moricntc ,  qui  tamen  viuus 
fuam  voluntatcm  numquaui  rcuocaflct:quod  a  regula  &  ratione  iuris  peni- 
tus  abhorrcrc  iam  probauimus.Iilud  plrn i  nouum  non  cft  vt plurium  mor- 
tcm  cxpc(5lari  aliquando  ncccfle  fit  ,  lcd  hoc  ita  fi  dc  alicuius  conuicionis 
quarpluribusadfcripta  fucritimplcmcnto  agatuf,vt  in  fpccic  /.penu/i.  C.  dt 
impub,(i)  nUisfubntt.  non  itcm  fi  de  conllrmationc  tcftamcnti ,  quod  vtiquc 
nonalterius  quiim  fui  twftatoiis  morte  inJigct,vt  contirmctur.  Et  vcrb  qui 
huiufmodi  tcftamcnta  valcrc  putant ,  qoa;  nos  nullius  momcnti  cflc  dici- 
inusjnonfacilcpofWnt  diccrc  quid  iuris  ftatui  dcbcat  indiuidcndis  pridc- 
funcli  bonis,fi  contingat  tcftamentum  a  fupcrftitc  rcuqcari ,  Adco  manife- 
ftc  vidcnt  fuppofita  validitatc  tcftamcnti,nihii  tamcn  poffc  coftitui  quod  n5 
cuidcntcr  vcl  a  tcftamcnto,vcI  ab  xquiiatc  abhorrcat.Vt  cx  ijs  conftat  cjua: 
fcripfimus  in  CodiccVihriino DefiN.i.eod.Hi.tst.detmpub.  (t/ ti/ttf fubjitt.^^os 
plura  hicnon  fcribemus. 


ERROR  SEPTIMVS. 

Si  nutrrlo  devxoris  bonis  tejiatiti  vxor  confenjertt  t  4ut  centra 

^d  /.  v/t.C*  de pa6l, 

VoD  proccito  ac  pencindubitabilihabcnt  intcrprct^s ,  Va- 
lcrc  coniiigum  ccftamentafi  non  folum  in  cadcm  charta,fed 
cti  im  vnico  contcxtu,&  vnica  bonorum  fuorum  diuifionc  tc- 
ftati  fint  inter  ciommunes  libcros  fcparatim  ab  vnoquoque 
parcntc  fingulos  in  fingulorum  bonis  inftitutos ,  ficuti  noua: 
""^^*™"  *  quxftionis  matcriam  iis  attulit, An  prardcfuntti  coiugis  mor- 
te  adcb  conhrmctiir  tcftamcntum  quod  pcrtmctad  ipfiusprgdcfuncti  bona» 
\t  pcr  rcuocationcm  a  (upcrflitc  tactam  nihilomagis  rcuocatu  intelligatur, 
Jta  poftcaquam  dcHniucrunt:Ex  fubfccuta  vnius  rcuocationc  non  impcdiri 
s^Itcrius  confirniationcm,  An)pli(^ris  d.Ilbcraricniji  caufim  iifJcm,p!  jbci^an 
cju .  rationc  Hcri  pollir,  vt  qui  cx  coniugibus  fupcrftcs  cft  tcftamcniuai  mu- 
  •       •  E  z 
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tare  prohibeatiir.Vt  riimirfi  iis  obuia  eant  incommoc!is,qu^ non  polTunt  ne- 
girc  cori/cqiu  cx  tim  abfur Ja  tamquc  improbabili  opinionc.  Imcr  cxtcra 
vcroconrili.i  &  t  cmcdiaqux  profcrum,primum  acprxcipuum  illud  ci\  «  vc 
vnus  C1C  coniucibus tcftctur  intcr  omncs  libcros  folus,  fcJ  iia  vt  non  Jc  fuis 
tantummoJo  bonisivcium  ciiam  dc  bonis  coniugis  ,  ciufmodi  tcftamento 
cxpTcflim  confcnticntis.Sic  cnim  flcri  poffc  putant  vttcftatoris  huius  mor- 
tc  confirmctur  omnimoJo  tcrtamcnium,ncc  minus  quoJ  aJ  bona  pcrtinct 
ahcriui  coniugis  qui  tcftatus  non  cl\ ,  fc J  icfhnti  conlcnfit ,  cj uam  quod 
bona  tcftatoristlta  vt  nihil  profuturum  fir  fupcrftiti  coniugi  li  poftmodum 
pocnitctia  duclus  mutct  voluntatc,fiuc  viuo  aJhuc,fiuc  iam  dctuncto  coiugc 
4jui  tcft.itus  fuit.Nifi  hadenus  nc  qua  cx  eiufmodi  confcnfu  frausfiat  lcgtti- 
m.Tlibcrorum,quam  ficut  cxprcffi  nicftanJo  ncuter  cx  parcntibus  (luctol- 
lcrc  fiuc  minucrc  potcft,ita  ncq>ie  altcri  tcftanti  confcntiendo.ex  ca  iuris  rc- 
gula  qux  vult  cu  qui  alicnarc  non  potcft,ncc  alicnanti  polTe  cofcntircitcmqs 
quod  vna  via  ficri  Jire<fl6  prohibitu  cft,non  cflc  pcrmirtcndum  vt  pcr  aliam 
vii  indirccto  fiat.Sic  cnim  noftros  ratiocinari  pafilm  vidcas  qui  quarftioncm 
hanc  traLlirur,prcfertim  vcro  Pctru  Pcckiura,Rodcricu  Suarez,&  alios  quos 
rctulimus  capitc  fupcriorcNos  autem  ficut  in  qu^ftione  ilh  Dc  tcftamcntis 
coniugu  inter  libcrosfcparatim  ab  vnoquoquc  inftitutosteftantium,acxte- 
ris  intcrprctibus  diiTcntnnus,  quitaliatcftamcta  valcrc  ncgamus,nequc  tam 
dc  illo  laborandumcflc  volumus ,  qua  cautionepoflitciufmodi  teftamcto- 
ru  rcuocatio  impcJiri,quam  quibus  auxiliis  poflit  coru  confirmatio  induci: 
Ita  &c  in  hac  controuerua  faccre  non  poflumus  quin  contra  eofdcm  inicr- 
prctcs  fcntiamus.H^c  cnim  noftra  fcntctia  cft,MuIici  c  qux  marito  dc  ipfius 
vxoris  patrimonio  bonifque  tcftinti  ctiam  vltro  ac  libcralitcr  confcnfcrit, 
non  ob  iJ  m.igis  prokiberi  quominus  voluntatc  mutarc  poffit  fiuc  viuojfnic 
pr.xmortuo  Uiarito,  quam  n  cum  ipfo  fimul  tcftata  proponerctur.Moucor, 
quod  ca  tcftanti  pcrmiflio  haud  dubic  nihil  ni  fi  Joiiatio  cft  ,  cum  fit  quacda 
conccfllo  gratis  &  libcralitcr  fafta  l./tcnt  8.  (f.  vemltttoms  D.  ^uth.  mod.  Dt^n. 
%-eli}ypoth.[olHtu  quo  potifllmiim  loco  intcrprctes  noflri  abutuntur  vt  nanc 
fuam  fcntciniam  tucantur.  Donari  autcm  viJeatur  quicquiJ  nulloiurc  co. 
gcntc  cor\ccAixMx  vuJg.l.donan  i^.D. dc  dotiat.L  donMn  '6\.de  rt^ul.titr.  Porro 
non  cft  qui  ncfciat  donationcm  intcr  coniugcs  fi  intcr  viuos  tacta  fit,quaiis 
hitc  ccnfenJa  eirct,moribuspopu!i  Romani  elfe  impr9batam,ob  casraiio- 
ncs  quas  lurcconfulti  congcrunt  i/;  l.i.i.nf  y*D.de  donat.int.vir.f^vxmr.lntcr 
quas  prima  &  pracipua  iila  cft,  Nc  coniugcs  fc  ob  mutuum  amorcm  fpoli- 
arcnt,Jonationibus  non  tcmpcrantes ,  fcJ  profufa  faulitatc  pairimonium 
fuum  exhauricntcs.  Quxratio  fi  quo  vnquam  (fafu  locum  babcrcpotcft, 
habct  fanc  tum  maximc ,  cum  moribunJus  maritus  fuprema  fua  orJinans 
lugcntcm  rogat  vxorcm  vt  cum  patiatur  dc  bonis  ipfius  vxoris  tcftari.Qui  J 
non  cnim  tunc  tcmporis  mulier  quam  amorc  non  minus  quam  luciu  con 
feda.n  ponimusjconccffura  fit  marito  vltiinas,  fonaflisctiam  cuni  lachry. 
mis,prcccs  funJcnti ,  pro  quo  vitam  quoquc  ipfam  libcntcr  cuin  patritno- 
•nio  protunderct ,  nc  conqucri  maritus  polfct  dcceptum  fc    honorc  bcnc 
'tranfadti  matrimonij,&:  fiJc  communium  libcrorum  vt  mciius  dcvxorc 
pr:rfamcrct,quomodo  loquitur  Papinianus  #«  l.vnum  exfdmtltM  6j.$,i;ir,dt 
legM  2.  Tanto  mini^s  crgo  fcrcnJum  cft ,  vt  tcftanti  marito  donarc  vxor 
intcr  viuospoflicquodcialio  tcmporc  duoarc  prohibcietur,  Naincum 
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ex  ofttionc  Diui  Scueri  donationcs  huiufmodi  Coh  donantis  mortc  confir-  * 
mari  poftintjncc  iJ  tamen  alitcr  cjuam  fi  donans  &  in  cadcm  voluntatc  & 
l>i  lor  dccc((cr'it  i.citmhtcjfMtiu  ^i.etd.tit,  Apparct  in  ca  fpccic  quam  tra- 
Ctamus,  nc  quidcni  conHnnationi  huic  locum  clfc  pollc  :  Siquidcm  poni- 
mus  tcftatoremjcundnntjuc  donatarium  pra:dcccdcrc,acpra:tcrca  vxorcm 
<]u.r  marito  tclianti  confcnfcrit  donandi  animo,  in  cadcin  volutitc  pcrftarc 
nollc.  C^^onam  igiiur  iure  potcrit  valerc  citra  conHrmationem  ca  dona> 
tio,qux  ncc  carum  cx  numcro  fitiquac  conHrmari  ahquando  poflint  ?  hno 
qux  in  cuni  cxprctle  cafum  faclafit,quo  nullus  dc  confirmationc  travflandi 
Jocus  fupcr/it  ?  Sed  3c  mc  illud  valde  mouct,  qubd  cum  cafum  tradamus, 
quo  maritus  dc  vxoris  Ci\x  bonis  in  tcftamcnto  difpofucrit,ac  proinde  quo 
filuam  ipfc  habcat  tijutanJx  voluntatis  facultatcm  .  Quitijii  crgo  habcac 
ctiam  illa  qua?  tcflaiiti  marito  confenfcrit?  Ncc  cnim  vcrcndum  cftne 
idco  Jccip<i.tur  mai  itus,qiii  fi  vxoris  confcnfum  tclluucnti  tcmpore  non 
habuilict,  alitcr  vtiquc  fiierat  tcltaturus.  Si  quidem  ponimus,quod  huius 
incoiumodi  euitaodi  gratia  ncccflarib  ponendum  eft^jVxorcm  cum  vokn- 
tatcm  mutauit,  dcnanciaficmaritoctm  mutationcm,  vt  ipfe  quoquc  mu- 
tandi  teftamcnti  confilium  fumcrct,fi  id  mallct ,  alioqui  fanc decipcrctur 
inaritus.fi  eo  inconfulto  &  ignorantc  libcrum  cfict  vxori  mutarc  volunta- 
tem.  Cztcrum  nuila  ratio  cft  vt  fortius  adftringatur  mulicr  quar  teftanti 
marito  confcnfit,  quam  maritus  qui  ipfcteftatus  fuit,&  cui  tamcn  mutandae 
voluntatis  arbitrium  idcirco  non  auflfcrtur .  Ncmpe  quia  nullum  ius  cui- 
quamcx  tcftamcnto  quacri  pfncft,antc  mortem  teftatoiis,  quo  demum 
tcmporcvtinpracccdcntibus  difputauimus,  tcftamentum  conhrmatur:  In 
coque  ficuti  tcftamentum  difiert  niaximc  a  contraftu,ita  &  confcnfus  qui 
a  tcrtio  prrfticus  fit  in  tcftamento  altcrius,a  confenfu  quc  tcrtius  prarftiterit 
in  c6tradu.Cum.n.ex  comractu  vahdo  ius  ftatim  qu^ i-atur,adeb  vt  etiam  cx 
contradbu  condicicnali  fpcs  in  hcrcdcm  tranfmittatur,longc  difhciliuscft 
vt  confcnfus  in  alicno  contravftu  prxftitus  cx  pcenitcnna  rcuocetur,poft  ius 
contrahcntibus  iam  qua:fitum,  quam  vt  reuocctur  confenfus  in  teftamento 
pricftitus,&  eo  tcmporc  quo  nullum  ius  ex  co  confcnfu  acqujfitum  dici  pof- 
iir.  Et  tamcn  conlhr,fi  duo  de  bonis  &  hereditate  tcrtij  contraxcrint,quod 
non  alitcr  hcri  permiirum  eft,quam  fi  tcrtius  ille  cxprcffim  confcntiat,  noji 
prohibcri  tcrtium  quominus  mutet  voluntatem,  cuius  perfeucrantiam  re- 
<]uirit  conftitutio  luftiniani,  vtcontradus  intcralios  initusfubfiftat  /.vit.C. 
JepAH.  Multbigitur  magisconccdcndum  cft  ci,qui  tibi  dc  bonis-fiiistc- 
ftari  permifcrit,vt  ab  ca  voluntatc  rccedat,li  pcrnitcat  permifillc :  Ne  aliter 
pofito  iurc,fiat,vt  dctcriorcondicio  fit  cius  qui  teftamcnto,  quam  qui  con- 
traAui  alicnc  confcnfcrit,  dc  bonis  fuis  f.i(5o .  Non  cnim  qui  fic  confcntit, 
hoc  agit  vt  fc  obligct  nc  licear  pcenitcrcfcd  hoc  tantum  vt  fiippofita  pcrfc- 
ucrajjcia  vo!untatis,vaIiJct  altcrius  teftamcntum,  vcl  contra(!tum,  cuius  vi- 
rcs  alioqui  nullar  cjfcnt .  Nili  fort^  diftingucre  volumus  intcr  eum  qui  tc- 
flctur  aut  contrahnt  debonis  alrcrius ,  &  cum,qui  teflcturaut  contrahatde 
hcrcditatc:  Quafi  confcnfus  ab  co  prarftitus  dc  cuius  hcrcditatealius  fiue  te-' 
flari  fiuc  contrahcrc  volucrit,  tantb  facilius  rcjocari  pofiit,  quantb  vidctur 
odi<>fiiis&abomni  racionis  fcnfu  alicnius,vt  dc  alicna  hcreditatc quisto- 
flari  &:  concrahcre  velit,quam  vt  Je  ahcnis  bojus:Quan(!oquidcm  hereditas 
talc  quidtJl,  quod  aec  in  rcrum  natura  cflc  incclhgicur,  quandiu  viuit  is  dc- 
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cuius  hcrcditatc  tratTtaturtCum  viuciuis  ncquc  hcrcditas  viJa  iit  ncquc  hcrcs 
U.D.dehtrtd.ve/ n^i.vtndtt.l.i.D.pr^  y^red,    tt  rurfus,  FcAinat  contra  ius 
gcnciu  illc  qui  dc  alicna  hcrcdicatc  /bhcitus  cft  dJ.donan  z.^.4luj  l  ^Htdsm 
^^vU  D.de  donat.l.i.i.vlt.D.  de  hu  au4  vt  mdtgn»  non  ctiatn  is  <qui  tcflatur 
vcl  contrahit  dc  bonis  altciius  conlcnticntis  /.i.z.c^  paJJ^.t    MJien»  res  fignorm 
iUt.Jtt.   Scd  didindio  \\xc  probabtiis  non  cA,  non  ob  iu  roJuin  qubu  ratio 
c}uani  luRinianus  adicrt  gcr.cralis  c(l  £1  gcncr.nlibus  ilJis  vcibis  conccpta,. 
^nare  entm  qnodaTn  vuttte  gf' hftoranre  ijtttd.tni paa/eet:tes  de  etut  rebta  conut" 
rerunt  ?  lccmc]:ic  tJiis  politii  in  Hnc  dJ.vIt.CMm  tn  ^Jtent^  rebtu  contrM  domt^ 
m  volumMeM  ali^ntd fertvel paafct fecla  temporurn  nofhrorum  non pattatur.Scd 
ctiaui  quii  in  rpccicq  jam  traLtainus,poni'.i)Us  inaritiJni  i:a  tuilic  tcllatu  de 
bonis  vxoris  conrcntientis,vt  tamcn  nolucric  cam  volunuccin  fuuin  cthrCtu 
habcre  quandiu  viucrct  vxor,fcd  ca  dcinuin  cjuandocuincjuc  moitua:  vtid^ 
ipsu  hoc  rcmedio  a(lequati:r  inoritus,  i]uod  allcc]ucrctur  ti  cuin  vxorc  itmul 
tcllari  i^cpodct  ncgua  vxori  ratio  nuitonJi  tcltauicjti  lupcr^i^^ct.  Nam 
ncquecrcdibileclHaciicconlcnfuram  mulicrcm  marito  ,  li  confcnfum  i- 
pfius  cxigat  maritus  vc  iiatim  fc  dcfunCto  boiu  vxoris  ad  cospcrucaiant  in 
quorum  tauorem  iJlc  difpofucric.    Cuin  ita  iicrct,  vt  qux'  mantu  n  inifcra 
amifiirct,  hoc  ipfo  non  cantum  mariti,fcd  ctiam  patrimonij  fui  iactuiain  vt« 
lu incurrilTc  rcpcrirctur,in  cafquc  rcdacta  dfc  anguilias  vt  vcrcndum  habc- 
rct,  nctamccitius  quam  fato  perirct.  Qwid  poiio  nitcrcflan  maritus  tc- 
Actur  vcl  contrahat  dc  bonis  vxoris  in  id  tcmpus  quo  crit  vxor  inortua»  ati ^ 
vero  de  vxoris  hercditatc^Igitur  qnod  a  luftiniano  conilitutum  cil  tn  A.l.vlt, 
Vit  pcrfoBaqiurpailis  iincr  alios  dc  fuahcrcihcacc  initis  confcnlit,  non  idco 
mucaic  voluiicatcm  jprohibcatur ,  cjuidni  ad  cam  cjiioquc  vxorcm  porrigc- 
tur,quz  inarico  conknicric  vt  dc  ipfius  v:;oris  bonis  tcliarctLU,in  id  tcinput 
c|uo  dctunccaeilec  vxo7,bonaquc  iam  conucrfa  in  hcrcJitatcm  ?  Kcc  cium 
alia  hac  parte  iiitcr  ccn.imcncum  &:  contraLTtum  diifcrcncia  ci^,nil1  i^uod  te- 
ftarncntum  vnius  pcrroiia:  cA ,  Concractus  ycro  plurium  :  tc  «.juod  tcfta- 
mcncum  tjci!iu6adinitcicrcuocationcm,quam  concractus.Qiixiatio  vtraq; 
facit,  vc  multo  magis  pcrmittcnJum  fit  vxori  qsx  marito  teitanti  cofenflt, 
reuocaic  confcnfum  illum,  i|uam  li  cidcm  de  vxons  hcrcditatc  contrahcnti 
confcniiilct.Dcniquc  abAndum  eilirreuocnbilcm  cilc  confcnfum  qui  adhi- 
bitusfit  ia  aciu  rcuocabiIt,maiorcmquc  vim  circ  tcflamcnti  ad  ubligandum 
cum  qui  tcftacoii  confciuiac,  quam  aJ  obligandum  rcfiacorcm  ipiiim,  nc 
voluniaceiu  miicarc  poilit.   Proindc  fultcm  quandiu  tcftacor  viuic ,  tatcndu 
cil  libcrum  cifc  rcuocandi  arbicriuin  ci ,  qui  tcftjtori  confcnlit.  .  Nam  &  Ci 
quis  tcnccc,  cum  qui  tcftanti  tibi  confcntit  vt  tnihi  rcm  fuam  Iegcs,!ioc  ipfo 
viderircm  illain  donatc  mihi,&  quidcm  caufa  mortis  fcd  tua' non  fua:>  is 
fortaflc  non  valdcciraucrit.  Si  quidcm  ica  cciam  poHc  donationcm  caufo, 
inortis  iicri  ccrttim  cft  /.  mortis  caufa fltj  11,  /.  tnorttt  canfa  Citptmus  ^8.  D.  de 
wort.cauf.do?jat.t.i.Q.eod.  Acqiii  donacio  caufa  morris  qu.xIiWt  rcuocabtlis 
cft,quoufquc  pcrtccca  iic  pcr  fubfccuc.itn  morccm,cuius  cauTi  tafta  ^Ml.jui 
nurtis  iQ.l.novtdetur  jz.^  pajf.D.eod.PotcCL  igicur  qui  mihi  monis  cu^  cau- 
fa  donacum  voluit,  camdiu  mucarc  voiuntatcm  quandiu \iui*  tu  cui  dcrc  j| 
fua  tcftanti  confcnlic.   Vlt\:c  probarcc  ca  racio,  non  fiipcrclTc  confcnticnii 
nrbitrium  libcrum  mutandx  volurjtatis  poft  mottcin  cius  qui  tcflati..$  clTct: 
l^js;c  cnim  pcrfc<itamorcis  caufa  doaatio  rcuocaii  nia^is  cx  panitcntiapo- 
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tbftyqoilni^iiat  fada  eft  intcrviuos;  mmSqiiettiittei  <}iflfcr<iiitiaeA,quod 

h.rc  intcrviuosnontantuin  tit,fc(ietiaGQperficiciiT:Ynd€&  noiiiMi  haanpdt: 
llla  vcr6  fit  cjuidem  antc  mortcm  y  fcd  non  pcrHcitur  nifi  fecuta  niorte.  Ec 
t.imcn  fupra  l  ixmius  libcram  cllc  rcuocationcm  ei  qui  confenfitjetiam  poft 
mortcm  tcllatoris:!:imirum  cjv;ia  non  putamus  hanc  pofle  ciici  monis  cauia 
donacionem>  m  qua  fcilicct  iiequc  prdmiflio  ne(^uc  traciicio  inccrueniC)  qua 
tamen  aitcnntini  imeni^tiftviKcetfe  eft»vt  domtto  cantk  norti»  vtiJiter 
dta  dici  pQffit.Secandiim  ea  tfiiar  pluribas  difputatiimas  io  Emrjf,  Dttad, 
45.  Quieirim  conTcntic  tibi  rcm  iuani  legami  is  nequc  proniittit>oequt 
tiadit  c]uic(]uam  legatario.Hcgo  ncCmorcis  caufadonarc  videripoteft,  'tte^ 
Quc  fi  ponai  adcfic  iIH  animum  donandi  Ld;mpater  77.  §.  MAUto  dt  ItgMU  a« 
OcccMim  fluc  Jonacjoncm  hanc  mortis  cau/a  clic  cjuis  dicat,  fiue  non  clTc, 
illud  fcirpcr  vcrum  cri^  puilc  vxorem  fjuar  marito  coiifcnfcritmotarc  vo- 
iuntaicm,quandiu  faiic  iiiaiitus  viuic^eciamn  maricus  ipfc  reIu(^ecur»dumo> 
do  rcfciat  maritus  ei  mutation^  yolunutis ,  vt  poffit  9k,  iple  mucare  i'i  vciit. 

^-%mk\m\  ■  ■ 

£RKOR  OCTAVVS. 

■  vtl  hypeth.folHit,  , 

V I  D  ,  quod  ctiam  poft  marici  mortcm  9  qui  eonienticmis 
vxoris  funduni  lcgaucritjft  Jtgaurius  confequi  lej?ac\im  veJ 
nolic  vel  non  poHit ,  rcdit  rci  ad  vxorem ,  nec  ci  confcnfus 
fuus  nocec?Ica  enim  difcrt^  fcriptum  eft  m»  d,  f,  v$ndttionii 
l.JicHt  %,D^iii^.  m9d.fiffi.vel  hyp9/h/oimf0  Cibn  tamcn  ca 
voI1ftititt«4ebftnda  etTct  iore  donationis  pcr  viomii  £itecadla  mortis  ma* 
riti,ncmo  diccrct rcuocari  cam poflc pmlmariti  mortcmycaios  mortepcr» 
fie<5^a  fuiiVcc    confirmatai  vt  iam  diximos  $xd.L  nmvidttttri^,  DMmn*' 
'r4i</r</<7fr4r.Quant6  magiscrgorcuocarc  potcricviuo  msrito  ?  Qgamquaoi' 
*id  quod  fcnptum  {^'iitn  d.^.vtnAitioni^t^oiQii  vidcii  fpccialem  habereratio- 
■  ncir,c]'.iod  co  loco  Mnrcir!ni!<;  loi^jaatur  dccrcditorc,  qi  i  rcm  non  fuam  fed 
llbi  tautum  obiigatnni  pcrmilcrac  debitori  vcaJij  Jcgarct:qui  confenlLs  non 
'  -niii  remiflfionem  pignoris  indue^e  /bletyat  mia.ctiam  donationcm,  qua;  io 
remi/IioncpigiiorisiiilIai£flbinteJIigitDrAi.$.i4^jSw^      Ncc  fii  coiiiugc 
£iaa  fireomi^Aivj^^^  ctfi  lioc  ita  c&. 

ratio  taidi^  wrT»  ^uii  fiicit  inutilem  pignorss  remifiioncm  co  cafu  9110 
conJenfos  tcrtij  non  aJtnm  cHrdum  habcre  potcft »  quslni  vt  ius  fui 
gnoris  rcminfle  videatur  ,  eadcm  fanc  faceret  inutiJem  dcnacionem' 
co  cafu  ,  quo  ctiam  donatio  aJiqua  ex  eiufmodi  confcnfu  mduccre- 
tur,  Ac  tanto  lacilius,quanc6  expedicius  eft  vc  ius  pignoris  rcmiflum,  quara 
vc  ius  dominijaiienacum  incciJigatur.Nara  remiici  iu&  pignorispotcll,  crc- 
dttore  confchdcatie  fittc  vcndition  i ,  (luc  1  cgaco  rci  obl  i  gatar  >  lic^  tiln  cu  j  irs 
fiiuorcro  rcmiflio  fitjabinia  fit  vcl  ignorans  t^noniam  in  co  &ucttirpotiffi*- 
snnmdcbitoriivt  Jiccat  ci  dc  fua  r^crindcdiipoiicrc^acfi  ncminicQctoblt-k 
gata«At&iiatio»quamperiiuiufmodi  confcnlumvsoris  ponimVscDjIatam 
non  in  maritum  de  re  vxoris  teftamem ,  fed  iii  eum  cui  maritus  rem  iliani' 
ilue  indicucionis  fiuc  legati  titulo  reIiqucrir,non  alij  quam  prarfenci  fieri  po- 
tcft,fiucpcrftipuIationcm  fiericam  velis,iiueper traditionem :  Maximc  fi: 

tni^ca^doiiauoac  qiy^ia^ iit^oMii^      iJtmrmmu 58.  Z).  di  mtnt- 
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c4M/!<^9n«i.FaciIiuscrgoc(l)Ytta]isconrcnrus  vxoris  marito  tcAanti  prxfii- 
tusrcuocan  c|uaiiuoc«inqucpulTit  quajidiunon  habiut  ctfcctum  ctiain  dc> 
fundo  tcllaturC)  niuho  nugis  co Jcni  viuu:  cuni  non  aJium  cffcctum  habc- 
rc  poilu  quam  «ionationis^t^u^  purro  nuila  in  abicntcm  collata  vidcri  potcfL 
Ncc  rui  lum  tamctri  collata  cflct  vtilitcr ,  pnus  tamcn  vaicrc  pollct  tajiquam 
tacca  mortis  cau fa  maritiiquam  ciufiieH)  mariti  mortc  fuiilct  pcr^ccta.  Sanc 
appai  ct  non  obicurc  cx  i.^rjinduttnu ,  ciiitt  tu  mihi  pcrimcus  9  Mrcra  tuam 
Icgcm»noii  tam  mcaquam  icgitari;  caufa  iti  tc  f  iccic  viJcri ,  cum  non  alitcr 
vnn  lubcac  is  coni'cnlus,quam  ii  Ic|;ati  vcilir^slc^atano  acquiratur,  ctiamli 
dc  foia  pignoris  icmiiTionc  ajjatur,  quaii  nun  omniinoilo  pignus  rcmittcrc 
crcditor  vciitjfcd  itailcmum  liIcgaLarius  icm  h  ibc  .t,3Jccqi.crctincat  irrc- 
uocabiliccr /.c>0/M^r4/rio-r0(^.  Alioqui  i\  intc2Utv.rcin  iplum  woUaca  Iibcrali- 
tas  vii.icrccur,coni"ci]ucns  cilct  vt  non  aljuti  inlpiu  oportcrct ,  quam  vtrum 
tcilator  cic  ca  rc  dirpoluiilcr,non  iliud  ctiam  curari  an  Icgatum  iilud  ad  lcga- 
tarium  pcrucniiicc.Satis  cnim  Iibc>aticacCin  agnoiiilfct  tcibtjr,  quioc  rc  li- 
uc  aiicna,ltuc  obligata  tcl\atus  cllcc  conicnricncc  fiuc  liomiru  liuc  crcditcTc 
z,tin  l.ft  4HtA  6.C.de iur.dtUber.  ncc  polc  cius  falicm  obitum  quicquam  aliui 

Jiuarrcndum  fupcrcllct.Quod  crgo  marit.,s  qau  tcn^porctcilabatur  con/cn- 
um  vxoris  adhibucnt,  vt  dc  rc  vicona  pcriii  Jc  ac  dc  fua  icP.ari  pollct,  non 
tlcbct  adimcrc  vxori  facultatcm  mucaiida:  VQluntausjquandiu  maritus  viuir, 
cjuia  tandiu  rcs  iiitcgra  ci),cum  intcrim  nulium  lus  cx  coconrcnlli  ^uxiituai 
tiici  poflit,ncquc  marito  cui  nihil  donatum  v  iur  voIuit,ncquc  conimunibus 
iibcri$,autaliis  quibus  maricusrcm  v^^orisrcliqucntjc^uia  lus  corumpcndct 
cx  conlirmatione  tcftamcnti,quodporr6  nonmii  pcrtcllatoris  mortcm  c6- 
iirmatur.lix  quo  ctiam  intcliig(mus,quamparum  iubciiitcr  bciant ,  qni  hu- 
iufmodi  confcniiim  iotcr  comugcs  prariiitum  ca  rationc  ireprubatum  vo» 
JuocqubJ  habcat  inftardonaiionis,qua:  intcrconiugcs  prohibita  cil :  Ncc 
fubtilius  illi  qui  vt  hanc  obicctioncm  cftugiant,  contcnjunt  polFc  coiugcm 
coniugi  donarc,dtxmmod6  ita  fiat  dcnatio  vt  ciuscommodum  adaliumper- 
ucniat^cuiuspcrfonanon  llt  prohibica  capcrciaitcm  co  tcmporc ,  quo  efie- 
dum  fuum  donatio  fortitura  ilt.Nihil  cnim  prorfus  cll  in  liac  fpccic  i  qu«d 
dc  donationc  liuc  cxprcira,liuc  tacita  intcr  coniugcs  fjcta  traciari  pol'iit ,  fcJ 
tantum  intcr  cam  pcrfonam  quarconfcntit  tcftaiiti  alccri,  &  cam  cui  tcila- 
fncnti  cmolumcntum  qujntuni  ad  illam  rcm  acquiritur.Quamquam  nc  hoc 
quidcm  rcfpcctu  donacio  cllc  potclt ,  quar  ncc  iraditioncni  h abct  ncc  pro- 
miilioncm,vt  di.ximus,lcd  Ipccics  quxdam  hbcralitatis  accclioria  ad  vhnvii 
altcrius  volu:it.itcm,&  confcqucntcr  ciiifdcm  natura:  &  cunJiciuni$,\  t  tam- 
<jiu  faltcm  rcuocabilislit,  quamdiuvoIuntasiIU  vltimarcuucanputcii,  3t 
quanJiurcm  intcgram  cilc  nou  dubiutur. 


ERROR  NONVS. 

D*  f (jui  retn  fn^m  leaari ptrmift:  Mcp^/fea  mutAuit  volttnrjtem. 

Lvs  putat  hm.Md  l.CMm  <iuudtctdent^j.imprinap.d$  legdt.  ^.Yix  i- 
fto  cofcnfu  ctiamli  rcuocatus  no  fit,nihil  iuris  acquiri  tcrtio,in  cii- 

 ^  iiis  fpuorcm  2\iv\s  tcllatus  lit,fcd  tantiim  qusri  adioiKra  manciati 

:ltatoii,^uialiterfucrat  cciUairui  li  coafcnfus  non  intciucniirct.  Et  confe» 

qucQter 
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^ttcntir  hefciii  dus,  qui  fubinde  l  Irgatario  c6uei)tus  eam  pnr(bre,&  cede- 
reteneatur ,  exl.fi duobm  i6.f.l.de  U^at.  i.iuntfb.  /.  ^nidapt  CMtn  filuimfimt/ias 

/^^.dehcred.tnlltt.^HQq^v.Q  (lilTcntit  Baldus  ad  l.cnm  itfienafnic.C.de h^.jr.Ki.Ci 
quod  ncquidcin  .ictioncin  mandati  non  inngis  tjuam  acuonJ  cx  cclianicn"' 
to  conccdcre  vitietur  tcIUtori,aut  cius  hcredi ,  rntionc  illa  quod  is  qui  con- 
icnc(t,nun  tam  agat  quam  paciatur,  cx paticntia  vcro  cxccpcio  pottus  quam 
^    adi»  nafct  videantr.c^od^MM«atf^eiif4effl  legera  deft^lt^t  ver6  iitf- 
^    ficile  eft  diccre  vt  qu  i  rem  fuam  legari  petmit^rctiamfiei^rcfliun  coniea^ 
fum  adhibeatv^acm  nique  necd&riimi  dfc  conflat  (  neirittilir^>h'(>iirr^ 
thSc  rcientia  coniuntftacum  caciturnitatc  Ciif(iccrttl.Cdim Seiw  59.  cnmiki 
fiot.D.di pi^nor.iU}.)hoc  ipfo  tamcn  aliquicl  madarc  intcnigatur.Ncc  proin- 
^     cic  vt  cx  co  confcnfu  aliud  i  is  vllum  indacatur,pi  jrterquam  cxccpti  nis ,  & 
^     quidcm  doli,  vt  cucnirct  li  rcm  tuamja'it  in  qna  ins  aliqnod  h,ib.;ies  tc  vo- 
.^'    Ictc  alij  vcndidifTcm  l.4pud  Celfutn  Af.^.cjHifiiHm  efi ficHmfnndiD  .de  doU  m.i/, 
^    ^AVf/?r.Quaniquam  non  dcrunt,qui  putcnt  domniium  rci  aiicnx,quam  quis 
y    aiijcoareiidenie^Mlnildlfeg^riti  acquiriiproiureacce^tavialegatario, 
i.^   noo  minas  quam  fi  eamlaidetlegamis.Quemadmodum  cont^ngit  (i  quis 
dc  re  aliena  volentc  ac  conrcnticncc  domino  inter  viuos  di/ponat :  quo  cafu 
:if   cerrum  cft  cum,qai  eonfeiiltit  non  folum  obligari  vt  pcr  adionem  conueni- 
.      ri  poHit  pcrindc  ac  (i  ipfc  contraxiHct  l.ti ejuiferuo  j.in  fin.C.  juod  tum eo  tjui 
irt  jftef7.poteff.ffi\  etiam  amittcrc  proprietaccm  /.5.  verf.fin  Auttm pofiea  C.  de 
ret  vtndic.l.i.C.de  reb.»Uen.non Mltenand.l.fi feruus  6i.^.locaui,\n  iliis  vcrbisc^ 


0 


f     tdeo  coionum  futa  voIuntAte  dommi  eos  percipere  videAtur^  fuosjrucius  facere.D, 
i^/Mt«V4dcturque  h^c reotcntia placuiflcMarciano  aui  in d.f.vtndmoniitCi*' 
:  ^  milia  ifta  ^j^piitM«ttil<!iij<iivcl  legaco  qu is  con(entiat.Sc<l  umen  aliud 
I  mihi  tUiSicium  tft tifoi  vidii&dblfi^  a^  transfnri  ponTe  quin 

velcraciirio  ioteniteiat imfrddkiinihms iq.cM ^4fiKvel  quid  aIiud,quod  (it  vi« 
i  cetrnditionis,vt  paticntia  pcrccptionii^dtuim^vtini/.^./^tfMi.Vcl  dcniqj 
'.J  potclUs  ]c<j^\s  /.i.c^ z. D.  dr pftb/trtan.inrem  aSl.l.le^antmSo.de leaat.2.  Atqui 
^  j  cuiii  cibi  rcin  nicani  Icganti  confcnfi  ncquc  traditio  aut  qnicqua  aliud  quod 
j  in  vicc  traJitionisjVt  app.Trct,intcrucnir,ncquc  potcflas  Icgis  vlIa,quoniani 
icx  Juodccim  tabularum  quje  folaius  lioc  ii)duxir,non  dc  alia  ic  tcilanui  lc- 
>  gandique  facukatem  cini A.<miiiidhledit9quam  dc  rc  fua  tvtrbis  leots \io.De 
verh.Jignifie.L(enpeiH»tm  Z.$.fipofi fdBmm  D^dtmruBslkiS.  Nec  amecit 9  emt 
''3  de.  re  m/iend  damiao  eenfintiente*  Nihit  ig^tnr ^omini  confenrua  ht  kanc  rem 
pradeHc  potctt)  nealioqui^tendum  fiz  priuatorum  voluntatcm  &  cau« 
tioncm  Icgisautoritate  cenfcri,quodPapinianus  noftcr  ncgat  iv\l.vlt.D» 
r  d-e  futs     legxt.  At  in  contraclu  vcnditionis  &  aliis  huiufmodi  ncgotiij  qua: 
\;  jntcr  viuoscontrahLintur,nihiI  talctratflai  i  potcit.   Cnin  cnini  de  doniinio 
ex  c  lufa  vcnditionis  cranstcrcndo  agimus ,  ncccflai  10  ponnnus  intcrucnirc 
ti  aciuionem^cuiuspotcfUteiiac  ca  dommij  trannatio,quan)  nimiru  cxfolo 
x^contra^  ficri  wn^ofb^pBlOimtStdMtre^itienihtti  >.  vendit4.lnlUe,d»mfm 
dutifnon  magta,qu)iieK  VM4ttlanelpiaKmMb>fictitflfis  habilif  nuBntpratef 
fx i Ic c  l.  iunqu4tmnmd0^uDuie  JCfiwr«iwr<ifiiiM(itPDti& cilminteruenit traditio 
»  Jicct  ab  alio  fada>quam  a  domino,perinde  tamen  habcturncit  ii  dominoi^ 
ib  laib  cHct  quoties  Bicla  cft  cx  cius  confenfu  &  voluntntc.  Quid  cnim 
,^;^otcilint«i:ciictafl^^UiJ%miiiam  ipfc  tradataanaltcri  tradeoti  €onicnciat>id[ 
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cft  anper  fc  an  pcr  aliuni  tradat  Nam  &  ratio  proptcr  qiuni  traaitio  a  do^ 
uuno  tauUtraiisfcrcdoniinium,rola  ilia  ct^  >  quod  nihil  lic  ta  naturaie  qtam 
iroluiitateill  doniini  rcm  Aiam  in  alium  tranfire  volentis  ratam  haberiZ  y«4 
rjiiMf  9.>Jb4  ^««fHf  rr/MiiifiiiiEa  ver6  volontit  perinde  imenienit  ctiaiiifi 
^aditio  ab  alio  fiatytc  iifieret  jlciomiao.hfocrepugimMircianiiBlnW.^.t«« 
iMAMrt<|uoniani  eo  loco  non  de  domiDii  tranfiacioiie  trai^atired  dc  remir« 
uonc  pignoris  qua;  Ciciliiu inducitur  &  aaoctmque  indicio  volt;ntatis>(|ue* 
admocii  &  folo  confciiru  contrahitur  ius  hypoihcc^ ./.«w/r<i/;  mr  ^.D.depig, 
l^.D.de  fid.t/jfhmn.  quamiiis  contra<5tuspignori$  ijuatcnus  propric  f».  niitur 
U  diftcrens  ab  liypothcca,  lit  cx coruin  nuincro coiiiraauuui >^uirc paii* 


£llR04t..  &£CIM  VS. 

4ul^iudktresiffii$$$tiit4mrm 

ANFAT  crgo  flrnium,quod  in  fupcrioribus  probanduro 
iuiccpin)us:L[iamfi  mantus  conlcnticnte  vxorc  de  bonis 
vxoris  teftatus  fitinon  eo  magis  prohiberi  vxorctu  vt  ruao» 
ffCiioca  vokatateai  viuo  Gkmm  oarito^Dec  tutum  ellt  ho9 
remcdinaiin  eamremvt  vaor  volumatem awitare  iwfc*- 
^nrJ&tamen  nuritoiam  defiindoea  volnotatis  mutatio  fiipeniciievj% 
iKcarrenciuni  eritei  cut  maritus  rc  vxorisreliquerithadenotvtiouctiirc»» 
ccptionc  doli  fi  pofHdeatt  cbmdolo  tcccrit  mulicr  quf  maritum  dcccpcrit, 
&  ciufinodi  confcnfu  adegeritcuin  ad  ficrcftanduni,  c|ui  haud  dubic  fi  vxoi» 
confentirc  noluiHer>aliter  hicrat  tcilaturus.Scd  li  no  po(]idcar,ob  idqiaclio- 
nc  indigcar,non  cxccptionead  rem  confcqucndam>nulUim  fupcrcft  auxjiiu 
l|uo  ei  aduci  fus  muhcrcm  fuccurri  |i>o(Ct.  Ao  vcro  foccurrenduui  ci  fit  fkL. 
«emadncrlttshercdcmtcAitoriavttantondem  dc  patrimoniodefiinAi  prf- 
fkt  in  cocporibui  lKiaorum>aot  inpeconia  ad  iutUm  vfijue  rei  Itpmt  mOi» 
mattflacm»aIiafiiiifi(ieil«or qaaenio  cft.Ncc  enim  dubitator  quio  valeat  le* 

rtum  rci  alicnac  quam  tcftator  alicnam  fciuit,quod  hic  ponimus  contigjf- 
dJ.cim  Mienixo.C.de  Ugat.Kzxn  &  noOns  placct  poft  Bald.  Salycct.&  Ja- 
fiMLadcum  locum,icque  v.ucrcic^at  Jin  li  tcltator  prarfcntc  ac  confcnticn» 
tt  domino  Icgaucr  t  rcin  alicnaiTi,qjani  putabat  rlic  fliam.  In  contrarium 
tamcnnic  ;nt)UCt,qiJod  tcftator,qui  rcm  aJicnain  pra-fcmc  &  confcntiente^ 
dominoicgauit^non  cogiuuitdc  onenindo  hcrcde  qucme  contrario  cre- 
diditea  citMmodi  icgato  lion  iri  oncrttum  proptcr  accedcniem  domini  ^po» 
luncateaitquod  vmnii  infpiciendum  cftcftm  quaeritur  an  Viloat  legatum  cci 
alicnaicuiusdominiuiii  non  lltpciiCihcredemiL«MMiii9r^miifi4  67.^.)!'i 
de  l  ^4/.2.Mciios  ergo  eft  vtdicainos»neqoidcm  tcftatoris  hcrcdcm  hoc  i 
fu  vllomodo  tcncri,nueteAatoralicnam  rem  cllc  fciucrit,fiuc  fuameflc| 
tuuerit.  1  cncrctur  fancad  pnrftandam  iceatarioadioncin  mandati  aducr-*- 
ius  cam  pcrfonam  qux  lcg.ico  confcnliilct ,  C\  qua  cx  ciuliuodi  confenfu 
Hio  mandati  rwfccrctur  vt  vjoluitBartolus.Qiiiuni  cnim  hoc  f  Ircm  prarfta- 
dcbcrcc>qtiod  ilac  i^ilus  di/£cndio  fuuirum  dlct  dr^      (raUt9re.^6,  tn 
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f».Dj00ma.}^xni  ciimvalcat  legatuix/iuctcftator  fuam  rcm  c(?C  fciuerih 
6ucignQrwicrk»ilcmp€  proptci:  accedctcmaomim  conrcnfum^vt  dijaiuui, 
^4mpoffitffSfO|MlciaAio exteftamciito ,  laitcm  ad  obiiueudam  a^o» 
9is  ceifiofieiii?Sed  ciim  ¥crius  (it  (^uod  de{eiidiinnis«iiiiUam  cx  ciufiDodi  c&i 
fciifu  nafci  atf^oncoi  iiiaiidati,appam ncque poilc tencri  bcfodcio  «d pne* 
|bndama(5tioncmquamiionhabcattiiequc|^ioiadtvtilclegl^^  cx 
fuoaihil  po^  csigi. 

j 


ANTONII  FABRI 

I  C  SEBVSIANI  SE- 

NATORIS  SABAVDI&N' 

1  SI  S,  ET  I  N  G  E  B  t  N  N  E  N  SIS 
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7)ECAS  LtU. 

Error  pRiMrs- 

1DtfiUiimmip9  nUcfo  eh^item  ejc^Iurikm  dimrfiniM  g^imm 

perfimtberis  il^pftu 

V  o  T  I B  s  fidcicotnmtftiai  pfacibusitcrelinquu 

tur  vc  dubitari  noa  polBcqninoninesiint  vocativiiuc 
qu6d  cos  tcftacor  nng;alos  nomlBanerityfiuc  ipM 

nominc  aliquo  collet^tiuo  vfus  1*k  >  quo  plurcs  ctiam 
diucrforum  graJuum  pcrfonar  comprchcndantur,  ea 
plcrunque  fupcrcrt  <Hiiltio  fiuc  iuris  fiuc  potius  vo- 
iuntatis,Anomncs  iimuladmittcndi  fint,  au  ordine 
fucccffiuo  Sc  cum  graduUm  didindioncin  qua  quf* 
ftionc  -  cxttt  cdcbre  re^nfiim  Modcftiai  in /Lmwmis 
f^udu^  UamikifJB  fdtttmmfi  dt  Ziv4r.z.ln  ndeicommitifo  qnod  £unUi« 
fieliiM|iiitur»illos  ad  pctitionemeiiis  aoisitttquinominati  funt:  Ant^fto- 
mnet  cos  cxttndos^mitti  cztcros  qui  cx  nominc  dc&n^fiieriot  eo  tem« 
porc  quo  teftiitor  morcrctur,  &  cx  ift»$  priorcs  illos,  qui  primo  gradu  pro- 
crcati  fnit,  nifi  fpccialitcr,inquit,dcfundus  ad  vltcriorcs  vohmtatc  fuacxtc 
derit.Cui  no  diflimilircrPap.i/f  Lfcto  6^,^,frAtri  r0^.ri/.ait,Si  teiUtor  pctic- 
rit  nc  domus  alienai ccur,fcd  vt  in famiiia rciinqucretur,  ncc  paritu  fic  volun 
tatj}ftuc  qubd  hcrcs  domu  illa  alieiiaucrit»luic  quod  cxtcro  hcrcdc  indiraio 
dccefliMn^Oauies  quidfi  fiddcftnulfinn  peiere  poiIie<iiiiiA.frniiliAiacjniaa 
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fcd  fi  1^6  fint  omncs  eiufdcm  gradu$,ita  rcm  tcmpcrari  dcbcrc  vc  proximus 
<jui(c]-,  primo  loco  vidcatur  inuitatus.Necabhorret  luiliniani  conlUtutio  in 
Lvlt.C.de  verh.Jion.c\w^  cautu  clt,vtfi  quis  clogio  fuo  tidcicomiirum  famiiir 
fua?  icli-*j»jcrir,ctiam  gcner&  Hurusad  fiiicicommillum  quidcm  voccntur, 
fed  poft  mortem  filij ,  vcl  filij: »  ac  proindc  gradatim,  vt  t]ui  proximiorcs 
funt  vciiiant  priorcs,Iibcrti  vcro  polt  omncs:Non  quod  ctiam  rciiiotiorcs 
fatnilif  appellationc  non  contincantur        ac  proximiores,  (nomcn  cnira 
tamilijL-  Collecliuuni  eft,vt  Ioquuntur,plui  ium  n<.n  minus  graduum  ,  quam 
pcrf^nat  um  )  Sed  cjuia  in  dubio  ,  li  non  aliud  dc  tcltatoris  volnntate  appa- 
rent  ,  crc.icndus  fit  prudcns  quilibct  tcllator  cum  voluntati  fux  ordincni 
prarfcripllllc,qucm  fucccflTioni  intclbti  lex  prarfcribit :  Ncc  cnim  autpru- 
tlcntius  aut  cci  tius  vUum  poccll cire  confilium,  quam  legis.  Itaquc  Ci  hcrcf 
rogjtus  dc  fundo  familiz  rcftitucndo  aliqucm  cligcre  vcllct  qni  cx  familia 
quidcm  circr,u  cx  rcmotiorc  aliquo  gradu,  qucm  aiius  proximior  anteucr- 
tcrct,  non  valcrct  cltdio  ,  nccaliorum  ius  ixdcrct  quos  icx  inrcrprctatur 
fuiile  priorcs  ad  liuiufmodi  fidcicommillum  inuitatoktNc  alio^ui  teilatoris 
voluiitas  offrndcrctur,non  minijs  quam  fi  variosHdcicommidi  gradus  illc 
ipfc  nominatim  prxfcnpfilTctjVt  in  fpecic  /.  heredej  rnei  57.     vlr.  D.ad  SC» 
T rehelJ.Qoj.l  cnim  rcfert  an  reftator  ipfe,an  lcx  pro  tcflatore  fi  lcicommifli 
gradus  przfcripfcrirPAt  fi  tclUtor  non  familiar,aut  dcfccndcntibus,  autli^ 
bcris  aut  agnatis  vcl  cognatis  (funt  enim  ifta  nomina  omnia  arquc  coliecfli- 
ua)fidcic6millura  rcliqucrit,fcd  ci  quc  cxpl^rlbusdiuerforum  graduu  pcr- 
fonis  hcrcs  clegcrit,dubitatu  vidi  aliquado  inter  pr.-igmaticos:  An  poHitiie 
rcs  alique  tligcrc  cx  rcmotioribus,an  vero  cog6dus  fic  cligcre  proxsmiores» 
Ponimus  cnim  plurcs  cfic  pcrfonas  in  co  gradu  conflituras,  quifitproxi- 
jnior,  intcr  quas  poffit  cadere  cIcLtio ,  ne  aiioqui  locus  huic  qu,T(lif -ni  ficri 
non  poffitjfi  ncc  alius  gradus  po/lit  cligi,  quam  qui  cft  prior,ncc  alia  proijl- 
dc  perfona,quam  quaj  in  co  gradu  fola  &  vnica  cU :  quia  non  putcft  dectio 
circnifiex  pluribus  fiuc  gradibus,  fiue  pcrfonis.   (^amquani  autcm  in 
hanc  rcm  non  obfcura  cft  Papiniani  fcntentia  in  /.  vrikrnexfamlid  67.  ^.i. 
verf.ttaejue de  legat.i.  vbi  ait ,  Si  vnum  cx  familia  hcrcs  cligcrc  iulfus  fit,  cum 
fortctres  elfcnt  t\ familja  cius  qui  f;dcicommillum  reliquit  fiuceodem,fi- 
uc  di/pari  gradujfaiis  clTe  i\  vni  reliqucrit  ctiam  vlteriori>inauit  Accurfius  & 
rcelc.Subiccca  etiam  rarionc  illa,qu6d  poftquam  paritum  eft  voIuntati,cae- 
tcri  omnes  codicionc  dchciant.  No  dcfunt  tamc,qui  putcnt  vidcri  tcftator6 
ccrtos  clcctionis  gradus  tacitc  pr^'fcripfiiTc,vt  cospriorcscligcdos  hercs  ha- 
bcat,qui  funtproximioics,ncq-,  cx  rcmotioribus  qucq^ua  pofiit  cligcrcqua- 
diu  proximiorcs pracfcrri  pol]unt,quafi  coniedtura  in  hdcicomiflls  capicnda 
ox  ordinc  charitatis  &L  adfectionisicum  perfonoj  ad  fidcicoinilTum  vocat.c  ta 
lcs  lunt  in  quas  pofiit  cadcrc  ordo  illc,  vt  quo  quis  tci^atori  proximior  tiiitr 
c6  dileclior  ciiciJfquo  dilcctior  eo  prior  inuitaL* Kiillc  inccIligarur.SoIct vc 
ro  qui  fic  fenriunt,duo  profcrrc  ciuidcPapiniani  rcfponla^quibus  hanc  iuain 
fcntccia  no  obfcurc  probari  arbicratur.Vnii  cll  in  d.^.vlt.l.heredes  met  57.*^ 
Treh.whi  cum  tcftator  itafcripfilTc  ptoponcrctur.Peto de tev.vcr (hArt'Jim4Vti 
tUm  morierisrefitttias  heredttatef»  meam  f/iis  metSy  velvnt  tofum^  vel nepoiihui 
tfieisivei  cui  vo/ueristvel  cognatis  meist  ficut  voles  ex  tota  co^atume  mea,  Rc(- 
pondit  Papinianus,  intcr tilios  fiibifitutioncm  iidcicommiiil  factam  vidcri^ 
ciru  ncgotcs  auccm  &c«cccros  ccgnatos  faculcatcaieiigcadi^atani:.  Sei 

Digitized  by  Google 


  DECAD.  LIIL  ERRCXR  t  ^    .  >  4, 

CJ^Merlscognaritlifiepotcsrupereflenryfioii  reAk  fnufiereni  efe^nin:* 
proprer  graiiashdeicomniirii  pr^icriptofyDeficiente  ver<\  gradu  nepotfi,er 
^gnattsquam  velft perrona  cligi  poffe. Altcru  rerponrum  cd  in  f.ckm pMter 
yj.^.pen  de  le^.i.\t\  cuius  ("pccic  tciUti  ix  itj  lc ripfcrat:^ /e peto  mdrite fiquid 

I  berorHTTi  hAbHeristtllis  pr.  du  -.sHnouas.velfrna}!  hahneris  tHtsfuie  meis propin  * 
4juts-,aHf  efi.trnhberts  77o/?ri/-.Placctl'apinniio  116  clle  i-ata  clcciioi:6,rc.J  orcii- 
nc  fcriptiirc  rndum  ri.bltirutioni.At  vicicanuis  nc  vtcr*.juc  locus  a  propofita 
quzllione  litomnino  alicnus.Vtroc];cnini  caru  diuerll  graJus  fubltjtutioni 
ndeicommiflariar  tiididcpratfcripti  proponcbaoturiquosimmutsrcproar-. 
bitrio  nonlfcet  heredi»  nccordtnemvolimtatispcraerteretqiiiexortiioe 
fcriptttP*deprt^iidifortNo$  ver^  eam  fpeciem  trtiflamus  in  qaa  nulli  gr». 
dosi^t^^torepiieicriptl  Cinty  vocatis  fiib  vdico  flominc  colledtiuqpiurmus 
pcrfonis,  qu»  tamcn  pluriu  fint  gr.idi;u:Er  quarimus,  An  aliqua  graduu  .'^' - 
itiivftio  pcrlegis  intcrprctationcadhibcnda  Ht  ad  cnm  fcriptura  fideiconiifli 
qu.r  gradus  nullos  pia?fcripllr,Et  an  co  pr:rtcxiu,qu6d  no  cmncs  co  noiTiinc 
c6prchcnri  xquedilefti  tucnnt  3  tclbt(  rc,coaT«5landa  fit  taculras  clcCtjonif, 
nc  poiHt  remotiorcs  cligcre  is  cui  tcdator  libcrara  cx  omnibus  eJigcdi  po«^ 
teftaittlliMlK  Hbc^eroeft,  <{fiod  ««osablivdttm  dTc  dcfend)mus,nec 
min^ttcpugnans verbts  qt^m  voluntati teftatoris.  Quid  enim  poteftte-. 
bf  apartiustad  dandam  heredi  libcrtatcm  eligcndi  qucm  velity  etian  011«^. 
motioribusyquam  fi^heres  iuflus  iit  fundum  coicx  familia  vcljt»  fdinquer^? 
An  non  rclinqwit  vnicxfamiliaqui  rcMnquit  revnouor]}J.i.vnHmexfiumltM- 
$.1.    Atqui  fi  hdeicommiflum,  inquiunt,familia?  fimplicitcr  rclidbm  cffct 
priorcs  admittcrcntur  ij  quj  cllcntproxiniiorcstEt  quidcm  cx  tacita  voJun- 
tatctcftatoris,quafi  lcgis  voluntatcm  fubfcqucntis.    Quis  crgo  fciat  ab 
hcrcdc  altum  eIigi,Quam  qu€ teftator  ipfe  proximo  loco  inuitaflc  vidcatur? 
Sed  nihit  Mttii^ttf^  vidcre  ifla  prorrDstfflcdiifereinfa>FideiooiiHntai( 
famillacreHnqttere»  Br^ideicDmmimim  ei  dare>  cui  cx  &oiiriahcrc$  vclit*;' 
Priore  (ciHcct  canrfidticommiiliiin  purum  eftomnibus  iis  datuni-t  qui  &-» 
niilix  app^done  contincntur  ,  faluo  tamen  gradunm  ordincqucm  legis» 
intcrprctatio  pr^fcribit  manca  tcftarori?  voluntatc.    Nec  proindc  in  hcrc- 
dis  arbitrio  eilcui  dct  ;<]ij ,  quani  CHitclbtorem  dari  probabilitcr  voluiffo 
lex  prA-funut.    Pc.llcrioic  vcio  cafu  iulciconnninun)  non  pi:uini  cft ,  fcd 
Cdndicionalc,tanquaui  ci  foli  relictum  qucm  hcrcs  cx  hiiiiiia  eIigct,&con:r 
fequcnccrqui  non  alitcr  fiJefcoramtfiarias  vidcri  potcft  quani  fi  cligctur* 
]dcnimeft*quodaitPapinianusini./.s'4^M^  poHqL  am  paritumcftvoluiw 
tati  caneroscondicionc  dciicere.  Vndcctiam  proficifcitur»  ouod  cx  iis  qui^ 
eligi  poti.crut  fiquidani  dccciTcrint  antefadamcIcdiOnl»nini!  ad  heredef' 
luostraoihitttunt,  tamctti  nulla poft  corum  mortcm  fccuta  clci^tn  proptf^ 
natur,quia  ncc  cartcra  Icgata  condicion.Tli.i  tranfmittuntur ifutdam  24» 
eod./tt.(^  d.l.chm  pater  -^j.^.bered  taiem  fitus,  vbi  rra^fUns  Pn} mMnus  (lc  fi^ 
lioqui  hcrcdiiatc  pattrnam  cuni  morcrctur  fiJiis  iLis  vci  cuicx  i;s  vo!u:^ 
fctrcftitucrc  fucrat  rogatus ,  atqnc  intcrci  tucrat  in  infulam  dcporiatus, 
Ait  neqoe  £iculratem  ehgcndi  poena  pcrcinptamdfe  »neque  fidelcommifii 
«afidkfoirf  amc  ^if  eiulBe  mqv  hcfvois  mortem  oiftcre:  vir  ilcs  aiitem  por« 
tfones  intcr  cos  ficn  quieo  tcmpore  vixerintquo  iUtos  monobaturr  quia 
liec  dc  aliiseltgcndipoicibisiuit.Hiocvet6fit  vtvno  qiMmnis  reniotiore* 
^a^toiha^dcdoyVttitqi^t^ibli^di^  fiiiflca  tctootc  fidcicommiiTmiit» 
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xn c"ius  fcilicet  vnius  pcrfona  extitit condicio  ndeicommi/]i>non  etiam  cap- 
tcris  qui,vtPapinianus  loquitur,  conuicionc  dctcccrunt.  Prius  liquidcni 
eft  vt  ciuifquis  fecx  fidcicommillocondicionali  vocatum  djcit,  condicionc 
cxtitifle  probct  »  quamvt  fc  fidcicommiflaiium  adcoque  quoquomo- 
do  crcditarcm  pofiit  oiccrc,  /.</  cui  ^i.D.de  ol^it^dt.^  n^lton.  Quj  porro  fi^ 
^eiconimi<raxius  ncc  cft,nec  vnquam  fuit,ncc  in  poitcruni  cllc  potci  ic,  qut 
frontccontroucrtiam  fidcicomnufli  tacerc  poflitei  qui  folusab  hcrcde  cie- 
^us  hoc  ipfo  factus  fit  folus  fidcicommiflarius?  Fateor  cx  pluribus  fub  no- 
minc collcdiuo  fubftitutis  prxfcrcndos  cfie proxijniorcs,  qiria oimics  funt 
ouidcm  fubftituti,  atcx  ordipc:  Scd  ncgo  li  cx  plunbus  f  .b  vno  codcm- 
que  coItCifiiiuo  nominc  comprchcnfis  ciigcndi  potcftns  data  lit,  cogendum 
clTc  hcrcdem  vt  proximiores,aui  aiiqucm  cx  proximionbus  c]igar,quia  ncc 
pofiunt  provimiorcs  diccrc  fc  vocatos  aJ  fidcicommiirum ,  quin  prius  hic- 
xintclc<fti  ,  taRtumjabcil  vt  prxtcxtu  fidcicommifii  polhinprohibcrcnc 
Quis  cx  rcmotioribus  ciigatur.  Uiqi  in  hanc  rcm  aliiis  perclcgans  ciufdcni 
Papiniani  nollri  locus  in  d.l.vnttm  ex  fitmt/ta  $.ro^o  ,  vbi  ait  data  hcrcdi  elc- 
^ioncnemincm  poflc  fidcicommillum  pcterc  quandiu  prxfcrri  alius  po- 
tcft,  fed  dcfunclo  co  prius  quam  c!igat,pctcrc  omncs  polfc.  ftaque eHentety 
iHquit^vr  (Jtod,  vni  </4/«ot  ej}yV>ms  vimsplHrtb$u  petere  non poffit^  fed  omnes pe- 
tMt  ejHoi  not  ommytu  d.intm  efl^  <*r  tf^  demitm  petere  poffu  vnus ,  fi  ffius  w*- 
rienu  eo fuperfuit,  Quis  cnimputct  pcrmittcndum  proximionbus  ,  vt  im- 
pcdiant  clcftioncm  rcmotioris ,  ciim  nihil  poflint  jpfi  pcterc  quandiu  non 
funt  clcfti,  licct  nec  dum  alius  fit  clcctus  ?  Quanto  minus  pollclcduin  rc- 
motiorcm?Aut  fi  iam  indc  ab  initioccrtum  cft  poAcriorcm  &  rcmotiorc 
prrfcrri  non  pofl"c,quid  prndeft  datam  cflc  Iiercdi  cx  pluribus  gradibus  eli- 
ccndi  tacuhatciii,  qm  non  poflit cligcrc  nifi  cx  pluribus  ptrfoDis  proximio- 
ris  eradus?  Scd  &  cum  is  qucm  tcftator  luflit  hmdum  rcltitucrc  cui  vcllctex 
£^,pilia^poffitctiamindignum  pra:fcrrc  dU.  r/iw^KiWrfw,  proptcr vcibail/a 
cutvoles  qu2  in  mcram  iplius  volunt.itcm  confcrur.t.non  an  hJcicommiiru 
dcbcar.fcdcuidcbcat  y.t//rwiw7.^.i.D.//r  rr^.<i6*^.  Quantc  :v:3gis  liccbit 
ci  prefcrrcrcmotiorcm?Vtiquc  cnim  fauorabiiior  cfi  iscuinihil  nifi]6gin- 
quitas  gradus  obiici  potcfb,quam  is  cui  jndignitas  &:  jngratitudo. 

ERROR  SECVNDVS. 
De  fententia^  ratione  l.ieredesmei^yj.f.v/i.Ty.adSCTrehH. 

V.  n  &  probatur  hxc  noftra  fcntentiacx  illo  ipfbPapiniani 
loco  cuius  autoritate  moucbantur  ij  qui  contra  nos  fcntic- 
bant.  Nam  in  d.  i.heredes  mei  jf,  v/t.  fatctur  Papinianus  co- 
qiutos  dcficicntc  gradu  nepotum  liCAocatos  cflcpcrvcrba 

  _    i  1 1 1  vel  co^ndtif  meii,ft  cui  vo/es  ex  toia  cojnAttone  nieuy   Vt  ta- 

incn  portit  hcrcs  quatn  vclit  cx  coguatis  pcrfonam  cligcre.  Atqui  poflunt 
cflfe  plurcs  gradus  cognatonim  etiam  ad  fucccdcndura  ab  intclbto  t/A. 
fnfl.ae  ruccep.cog^atJ.oElaui^i^^idM  9.iund./.i.§.^«f  autem  D.vnd.coinat.Scn- 
lit  crgo  Papinianus  poflc  caTfupradidis  vcrbis  qucmlibct  gradum  cognato- 
rum  cJisijtanquam  nullis  quodad  cogoatos  atuuct,prarfcriptis  gradibus  fi- 
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dcicommiflfj  :  Ncc  enim  quantum  aci  cognatos  dubitabatur  apud  Papinia- 
nuui:andclicicntegraduproncpotumpolicntciigi  cognati  vt  aijjs  nonco- 
gnatispra(ferrentur,ciimdeibliscognatispoilncpotcs  Jocutus  clict  tcfta- 

tor,  ftd  an  imeripfoj^ciuoquccognatosaliauisordoefcdlionhreruandus 
ciTcctVt  Quordam  cx  ijs  priores^altos  vcr^poiteriores  cligi  oportcret.QuoJ 
iprumntntialiuJ  cQ,quam  id  dc  qiionuncquarrimostAn  ooiiofiuscftV- 
num cligere ex pluribv  s  fub  vno  nomine  coilcctiuo coniprciieods 9 CoIJc- 

»5^iuo  incjiiamplmium  non  nic(!c^pcr/I)narum,rcdctiam  graduum  ,  poflfjc 
rcmf.ticrcs  cligcrc  proxiuiioribus  nci^'cctis.  Eaticm  i^itur  fuit  Papiniani 
rentcntia,qua  nollr.',NuJla  graduum  ciiftindione  obligai  i  cum  ciii  tclbtor 
itbcram  clectionem  dcdit,  rinontcftatoripfeauthucjconimilTi  aut  faltcin 
cloifttllilis  y^^os  gradus  praErcripfcrit.Hoc  enim  adticndum  tl},v  t  duos  ca- 
fus  etdwliMiiim^bus  fupradida  Psptntaoi  rcnccntialocum  habere  ncn 
poted.  Qupnim  ^fmusille  eft  quem  ^apinianusexprcflSt»  c^tcftator 
pracrcripfitgradu»fidcicoromtiH,vt  in  fpecic  ilJa  qua?  ineo^tradatur^  iii^ 
<jua  fubftitutt  primo  loco  cnmt  liberi,Secundo  vnusilie  cx  Jibcris  oui  iblu» 
ftpercfTet,  Tcrtio  ncpotcs ,  Qiiarto  &'  poftrcmo  cngnati :  Altcr  eft  QWm 
Papinianus  quali  apropolita  fpccic  alicnum  prartcra.iiit ,  fcd  cjtii  tainenad 
cxplicnndam  iuris rationcm  pi xtcrmiitcndus  non cft  ,fjplurcs  «^rndusnoiv 
lideicommifli,fcdcfcdicnisteftator  pra:rciipfcrit  Cuius  cxccp tionis  exem-i 
pltab accoiuriiodaijflhlitecfr^ potell fiponas  iu  Jocutum  tcftat*  rcm,-^/r 
fetcjttfmt  cbdiriffmkiilf^f^^i/m  mtMm  r^/HniM  ektex  pliisyvel  cut  €x  mpoti^ 
kn^puex  €9gnMtii  mets  vtkerif^  Na  in  liac  fpccie  pluresfitntgradus ,  noti 
'e^jiii^i^  6dcicommifl[i  fcd  elc^onistNon  fidcicommifll] ,  quia  vnicnm  fi« 
dcicommiffum  eft,"^i  foJi  rclii^tum ,  qui  foJus  cJcAusfberit*  Plurcs  autci»^ 
gradusfideicommiflli  efle  nullomodo  poffiinrjvbinonnifi  Vnam £dcicotn- 
millum  cdl.TittaSeto  Sj.  ^.Seia  hbertii  de  legat.i.l.cwn  inufiamtnf^^D^if^ 
h  red.tnfiit.  Scd  eJedrionis  tan)cn  pKircs  grjdus  funt ,  cjvia  flc  concepta  fiint 
vxrrbafideicoinmifli  vtfacilcappaicaitcftatorcm  ca  hiHlc-  volimtJte  vt  cx 
tt>gdallllHilhoeJjgercturquandiu.aJiquiscx  ncpotibus  fupcrcilct  •  Multo 
ffiin^i  lPer6  quifquain  cx  ncjKJtibus  (juamdiu  ffliommaJi^^uiseJigipafrctr 
Eifi  cnim  vniciciaiirnlaem  vidctur,qu«  6lios>nepotes      cognatos  aitcr' 
natid^coiiioiigit » vniciyetiam  verbo  addito  ad  totam  orationem  determi-^ 
nandam,fiac  conjydcrcmus  vcrbum  r(/ft/«i«tf,fiue  verbunt  vehterm yiiev^^ 
tamcn  &:  infpcdo  fcnfu  tcftatoris  tot  fiint  gradus  cleclionis>  qnot  fiint  pcr^ 
fcdarorationisclaufulx  c]ux  dant  elc^ticncm.  Hicporrotres  funtclau/uj^  ^ 
&  i^uidcm  pcrfcct.T,quibus  datur  cIcctio,pcrinueac  fip  uiibus  vcibis  fcri— * 
ft\.m  QiXtiiRefittHas  cui  ex fiUjs  mets  volnirti^vel  repttuui  cut  ex  nepottb$4S  mei^f 
^ueri^^Mtrtfiitiiat  eui  ex  ctgnatiemeifVo/tteris-Qmd  ci.im  i  cfci  t  an  duo  j1- 
laverba  reflimMt  veluerii         exprcfhm  repcritafint,an  /apiusparum 
cxprcfla ,  par(im  taciiefLbintcJrccb^^Jiim&cttmtcftatoritauripfitTii» 
fmdmrnQraefiMMm^m       LthhtanHm     vti«)t>c  ncpnadixeritTkioii^ 
&  Scmpronium  vci  bis  cotiiundos  fuiilc,  &  vnt  cadetnque  nratione  voc»*^ 
tos,ob  id  folilm  cjuod  in  ftipradicta  forinuJa  vnicum  fit  vcrbum  legoy  quan» 
doquidcm  non  alitcr  bcnc  conftriii  h.rc  claufidapotcft,  quam  ii  vcrbum  iJ- 
Jod  rcpctatur,acfi  fcnptun»  cllct  Tiho  furiduni  Corfieltam  Itqo,  Sempromo  Li^ 
btntanum le^o:(^wo  cafu  dubitari  nt  n  polfectjuin  &  rc  &  vcibis  uiliundi  ef- 
AiifcXi|ius..atSaxyjronius^uutcrgo&:  inlu^fafujptafpccic  piurcscradu»; 
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cIedioni$,Cuius  fcntentiae  vls  eacHjVt  (juanJiucx  prinio  gradu  pcr/bnJ  t- 
lt(^u2  fupered  quz  poific  eligi»oemoiit  exiequenti  gradu  digendusyproptcr 
gradus  eledionis  prsicriptos  t  Qgjnnadmoduni  ^luribusfideicoinmiffi 
gradibttsprjefcriptis  nemo  cx  fequeotibus  gradibusiideicommidruin  pete- 
rcpoflettquiniliu^liquisexpriinograduadnuttifpcrarecur.  An  igitur  fa- 
tcMidum  crit  plurcs  clcdionis  gradus  cnc^quotiespliiriirm  grai^uin  clc<^0 
dataprobabitur?  Vlinime  vcro.Scd  vcrba  quibus  clcciio  data  rjcrit  diligcn- 
terconfiiicrr.nda  crunt,&:  difiingiJcnda.Nain  It  lic  conccptalujcvc  nonpof- 
fuit  plurcs  Vidcri  claululx,  cjuibus  data  clcciio  cft,lcd  vna  tantum  ,  iion  clt 
admitteodutn  vtplurcs  ckchonis  gradus  prjercripti  vidcantur  ,  Puta  fitc- 
ftatoriufcripferit  Rifiitiuu  eni  §x  filijSyMUtxnef§ttkm%imtix«9fftMtisnmt 
tfUt*  Htc entm  ctH  uium  graduum  perfboK  demooftratae  (tint,&  quidcm 
exiistnquascaditordoadfewCionis&  charitatis  ium  eomipfum  modum 
quemteuatorisfcripturaprxrcripnt,quoniam(Iue  amorisiiue  fucceiiioiiis 
ordincm  attendas  prior  caufi  cil  tiliorum  quam  ncpotum ,  itciuquc  ncpo- 
tum  quam  cognatoruin:Vnatamcn  duntaxat  claufuia  ci\,qua:  plurcs  eJcctJO 
rtis  gradus  cotincrc  nulJoniodo  potcft.  Cur  vcro  vn j,  ll  ratio  iUa  nO  placct, 
qua  nos  iircfutauimusjquud  vnuiit  vcrbu  rY//i/M4#,vnu  veibum  volMtrtiiS' 
fla}ioquam,quia  voicum  pronom£  relattuu  eftaii,  quod  £equctia  iJIa  oinoia 
idetermtnat  exfiliit^mittiepMikiitimucognAtitwieut^^  i»ficdjfe  t&vt  Gepm 
vel  exprimatur  vcl  tacitc  repetatur  ad  oratioois  9c  dauiulaE  (eodim  perficic- 
•dum  ,  qoandoquidem  i  contrariolirepeceretur£iGe|:etpluresgraduf  ekti 
Aionis,quamtamcnvn!cam  lic^tpcr  plurcspcrfonarum  cJigcndaruiii  gra« 
dus  libcram  v.igai  i  tcftuor  voluit.  Rcfcrtur  autcm  pronomcn  illud  r«i 
flotl  ad  pcrfonain  cJigcntcm,vt  vcrbum  rcjiuuas^^  vcibiim  i/o/r/,fcd  aj  pcr- 
fonam  aliquam  cxcljgcndis,autn  mauis,cx  cligibilibus:   Qux  rcstacit,  vt 
omnium  illarum  pcrfonarum  vnus  tantum  gradus  atcllatorcconflitucus. 

{eatort  Omoibus  icilicetperfonls  illisineaadem.&mionis&orationit^ 
vnitatem  per vnicom  iUud  relatiuum  coiiiundis.  Qjiod  non  limiliter  dici. 
poteftcitm  tcflator  iu  fcripfit  tui  exfiUis^  duteHiex^ep^tihus»  MHtemexte» 
^l^ill^  MfAf  c/tf/^/.Signtiicaturcnimhis  vcrbis  quxdam  pcrfonarum  eligcn^^ 
darum  dift  nctiopergradus  ,  quarin  fupcriori";  tormulo:  vcrbis  obfcruari 
«ulla  potcft.   Ncque  cft  quod  quis  dicat  articnliun  illum  Jifiunjtiuum -«/ 
t.mi  frpc  rcpctitum,fuf?iccrc  poflbad  cam  graduum  huc  iidcic()minifil,flue 
cleclionis  induccndam  diilinctioncm.   Nam  cum  clcctio  uuiia  tlari  pofiitf- 
fine  difiun<5liooe&alcematione,nonpoteftlbIusille  articulus  diiiunctiuus 
facere  vt  plutes  ele&icmts gradus  elfe  iotcl I \ gantur> Alioqui  data  elei^ooe^ 
voiusexpluribusoootiiodoperfonis,fcdctiam  gradibus  9  confcqueos fiel^ 
vt  dici  iemper  oportcat  plures  elcdioois  gra  d  u  s  prxfcriptos  eife»&  quiden^' 
/ecundum  ordinem  fcriptura^ ,  tamctH  ordu  ilic  uriptunc  cum  ordioc 
ritatis  &  adiedionis  nou  coofeotiat.  .  ^ 


ERROR  TERTIVS. 

Dtferifiiertietili  itpim^i  pofitiinter  plnrefgrAdus 
AiUtimftm^^^-peiiibMlegM^ 
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_  ,  IliGE  teftatorcm  iti  a  t  im  Rtflihms xm txuptMfu ,vel n, 
ffepm^Hs,  vtlixfm^meu  voUs.Sx  aumitras  plurcs  in  hac  fpc- 
=3;ij;f.^  cic  grnddsclc^tionifprrrcriptoscllc,  btcndiim  critnonrc- 
^^^^^1  ctc  hercdcm  ch'Clurum  qucmcjuam  cx  filiis ,  lut  cxncpoti- 
_  Jiv-^g^v*^  bus-scjiun^iiu  aliquis  ex  cognatorum  gr.ulu  chgi  polIit.Ccrta 
nicj;  &  pcrpctua  cft  illa  rc£;ula:  Quotics  tellator  plurcs  liuc  ti  icicotnmifli* 
iiue  eJe^ionts  gradus  pr^(crip{it>ordni6  (criptune  fcquendfi  cx  eo  la» 
mendttm  efle  ordiaem  volancatis iJJvrwMr wm  f»vkd.i.tkm pMr$,ftmUm 
ifr/i^^Pirasicriberefiquidem  etH  plusqvam  (cribcre»  taroea  icribere  efti 
cum  nihil  aliud  {it,quam  cx  orcline  fcribercvt  ordo  feniccar.Non  ergo  (bla 
di(tud:iopontain  tidcicomiflb  per  clcitionc  rclicto  tacere  porefl  vc  plurcs 
iluc  fidcic6nii{Ii  fiue  cJcctionis  gradus  pra:/cnpti  mtcUigancnrJcd  ai  ticrliis 
folus pronominis  rclat/iii  (ipoli diiiunctionc  iucrit  rcpctitus,\ t  in  lam 
cxcmplo.Difiundio  cnim  ciiius  alioqui  prcprium  clt  pra-ccdcntia  lcpararc, 
ac  diiUngucre  a  rcquciuibus  »  cum  inter  cligendos  puuitur  non  mpdo 
noir|ttfiuosiceostrcd-ectacnc4Niiungic(]uannim  cdcaufam  cledicnistboc 
^  irtrcoJOTHli  |iHreantur>quantum  ad  id,Ttperindc  pofiint  clrgt»&  om- 
ncvtf^OilfMiiliii^iinevlhgraduum  didinctione:  Aliotjui  nuUa  fupcrc- 
ritratto  coniungehdonimper  elcdionis  formubm  pliirium(iuc  grauuum 
(iuepcrfonirum*ci^mtn^us&inutilts  incam  rcm  fit  vfus  copuJa:  ^,cuius 
c  contrario  propriumelleaomniaintcr  ponitur  coinungcrc./.y;  i/^^Kftf 
^6.D.de hfredtt.  tnf^uut.  Neccnim  darcf.  r  clcciu)  ci>cjui &  filiis  &  nc- 
pocibus&  cognatis  rcibtucrc  iubcrctur  ^1^/4  /.  cum  pater  p.  pcnu/timOf 
vbi  i  quod  magis  ed  »  adfirmat  Paptniajius  non  efTc  daum  clcdionem 
eticfnfi^eftator  per  difiuodioncm  ica  locutus  ctilec^  A  f#  pcfl» , fi  ^tndlAwrtm 
rmmJMkittru  vtt^tpi^d  reltmfUMs.vel fi  mn  hMmm  miffim  mne  ftrtpuifiiu 
emt  etidmithmietteftriefl^cmpc  c\manon  ficut  facultjs  cllgcndi  daturcoou 
modcperdi(iundioncni:  Itapofitis  c  conucrfo  diccre  datam  etlc  cicdio» 
ncm  VDicutnqucpIuribus  ^liq  ii.i  rcii«:h:m  diliunctim  fiiit.  Potcft  cnim '^i- 
(iun<5tiocfrcnccciraria  ,  ctiam  ad  mnltiplicandos  gradus  fidcicoinmifli\ 
«jui  pcr  copulam  multiplicari  non  poflcnt.  Vnirct  namquc  copuJa  & 
contungeret  gradus  ,  quos  fcparari  oportct  ,  vt  rouitipiicatio  inducatur: 
NififbrtdqBtsdicati  Po(ftpercopulamquo<}uc  dari  cledioncm  hoc  mo- 
dO|.^/#/vMi«  Afimyia«&]^««Kr4r»£tffw^  meii  t$d 

VtbltrihAMiaLpo^Sit/fieptttvt  eui  vetueris  exliktrut^exnep9tihm& 
tx  ceffiaHs  meis prddiift/litmas,  Quo  (an^  ct&t  dubitari  minus  polfet ,  quin 
eligi  po(fet  is  qucm  hercs  primo  loco  vellct  cx  omnibus  iftis  graJibus  libc- 
rorum,ncpotum  &:  cognatorum.tanquam  nullis  (iucfidcicommi/T),  fiuc  c- 
Jc<ftionis  gradibus  prifcriptis  ,  qui  pcr  copulam,  vt  iam  diximusprxfcribi 
nonpotucrunt-Scdtamcnadhucdiccntiidcmilli  pragmatici  contra  quos 
difputamus »  Hoc  etiam  cafu  accipicndam eiTe  coniundionem  pro  diiiun- 
€miic^Qcf  ocesnonini(ipoftlibcroi«  nccrurlufli  cognati  oi(ipo(l  oepo* 
tes  vociai  ioteni  gatitur>ordine  vt  aiom,  fiiccefliao»  oroptcr  onHncm  •  ^  in 
has  perfonas  cadit,charitBtis  fieadfedionis.  Sccuhdum  ea  qmi  in  haocfcm 
noftri  notarc  (blenc»nonmod^infideicomniifns,  quzCicilius  cxconicAi^ 
nvoluntatishanc  intcrprctationcm  poflentaJmitterc,  (edctiam  in  here- 
dum  \n{\\tmionibuiyidJ.Ga/l!Uif.p.ifMtdamrecfedelii>er.  (jr  P»/?.dc  quo& 
uos  plura  faipiiuius  in  Decadibus  prxcedcotibus*  Lgo  vcr^  tacilius  adm  ic« 
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tcrem  vt  coniunctiua  in  difiundiua  rcfoliicrctiiri  ad  indiiccnciam  multiplf- 
citatcni  graduum  fiJcicommifll,  cum  pliinbus  liucicommifTtiu.  pi  jccilt  & 
ab/*oiiJtcrcliaum  crt ,  in  quorum  pcrfbnis  onlo  illc  aiifcdionis  oblcruari 
poirjt,cjuam  vtmihi  pcrfuadcrcm  iici  i  vncjuam  pofiC,  vt  in  rulccommilVo 
pcr  clcctioncm  rcli(tto  hxc  lormularum  ciillinttio  aJhibcncJa  clVct,  Nihil 
cniin  rcicrrc  arbitror  an  tcftator  ita  tiixcrit:  Rcjio  rejlt  ums  cut  vo!es  ex  liheris% 
^  ex  nepotibtu^^y  ex  cog-iHtts  meis.  An  it  .,Ci#i  voles  ex  Itheru  Mut  ex  riepotthuh 
4«/rx  wjfij.Data  cnira  clcdio  l.icit  nccclijiio  vt  coniunctiune  pro 

difiunctionc  accipi  oportcat ,  nc  aiioqui  ciiccncium  llt  quoii  ncmo  hucufque 
dixir,non  alitcr  faiistactum  iri  hoc  cafu  voluiitati  tefl.itons ,  quanj  li  piurcs 
cligantur  qui  finguli  cx  llngulis  gradibus  airum.mtur:  Vnus  fcilicct  cx  gradu 
libcrorum,  Vnus  cx  gradu  nepotum  ,  Alius  dcniquc  cx  gi  adu  cogiutorum. 
Hoc  cnim  vis  &  potclUs  coniunctionis  po(UiIarct,finon  in  dillunctioncm 
conucrtcrctur.  Mclius  crgo  cll  vt  dicamus  vtriufquc  iormula!  hunc  fcnfum 
cflc,  vt  pcrindchabcndum  lit  acfi  tclUtor  fcrjpljllct,  Slt^<  ^itemvoles finttx 
Itberisyfuie  ex  ttepotibHsfiue  ex  cognattswets,  In  qua  fpccir,cjiiis  non  fatcatur 
cllc  in  hcredis  potcftatc  vt  cligai  qucm  vclit  ctiain  cx  cognnt  sjicct  non  dc- 
fint  cx  libcris  aut  ncpotibus,qui  cligi  poflint  ?  Qnam  vcro  pariim  aut  nihil 
intcrlit  vtra  cx  his  dirtinctionjbus,4ii»i,z/r/,  fine ,  tcHator  vfuj  fit,prartcrquain 
quod  naturalcm  intellc(ftum  habct,c6ftat  euhex  d.Lcitmpdier  ^  .pen.\h\  pro 
poncbatur  tclhror  hisarticulispromifcue  vfiis,cum  ita  fcri;  fillet : 5«  ^ «i^ 
hherorrtm  hdhuertSitUir  prtdiArelintjHdSyvelfinon  habueris tuistfiHe mets pt  »pin 
^uiStitHt ettAm  Ithertts noJirtswzinciCi  in  iila  fpccic  no  Jc  diida  elcctionc,(ccJ  dc 
ordine  fubllitutioni  pcrfcriptura  facicndo,  vt  l\ipinjanus  locjmtr.r  ,icilator 
cogitarct.Qtumomagis  hec  vocum  &  formularij  diucilitasconic'nt:nda  criti 
fiapp.ircat  cam  teftatoris  mentcm  fuiircnon  vt  fidcicomir.ilii  gradiisva- 
rio5pi;vfcribcret>fcd  vt  cx  pluribus  gradibus  elccrcioncm  iibcram  nullaqut 
graduum  dirtinctionc  imminutam  heredi  darct? 


ERKOR  QVARTVS. 
QHontUm  interjit  an  tefintor  eleihonem  in  fdetcommiflo  dederitjdn 
frxfcrtpftrtt  grtidHS  fideicommtfji', .  itmgraha- 
tus  ui$iieUgere  remotiorem. 

Eniquc  hoc  volo  diccrcQuoticsapparcttcflatorcm  dc  dan- 
ua  clcLiione  ccgitallc  ,  numqi  am  in  Jubio  capicndam  iilam 
intcrprctacioncm  ,  vt  gradus  vJlos  prarlciibcrc  volucrit  fiuc 
liJcic*>mmifi],fiuc  clcctionis.Cutn  h^c  ipd  e/eHtonem  d^tre  &C 
^r.idus  pr//irntf<rr  tanquam  contraria  opponac  Pnpiniani.siU 
d,^.penHlt.(y  f»  d.L  hertdes  i.  vlt,  Kcc  tamcn  ncgo  fici  i  polTe,vt  in  prxfcri- 
bcudo  gradui  iiJcicommiffi  tcilator  Jctctiam  clectioiiccirca  pluick  fingu- 
loruin  ^raduum  perionas,cr  tnd.^.vl(.\h\  polt  lubfiitutos  pcr  fidcicominif 
fum  Iibcro$,primiim,dcinde  iiium  cx  libcris  quivnus  fupcrcllct,nuliacifgc- 
di  faculiate  circa iibcros  data.  Tcrtio  nepotcs ,  Pollrcir.6  C(>gnatos ,  pcr* 
niiferat  tamcn  tcflator  hcrcdi,vtqucm  vcilct  cx  nepoiibus  eligcrct ,  defi' 
cicntc  niinirum  gradu  libcrorum :  Itcn  quc  ex  cognatis  quciuiibei  dcfi' 
acutc  graJu  nc^ocuiUf  Yaum  id  obtiuciyCUin  dcttig  aoii  cx  vuiiis  gradi^' 
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btrs  data  cft,  fcd  ck  variis  vnius  nominatim  gradus  pcrA>ni's.  Quo  cafii  clc- 
^tionis  iJatio  tliucrlitatcm  graduuni  non  tolJjt,  lcd  luo  tantum  gradni  fuain 
Icgcm  pracfcribit^datahercdi  bcultatcprxtcrcndi  cjucm  vcJit  cx  iis  <jui  in 
illo  graduconllituii  funt,  quini  facukatcm  aliotjui  non  hjocrct,  At  nos  cu 
cafum  tradtamus,quo  non  perfoaa'  t.intum  vnius  vel  aitcnus  «^radus  in  clc- 
ftionc  pofiiac  (int,fcd  ipfi  ciiam  gradus ,  data  hcrcdi  facuitatc  cligendi  non 
cx  pluribus  pcrfonis  vnius  duntaxat  gradus,fcd  cx  omnibus  gi aJibiis  qucm 
vcJit ,  cx  natura  rchtiui  non  ad  (ing'.:los  pUu  cfvc  coniunCtini  gradus  rcftri  - 
<5ti,fed  ad  omncs  altcrnatiueaccommodati.Ecfanc  li  nihil  contra  tcUatoris 
voluntatcm  facit  ilic  qui  vnum  cx  tamiliacligerc  i.illus  m  qua  plurcs  crant 
difparis  gra  jus,cligit  vnum  ex  ccmotioribus  d.l.  vnum  ex  iMmiha  6i.  $.  i.  in 
fin.  /e^.z.Muho  minus  contra  volutatcm  ticcrccrcdcndus  ilic  tfi ,  qui  cK 
diuerfis  graJib*  eligerc  iulfus,  cligitrcmotiorem.  Siuc  uixcrittcft-tcr  RfJIi- 
tHss  cut  voUteris  fx  libertSiAkt  ex  nepetthnsyMt  t ex  c»^rs.itts mets  Siiic  g.aduu  ttia 
iriCntionc  facta  ncdubitarc  qiiis  pofnc dc  graJib' cucopitailc,!..  Iiucmodu 
Reihiuas  CHt  voles [tHe  ex  prtrno,/Me  exfecnndotjun  ex  teritc  gr.idn.  A  pparct  c- 
nim  vtroque  cafu  fa^ia  ctrf  a  tcfiaturc  graduu  uiJtinctioncm  non  vt  cii^cn- 
di  tjcultatem  rcftringcrcrjfcd  vtcam  potius  ai  gcicr:  Lof  quiricm  Jatioi  cft 
cligcndi  potcftjs,^u()  plurcs  funt  pci  fonar  qu.c  p  ijli.u  chgi,  £6  autcm  plu- 
res  funt  perfjnx,qiio  pjurcs  Juni  graJus  carum  pcif  .narum  in  quascJcAio 
nis  faculfjs  cadit.  Itaqtic  quod  a  tcUatorc  fawtcm  ci\  augcndi  animo,dimi- 
nutioncm  opcrarctur,fi  ob  id  folum  quoJ  pluruim  graduum  vmca  clcdio- 
nis  datjc  clauf -Ij  cornprchcnfj:  funt,prohibcjtur  hci cs  vnum  cligcrc  ex rc- 
motiorcgradu,quandiucxpioximioribusaJius  admitti  poteft.  Quod  au- 
tem  ad  aliud  Papiniani  rcfponfim  pcrrinet  quo  iidem  pragmatfti  contra 
quos  difputamus  nitcbanrur  i.x d.  l.4itm pMtcr  f.penul.hcths  erdit  rcfponfio, 
nihil  illud  ad  propujitamdifpjt.-itioncm  pcrtincrc.  Non  enimalia  rationc 
mouccurVjpinianus,vtp  jtct  ita  locuto  tcltatorc:  Ate  peto  vi  ft  (jutd  Itbero- 
rum  hMbueriSytHts  prMdm  mea  rehnijuf  s^rel finort  habnertSytuts fiue  rnets  propin- 
^uis.aut  etidm /  berns  no/hts:  Oi  dincm  Jcriptui-a;  fubllitutioni  factum  cli*e, 
quam  quod  iis  vcrbis  null.i  clcctio  djtalproponcrctur.  Sic  cnim  fcnbit 
Tton  ejfe  ddtam  elecltOfiem  fed  ord  uem  fcripturd  fttb(}ttuttont  fdclum  ref^on- 
dt,  Ita  innucns  non  obfcurc,  jliud  fc  rcfponfurum  fuiire,  fi  clcctioncm  c*arc 
tcllator  voIuilTct.Ac  quamcti  illo  ctiam  locoabuti  folcantnoftri.vt  probct 
Difiundam  pofitam  intcr  pcifonas  intcr  quas  non  cadit  adfcdio  ordinata, 
non  rcfolui  inconiunda:n,  fcdintclligi  ordine  fucccftiuo  :  Non  potcft  ta- 
mendifllmulare  Paulus  Caftreiifisadcumlocum.nbi  hoc  no  pl  iccrc.  Quia, 
inquit,inter  cos  dc  quibus  ibi  Papinianus  tractJt,  non  cadcbat  adfcctio  or- 
dinata  rcfpectu  ciufdcm  pcrfona;,quoniam  vxor  adfcdioncm  hibcbat  tan- 
tum  adcf>nfangiiincos  fios  -,non  ad  confanguincos  mariti:Et  maritus 
e  conucrfo  ad  fuos  tantum,non  ad  confaiiguincas  vxons.Ncc  co  ininus  ta- 
menadmittit  l^3pin:anus  ,  fubftitutioni  ordinem  fcriptur.T  factum  cflc,  vt 
propinqui  hcrcdis  tanqi^am  prius  nominati  propinquis  tcftatoris  pr;rfcran- 
tur.  Ex  q.io  infcrt  idcm  Ciftrenfis  &  rcctc  ordincm  fcriprura-  prjrpondcra- 
rc  ordini  adfecti  onis,quQtics  tcllator  certos  hdcicommifli  gradiis  pr<cftri- 
plit.  Alioqui  prartcrendi  clfent  in  Papiniani  fpccic  propinqui  vxorisqux 
tcftabatur,  propinquis  mariti,qui  hcrcs  fucratinftituius. 
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ERROR  OyiNTVS. 
SifXfluribHS  tjui  ehotp§merMnhntm9  eieclns  fihAnpnmH 
fidtic9tmniJjHrn  pettrt  pfJiMh^  ^wf  Mff  • 

^  ^  ribuseIigcndifactilat!em>QumroUr>quisfi<ieicoinininurn 

fii^  pctcrc  poffit>An  omne9>ao  nemo»  Nam  (ivenim  tfl  vt  cft» 
S         proxim^  dirputauimus , quotics  vnum  cx  plunbus  cli- 
^  V     gcrehcrcs  iuffus clj  conilicionalc  fidcicominiiiuui  clfcqiiip 

pc  non  aiij  rcliJtum  qua.n  cjui  cligccurac  proinde  fub  ca  dcmiim  condi- 
cionc  i\  cligctur  l.ao»  ^Htddm  24  /.  zmum  tx fam$Itd  67.  $.  1.»«  ^»./.  citm pattr 
jj.§.heredttarem  fiUus  de  legat.i.  conrcouens vidcrur ,  vt  ^ucmadmodoai 
no  cledo  caeteri  omnes  coodicione  dcnciant  d,  f .  im fii.  Jta  n^mtne  elete 
dcficiantomnetcondtcionCv&conrcQucntcr  ncmohdcicommifTum  pete* 
rc  poirit.  £t  tamcn contr^  fcriptum  eh  plcri^<|«ic  iuris  nof^ri  locist  fidcico- 
nifflBMlviciliCct  pctcre  omncs  poffcqui  cligi  potucrunt.</.  i.CHm  fMtddm  d  l. 
'vmtm  rvfvm/ia  ^.rogo.lLabeo  ix.^.vlt.  D.de  J}atultb.  Atc^uc  ita  viJgo  noftri 
fcntiunt,omnibus  cjui  potuerunt  eligi  datum  vidcri  hoc  cafu  hucicom- 
miflunijVt  difcrtc  fcribit  Caftrcnf.  4id  d.l.  vnnm  §.tta^Ht  (fr  ad  d.^.  rogp.  An 
quia  vidcantur  omncs  tacite  quodammodo  ciedi  ?  Quomodo  djcimusy 
Mortuo  patre6imiUb  itoteftato  videri  ab  eo  tacita  qosdaro  volon^te  infU- 
ttttos  le^mofl  ibcceflbrer/^5./.  confammr  %JmfnntifJ}M  nir*eidicUU%ti$ 
^xhtredd^  116^0 ltgni.u  MkAmi  ver^ ,  ncc  cni  m  poiTct  cxpreflc  (ic  fieri 
lcdio  \  r  omnesrimul  cligereotunciim  ipfo  cledionis  oominc  figni6cetiir 
neccditas  prarfcrcndi  aliquos  <actcris.Pr<i:ferri  autc  non  polTunt  omncs ,  ncc 
proindc  vidcri  clegilTc  i5,qui  omncs  fnnul  noniinaiTct,  parcmque  omnium 
condicionem  tecillct.  Itaquctamctfi  farendum  lir,nominatis,  vtmelius  lo- 
quar  quam  fi  diccrcm  cIed:is,omnibu$  iis  cx  quibus  vnum  ciigcrc  hcrcs  iuf 
iuscrat,omncsadfidcicommi(rum  admitti  deDere«Fototafflettnonaiioiiu 
cc  ncc  alio  modo  admitti  eos  ^i^m  qao  adnutterentnr  fi  nemo  eJedus  el^ 
let^  Okoi  niliil  penitus  inicrfit  anneminem  Iieres  elegerit;a n  o  m  ncs  vt  ne- 
^ocIc^svldeatur.Ali^dqoeobAvuandumefrc  diccrcm  fiteibitorei  fidei 
commiffiimrcliqoi^rctoonqoemlicrcs  elcgi^ct,fcd  quem  heres  nominaf- 
fet.Omnesenim  nominari  nd»*:!  prohibct,quamuisomnc$cljgi  impofllbi- 
icfit,  Qno  igitur  iurcficri  hoc  diccmus,vt  fiuc  nemo  clcdusm^fiucomnes 
nominati  fuennt  ab  co  qui  vnum  cx  familia  cligerc  iulTus  erar,omnes  fidci- 
'commiifiim  poflint  petcrcqui  cHgi  potucrunt?Refp6dcbic  Caftrcnfis,  quia 
his  ca(ibus,autpotius  vnoillocafu  qui  fuperioresdnoscofltinetf  quoMili 
e)e<ftiofa6tafit>fideicommiirumofflnibusrelidi}mefl*evidcatur.  Sic  erfini 
^lc  fopndi^s  locis:  Notans ,  Fa£bi  vnios  dedione  condicionem  rcfpedn 
^ionim  deficerc  9  &  hoc  cafu  fidcicommiflum  cfTe  condicionaJc ,  Scd  fi  nt* 
mo  ab  hercdc  fucriteleSusf quomodo  apud  Caftrcnfcm  legendum  &  fup- 
plendum  cft  in  d.$.ifdfue )  vitlcri  datum  omnibus  fideiconnniftum ,  &  qui- 
dcm  punmi  ncc  vlla  condicionc  fufj^enfum.Hoc  enim  ad  Caftrcnfcm  aJdi 
oportet,v:  ca  intcr  duos  iftos  caHis  fit  differcntia  qua  iJIcinducit»  Quamqua 
autcm  ncquc  vllo  iuris  Ioco,ncquc  ratione  ahqua  Caftreofis  oititur,A^haoc. 
iuamicatcaUtW  g^^i^iYi^S^^  uoicn  goflc  ijft>m«fe  £robii|«L  co^»d« 
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Caios  fcribitin/.vrrww  7.1,1.  Z).^*rtf^.^/«6.Ciim  quiHam  plur  bus  hercdi- 
businftitutis  vnius  fidcicommifit,  vtcum  morcretLr,  vni  cx cohcrcdibus 
cui  ipfc  velJct,hcrcditatcm  rcftitucrct,vtilc  cflc  fKiciccmmil]*um,Rationc  il 
la,qu6d  non  in  arbitrio  cius  qui  rogatus  eft  pofitum  fit,  an  omnino  velit  rc- 
ftitucic,  fcd  poiius  cui  rcftituat.  Plbriinum  namc]i/c  inrcrcft, ait ,  vtrum  tc- 
ftator  taciat  in  potcliire  ilJius  >  cjucm  obligari  cogitat  (i  vt lit  darc ,  An  pcft 
ncccftitatem  C3ndi,rolum(^  Ik  cnim  Icgo  uon  foliM )  diJinbLcndi  arbiti  ium 
libcru  conccdat.Qnibiis  vcrbis  vidctur  Caius  iniuicrc,  Qroiics  alicui  datur 
clcdio  pr.-Ecedcrc  ncccf/itatcm  d.-!ndi,qtctaciat  ncdubitari  poftit  cjuin  om- 
nibusfidci:6mifsuiclictuclfc  vidcatur.  Quod  fi  ita  di,  nihil  cr^o  inrcrtiit" 
An  vnumcx  familia  cligctc  iulfus  flt  hcrcs  ,  An  vcro  fidcicomrriillum  rcd- 
ilcrc  omnibus  cjui  fuiit  tx  l'amiJia,Ii  nullu  cx  onintbus  cligerc  vclic.  Vtrii.f- 
c^uc  cnimiorinnl.cfccunJum  Criftrenlis  rcnrciitiani  idcfcnfus  cl],vt  gr.iuA- 
lus  ilt  hcrcs  fidciconiminum  ^cjiic  ac  omnimodo  rtddcic,vcl  vni ,  fi  ai:qi;e 
clcgcrit,vclcmnibus  fi  ncmincm.  Lrit  igitur  vtroquc  cufu  fiocicominifium 
ccndicionalcjfed  longc  diucrfis  condicionibus.  Pnor;s  (icjuidcm  fidcicon?- 
inifricjuodvnirclictumeft,condiciocritadfirmatiua,  Si  vnum  illum  elc- 
gcr;t,Poftcrioris  vcrb  ncg3tiua,Si  ncmincm  clcgci ir.  Hoc  vcib  mihi  proba 
bilcficri  nullomodopotcft.  Nam  cum  proponatur  fi  lcjcommiflum  difcr.. 
tis  vcf bis  ita  rcli«flum,vt  hcrcs  vnum  cx  tamrlia  cligcrc  iu/Ius fit ,  nihil  uui- 
dcin  fit  autpra?tcr  vcrba  ,  aut  contra  voluntatem  fi  lidcicommilfum  hu- 
iufmodi  cjuis  dicat vni  rclidum  elfe ciquc inccrto,  fcd  cx  ccrtis  ,.ic  proindc 
fub  condicione  fi  eligctur:  In  ecjcjuc  conucnit  mihi  cum  Caftrcnfi  &  cartc- 
ns.Scddico  ficri  non  fijlum  pi^tcr  vcrba,  vcrum  ctiam  contra  voluntatcin 
tcftatorisfi  cx  fupradictis  vcrbis  cjuis  dicat  fidcicommiHiim  alitjuod  omni- 
bus  rclidum  cflc^cjuod  vcrbis  .npcrriffimis  vni  relidtum  fuit.  At  mulrb  ma- 
gis  fi  c]iiis  addat ,  hdeiconiiDiduin  hoc  quod  ^omnibus  rcJnftum  ncftri  vo- 
iunr,cflc  condicion.i]e  ,   fi  ncmo  cligctur.    Vcrba  cnim  adfirmatiua 
quibus  tcftatorvfuseft,quomodo  ncgatiuam  condiciontin  includcrcpof- 
funt?  Non  ignoro  fieri  facilc  pofrc ,  vt  cjuod  fub  condicjonc  aJicjua  vni  daiu 
cft,fub  cotraria  condicionc  adcmptu,&  coniia,cjuod  fub  aJiijua  ccjidicionc 
adcprum  cft,{iib  cotrariadatu  nw^Wi^^w^x  l.aU^mkndo  ^o-j.de  cor.d.Qr  dewn 
i.legatAinuultieri^,  De  ddt.leg.Scd  vttjuod  vni  fub  aljcjua  condjcionc  da- 
tuni  cft,vidcatur  ca  dcficicntc  aliis  datum  eirc  fub  cbtraria  cbdicionc.ld  vc- 
rb  aufim  dicere  nufpiam  fcriptum  c(fc,nccfcribi  \JIo  vnquam  JocopotuiQc 
Scd  etfi  fideicommifllim  a  tcftatorc  itarcIiCtum  proporcrcturc»7«i^«j 
exfamt/tMfuNt,  nijivnum  exommhu4  eUgere heres  w<«/i/:cji  ibus  vcrbis  dubirari 
non  poirct  cjuin  Hdcicomiflum  omnibusdatucfict,  adhuc  tcmen  dici  portct 
fidcicomifsu  illud  cflc  cjuafi  codicionalcprimacj;  hcrcdisvoluiitatc  cxieerc 
vtnbpriiis  ad  fidcicomiflijm  omncs  dc  familia  poflent  admitti  auam  hcrcs 
dixiflirt  noilc  fc  qucquam  cligcrc  l.  fideicojnmtffA  ii.  i.fic fidetcomiffHm  reU^u 
D^/rfii/.j.  vbitamcntcftatorllcdixcrat  ^tji  hercs  meus  no/uertt  qux  locv. 
tio  valdc  diucrfa cft  jb  illa  (juam  nos  proponimus  ATi/;  vnmM  ex  ommbtis elL 
gere  heres  w<i/i<,ijuia  verbu  n74//r,cjuod  fuo  fenfu  implicitu  continct,vcrbu  ve 
/i/,temporjs  traclumhabct&  cxtcnfiuumcftad  teinpus  Jfiituru  vt  VJpia«as 
noftcr  fubiungit  in  p .fe^.  ttJ  tn  Lu^.fteju.s  adtta  r>M  SC.  Tert)//.  cjuod  oon 
finiiiitcr  dicipoteftdc  vcrbo»a/«rr#/,cuius  potcftas  prima  noluntatis  dc- 
ciarationc-  confumitur.  <^  Jf.     fidticmmtfiHm,  Ergo quandiu potcftlic- 
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rcsvnumcx  omnibus  cligcrc,tandia  iicmo  dixerit  omnibus  cx  familia fi-» 
dcicommiHum  rdictum  cllc,  nccli  liclcicommilfum  iis  quarproximc  retu- 
limus  verbis  conccptum  proponatur  :  Cui  confc«jucnsiict  vt  li  aJiqui 
ex&mtlia  viuo  hercde  decefTerint  »nihil  ad  beredes  (iios  tranfmitunr, 
qnafi  peadcnte  legiti  condfcione  defiindi  dlfdti^tmmiffM  iJhHmtmhcmi 
nonaequcdici  poiTet  (i  (idcicomnijiruai  cfietpurum»&  quafi  praeteQtt 
die datum  d.Uhm tfuiddm i4.</#/(r^4/.2.Quant6  min^  igttur diccndiim  erit 
cum  PauloCaftrcnfijdatum  vidcri  omnibiis  ficlcicommiirijm,quodtcftator 
dedit  voi  cx  kamilia  quem  iiercs  ciigcrctsU  auila  iit  Tccuta  ekdio. 

ERROR  SEXTYS. 

2>« ftmfnU  fStvdtUM  Urtmm  txfimuUa  6y»fjri^,de  {igm,z. 

W^^^^^f^iA  Ed  hafc  foruflc  magis  fubtilia  quam  vera  vidcbuntur,oin  Pa- 

W  *       ii-y}  pinianum  ipfum  anobis  ll:arc  oftcnc^amus.  Id  vcro  apertifli- 

S^<': 111  u  fiet,pt  olatis  iis  iplls  I^apiiuani  vcibis  in  qiioru  inrerprcta 

/^i**f.^  )  >/  ,  tionc  aCaflrcnil  dilTcntimus ,  v^ux  cxtant  $n  d.l.vnum  exfami- 

^il^"^nr^2^i  '  in  cifius  fpccic  ita{crjpfcrattcllator:^<?g*  fundwm 

titm  mwitris  rejhmM  ix  lihrtis  nti  ^nht»  Ait  Pauinianus»  quod  ad  verba  atti- 

net  ipiius  eflls  eledioneoi«  id  eft  non  alium  es  nis  verbis  polfe  fidetcQinmif 

fum  petere,qu^m  qui  eiedliit  erltab  herede»(iue  verba,nue  mentem  teftato- 

tisinfpiciasMieeproiQdepetere  qocmqtiam  pofle  quandiu  alius  nrarierri 

potcft,id  cfl  quandiu  hcrcs  viuir,quia  toto  eo  tcmpore  liberam  Itaoet  mu- 

tandae  clectionis  facultnrcm:  Non  cxnntura  cIcdionis,rccl  quia  non  nifi  cum 

inorcrccur  cligcrc  iullus        d.l.vnuin prtre.  Quicnini  prats  pctcrcvcllcti 

non  folum  prarinaturc  pctcrctilcd  etiain  nullo  iurc ,  quia  lc  h  Jticc^intnilla- 

rium  clfcprobarc  nullomodopo(Tcj:<iii6d  tamencuilibct  li.icicomniilTum 

petenti  neceflfario  probandum  eftX  pejhfusm  5.^  •  fi  dt$s  D,  vt  Uva  t.Jeu fidtit» 

firmmi,  eMmfcmnm.  £t  quidem  ex  vecbis  teftamenti  l.fuidsm  tum  fUmmft  - 

mHiits  4^-  I^  de  hered.infltU.LHc$MS  78.$.  u& fe^'Sd SCTrtheO,  Nifi  verbi 

quacderuntfuppleriponintiuila  tnterpretation(,vcI  eorrm  qui  ius  faccrc 

poffuntautoriratc  fupnicantur.  d.l.vrmm  }.ff  oMtffa  cr  *Kv/t.  de  legat.i.l.exfd' 

Be.  x^J-in  princtp.l.<fHi  fsliHm  74.  ad  SC.  1  nbell.  l.  verhHm  zolo.  10.  ( .  de  fideie. 

Quid  c!  go  li  dcfundus  fit  hcrcs  priiisquairi  aliqucm  cliticrcr?  Petent  omnes 

inquitPapini.tnus:feditatamen  vtnonrcpccatquod  circa  priorein  fpcciena 

dixcrat  eiHod  ad  ver^Mtirintt, Neqne  entin  dici  poteft fieri  ex  verbts  idtquod  ' 

aduerfus  verba  ipfa  fitt&  verbis  non  modb  non  (auentibas » fed  etiam  repn* 

gn3tibus.Q^id  vero  magisrepugnansjquamvtfidetcommif&u  quodvnida 

tu  eft»  omtim*datu  interprctemtrr.^An  non  dicimus  ynH  ad  difterentia  t^MVNf^ 

£t  vicidim  0wm/addtficrentia  vnius?  Ettamen  ita  ciTe  in  propoilta  fpccic 

Vtfideicommirtiini  hoc,  quod  omncs  pcmnt  vni  fcli  rcltcluiri  fir,  tcP.atur  c- 

uidentifliirc  Pnj"  inianus  ipieir;  d.§.rc^OyC>\n\  (1  biicit  inhunc  niodi  ni: //^- 

^ue  euemetvtijHod  vnt  datntn  efl^vtnts  plunhut  v^tns.^petere  non  pcfy.t/rd  omnei 

peTd^itycjuod  non  omn^HS  datnm  r//.Q^ii.I  verb  ftribcrc  potuit  lik  a^  t/ tius » vt 

i J  ip(um  cxprimeret  quod  noa  tflTerimtts  fidekommtflum  hoc  quod  fecuo* 

4iaa  vctba  noo  nifi  vai  datiun  eftyiion  poflb  vidcrt  ooMlbas^um  cflie^Ncc 
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tnmen  c^nt  mjnus  Cafti-cnlls^red  vt  vitn  luiius  ohicaioins  cf!ugi|pt,  fic  intcr- 
pretatur  vcrba  lila  l  ^^iumViti^ucd  noncmnthus  dtituvi  Ji- \i  uc  (lio  fubaiidia 
&  fupplcai  ji  vma  eiioaiHr.^nLd  li  nulius  cijgitur ,  in<juii ,  oii.inLnis  tiatum  vi^ 
detur. At  probabilis  interpretatio  bcc fton  eltNon  enim  (ic  Papinianus  lo-* 

Jiuitur  vt  itmpJiciter  dicit  9  hoc  fidcicomroifTum  non onmibus  datum  elfct 
ed  ita fcribit  tra^ans  dc£dcicon.nunb<|aod  omncs  petum.  Ergo  vulteo 
ip(b cafu  quo  pccunt  omncs  hoc  fidcicommiflum» non  omntbus  t.iu)en  Ja> 
lum  illuii  cr»c.  A-qc;i  non  oronespctur.t  co  cafu  quovnus  cJigatursicd 
qtio  nullus.Scnl\t  jg!ri'r  Papinianus  hoc  hc^cicommifTmn  nulio  pfnitus  ca- 
/u  omnibustintu  ti  c,lt!tH  nc;un.  qi.idc  cuin  null».s  ciciltus  luic.Vno  cnim 
clccto  fupcui^jcuuni  tllct  mcncrc,non  omnibus  t  aiuu)  ciiciJ  quoilnono- 
i«ncspetant,rc<i  vnus  duntaxat.  Quis  cnimdc  eoclubitarct^Itaauc  ncgari 
non  potcftt<]uin  Papiniani  lententia  aim  noAra  con(ent»t.Sed  jJlud  tamen 
adhoc  mirum  cft,quod  nec  Papinianus  ipfe  eiplicat*  Q[to  igituriurefiatvc 
omnesqui  iunr  ex£imiJianemineeledo  pctamfidcicommiflfumtquodne» 

Jiue  omnibus  datum  eft  vt  probauimQS»neque  vcrb  vni,proptcr  cictcdam 
ciJicct  condicioncm  Tub  qiia  vni  dau  ni  fucrat,  id  cfl  fi  cligcrctur.  Nam  & 
hoc  dignum  cbfci uationc  cf^c^uod  non  ita  fcribit  Papinianus  fed  emneipe- 
tdnt  ^uod  vni  daturn  esiyi^c  it.i  cj  wd  n9t:  ov.fithusx^nnira  quia  ncc  omnibus». 
nccvni  dati.mpotcft  vidcn  iiucic:: mmiiiuin  cocafu,quo  pctunt  omnes. 
Cum  nonaliter  omnespctanr,  quamiiuuliusfitelcSucquod  cumeucnit» 
^is  eftcjvifideicoiftroiffum  fibi  vni  reiidpm  poffit  dicere?Ratio  quan» 
qoarrinKiSyni^ilIoryqueficitvtcIedo  ncmine  omnes  fiikkomflNflittnpc-' 
tant  quod  non  omiDus  datoni  fuit,illa  fola  adferri  poteft  9  quod  alloqoi  nt* 
cefle  cifet  eucnirc  vt  ob  non  fa&an)  clcdicnem  fideicommifluui  imcrcic!e« 
fctab  co  pra.rtan«ium  qui  vrumcx  1  n  ilia  cligcrc  ii  Hus  crat:  Qi  oadmiflb 
ilhid  xtiam  ci  cnji  tt,  vt  in  cius  cnci  pot'  liarc  f.  ccic  nc  vlii  iidciconin.irn  m 
dcbcrcr,(>cut  in  cius  potcflatc  cIKm  vc!  .Tlicjucni  cligat,ve]  nemincm.  Atqui 
hoc  abfi  rciUni  eiict  aiicnunique  a  lanonc  luris  qua:  nunquam  patitur  vt  in 
potefiarclit  debitoris  an  debeat  i.i.§.ScdM0lMMluu  l,  n9tt  vttjne  D.  de  eo  <juod 
etnJ0C.l4tt^hM€i«iidt€fne  Z^DJeeilu^  M8i«,}^ec  magis  &  de  fiJei^omraii^ 
fo  qujbi  ii  dc  legato  in  hcrcdis  arbitrium  &  volumatem  confcrcndo  trade^ 
tur  d,l.vtrittn  7.  $.i,D.de  reb.dub.l.SinMim  4}.Jf.  ie^aium.de  iegat.ul  fidcicem^ 
iniJfa^6.D  defidetc.hhert.£iCi<ihU  numquani  dcbct  in  potcibtc  dcbitorig 
cire an  dcbear,ita  ncc  taccrc  an  dcbcat,  vcl  non  dcbcat,id  cft  vt  eximar  (c  ab- 
obfl^itiop.c,hitc)f]!-c  >\-o  f.  im  oblipnriorcm  tollat  l.rfc  eiij.^.j.D.de ado, 
l.jijeruum  <)i.  i>.nu^;c  t  idciU/Uij  D.devnh  ebh^at.  Nc  i^itur  nb(ur>ium  hoc 
CLcniat,ncccllari6  induccndum  &'  rccipicndum  tuitjVt  Iincniii:ciii  clegiflct 
is,qui4vnoro  ex  familta  cJigere  lnflbsfbiiTct ,  pecinde  pciTent  oinnes  pererc 
fideicommi^myquod  iion  oronibu»  dttnmeft»ac  fl  onnubus  danmi  ej!er«- 
Akcrutrum enim admltti  necctfcfuit>vtyei  oroncrn^  cTcom m iifu m  petere 
po0cnr,  vcl  nemo.  Vnus  nnmquc  vtpoflct  pctereficri  nullo  modo  potcrat»' 
C^m  fciri  non  poflct  elccto  ncminequis  vnus  illc  clTct  qui  fideiLoir  miflfiim 
fibi  danim  diccrc  p<>r!ct.Qujn  c|uam  n^^n  rnm  iiiccrtitutio  illa  cfi  qujetacit 
ncponu  quifquam  loius  cclia.ite  clcctioiic  pctcrc  iidcicomi.ulli.m  cligcii- 
do  vnidatum,qcam  quou  Ij  linguh  s  i-irpjcias  qui  fliui  p  .tuci  ui'!,vc!  um  cft 
inomniuni  perfonisdcfcciflccondicioncm,  qi.A'  »n  cui  oqi.c  rnguiatiin  per* 
fi»iia  iin])leri  poieratyJt  dcftus  is  >6iiifct|acx||iam  ini^Jcii  op<;rtucrat,vt  ^oii^ 
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lct  vnus  illcad.fidcicommiflum  admitti: Tantum  abcft  vt  di.  i  po{\]t  in  om- 
niuin  pcrfona  cxtiiiHc  condicioncin,i]ujc  in  nnguloriim  pcrfonfi  dctjcit.Ex 
quo  incclligimus  cotum  hoc  ius  dc  omnibus  adiniticndisad  pctcndil  fiiict- 
commiiVum  quod  non  omoibus  dainn)  fuit»  atquc  ira  vcrbis  ipfis  rcptignan 
tibus,cx  intcrprctationc  alicju.i  dcfccn  icrc.cdtj;  non  voluntatis,  fc  j  i...ris«aJ~ 
iuiuntis  voIutatJtcnatoris,:ic  circuueniri  caab  hcrcde  patiat!.'rpo£ius  quam 
fupplcnci^ aut  vcrba  tCil.imcti,aut  voluntatc  tciiatoris  in  apcrta  vcrborii  fcn 
tctu:quod  lurcconfulti  uccrc  nuqu.im  lolcnt:  quippc  quoru  munus  fempcr 
tucrit  vt  fcpias  cx  Cuiacio  monuimuswmcrprctan  »  non  fupplcrc/.  cotMmo- 
dtjiime \o. D .  de  /iher.(ir  po/fhH^fi.yic^o  efichanc  inccrprctationcm  volunta- 
tis,quu  is  qui  vni  hdcic<»mmilium  rclinquit  qucm  iicrcs  clcgecir,nihil  pror 
fus  cxprunit,proptcr  quod  VI  Jtri  poiTltca  clle  volunt.icc,  vi  li  ncmo  cliga- 
tur,  omncsaJ  hicicommilhim  admitt.intur.  Nini  prasicr  id  quod  jpfa  tor- 
mula  vci borum,ex  quibus  potilTimum  ac  muito  ccrtiiis  voluntas  dcprchcii- 
ditur,fuadct  potius  vt non omnibus iidcicommiliinn  dare  voluerit  iStCjui 
vni  dcdit,qucmadmodum  vnius  clcctio  cxcludit  jn  totum  ca'tcros,^./.z//7Mi» 
j^.i.ver/". i/ii-y/i^,  Illud  ctiam  multo  conucnicntius  ac  verffiii.ilius  difpiitari 
polTct,  tuin  qui  vno  elccto  cxtcnjs  omncs  cxcludi  vohiit  quali  dckclos 
co:idicionc,  pcrindc  voluillc  cxcludi  omncs  quali  condicioncdcFcda  fi  nc- 
nio  cligcrctur ,  vt  cadcm  lit  ratio  omnium,quantum  ad  omnes  ,  qu.r  vnius 
qoantua)  ad  vnum.  Eft  igitur  h.rc  intcrpi etatio  iuris  potius  quam  vohinu- 
tis.  Nccclll*  fiquidcm  cil  vt  ius  hac  partc  fc  intcrpon  jt  nc  (it  in  oibitrto  hc- 
rcdis  grauati  ncmincm  cljgcndo,hdcicommin'.!m  cludcrc,^*:  in  ptrnam  non 
£i<flJccIcclionis,!n  quo  fi  non  dolus  ccrtc  ncgligcntia  faltcm  aliqua  vcrfacur 
vt  tradat  Bart.     i.jfitjnu  Ttno  ly.p.i.de  legar.  i.  Ita  a;(rcm  fc  lus  intcrpoiiir, 
vtpati.itur  omncs  fidcicommillum  petcre  ,  non  qu.iti  ca  tucritdctuncti  vo- 
hjntasjfed  quia  nihil  luclius  habct  quod  conflituat:  \  t  funt  ulu  plcraquc  iu- 
rcciuili  vcl  rcccpta  vcl  conftituta,nonaIia  ob  causa,  qu.\m  quia  nihilmclius 
dici  po(fit,Qiia!e  illud  cft  vt  fratcr  fracri,agnatus  agn.ito  proximo  fucccdat. 
Neccnunautvotumnaturar  aut  ratio  vila  miferationis  hcrcditatcm  fratris 
fratri  adiudicat,vt  folcinus  diccrc  cum  dc  parentum  ,  aut  libcrorum  fucccf- 
{iomhu^^\i\ti\zxm\}s l  fcrtpto  'J.^.vU.D»vrid.hhe.i<:>\  rjtio  illa  fola,qubd  poft 
parcntcs  &  Iibcros  pcrfona  nuila  fit  quam  aut  h  atri  practcni ,  aut  cum  fratrc 
concuricic  .Tquum  fit. 


ERROR  SEPilMVS. 

De  plHnbus  ob  nuU^m  ele3$9nem  fdflMm  did  fdeicommijfum  admit- 
tendtt.jin JimuliMn  ex  ordtne»  Etadt7 0Mel/,i.$ .  exhere- 
^  diuos  de  hered,^  fttlcid» 

Orrb  cum  iufta  intcrprctationc  ita  fiat  vt  fi  is  qui  vnum  cx  Bimilia 
cligcrc  iuflus  erat,  neminem  clcgerit,omncs  pofiirtt  fideicommir. 
^^^^^  fuin  pcterc  quod  in  cafum  cledionis  vni  datum  fiicrat ,  in  cafum 
vcro  nulNus  fccutar  cIcdtionis,ncmini:ConfcqLCns  cft,vt  non  omncs  qui  c- 
ligi  pot'icrunt,admittidcbcantadpctitioncm  fidcicommifii,  fcd  ij  tancum 
^uos  iurii  ratio  habeatpro  fauoubilioribus  >    ^ui  ali(}uadc  caufa  dignio- 
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res  vidffri^cbcant,  c]ui  cartcn$pr«fcrantur.  Proindc  fi  ponas  ineafimilU 
plurcsfui/Tcpcrfonasdirparii  gradus,  quamuis  potucrit  grauatus  hcrcs  v- 
num  cligcrc  cx  rcmoiioribus  quoquc  gradibus  rccundum  ca  qwc  in  pr«cf- 
dcnubus  difputauimus  ,  nulJa  taraen  fad»  elcdionc  fictcmpcrandarcs  crit 
yt  proximiores  priorc  loco  inuitati  v  idcantur  Nam  &  cadcm  luris  intcrprc- 
tatioadhibcrctur,tamctfi  ommbus,  qui  cx  familia  funt,  fidcicomroif- 
luni  reiiaumcnct/.»m^M52  ckmuaS.infid€iCimm$ffo  l.Peto6Q,  ^.f-k- 

tr^<///rj4/.2.Ncmoautcnidixcritmciioris  conJicionis  cfic  dcberc  illot» 
quiinrcmotiorcgradufamili«  conftiiutifijnt,  cum  tidcicommirTum  pc- 
tunt,quodipfisdatumnon  fuit  ,  quam  forcnt  fi  fiacicommillum  pctcrcnt 
libi  datum.  Pracfcrtmi  cum  id,  quod  dicimus^fideicommifTo  famili*  rclido 
practcrri  proximiorcs.non  cx  vcrbis  fijt.fcd  cx  iuris  intcrprctationcfic  acci- 
picntis  voiuntatcm  tcftatoris  .  quafi  tcftator  iuris  rationcm ,  &  ordincm 
fcqui  voljcrit.qui  alioquin  fi  rcmotiorcs  cum  proximioribus  concurrcrcnt, 
periJcrtcrctur./.W/.f.i^*W.y^;7,yfrQuantomagiscadcm  iuris  intcrprcta- 
tio  bciciKia  crit,  i/io  cafuquo  nihil  aiiud  fitquod  tidcicommilfum  faciat 
praricr  ipfam  i-.iris  intcrprctationcm?  Ncquc  vcrb  nouum  cft ,  vt  latius  pa- 
tcatcaufavoluntatfsquamiuris.  Idcm  namquc  accidit  aliis  cafibuspIcriA 
qucac  fcic  fcmpcr,qi.ia  Jcx  fubfcquitur  voluntatcm  dummoiio  iuftara, 
non  voluntas  Icgcm,iiiii  h.ictcnus  vt  contra  Jcgcm  nihil  fiat ,  adco  vt  quam- ' 
uiscaufs  tcftaii  prrccdat  caufam  imcftati.fi  nihii  mfi  iuris  rationcm  fpc 
dcmusjajiudtamcndui  oportcat  fi  tcftatoris  volunias  iJJafucrat  vt  ca*. 
(a  imcftati  pr«ccdcrct,tcftati  vcro  Cc<\utvciMr.  i.Ji ^uuusZi.DMhered.sfh. 
Pit.  Et  in  ea  ipfa  fpccic  quam  traaamus  ciim  fidcicomiflum  lamiiixrclidu 
cft,  etiamfi  vcrum  fit  quod  diximus  proximiorcs  rcmotioribus  antcponcn- 
doscllcfitamcntcftatoradrcmotiorcs  volumatcm  fuam  cxtcndcrit  non 
dabitatur quin  admitti  rcmotiorcs  dcbcant  fiue  vna  cum  rcmotioribus,fiuc 
etiam  antc  rcraotiorcs  fi  ca  tcftatoris  volunras  fuit  vt  potior  fcmpcr  fit  cau- 
fa  voluntatis  quim  iuris<,dum  neius  voluntati  rcfiftat^^.j^.  infideuomnife. 
Eadem  rationc  diccndum  cft,Si  quid  fit  quod  impcdiat,  nc  proxiiniorcs  ad- 
mitti  po(lint,3dmittcndos  ctiam  primo  loco  remotiorcs,  puta  fi  cum  qui 
cratiiiproximiorc  gradu  fiimiliar  teftatorpcr  aliam  tcftamcnti  claufiilam 
abonisomnibusfiusdcicccritquodcum  putaret  indignum,fiuc  \wd\^m^ 
tatiscaufamiuftamhabucncfiuciniuftam  :Ncc  cnim  lufta  cifct  iJJa  intcr- 
prctatioquarindignum  &atcftatoris  fubftantia  iam  cxpulfum  cum  aliis 
ncc  mdignis  ncc  cvpulfisadmiitcrct,  Multo  miniis  illa  qujc  indignu  hunc  Sc 
expuIfumcacttrisantcponcrct,co  folo prartcxtu  quod  proximior  eflct.  So- 
Ict  cnimproximitasiisfolis  prodcflc  quibus  nihiJ  obftat ,  &  Eiccrc  vt  ac- 
tcris  paribus  prsfcrcndi  fint  proximiorcs^non  autcm  hadaius  vt  omnimo- 
doprartcrantur  ctiamfi  aliquid  fit  proptcrquoddcbcant  rcpclli.  Quid  vcro 
iniuftius  dici  potcft ,  quam  cum  qui  a  tel^atorc  propria  fubftantia  pulfus  cft 
vocari  ad  rcs  quarum  participcm  cura  ficri  tcftator  nolucrit  ?  quomodo  ra- 
tiocinatur  luftinianus  w  l^oueU.i.  S.  exhereddtos  dehered.  & faldd.i^Mo  Joco 
ctfiloauiturdcfilioapatrccxhcrcdato,&quidcm  iuftc  ita  vtnihiicx  pa- 
tris  habcat  voluntatc  :  habct  tamcn  ca  ratio  pcrindc  locum  in  quoJibct  ct- 
iacxtranco  qucm  tcftator  cx caufa  aliquafiuc  vcra,fiucfaJfa,fiuciufta,fiuc 
iniuAa  a  bonis  fuis  fummoucrit.  Nam  &  huic  conucniunt  vcrba  lUa  JuIU- 
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. nitni  impds upMmi  fr^jmsfuyfiMniUfttfm  tfl :  Nec  maior  ratio  cft  ctfr 
•  ti  faaeamns     a  bonis  teuatoris  rummotus  cft  cicra  eihercdatioiiem  ckm 

exhcrcdari  non  dcbucrit  >  puta  quoniam  cxtrancus  fuit ,  qui  exhercdari  nifi 
incptc  non  poflct,  l.  ifutddm  i^i.de  verb.obligdt.  quam  fi  cx  libcris  &  cxherc- 
datus  cfTct.  in  libcris  namquc  cxprcffam  &  {olJcnncm  cxhcrcdationcm  rc- 
Guirimus>camqueiuftam,(^uiadii£ciiius  cflvta  patcriia  hcreditate  fum- 
mouej^ititrtiberi^a)ioqaiiifoi«mriU]i|r^  ii.  l>9iikm.& 

ftfthum*  quiquc  patcmam  pctemioruccemoaeinpeMsrtfprcpriabonavr- 
-  ni^nt  h,i*UBrgius*D%d9  fiiceelf.eMS.^rff>m  caKcris  quos  cxheredari  non  eft 
necefleyidemadmittendu  erit  ctiamfi  ncque  exheredaci  finc»  nequc  cxhere* 
dationiscaufam  vllam  admifcrint ,  ciim  lufficiat quod  nolucrit  tcftator  bo- 
na  fiia  ad  co$pcrucnirc,vtab  ciusbonis  omnino  cxchidantur,nc  alioqui  c- 
iicniat  vt  faciHiis  admittanturij,  qui  faciliiis  cxcluduntur.  Ncc  qi  od  ludin. 
eciocodctLitatorishercditatetradat^nosvero  dc  iidcicommilio  agiinus» 
quicquam  a4  rem  &6ic  ^  llani  &  pcr  fideicommiirom  fiicceditor ttftatoriy 
?ROii-minl»fr«UBnv  fcr  cadiaBlicre^ttf  A  e§herfii  41.$.  eim fiHd  l>«i»M/f . 

pupiU/td/itJ, /ftfwm  ^dftio  67.  Ae  lepnt»  z.  /.1. 2.  ^  pa/f.D.ad  SC.T reM» 
•Caetcrum  quam  accommodata  Cit  noucila  ilia  lufliniani  confticntio«idMii 
cafum  quem  traftamus,cx  co  apparct,  quod  cx  ca  conflitutione  vocantur  ad 
-hcreditatcm  etiam  illi,quibus  tcftator  hcrcditatcm  non  dcditrfcd  vcl  fidci- 
commiflum  t  vci  icgatum ,  vci  iibertatcm  :  Qu^omodo  in  fpccic  qua  dc  agi- 
must  fideicommjuumpctunt  iiii  quibus  taracn  tideicommiflum  nulJuai 
•danuD  cftyvtrufimc  mosjiirispmeftateyfedhicttDttodidcrcntkcjuod 
liut  aotoriut  ialanjani  ncccflaria  vt  ina  noooni  tUod  indnccretnr»  qao^ 
fcrmittitor.etnBi  ci  qui  heres  fcriptos  aon(itadire  es  teftamcnto  oc- 
reditatem :  Atpotuit  fufBccre  ioriscommonisratioSr  intCfprctatio,vt  ■nt^ 
la  fada  clciftione  pofTent  fidcicommifrum  pctcre  illi  etiam  quibus  datum 
non  cfTctfl  modo  cligi  potuiflcnt.  Qucmadmodum  igitur  ludiniaiius  non 
omncscos  quibustcilamcntoaliquid  datum  ci\  iimul  ad  hcreditatcm  ad- 
nMttic»fcd  cxordine,iuvtpotior  iit  cauia  fubflituti  ,  deindc  cohcredis, 
ilhsfiAciiioaaniiArifvnioCf^  fideicommifrarijfingu 
iHtiAnipIosrdiiSiM&fiCifubindc  Uhos  qui  lii>crtatcmaatdii«danMottt^ 
deicommiiftriam  meruit>denique  legitimonmi  lieredum ,  &  poftoinfles 
^Sat  Ita  &  i  n  propofito  £itendunl  eft  eum  ordincm  leruari  debere»  vt  in  £• 
^cicommiiTo  quod  non  omnibus  datum  ab  omnibustamen  petitur, potior 
^tcaufaproximiorum  fi  non  fint  cxciufi:Remotiorum  vcro  ii  proxiiniore^ 
■•ut  indigm  aut  cxcbfi  rcpcriantur.   Ncc  diilingucmus  an  ii$,quo3  tcftator 
^clufit  aiaauid  dedcrit  ouo  cos  iuflfcrit  eflfe  comentos,an  nihii.  Non  cnim 
Siiiii'uiH'pdwiiUf«ndoteo  eft>vno  ndim  alio  cafo  l.peto.^^Unprincip,  &  i  bi 
fmftri  notant  JD»l^a.iLf»^«wm,78. 9,tM  le^^t.  5.  ht  quod  lu(Hnianns  im 
id^f*exberedM0hde  iis  cxhcrcdatis  Ioquitur,qui  nihil  penitOs  habcantexfis- 
bdantia  teftatoris»non  copcrtinet  vt  iauorabilior  illorum  caufa  eflc  debcat^ 
qui  aliquo  accepto  a  rcliquis bonis  exciufl funt ,  fcd  vt appareat luftinianui 
<jui  co  ioco  de  cxhcrcdatis  iibcris  tra(5tat,adcoque  dc  iis  tatiim,qui  inftc  cx- 
hercdati  fiiit,quibus  vixcftvt  aparentc  quicquam  relinquatur ,  non  dc  ii« 
l||gere  qui  velbona  mente  exhcrcdati  fucrint,  quomodo  multi  oiim  cxhcre- 
^fibanmrfA  makin^,  Vgitktr.  ^  poffhutn,  vcl  in  minimaaiiquahcrcdi- 
^atis  pvtcinftitujUjiat^uc  iu  90e^p  ipfo  licct  HOQCxprcilim  arcli^ua  here* 
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dicate  exclun*  quos  alia  ludiniani  conAicutio  habct  pro  inditutis  in  tota  lcgi 
tima  ponlonc  i.omnimedo.^o.C.di  in§ff.  ttftgm,  Horum  cnim  caufa  minus  o- 
ciiofa  vidcri  debcc,  quafi  quos  tcllator  non  tam  odio  aliquo  fit  profccutust 
<juam  mvnus  amaucrit:  Qua?  rcs  non  facit  eos  indjgnos,quoininus  ex  bene- 
ficio  legisadinicti  podint  ad  hcreditatcm  adcundam  quzab  aliis  hicrit  rc- 
pudiatJ:Qucmadmodum  riBartoIono(lrocredimus&ca:tcris4</  /.^m«- 
fiej.l^.C'de hrrtd.inji.  habcrent  etiam  ius  adcrcfccndi.Quamquam  poflctdi- 
ci,muIt6faciluispolTcius  adcrcfccndi  faluum  aljcui  confcruari  ,  quam  iu$ 
ruccedcndi  per  (idcicommiiTain  in  bonis  a  quibus  tuerit  per  tedacorem  ex^ 
clufus  ctiam  aliquo  accepto ,  Ciun  ius  adcrefccndi  non  potlic  a  tci^acore 
prohiberi  fccundum  cam  fcntcntiam  quam  nos  in  rupcrtoribus  Dec^dibus 
contraBartoIum  dcfcndimus,libcrum  auccin  ficcuihbct  aliosomncspr*. 
tcrquam  n  Hntcx  afccndencibus  aut  dcfccndentibus  a  rucccfTione  fua  ppo 
arbicrio  fummoucrc,  NuJIa  quoquc  adicda  cau(a,mult6  magis  vcro  fi  ali- 
qua  adiccla  Ht,  fcd  qux  vcra  probari  non  poflTit ,  neque  aliud  in  afcendenti- 
bus  5c  dcfccndcntibus  iplis  conflituertdu  cft,fi  calcs  lint,quos  iicc  inftitucre 
nec  cxhcrcdarc  lic  neceiic ,  id  eft  fl  ab  alio  qui  in  proximiorc  gradu  fit  ante- 
ucrtantur  :Hos  cnimnequc  inftitui,  ncquc  exhciedari  ncccflc  cft,  nifi  ne- 
cefljratCjVt  noftri  loquuntur,caufaiiua,  id  cft  ideo  tantiim  nc  rumpant  quan- 
duque  ccftamcntum  fuccedendo  in  locuin  eius  aquoteftamenti  tcmporc 
ftQteuertcbantur. 


ERROR  OCTAVVS. 
'De  ptr/ona  prdteritA  (jh£  hAkttur  pro  exhertdoM  ,att popit fideicommiJfHm  - 
petne  tnter  ctteros  tfuifnnt  ex  finmhM, 
|Ed  ctfi  ceftaincntu  ab  eo  fadu  proponas  cuius  prartcritio  pro 
'exheredatione  cfsc  poflGt  &  dcbcat,puta  fi  matcr  fit ,  aut  auus 
Xix  Y^"^3icrnus,idipfum  iurisobtinerc  debccquodobcincrct  in  tc- 
T^vV^jjra  J^ft^nicro  cxtrancj,vt  qui  a  bonis  teftatoris  eiufmodi  teftamc- 
J^4j^r«=^^^/?  ^°  fummotus,  &  cxdufus  cft^non  magis  fidcicommiftum  pc- 
terc  poflrit,intcr  cxteros  qui  funt  cx  familia,quam  fi  eftct  cum  iuft^  caufj  ad- 
icclione  cxhcrcdatijs:  Non  ta  ob  id  quod  pro  exhcrcdato  habcri  dcbeat  hic 
qui  prarccritus  fuit,id  eft  ncquc  inftitutus  nominatim  ncquc  cxhcrcdatus^u- 
mctfi  aliquid  ci  icgatu  proponatur  ne  pcr  obliuionc  pr^  tcritus  videri  pofiit, 
$.po(lhHm.fnfi.  deexher.hb.  Qua  proptcr  fpecialem  &  nominatim  faaa  ex- 
clufionem,quz  omnino  ccrtc  neccflaria  cft,  vt  cxcludatur  hic  a  fidcicomiflii 
pctitionc  aJ  quam  c^teri  omncs  qui  cx  familia  funt  admittuntur.Prxteritio 
enim  folactfi  pro  exhercdatione  habctur,  non  tamcn  adeo  indignu  facit  cii 
quiprartcrituscft,quominusaIia  via&pcr  fidcicomifsu  ad  bonatcftatoris 
admitti  polUcacquc  fi  cumteftator  nominntim  &  cxprcflim  abonis  fuis  o- 
mnibus  cxpulifsetsNifi  ponas  prztcritum  fuifsc  adiccta  aiiqua  przteritionis 
caufa  ciquc  iuftaqualcm  rcquirit  luftiniani  C.QTi{kxx.\xx\o7^He{I.u^.XJtcitm 
de  appeLcognofc.$.  alind  ^uofue  ea^Hlum.Vix  cnim  dici  poffit  quamobrcm 
vcl  in  quo  minorispotcftatis  cfse  dcbcat  ciufmodi  prartcritio  quam  ex- 
hcredatio  nominatitn  fa(5la.  Scd  cum ca caufa:  adicc^o  non  fit  prarcifc 8c 
abfolutc  ncccflaria  in  quacuniquc  prartcritionc  pro  exhercdationc  ha- 
bcncla>  ac  ilio  folum  cafu  quo  ca|pciroiu  prxtcrlta  fic  ^uje  primum  ia 
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taufa  fucccflionij  gr,<lum  locimque  obtine.t .  volo  rficete  non  omntm 
p«te,.t,oncn,quxproe,heredationei;t,tamam  n im habere pofle «d/J. 
mouendumprxte,.ij,m  apetit,onehJcKommifl;,quintam  haberet  notni. 
n-.t.m  fafta  exclufio.Eft  cn.n,  l,mil,or  cxhcrcdai,oni  &  proximior  cxclnfio, 
q,.i,mpr»tc„„c,et.am  qoa:  pro  cxhercdationt  habeatur.  Maxime  veto  6 
po.,as  null,  m  hu,u(moa.  exch  fionis  efti6um  alium  cfli: poflc,quamvtei. 

com  f/  ,  quod  con„„gct  faclcquot.cj  „l,s  crit  cxclufus ,  vt  nihil  ei tb ,n- 

.  r     n  """"  "  '"•^'"^"         imcrr  retand« 

cmnci  liue  tcflament,  fiuc  contraftuj  clauful.s.i.n^  fingula  cl.ufularu  vcr- 
ba,  vt  almu,d  opcrcntur.^./,.;.  ,09.J,  /re.,.Erit  vc.6  hoc  indubit.. 

t.us  f,  tcaatcr  cae,clufion,s,&:  vt  loo„utu,,priuat,onis  quam  irr<.gauit  ca»- 
f  ,n  attuler,t  c,i  ?  oftcndat  habitun,  at>  eo  fu.rtc  pro  indigno  ,llum  quem  cx- 
clulit,fiucr.t,o  ,nd,gn,tat,s  ali<)ua  interueneri, ,  liue  colcrc.n  illum  q„.fi- 
|,cr,ttcfla,or,^.ersa.llumn,alefcpr6b,retaflcaum.  Nam  &  cumTcfla- 
.o.plur,buslcg,tumdcd,tfubeonomi„e  quod  on,nibus,qui  conuenUt, 
&  omncs  co,nprchcndcre  aptum  fit,conftat  tamen  ad  lega,aldmi^eo"i,a 
pofle  ciuo„efta,or  ahquando  profccutus  eft  odio  nifi  p?obent  Z"cmZ 
ne  .nteruemfl^c  I.L„,n,  Si.f.  L„cim  7 Je  L.i..hi.caiB»m. 
lus  not,t.,n  general.  tcftatoris  difpofit.one  non  cont.ieri  pirfonL  oX 
fas,cu,nond,fl;m,l,,erBaidu.-i/.,.^.,,y?.,„.y,^,j.„„,P,^,b^«^^^^^^^ 
I,a  rcftr,ngcnda  fcmpcr  cffe  ad  honeftos  pctitorcs.Quanto^nagis  dic^endu» 
eft.ad  fide.comm.flun,,quod  non  tam  ex  verbis  teftalienti  aut  cx  mcnte  a( 
fcntent.a  teftator,s,<j«am  e,  mero  legis  beneficio  per  iuftam  imerprefatio- 
ncm  .nducatur,adn  itt.  cos  non  dcbcre  <jui  vel  tcftatorem  rc  vcra  ofrende- 
nnt,  vcl  quafi  offendcrint,ab  eo  fint  nominatim  cxclufi  ?  Faciliiis  cnim  lai 
fcpfa  potcft  hanc  ,nterpreta,ionem  euinccrc  verbis  fideicommini,neq»« 
faucm,bus  ncquerepu^nantibus,«,uim  fi  vc.ba  rcpug„arcnt,quon,;do«. 
pugnare  v.dcbmur  u,  fpccic  J.f.  LucusT.uus  dLL.  ttfi  ca  quoque  ra- 
..o  v,m  «clufioms  augc,,qu6d  ve.ba  gcncraiia  „on  folent  eos  cc^mprehc»- 
dete  de  qu,b.,s  al,qu.d  .am  (pccialitcr  cautum.i  difpofitun.  fu.t .  Nec  fi  fc- 
uorab...sf.,.t  d,fpofit,o  vt  cernerc  eft  in  fpccie  /.  „W  „,f.  «^ilJZ 

M.,lto  ,s,,ur  m,niis  ccs  comprchendcnt  de  qu,bus  antea  nom.n,"  ^^5: 
tum  &  u,fpol„um  rcpcr.atur  .n  eorum  odium  &  ad  ipfos  a  bonis  tefiatori. 
omn,bus,ac  ,n  totum  excl„dendos,Ne alioqu,  v.dca.nur i.,conft,n"am  c»- 

.d,aS9.fJ,cnJ.c.t^J„„,„jlr.  Eftque  longe  fauorabil.or  &p3ih" 

(e  docct  fi/,»l,u,  ,4. A  /c{...  Non  eft  fupradiais  contraHumtroi 

iui.v/,.f.  ll,flM,/,b.  Ncra.nc  c  c^o  cx  „s  qu.  cligi  potuerunt  admitti  om- 
ncs  ,d  fidc,con„n,flum  null,  d.ftinftion.  a^hibit?  ,\trum  e,  .irquidam 
prox,m,orcs fi„,,au,  digniores.Nam  pr«tcr id  quod  omnibus  ii  lo^^s 
tur  de  l.ber„s  qu,  on,„es  xque  libcrt.  funt,&  in^quo.  vix  vlIuV  o  do  ad^ 
(a.on,s,  vllave graduum  diftinaio «dere poteft,  non funt  fta  nln,l^ 
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atantt&  c^uod  nos  volumus)  admitti  t%  ordinc  ita  vt  prcxin:iom  rcmotio 
ribuspiarfrrantur:  nam  &  Papinianus  mjfltr  ita  U  quiti  r  tn  d.l.peto  6^.f, 
frMri  de leg.  2.vt  duo  ifta  quaii  xcjuc  ac  rimul  vera  coniungat.  Quanquamfi 
de  cxdudcndo  co  agatur  cj\ii  non  rcmotior  fit  fcd  a  tcflatorc  iam  cxciufus, 
nunquam  admittam  vt  poiTit  hic  fideicomminum  pctcrc  non  modo  curti 
cxtcristat  nc<juc  poft  c^tcros^ita  vt  fifcum  potiiis  ci  pr^-ftrii  oportcat  quam 
vt  vlJo  (luc  cafu  nuc  tcmporc  contra  teftatcris  voK'.niatem  pctcns  audiatur> 
^uomodoBartoIusrcntitdcfilio  cxhcrcdato  in  (pccie  d.$.exheredMtos  /V#- 
ftelLi.de hered.fi) fA'ad.  Ncccnmi  quicquam  hac  pane  diftat  intcr  exhci  cda- 
tionem,  &  cxprcfsi  ac  fpccialiter  a  icftatorc  ta^Vam  cxciLfioncm\t  often- 
dimus.Et  omnicafu  cxccptk)  doli  obftnt  ciqui  aliquldpctlt  cxteftamcn- 
to  contra  voiuntatcm  Ai.  ^ iU.l.^^.prtterek  l.doU  2.$.i.D.  de  dolt  m^l.  ex- 
rr^/.  Supcrioribus  fimilc  clt  quoqlfi  tcftator  fundum  aliquein  familiar  aut 
\ni  cxfimiljarcii<5luinidc  familia  exirc  prohibiicrit  ,placct  cmncs  qui  funt 
cx  familia  fideicommiiTum  pctcrcpoffc  incafum  contraucntionis,id  eft  fi 
fundus  ilJc  cxtra  familiam  aiicnetur  t. ^ltusfarmlias  114.  f.  Diui  1.  delegi^t.  i. 
An  quia  fidcicommiifum  huiufmodi  a  tcftatore  datum  fitPMinimc.  M;l/a  c- 
nim  hic  verba  fimt  prccaria  cx  quibus  fidcicommifliim  itftimatur ,  /cd  pio- 
hibitoria.Scd  quia  nihil  eftquodiuris  intcrprctatio  faccrc  mclius  pcflitad 
confcruandani  dcfundi  voluntaicm,qua:  illa  fuit  vt  fundus  non  alicnarctur. 
Kooenim  alitcrrcuocaripotcft  alicnatio  quam  fifideicommifli;m  induca- 
tur  in  coru-fauorc  qui  ex  bmilia  fuperfunt.Indcquc  fit  vt  ca  ipfa  iuris  inter- 
prctatio  quac  fideic6mi0um  hoc  inducit,  non  omncs  inuitct  qui  funt  cx  to^ 
inilia,fed  iuris  ordinc  feruato,id  eft  proximiorcs  primo  loco  dj.  peto  6^. 
frtttre de leg.i.licm  vtab  huiufmodi  fideicommiflo  arccantur  iili  omncs  qui 
partcs fuasa]icnaufrunt,&  candcm  voluntateifi  teftatoris  offrndcrunt  /. 
CMmpitterfj,^,lthertis  eod.tit,  Dcniquc  vtad  hoc  fidcicommiflum  inuitati 
vidcantur  etiam  iiquibushcredcs  cxtranei  fidcicon.millam  libertatem  rcd- 
6'\ctt\tm,d.l.cMm pAter  f.fidetheredum-iC^^mxii^vcTVim  fit  iftos ncc  de nomi- 
ne  eflc  nec  dcfamilia  tcftatoris  ,ncn)pcquia  ciim  talc  fidcicommiflum  non 
cxverbis  »  fed  cx  fola  iuris  intcrprctatione  inducatur  ,  ncc  tam  « 
voluntatci  quam  ad  confcruandam  voluntatcm  ,  vtiquc  rccipit  aliam 
intcrpretationcm  ,prout  ratio  iuris  &  «quitatis  diflarc  vidctur ,  quod 
non  fimilitcr  obtinerctfi  fidcicomniiflum  cx  vcrbis  ipfis  deberetur.  Tunc 
cnim  vcrba  /pcclanda  circnt  quar  fi  aperta  &  dara  proponcrentur ,  nullam 
interpretationem  ex.gercnt,ncccam  faciic  patercnt4jr</.  I,  cum  ^Hidam  i^, 
de  leg.i.  l.tHe  aut  tllt  v^.^.i.l.nen  sltter  6^.de  leg.i. 


ERROR  NONVS. 
Si  tifiMtoT  tnm^Hem  k  bemsftns  omnibus  exclufer4t,po{fen 

eligi  pemtfern^ 

Tponc,quod  aliquando  ex  fafto  contigiflc  fciojauum  matcminB 
quicumplurcsexfilia  ncpotes  habcrct  mafculum  vnum ,  foeniii- 
^^^^i  n^s  duas,&  cx  fin^ulis ncpotibus  plvres  quoque  atdifparis  nume- 
ri,  fcxuiquc  prohcpotes ,  poft  cxcJufum  abonis  fiiis  ncpotcm  adicAa  ctiam 
oauia.  quod  muico  {fi.acinuua4nax£c  vxocob  minib  ccngruam  duxiflct>  ras» 
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tri'qiicfu«&  cidcmfihar  teftatoris  litcm  dc  patcrnis  bonis  minatus  cffcf, 
Eodcm  tamcn  tciUmcnto  inftitutaiii  cx  alfc  illiam  grjiiairc ,  vt  cum  morc- 

^      rctur  hcrcditatcm  reftitucgct  iili  vd  illis  quos  ex  ti  ibus  libcris  Tuis  aut  Jibc- 
rorumltbcrisnominarc  vcllct,  Iniundoprjctcrca  oncrc  ilJi  illiTvc  qui  no- 
minati  clTcnt  vt  nomcn  &  infignia  tcftatoris  pcrpctuo  dcfcrrent  ad  familiam 
cius  pcrpctuandam  :  Nc(]uc  tamcn  vliam  a  nlia  quandiu  vixit  nominatio- 
ncm  fa<flam  clTc,  fcd  dcfundam  cam  fupcrftitc  illo  ipfo  tilio  qucm  auus  cx- 
clufcrat  ,  itcmquc  fupcrftitibus  proncpotibus  cx  liliabus  pra;dcfun(Sis: 
Conftabat  non  c6  minus  fidcicomminfum  dcbcri,  quoJ  filia  vnum  pluref- 
vcnominarc  iulTanominato  ncminc  dcccfliflct.  At  quarrcbatur,  An  nc- 
posillcabaua  cxclufus  ad  huiufmodi  fidcicommi^Tum  antc  proncpotcs 
autfaltcmcum  proncpotibus  admitji  dcbcrct.  Is  cnim  fc  non  modo  fi- 
mul  cum  cxtcris  admittcndu  clTc  contcndcbat,fcd  ctiam  prx  cztcris  &  antc 
omncs,quod  proximiorc  gradu  cftct ,  quod  mafculus  &hocipfoad  arraa 
tcftatoris  dcfcrcnda  magis  idoncus,qu6 J  tcftatori  cognitus  fuiflct ,  dcnique 
qubd  primo  loconorainatiis  quafitcftator  pcrfcripturx  ordincm  gradus  e- 
Icdionisi&conrcqucntcrfidcicommilli  pra:fcripfjfl'cr,vtin  l.cHmpdttry  77. 
$.p€n.de  Ug.i.l.hertdes  mei  '^j.f.vh.D.Ad  SC.Tretell.  Sic  cnim  habcb.int  vcr- 
baGaIIica,quibus  LitinanuIIa  po(Iint  fatis  commode  rc(pondcrc:£"/ 
pres  U  m§rt  de /i filie  tl Iny  fHbflime  en tous fefdits hie?:s  ce/uy,  cenx  ou  ciuts  d* 
fefditstreis  enfnns  ou  desenfans  defesenf/tns  ejuelle  voudra  nommer.  ^^4.  U 
ch^rge  ejue  celuyyceux  ou  celles  efuelle  nommera  feront  teiius  de  porter  upcrpi- 
tHitelenom  (^les  armesc/u  lejfateur  afin  de  perpetnerfafamtlle.    Qiii  pro- 
ncpotumiusdctcnJcbant,cum  propofitioncra  illam  gcncralitcr  &  indi- 
ftindlc  vcrifllmam  putarcnt  qujc  aflcrit,  NuIIa  b£ta  pcr  hcrcicni  grauatum 
eIc<ftionc,omncs  ad  fideicomiirum  vocatos  vidcri  quotquot  cligi  potucrunt 
ex  l.cUm  efiitdam  24.  l.  vnum ex  famtha 6"]. §. rogo.de  leg  i.i.  Laleo  i\.  §.  vlt.  D. 
Wey?rf/«/<^.dc  quarum  fcntcntia&rationc  iam  mukatliximus  ia  prxcedcnti- 
bus,non  alio  iurc  adlorcm  rcpclli  poflc  crcdcbant,quam  fi  ncgircnt  ciigi  cu 
a  matrcpotuiflc,proptcrcaqu6d  codcmtcftamcnto&pcr  illa  clauruia  quar 
hcrcdisinftitutioncm  immcdiatc  prxccdcb.it  tcftator  ncpotcm  hunca  bo- 
nis  fuis  omnibus,aJicclactiam  voluntatis  fui  caufa,rcpulifl'et.In  quam  fcn- 
tcntiam  moucbantur  cx  coqu6din  gcncrali  tcftatoris  difpofltionc  nun- 
quam  comprehcndantur  e^ perfon.T  quas  tcllator  non  multoantcpro  indi- 
gnis  vel  odiofis  habuit,  ni fi  reconciliatio  probctur/.  Lucius  BS.^.LHcsujTi- 
tins  Damam  de  leoat.z.  d.  Lcum  pater  77. >^  rooo  eod.m.  Itcmquc  quoJ  is  qui 
ateftatorc  nominatim  cxheredatus  &:  cxclulus  fuit ,  antc  hcrcdisinftiti'tio- 
nem,ab  omnibusgradibus  qui  inftitutioncm  fequuntur  cxclufus  cfle  intcl- 

•  ligatur,  l.^.$.ant'e heredts D.de  Itber.f^  poJlhHm.$.exheredatos  l^yueU.i.Dehe- 
rtf^.fl^'/'»/.  Vndc  fumpta  cft  AHih.hocampitHs  C.de  fidetc.Kc  fi  aliter  intcrprc 
tcmur,fatcndum  fit  inconftantc  fuiflc  tcftatorcm  qui  tam  cit6,  nuIIaajncTua 
cauficmcrgcntc  priorem  fuavoluntatccorrcxcrit,  quod  nunquam  clt:  pro- 
babilc  vulg^.  l.non  adea  89.  Ty.de  condi.  ft)  demon.Ego  vero  poft  grauiflimos 
plcrofq',vrros,qui  cx  fado  rcfpondcriint  de  ea  rc  confuItus,Jiccbam  no  pof 
fc  ncgari,quia  nic  nepos  ex  eorum  nuincro  eflet,quos  pcr  filiam  ciigi  pofsc 
tcftator  volucrat,ncque  admitrcnJam  cllz  quafftioncm  voIuntatis.,cum  nul- 
la  invcrbis  arabiguitas  cfsct  l.tUeaHtille  i^.f.ctim  in  verbisd.non  altter  C^.dt 
Ug4t'ld.  La&eo.].infin.T).defHpeIi./egat,A^cnc  fiquidcm  tcftator mafcu- 

luin 


Digitized  by  Google 


DECAD.  LIII.  ERROR  ik.  Q 

^  lumaliquemineJcdtioneporucratduobus  iliis  proBominibus  demonf^ra- 

'  xiuhceluyiCiuxyqux  in  perfonis  JuarHm  fGeminarum  vcrificaii,vt  noftri  lo- 

quuntur,nullomoclopoterant  ,adieciumcnimerat  oHrr//*/ ad  cumcafum  . 

I  cxprimendum,quo  foJ^fceminac  duar  plurcfvc  finc  mafculis  cligercntur. 

»  Aliuspono  mafcuJosprartcr  hunc  ncpotcm  nulliis  crat.Ncc  ad  rem  facic- 

f  bat  quod  refpondcbatur  poflc  mafcuJum  dc  quo  icf^ator  fcnfcrat  &  fcripfc 

r  rat  fumi  ex  gradu  proncpotum,qood  ex  proncpotibus  quoquc  cligcndi  po- 

i  teftatcm  fiJiic  patcr  fccillirt.  Hanc  ciiinj  intcrprctationcm  vcrba  tcrtamcn- 

;  ti  nullomodo  paticbaniurquibus  fcriptucratfr/wjyrrwA-tf/i  celUs  dts  fH[i.i't 

I  treisetjfars  dclicnato  «cprcflTim  numcro  liberorum  primi  gradusquos  ha- 

I  bcbat  Hlia ,  &  fuDic(5ta  mcntionc  libcrorum  fcqucntis  gradus,ii$  fcqucnti- 

I  bus  vctbis,  ou  des  enfttns  de  leurs  enfAr.s  ,Nc  dubitari  polTct  quin  teftator  c- 

I  Jigcndi  facultatcm  daretfiliarquem  vcUet  extribus  HJiis  fuis  primi  gradus, 

(  qui  porro  ncquc  trcs  crant ,  ncquc  cx  iis  mafculus  quifquam  fi  non  hic  nc- 

i  pos  in  eo  numcro  computarctur.    Nam  &  fimili  ferc  modoargumcnta- 

I  tur  PauJus  in  i.vlnrn.verjtc.  ^utA  Ei  vel  Eis  verhA  virofcfue  fratres  complecle- 

I  refitur.  D.  ^d  SC.  Trebell.  Fatcndum  igitur  crat  cam  tcliatoris  voluntntcm 

I  tiJinc  vtpofl^cthicncposamatrcfuacligi  intcr  ca:tcros,tamctfi  alia  eiuf- 

\  dcm  tcftamenti  pancabomnibus  bonis  tcftatoris  fummotus  fuiflct:Nc- 

I  quc  quod  dc  tam  fubita  voluntatis  corrcclionc  in  dubio  vitanda  objicic- 

^  hatur ,  locum  habcrc  potcrat  in  propofita /pccic  ,  in  qua  duhij  nihilc- 

I  rat.   Dc  illo  foJo  dtibitari  poterat  an  folus  &  antr  omncs  digi  dcbuiflct, 

I  quod  illc  vt  fupra  diximus  contcndcbat.   Id  vcro  nulla  mihi  rationcpro- 

I  babilc  videbatur  cum  eadcm  ipfa  quarretulimus  vcrba  libcrum  filiat  arbi- 

y  trium  darcnt  nominandi  quem  vcl  quos  vcllct  non  minus  cx  ncpotl- 

/  bus  quamcxHliis  fuisinuUa  graduumfiuc  cledionis  ,  fiuc  hdcicommif- 
fi  diftinftioncprxfcriptn,  fcdpodtisarqucomnibus  inelcdionis  condicio- 
ne  &:  altcrnationcper  vnicam  claii/ulam,  non  quia  ab  vnico  vcrbo  rcgcre- 
turquodarqualitcr  &:  vniformitcr  omnia  dctcrminabilia  tlctermmarc  dc- 
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Sicut  &  quod  adfcrcbat  fe  tcftatori  cognitum  futflc,non  ctiam  proncpotcs» 
qui  maiore  cx  partc  pofl  aui  mortc  conccpti  Sc  cditi  fuiilentytauorabiiiorcm 
ipfius  caufam  taccrc  non  poterat,rcd  tanto  duriorcm ,  quod  cum  auus  pro 
ingrato  &  iniiigno  habuiHct ,  qai  cnim  viuo  tcdatorc  conccpti  nonJuiu 
rant,ilcuti  nihii  de  i!Jo  promcrcri  potcrant » ita  nequc  ipfum  olfcndcrc  ,  ob 
hpcipfum  digniores  quos  auia  incligcndo  przfcrrctfiiio  qui  auum  matcr- 
num  cui  crat  cognitU5,&  dc  quo  promcreri  potcrat,ofi'cndcrc  maluiilct.  Pa- 
rum  cnim  cft  non  promercri  dc  aiiquojfi  cuin,  qui  non  promcruit  compa- 
rcscucoqui  ot^cndit.^./.M^4rrr^r«^0.ncc  quod  proncpotcs  ab  auo  matcr 
no  cogniti  nunquam  fuiiicnt  vfquc  adc6  nocereiisdcbcbat  vtobidfuccC' 
dcre  prohibcrcntur,ciim  non  co  minus  vcrum  cilct  vocatos  cos  fuiirc  &  qui 
^m  fub  codicione  &  in  die  inccrtum  mortis  auiar ,  quo  tcmporc  fufHcicbat 
ctTc  iilos  in  rcrum  nacura,  vt  inaliis  omnib^s  fiJcicomiins-^  (iifpoiitioni* 
bus  condic^nahbus  cuenit,in  quibus  fcilicct  iion  dirpuiicionis  fcd  cucnicn- 
tis  condicionis  tcpus  infpiciendum  eft  d.  l.ckm  pAter  77.  herediiatemJUius 
de  if^4t.i.  l.fiin  perfonA      C'dc  fidetcorft.  l.  tnterctdu  59.  /.  et$m  tjnt  pofi  Mfwr^ 
tumio^,  D.  de  eondtc.  ft)  demonjhrAt,  Minus  vero  moucbat,  quod  pro  nc- 
potc  adfcrcbatur.Contia  tcftatoris  voluntatcm  forc  ii  in  tot  frufta  &  partcs 
landcrcturtcihtorishcrcditas,  quotHcri  ncccirc  clfct  admiifo  proucpo- 
tum  concurfiicum  ncpotc  ,  quandoquidcm  tcftator  vnicam  ilbi  hcrcdcm 
fcripfcrat,  vcllcque  fc  bona  in  ramilia  confcruari  dcciaraucrat ,  vt  faitiili.c 
(xi*e  ainplitudini  confulerct ,  quod  non  licf  i  commodiiis  p  )tcrat,  quam  fi  in 
vnius  tantum  pcrfona  totius  patrimonij  amplitudo  retinerccur.  In  promptu 
nimquc  rcfpoB^io  crat ,  imo  vcrocontrariain  tcftatoris  mcntcm  ex  eo 
tpertiflime  probari  qnod  in  filiararbitrio  &  potcftatcpofucrat  vt  cxlibc- 
ris  fuis  ac  libcrorum  libcris  &  plurcs  &  quot  vcllct,nominarct ,  adco  vt  et- 
lamfi  omnes  ab  ca  noininari  contigiifct ,  nihil  tamcn  ab  ca  contra  Yolunta« 
tcm  fat^um  dici  potuinct,cum  non  cligcrc  fcd  nominarc  iuHacilct.  Data 
(iquidcm  clcdionc  ccrtum  cft  non  poilc  omncs  cligi ,  fcd  dara  nominandi 
facultatc  poiTunt  omnes  nominari,in  coquc  plcnior  cft  nominationis,  quam 
cle(5tionis  appclIatio,vt  monuiraus  in  fupcrioribus.  Et  vcro  admiffis  in  he- 
rcditatis  communioncm  pluribus  pcrfonis,  quaj omncs  &nomen  &  infi- 
gnia  teftatoris  dcfcrrc  cogcrcntur,tant6  raclius  fatisfaciii  iri  vidcbatur  cic- 
lidcrio  ipfius  ad  nominis  familixquc  pcrpctuationcm:  Ncc  contrariar  volun 
tatis  conie(^ura  fumi  cx  CG  potcrat,qu6d  is  non  nifi  vnicam  hcrcdcm  fcci- 
pfiiTet.  Quid  enim  aliud  f^j^ct  is  qui  vnicam  habcbat  filiam  ?  Aut  cur  fi- 
liat  cohcredcs  dcdiifct  ncporcs  cx  cadcm  ipla  hlia,quos  non  nifi  proptcr  fi- 
liam  ^Wi^Qb^K^trg.l.dotem  S.D.de  colUt.  ^tfwtfr.Piacebat  itaquc  ncpotcm  po- 
tuiffc  quidcm  nominari  a  matre,non  tantum  intcr  cxtcros  fcd  ctiam  pi*e  c^- 
tcrisomnibusfi  matcr  voluiiTct ,  At  non  potuiifecogi  matrem  vt  cum  cli- 
gcrct,  fi  cactcros  ctiam  rcmotiorcs  ipfi  acquarc  adcoquc  pra:ferrc  maluiiret, 
proptcrea  quod  Jibcru  cligcndi,  &  nominandi  cx  omnibus  quc  aut  quos  vel 
lct  ,arbitriij  filia:  dcdiiVct  patcr.nuHis  pcnitus,3ut  clcilionis,aut  fidcicomif- 
fi  gradibusprarfcriptisjilla  proindc  fucccdcbat  quaftio,  An  quia  nullam  filia 
nominatioii^  fcciiTet,  admittendus  cfict  ncpos,&  an  cu  eo  pronepotcs  cactc- 
ri,quos diximus  fimul  cu  eo  cligi  potuiiTc.ld  enim  con/cqucns  vidcbatur  ei 
quod  vulgocrcditur,  Nullaeledioncfadaadmittendos  cflc  gcneraliter& 
indiftia<^  oroncs  >  ad^dcicoaunilfuin  ^uotquot  digi  &  nominari  potuc 
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niitt.Atquc  itaisquidccaufa  cognoucratvirmaximus ,  nec  minisrcic»- 
tix  <juam  probitatis  cloria  intcr  fuos  confpicuu$,mihi  ctiam  Ci  quid  hoc  zd 
rcm  pcrtmcr,amici(rimus,  pronunciaucrat  adhibitis  pluribus  adfcfToribus, 
diuidcnda  bona  fidcicommiOi  in  tot  partcs ,  quot  crant  illorum  ctpita  qui 
nominari  potuiffcnt,  computatis,  quod  magis  cft,  in  co numcro  ipHus  quo. 
qucncpot«Jibcris,qu6dnonminusilIi,q^uam  proncpotcs  cx  ncpribusin- 
tcr  coi  qui  cligi  potcrant,a  proauo  pofiti  hji/fcnr.Mihi  contr^  vidcbarur,  ct- 
linuIlosncquceIc(5tionis,ncqucfidcicommim  gradus  tcftatorpr^fcrrpfif- 
fct,m  cum  cafum  quo  nominatio  aliqua  fcqucrctur,fi  tamcn  ncmo  cffct  no- 
ininatus,muitatos  quidcm  ad  fidcicommiflum  cx  folius  bcncficio  legis  om- 
ncs,quo$  nominarc  filia  potuifler ,  at  cum  hoc  tcmpcramcnto ,  vt  graduum 
diitmaionctn  fcruari,  ac  prout  auifquc proximior  ciTctyit»  prsfcrri  cum  o^ 
portcrrt,fccundumcaquarduobusproxitniscapitibiis  difputauimui.Qua- 
f  ^  j^.  u  ,      L^J"  '5"'"''*^  fidcicommiffi  partcm  admitti  debcrctncpos  fi"a- 
liud\iihi]  ci  obftarct,cum  ncmo  illum  przccderct :   Non  tamcn  foIus,quia 
cili  cius  fororcs in  codcm  gradu  conftitutac  prardcccfl"crant, fupcrftitcs  ta- 
mcn  Ijberosrchqucrantquiincarum  locum  fubintrantcs  cundcmgradum 
lurc  rcprarfcatationis  occupabanr,quos  proindc  cx  ca  ipfa  iuris  rationc,qu« 
proximiorcs  anteponit,  cum  auunculo  fuo  concurrerc,  nccefl^c  crat,fl  auuh- 
cuius  non  ahqua  dc  caufa  fucccdcrc prohibcrctur ,  aut  fi  auunculc  quid  ob- 
Itarct^intcponi  ccgnatis  cx  co  auunculo  fufccptis,tanquam  proximiorcs  rc- 
motioribus,proptcrca  qu6d  non  ficut  proncpotcs  cx  prxmortuis  ncptibu» 
pcrlonas  gradumquc  matrum  rcprarfcntabant,  ita  fimiliter  dici  poterat  rc- 
prarrentariaproncpotibus  cx  viuo  nepotc  gradum  qucm  ncpos  ipfc  viuuf 
Hnpicbat,&  nc  vacarc  vidcrctur,impedicbat.Igitur  ciim  in  ca  circra  opinio- 
nc,vtabeoftdeiconTimifl"oarccnduscfl"ctncpo$,qucm  teftator  nonfoliini 
odio  profccutus  fuifllct,  vcrum  ctiam  indignum  exiftimaflct,adc6quc  difcr- 
tts  vcrbis  ab  omnibus  bonis  fuis  cxclunfi^ct,  in  co  tandc  conquiefcebam ,  vt 
iolos  proncpotes  cx  neptibus  pracdcfunclis  ad  fidcicommifl]  petitionem 
admittendos  efle  exiftimarcm  ,  &  quidcm  in  ftirpes  non  in  capita  ciim  fuc- 
ccdcrcnt  iurereprarfcntationis,&  dc  afccndcutis.id  eft  aui  proauique  fucccf- 
lioncagcretur.  Exclufonepotctanquamindigno  &  pcripfum  teftatorem 
iammoto,  exclufis  itcm  omnibus  cx  eoproncpotibus ,  tanquam  remo- 
tij>nbu$.  Nec  proindc  dubirabam,quin  male  iudicatum  cfl^ct  in  co  quod  & 
adpctitioncm  fidcicommiffi  admiflus  fueratnepo$,&cumeolibcricius. 
quodquc  jmcromncs  iuflh  crat  diuidihereditas  in  capita  qu«  interfolos 
proncpotcs  ex  ncpiibus  prasdefundhs  in  ftirpcs  diuidi  dcbuiiret. 

ERROR  DECIMVS. 
JJt  non  Admmendo  AdfideicommtjfHm  inter  cateros proxtmiore  tiuietimn 
Mnte  C€teros  eliiipotMifet  diJHnais  a  teflntore gradtbHs 
fidetcommifii. 

T  quomam  in  tota  hac  mca  opinione  nihil  minus  probabilc  vidcba- 
^tur,quam  qu6dadmifl"a  graduum  diftindionc  nihilominus  nepo- 
tem  in  totum  excludcbam  qucm  tamcn  gradu  proximiorcm,  aut fal- 
Win  proxiraiorc  gradu  pofiiu  cflc  conftabat,  in  hoc  maximc  Iabor.indafmt 


Digitized  by  Goqgle 


^6      ANT.  FiaRjJ.I>B;ERft9iUP'&;4fiMAT^- 

\t  oAendcrc  quo  jurc  acc^di^  cflct  liic  ncftoi^aii  fl(  ^  prqvmiofibvc*cM|ii 

&  cum cxtcris  adcoaucprx czterisoiniubusaigi potui(rct.NS cur  folusadi 
iioefideicomiifufu  aamitti  non  debcret»ratio  crat  :^)crtior,N4pcqi|6d  inca 
eradu  proximiorc  folus  non  cflet ,  proncpotibus  rijicctcxncptibus  ftxdfi» 
fundiscundcm  gradu  cx  pcrfona  matris  itrc  rcpr^fcntationis.vi  di(ftum  cd 
occLipantibus.  Quod  cnim  vulgb,  ntc  nulctradituni  eft,  In  fidciconuiiiflls 
lusrcprxfcntatioms  lucum  nonhabcrc  ;uUiui)c  cafum  j)on  pcrtincbat,  ia 
auo  de  aCcendentis  ^uccel!ioncagcbatur,quemadm9(igmi«niatt4gimus)&; 
lequen^  Dbcade  latiib  4i0crcmus.Picfbam^utem9  «am  ipfiun  r«iii^nif 
qwe  £ici|rct  vt  ad  hjuiofmodi  fidelcommi(fum  prioccs  admittidebercac  iUi 
q^jldfcilt  proiimiorcs ,  ctiam  facerc-,d^t>crf.yt  ab  co  tfGstin  lotum  arccn* 
4lusflfpos,quamuis  circtfinon  folus  proximior  faltcm  cx  proximioribus. 
Ratio quac  proximiorcs inuitat,& reinotiorcs  intciim  rcpcUitc|ui  priorcs 
cligi  acnominari  potuilTcnt,n6aIia  cli,ytuiximus,inpr^ccclttib.quam  quod 
nulla  fiuc  cio^^onc^r^ue  npu;unationc  fccuta)  iidcicommiirum  nullu  fupcr- 
CiXf  niii  quodroUiuris  potcuatcpcr  intcrprctatkioem  inducitur,  ne  tefta* 
t^t ^fmuptas  impunef  ^nccpta  ucr  hcrc^cm  ad  ic  vltr6  csQOeratidii»  ncgle 
daque  viXnxtuTidc  quia»!^  luc  ipecic  niliil  cil»quod  ius  laccre  mdiiltpQiOt 
in panacius qat  noluic  eligcrc  ciim  cx  tcQatoris  voluntate id&cere^  pof- 
figtfic  dcbcrct  /y? cfmsTuio  ly.jJ.i.vbi  Bart.</^  Ug.z.lui  autcm,  cuius  pottilaic 
huiufmodi  iidcicommiflum  inducitur  ,  non  alium  fcnfum  in  co  indo- 
ccndo  fcraarc  potcft,  c^uam  quc<n  fcruarctin  intcrprctationc  fidcicom- 
mifljf  quodpluribus  fub  nommc  collccciuo  rcltctum  proponcrctur:  la 
(^uofidcicommifii  quamuis  cxpreffi  gcnerCft.licinterprctanda  eilet  voIhb- 
tas  tcfiatorisrvcprout  qqifquc  iibi  urojumior  cifettitapriorcmiliti  inoinf* 
ad  e:templu  &  modum  leeis  credcrctur,A«miM  knmm$4i$fdti-' 
tmm/t  Lf9to  eod.M.de  Ugdt.i,  MuU6igiti)r  magis  eadcm  iuri» 

Intcrpretatio  locum  habcrc  debcr  in  hoc  fidcicommilTo  quod  ab  iis  pcti- 
tur  quibus  datura  atcftatorc  non  fuit ,  ncc  ob  id  loliim  qi  bd  pcrabfurdujtt 
fucritplusiuris  cos  haberc  qui  ad  fidcicommiflum  vcniunt  pr^etcr  tcftato* 
ris  voluntatcm,quamcos  quiapcrtacxprcflaquc  voiuntatc  niiuntur,  fcd  c- 
tiam,qu6dciun  iQtcrplurcs  cootendentes  aliqua*  graduum  didin^o  cfli^ 
ybctlMflpA^tiii^ah^  quod  ftat^A9c|iib»qn^  ycomiics  (tmuladfi^ 
dlaicommidiifh  vcnire  patiatury-hoc  vnum  videlkci^vtproximioresprini^ 
loco  inuitct,ac  fubindc  rcmotiores.  Quid  cnim  ncccflc  cft  admitci  oro»«* 
fimul,cum  intcr  adraittcndos  tanta  cft  ratio  di'jcrfltatis?Eadcm  porr6  ra- 
tionc  fieri  diccb5,vt  fi  quis  cx  iis  qui  ad  huiufm  odi  fidcicomiflijm  aut  iimul 
cii  c.Tteris,aut  anrc  c.Ttcros  tanquaproximiorcs  admiiti  alioquin  dcbcrcnt, 
wulignus  rcpcriatur  qui  admittatur, &  ab  ipfo  teftatorc furomottrsflt  excli»-"' 
fu&  ab  omnibus  bonis,nuUHS«f  locnsdari  aefa^cad  iuccedcndum  ex  fidei* 
eommtftb,per  qu«d  &ili^  tcftatori  (ireccdcfiMcMMivdi  ^i.Uetm  filu  if 
•"4*  <^ i^fl'^^ JideicJjered^Ui,^  P^^S^^  SC.Trtln^ 
Eft  cnim  noc  etiamcafu  aliquid  quod  melius  ftatiicre  lex  poffit,quam  vt 
mnes  fimul  &  indiftinftc  ad  fidcicommifliim  admicti  patiatur ,  Ncmpc  vt 
cum  quc  dtfcrtisvcrbistcftatoriuftapra:fcrtimrationc  motus  a  fucccfiion^ 
fuacxclufcrit,nonflnatcum  aliis  concurrcrc  ad  paricm  iis  faciendam,mult^ 
miiws  vero  altis  pfacfcrri.  Vna  enim  Icgis  intcntio  cft  vt  quar  difpo^t* 
ib^aiso<icnubus».im£icautur..  Qi{is.autcm  iuftum  putct  cuni  qui  ab  ip^ 
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tcdatore  propriafubftantia  pulfusfit  vocariad  cas  res  qraramfcftatorfic- 
n  eum  participcm  noIucrit?lnquit  luftinianus  in  §.  fxhtredntos  NoueU.uDe 
hered.    falctd.  Quidni  crgo  hanc  quoquc  iuris  intcrprctationcm  adhibca- 
nius  in  co  fidciconimillointerp.ciando.quod  foia  >  vt  diximiis  iurispote- 
Aatc  inducatur  ?  Obfcruandum  tamen  cft  nos  dc  ilJo  tradtarc,  qui  non  tan- 
tum  indignus  fitjfcd  ctiam  cxclufus  nomin.iiim  ah  ipfo  tcftatore,  vt  maior 
fii  vis&  potcftascxclufionis  nominaiim  lactx,  quam  indi^niratis.Indignus 
cnimpoteftaliquando  non  folum  admitti  rmcr  cartcros,  fcd  ctiam  c«etcris 
pracfcrri  </./.  cum  ^uidtm^ht  cxclufus  non  pOtcft  d,    exheredMtos.  Atqui  iam 
dictum  eft,inquics,ncpotcm  huncqucm  tcftator  auusnon  mod6indignum 
dixcrat^fcd  ctiam  quaii  indignum  cxciuferat ,  nihiiominus  cligi  a  matrc  po- 
tuilfc ,  fi  cum  matcr  aut  cum  cartcris  conairrcre,aut  altis  etiam  prarfcrri  vo- 
luiflct.'  Quidni  crgo  admittctur  ctiam  nulla  fada  clcdionc,  Aut  cur  ci  no- 
ccbit  vno  cafii  indignitas  vci  exciufio,tji»a:  aiio  cafu  non  nocerct  ?  Hoc  vcro 
cft  in  <juo  lotiusquacftionis  cardo  vcrfabatur.DiccbamjCuidcmer  diuerfam 
cfTc  horum  cafuum  rationem:Ncc  c^uod  tcftator  nepotem  hunc  quamuis  in- 
dignum  Sc  exclufum,cligi  tamcn  a  {liia  &  nominari  permififlet)  confcqucns 
cflc  vt  pcrindc  volucrit  illu  admitti  ctiara  non  rtoiiunatu.Cafus  cnim  ilie  no 
minationis  a  fiiiafav5br  fupponit  in  neceliariuiti  antcccdcns  pra;ccdentcm 
aliquam  intcr  matrcm  &  filium  rcconcili  ationem  ,  ac  placatam  a  filio  pa- 
catamquc matris  offcnfam,cum  non cflet ycrifimilc  fiiturura  vnquam vt 
filium  hunc  matcr  ad  fidetcommifldm  imfitarc  vcllet ,  guin  prius  ci  omncs 
prajtcriti  tcmporis  oflfcnfas'rcmififlcr.QiiQ(3  prbrfus  diflimile  cft  in  cafu  c6- 
trario,quo  dctunda  fit  mater,nulla  nomihatiOilcfada.Prudcnsaute  confilin 
tcftantis  aui  animaducrtebatur,qui  cum  nonaliadccaufa  offcnfus  cflTct  nepo 
ti,qu5qu6d  is  miniis  pic  matrcm  tra(5laflc,eique  multas  qucrclac  catWas  prse- 
buillc  dicerctur,capacc  eum  manerc  voluerat,  vt  a  matrc  nihilominus  cfigi 
poflct ,  Ne  fi  omnc  ei  ad  fucccdendu  in  bonis  auitis  viam  prarcludcrct ,  hot 
ipfo  rcuocarc  illum  vidcrctur  ab  iis  prarftandis  officiis  quibusmatris  erga 
fc voluntatcm promcrcri acprouocare poflcC, rtcontra, Vtfpe ftitura:  no- 
minationis  &  eledionis  quam  in  perfonam  fuam  a  matrc  confcrri  pof. 
fc  fcirct,  tant^^  macis chitcrctur bcn J  mercri  de  tnatrc ,  vctercfquc  oflcnfas 
nouis  dclcrc  bcnenciis ,  vt  fibi  reditum  ad  aui  bona  quarrerct,  a  quibus  alio- 
quinexclufumfc  videret.  Necenimparuummomentum  cft  in  liberorum 
voluntatibus  erga parcntcs  conciliandis,fi  crcdant  libcri  fc  fibi  obfequio  pa- 
rarc  poflc  /pcm  aliquam  fucceflioniA./.  ncc  ei  i;.  J.  penult,  D-de adopr.  /.  Ji 
^UMfido^^^.^.i.Cde  inofpc.  te/lAm.    Itaque  non  tam  ncpotis  hyius  quam  fili» 
commodo&:  contemplatione  videbatur  tcftator  in  cam  Vcniflc  volunta- 
tem,  vtfuum  nepotem  quem  lam  cxclufcrat,  nomlnari  tamen  a  matrcpatc-. 
retur,&  ita  dcmum  ad  fideicommiflum  admitti ,  fi  a  raatre  nominatus  inuc- 
nirctur.  Exemplo  eius  quod  nos  difputauimus  /n  Error.i.  Decad,i6.Si  quis 
ab  hercde  inftituto  fideicommifl*um  reliquerit  fub  ea  condicione  quar  vul- 
go  folet  adiici,  fi  hcrcs  grauatus  finc  liberis  dcccderct,Iiberos  in  condicio- 
nc  pofifos  ciTcnon  tam  vt  ipfis,quam  vt  ipforum  patri  fauerctur,Ne  fci^icci 
fupcrftitcs  relinqucns  libcros  fideicommiflum  vlium  dcbcrct  quod  alio- 
qui  ^cbuiflTct  l.filtMfamiltas \i^.§.cum  ^nis  erit  d*  legat.  \,  Lgenerjthter  6.  C.  df 
in/fi/.^/H^fit.  Nam  &:  in  propofita  /pecie  non  paruus  fauor  filix  cft,vt  qucm 
vclit  cx  fuis  liberis  pofllt  eligcrc  actiominare.  Etiaih  indjgnuin  &  ingratui 
*'  ' .X    1  ■ 
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TC  hac /pe  alledus  illc  nicliusde  matre  mcrcacur  >  iiatque  tanto  dignior 
&  gratior.  Qijemadmodurn  ^  contrario  non  Icuis  pocna  clt  macris>ri  qua  dc 
caufa  vc  puta  ob  fccundas  nuptias  clciftio  c^uam  inter  libcros  alioquin  babe- 
yetci  auflferatur  CJpA.Noueli.i.de  n$n  eh^.fciUnd.tiub.mtliei  .Poiihcum  mater  | 
«jux  poterat  hunc  quamuis indignum  &  cxcluruni  cligcre ,  ac  nommaic  dc- 
ceflicnulla  fada  nominatione,  nulhis  vtiqucmatristauor lupereftpropter  | 
quc  dici  debeat  hunc  qui poccrat  cligi,  adntittcndu  cile  ad  iidticommifJum 
cumcxtetis  autpra:c2terjs,rcdredundarettotu  ilhidin  Eiuorem  iiiijv  qui 
tamcnciXin  non  modo  indignus  didus  fita  tcftatore>fcd  etiam  a  bonjs  om- 
nibusexdafiisjodio  tanium,nonctiam  fauorc  aliquo  digmis  videri  potcft. 
Deniquc  ciVn  tcftacor  hunc  nepotem  fcmcl  cxclulum  non  rcuocaflcc  ad  fua 
bonaper  viam  fidcjcomidi  nifi  in  eu  cxprelfim  cafum  quo  ii  matrc  fua  no- 
niinaretur,  Omnino  confcqucns  erat,vt  nulla  per  matrcm  fada  nominatio- 
nc  fi  qunrrcrctur  an  nihilominils  adiniiti  neposdcberet,noHexcomt«unij 
iuris  regulis  dcfiniri  ca  rcs  dcbcrctqug  (i  noftris  credimusadmittut  genera-  , 
litcr  &  indiflinctc  ad  fideieommiirum  omncs  qui  chgi  poiueru'nt,fcd  cx  a,- 
liaciurdem  icrtamcnti  claufula,pcr  quamhicipic  ncpos  exclufus  mucnic- 
batur. Vndc  ficbac  vt  no  poiTct  hic  cafijs  djci  omi{rus,quc  tcliator  no  apcrtc 
cxprcffi(Tct.Atqueh2C  mihiomniufortinima  ratio  clFe  vidcbatur ,  cum  j1- 
li  qui  nepotis  causa  tucbantur,non  alio  iurls  colore  niterentur,quam  quod 
calusqui  eucnccat  oullius  h£tx.  nominationis  ,  ominijs  vidcrctur,  &.  idco  cx 
iuriscoraunis  difpofitione,  vtloqucbantur,reguIandus.Vnum  iUud  fcnten- 
tix  noflrx  valdc  obftare  vidcbatucjquod  obiici  poterat  ex (/J.iMm ^»/«/#».,£0 
cafu  quo  poffic  cciam  indignus  chgi  ac  prarfi:ru,fi  ncmo  clc<5lus  fit  admittco 
dosoinnesad  pecitioncm  fideicptDmiffietiam  jndignos.Scd  piafter  id  quod 
latn  rcfpondimus^loqui  Vluianum  co  loco  de  indigno  taniiim  non  etiam  dc 
cxclufo ,  illud  prj^terea  obleruandum  cft, mdignos  eos  cflc  accjpicndos  qui 
hcrcdem  cligcrc  iufliim  offenderint,non  eos  qui  tcftatorem.  Nam  qui  tc- 
ftatorcin  iplum  oftcnderunt ,  numquam  ad  lcgati  communjoncm  cum 
carteris  admittuntur,  nec  fi  verbis^cncralibusquibusieftator  vfiiseft^con- 
tincantur,nifi  aliquid  fitex  quoapparcat  vcl  fecutam  rcconciliationcn?, 
\e\  teftatorcm  ad  eos  quoquc  voluntatcm  fuam  extcndjde  d.  l.  Lmtus  88. 
'LuciusTtfius  D^made  le^.  1 .  'i\M\£tJ.ei(in  f4ier  77  $.ro^a eod.  Jn  prepofito  aar 
tcm  ncpos  dc  quo  tradbbamus  non  tantum  niatremtfed  etiam  auum  ofifcn. 
dcratduda  vxpre  inuito  eo  a  quo  tamcn  ingcniia  pleraque  bencficia  &in- 
terc2tcrainfigniscuiufd.im  ac  praccipux  dignitatis  gratuitam  rcfignatio- 
nem  accepilTct.Quarc  nec  incorum  numcro  poni  dcbuilTer,quosmairi  Jicc- 
bat  eligere,nifi  vis  verborum  quibus  teftator  eledlionera  fili ae  dedcrat.  fca- 
tentiahanc  extorqucret,cum  taapcrta  eircnc  verba,vc  nullus  jntcrprecatio-r 
ni  locus  relinqucretur.  Sed  non  inde  confequens  fiebat  >  vt  extra  cafum  no* 
niinationis  dcDerct  admitti  cum  czteris  ad  petitionem  fidcicomnDiffi  >  quod 
nulli  reii<flum,omnibu$  tamcB  dcbitum  quid  em  crat  fcd  ex  bencficio  &  m-  | 
tcrpretationclcgi$,ac  proindc  nonaliisquam  quos ius dignosincerpretiT 
rctur,qui  cum  cctcris  admitti  dcberent :  In  quo  nunicro  hic  effe  non  pote- 
xat  qui  teftatorem  offcndi(rct,adc6quc  cxclulus  ob  cam  cau/am  ab.  omxiibuj 
tcftatorisbonis  fuiflct.Plan^fimatrcmfolam  otfcndiire  diccrctur ,  non  dti- 
bitarcm  quinadmitti  poflct  cum  cartcrisqui  non  offcndiftent  ,iiu«  oflfcnfa 
*ciUtncntam  pra;ceiliJlcc,(iu€  fubCcajt^^fuilTct,  Sed  hpc  ita  demum  fi  non  io 

•    •  •  digniiau 
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Jignitati  iunftaeffctexdufioqugin  cafa  noftro  \\xiXx  rcpcriebatur,idc6qac 
* nulla diibiiiJi  caufam  reIinqucbai,c]uominiis  n)ancrc  dcbcret cxclufiis  in  e- 
ucmum  nuliius  iccurar  aominationis.  txclufo  itaquc  ncpotc  ,  &  admifljsad 
iideicommiilum  proncpotibus cx  ncpnbus  prxJcFunais ,  quarftio  ilJa  fola 
fupcrcrat,  Ancum  iis  pronepotibusadmitti  debercnt  ciinm  pronepotcsex 
Jicpotc  cxclufo.  Admittendo*  cnim  iudex  pronunciaucrat,  euamfj  patrcm 
quoque  ipfum  ad;i)ir»flet.  Dttcnucbam  non  dcbu:fle  illos  admjtti  fed  pro- 
ncpotesex  nepiibusfolos ,  quia  qua:  rariofacicliac  vtpotujflentiHj  admitii 


C01iii.ii.ut.i  V  tvtv.ikuiui,caut.-iu  lULCicfc  vc  iui<»  CX  iJcpOlC  piOnCpOtJ  

ri  dcbcrcnt,tanquam  qui  bcneficio  reprarrentationis  proxinjiorcs  hatcreih- 
tur  quos  lutura  pari  gradu  produxiflct,  ncc  cn;m  potcrat  fimilitcr  dici,pro- 
ncpotes  ex  nepotc  gradum  rcpr.xfcntarc  parris  Uiuqui  cum  adhuc  fupcrfles 
dictgrjdum  fuum  jmplcbat,ncc  v.icarc  paticbatiir,  tamctH  exclufus  proba- 
rcruriquoniam  non  ficut  pcrmortcm  ita  &.'pcr  exclufioncm  gradus  vacatr 
obftitque  procuidubioHlius  cxhcrcdatus  libcrishiis  quominus  ad  fuccel- 
fioncm  aui  (iucpatcrin  fiuc  matcrni  venirc  polfint ,  quamuis  moituusnon 

obfliiie://? qniif;o  6.  npritie. D  M  tmus}.rt(f>tJ,((tij'to  7.Z>.vW.//^.ncc  quod 
dici  folcc cxhercdatos pro  mortuis  habcndos c(lc ad  hunc  caixi  pertinet  vt a- 
lio  loco  cxp\ic:iutmusjex l.t.p./i pgter tfi poteiJMie DJe(oniuni,cum  em.wci.liber, 
e/W.  EctaiDcn  potucrant  ctiam  pro»iepotcs'jfli  a  fiha  cfigi  fi  ca  voluiflcr, 
quiacrantcxnimwro^corum  inquos  clcciiom»faculratriii  cadprcpoflc  te^ 
ftatoc  volucrat ,  ncquc  caiuum  foli  aut  cum  auun^u/ispotcrant  tfligi,fed  ct- 

•  iam  cum^  fuo  paw«,  cum  ^o  tamen  admitti  cos  m«lti>  improbabiljus  crat, 
non  foliimqubd  fipatcrcxclufus  no<i  cflct ,  potior  ciusoaufa  cflcdebcrctr 
quim  liberorum  unquam  vno  gradu  rcmotiorum  ,  fcd  ctiam  quod  inaudi* 
tum  fit  vt  patcr  cum  libcris  conLUrrat  quotics  vocat?  funt  omncs  fub  nomi- 
ne  collcdiu^adfucceflionem  ciuscuiusdifparifcordinaia  fucrit  charitas  &  j 
adfcaio,qualiscftafccndcntiscrgadcfccndcntes.  Nam  &  hoc  cafu  placc- 
ret  abfurdi  huiuf  vitandi  gratia  coniundam  rcfoiui  m  diliunaam,  vt  noftri 
notant .«/ I.GMIhs  29.$.  ^uid.im  reBeDJe  itber.cr  poflhutn.   Ex  quo  apparct 
^uoddiximnscflcvcrifliinuro.Nononviesqui  poiucruntcljgi  &  nomina- 
rjjftatim  dcbcre  admitii  ccflantc  nonunationc.    Ncqucenim  dubitatio- 
nem  reshabcbat ,  quin  potuiflct  filiaetiam  viu«t^airc  cligercncpotcs  cx  fi^ 
Jioperindcac  ncpotcs  cx  prarmortuis  filiabus  fupcrftitcs,  quamuis  cffent 
nogradu  rcmotiorcs,&  tamen  admitti  cos  flmui  cum  patrc  abfurdum  ciar, 
nifiJiacftcnus  faltcm  vt  ad  vnicam  portioneni  cum  patrcadmittercnturvt: -f^ 
inUumemamifunuii,  fe4j.<iebott.f.ifi.contr.taL  Non  cnim  idc6  liberi 

vocantnr  adfidcicommiflum  cumpatrc,  vtpartcm  ci  faciant,  fcd  potiu» 
vt  ci  in  cafum  fubftituti  vjdeaniur,  quomodo  Papiriianus  loquitur/»^ 
h  Julunus  iS.D.JtquisomtJf.  c4Hf.tr(i4inen.  Cum  ctiamh  ex  propria  perfon*- 
filius  viuo  patrcadmittcrctur,tamcn  fidcicommiffl  commodum  non  /i- 
h'\  jTcd  patri  acquirerct,.infpedaiuris  vetcri»  mione  vWg.  i.pljcetyf^,  D, 
de  4cqtdrenti,leredit..  Nifi  hdeicommiflum  in  id  t«a>pus.  collatum  efliftj. 
^UQ  hlius  cflct  fui  't\im  J»  ^liofpntltAs 4^ul.Jues  mdter  -jo^i.  m4in  fili»  95.  </* 

andtccy  demonflr.Ltmdier  lZ.ytrf.brafidAS.^.  adSc.TreM  l.^tiidam  cutn  ^ 

JiMinfmihas  ^  ILdg  hexcd.in[Ut.  Deni^  qui  paticoi  liberis coniangit,oi»» 
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rrcs  coru  pcrfon  is  fic  qtuifi  vnica  pcrfonam  intuctur  /.  vli.  C.  de  impuh.(^  aJiit 
jidjhxiux  lcjf  in  hanc  (Intcntiain  omniu  accoinodatiKima  eft,  cjnandoquicic 
loqukur  de  libcris  cu  patrc  fuo  pcr  inllitutioncm  ctiam  ab  cxtraneo  factam 
vMtls,  Qoi  ckCut  longc  minorem  babet  ckibltatfonem  quam  fi  vt  in  pro# 
pofito  aH^if  es  afcenaentibiis  filium  fiittm  cum  fufccptis  ef  eo  ftep<niDii4'' 
aiitnepQtemcum  funetilttibus  cx  eoproncpottba$9VOcai!eti./.^««i/4Hvrvi^ 
f}e  d.l.omnia  dluis  l.cumitM  fJmfldeic§mmifi  DtltgM.ilpetn  6%  f.frMfre  eoJ^ 
Multo  autc  magis  id^obrcruan  dcbct  cum  parcntcs    liberi  vocantur  folius  • 
Icgls  bcncficio  iunTcjne  inrcrprctationc.  Solos  igititrcx  prxmortuis  ne«- 
ptibusproncpotes  fidcicoinmifTum  petcrc  portc  \idebatur,!fe  quidcm  non 
incapita>quomot)o  pronunciatum  crat,red  in  ftirpcs  cum  non  niii  rcpr.-cfcn 
tationisiurcprjfcrrcntur.  Scd  ficthoc  apcrtius  cx  lis  tjuat  fcqucnti  Dccadc 
didliri  fiimas ,  Dc  repncfcntationis  iure  infideicommiflSsindiiceiido*-'  r 
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'      dirpcmMtalttifupe»^  adaerfus  pn- 

gmatico^r«i|^ff<k^1^ilMde«i}ek5mi  flbper 

*cIc6tioii9n|f«fido,vixbcnc  potcrunt  intclligi.ffnon 
fubiiciamus  coieifturarn  noftram  dc  leftioneac  fcn- 
tcntia  l'cuni  ejuiddm  24.  dt  h^^At.  1.  cjux  totiu.s  Xtt&t- 
t-ionis  huu  s  pr^cipuam  partcm  con  tinct.  Vercor  e- 
nim  nc  kcus  partim  cxfLTiptoris  vicio  corruptuft 
,  .  ^^artn^ii  I  nboniano  ctiam  dcprauatus,  quifcntcn- 

4|iain%<arcfl11jrflta-  iiit^£ft*l«isfi^u«tti  aut  ab  ipfo  Marccllo  cxprcfla  foc- 
^*^^  icxtrfbp?f(tr,tnftfo  fcfcrt  Mar^ 

ceII|||MAl|      illiUHft^lM:  teaWWltfrt^  rejiimst 
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hif  erti6  meufHtbusvoles  poflc  hcredcni  etiam  indignum  pra-fcitc  :  Ncmpc 
p  i-  optcr  Jibctiim  arbitrium  ei  daium  cijgcndi  qucn»  vcht  pcr  vcrbadla qui- 
biii  volcs  c|uar  Jargiffimam  &  Jatidimam  ii;ibcnt  lignificat ioncm.Tum  fDbii- 
Cil,  ^tfi  tu  his  ejHci  dionos  phi4t,ms, petere  pcf  ,ui  r<\  fjM  non  fffendo  ifu  Hoc  ve- 
ro  primu  elhquod  cgo  non  doUu!!!  intell.rcrc:  na  ctlnt-cuidcnrrr  Marccllus 
auc  Vlpianus.cx  Marccllo  idagar,vtdirfcrcnti5  conftltuatintcr  Iiajcleaio- 
nis  dA\\f)ixioxtx\\xH^ijHtittsvoUi  !kf]uos({/pHt pf,tai,tyff^  C]yc2  priorc  vcro  for- 
innlarnmhilaliud  djxcrit,  nili  qu6d  po^reft  hcrcsettam  i nd ignum  prcfcrrc, 
omnino  confcqijens  cft  vc  circa  poftcriorcm  tofn!ul.im,ncn  de  lilo  rr3(5lal 
iicrit  lurec.quis  fidcicommifl'.m  pctcrc  ab  hercde  poflic,  fed  dc  i!lo  potiuc, 
qiicni  poiTic  hcrcs  priferrc.Sic  enim  apcrta  &  congrua  crit  antithc/is  /i  di- 
caious  catn  legis  fcntentiam  cfle  vt  poftcriore  cafu  poflit  hcrcs  non  a!io-< 
pr^ferrc  cjuam  c^ui  no  cffcndcrint.Ciim  tainepriorc  calupofJicetiaiTidignos 
pra-fcrre ,  c^uo  indignoru  nominc  non  alij  digniiis  /ignificancufi  t>u^im  ni:i 

oftenderuiu:haque puto  abundare  vctbuni  pet*'ie,  ccjque fttblato  fcgcndum 

iimpliciccrprjy'- 

Tubaudicndo  icilicec  vctbum  ^r^rftrre  rcpctcndum  q% 
claurulaprajcedcnte.Qaod  non  inteliigcns  malus  interprcs,cuin  rcntcnciatii 
yt  credjbilc  eft  inancam  &  impcrfcdam  dfc  pucaret,  addidit  dc  fuo  vcrbiim 
jliud;^?rfr*;Nia  ^rtc  probabiljus  quis  piitcNvt  pro />f/frp  reponamus/T.r/tT- 
rf^  Nam  ncc  tanta  inccr  h.is  didlioJics  diuerfitas  cft,vt  non  fatrilc  potucrit 
mcndum  irrcpcrc  vicio    inlcitia.  exkriptoris.  Altcfutrum  fan^  omnimo- 
do  probandum  cfle  cx  eo  intclligimus  quod  toto  illo  legis  initio  fradtat  lu- 
rcconfultiis  dc  eligcndi  non  depctendi  iurc:Non  ob  idfohimquod  quan- 
diu  eligcdi  ius  durac,  pctcndi  ius  nulli  c6pciit  vt  difcrtc  Papinianus  fcnbit  in 
Ivnton  e\f.tu.i'iA  6-j.f.rogoeoc).  tif.  Sed  ccia  qn:a  c»fum  ilbm  contrarium  quo 
clcdio  nuliafadafic,  tradareincipitlnreconfultas  in  vcrf.  feq.ijs  vcrbis  /- 
demAttJinemineineli^ut  onines  ad petitioncnt  fidcnQ)nmi{li  .idmitf:\  qu^r  apcrti  m 
eftcopci  cinerc  vtJci.imu$  non  quisad  tidcicommiftam  cligi ,  fcd  quis  ccf- 
fjntc  clcdionc ad  £dcicommifliim  .idmitti  pofilt.Dc  quo  tnmen  pnufqti^ni 
diccrc  pcrgamiis,moncndum  cft.Marcellj  lcntenriam  jllam  qua:  habct  rof- 
fc  indignum  qaoque  pr.cferri  ab  hercdc  grauato  fub  hac  vcrborum  formula 
I{preJh'UJs libertismer^  iji^ibns  ycieinon  deillo  accipi  dcbcic  qtii  ob  hoc  iit 
indignusquJ)dccftacorcm  mfumottrnderitf  nec  cnim  dc  talibusindignis 
fcnlilfc  vm^uam  vidciur  tcft.itor,  Iic<Jt  vcrborum  gcneralicas  patiaiur  nih  fc- 
cuta  probctur  reconcili.it;o  iam  ipfo  tempoi  c  tcfta.ncnti  /.  Lncius  88.  [m- 
iius  Tifins  DMnMfH  eod.^Ced  dc  illp  qui  offenderit  hercdcm.  Nam  ncc  teftaro- 
ris,fcdiicredisgratiahuiurmodi  claufula  poni  folct Lctim p.frer  yy.  f.rvc^o  eodl. 
feruQs  20.  Z).  de  manntn.tejl.un.  Ncc  quicquam  facit  hcrcscoiirra  volunt.iien/ 
cum  indignum  pracfcrt,  (iliberum  eligcndi  arbitrium   hnbtat  i  tcft.-.toic, 
quotnodo  habet  ci\m  tt  ftat  )r  ita  fcripfit  ^tdbus  voles.  At  ciim  ita  /  /  ejuos  di. 
gaojpKtaMTiij  noii  aliter  vjdetur  fatisiaccrc  vo/untati  ciuim  fl  pt^rfeiat  cos 
quinonoft*enderunt.  Vidciur  cniiVi  hoccafu  commiflaciclecrio  t.mquain 
virobon  o,non  vtiibcrum  cligcndiqucm  vcllct,nrbitrium  habcrct,  Vjr  au- 
tem  bonus  non  arbitrabirur  dignum  cflc  lilum  ,  qui  hcredciTi  oftcndcrit :  ac 
proinde  fieret  contra  vnlnntatem,  fi  indignus cligcrciur ,  cx  ecDquc  iniuria 
citcris  infcrrctur  qui  dignicflcntcum  non  nifl  dignis  fidcicommifTum  pKT- 
ibri  tcftator  volucrit.    Quid  crgo  il  quidam  fmt,  qui  non  /"olum  hercdcm 
oou  a&:ndcrint»fcd  dciilo  ctiam  promcriicrmt^  Ncmo  ncgQucric  qpfn' 
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iftifuu  d.en«or«,neccimcn  idc6  cogctar  heres  ipfosprarfcric.  qu.arufhcit 
V  non  pi^^crat  indigna.n  .  quafi  dignus  ht  quifqu.s  non  probitur  indignus 

rclinqucndihisquoshcrcsdignos  pucaucric  ,  includit  luffum  relmquendi 
dienioribus,  fcd  videtar  hbcrt.s  omn.bas  et.ali  non  afqual.tcr  P^^oi^cruc- 
rint,rcl.aum  tamcn  lequil.ter  li  Jcicomm.iru.n  d.  L  cum  p4ier    ro^o,  Mu  l- 
tiiiii  cimen  refcrc  an  tclbcor  iti(criprcrit/./y^««  di^os  puuueris^tind.U 
cum  nuidu.H.^n  iu,K%o  bonA  /«4  difm^^uas  Uherts  tutSyVt  cj.a  Qfue  dc  te  /«rrpmr  quo 
n^oLind^^roio.  Hoc  cni.n  pofteriore  cafa  et(i  ccllante  macris  eleaionc 
nerinde  adm.ttuntur  omncs  qui  non  oftcndccunt.Iolique  .lli  non  admiiti.n  - 
tur  qui  ofFcnderunt.  non  alios tamcn  cligcre  ac  prarfcrrc  matcr poteft  quara 
Quilolipromcrucrint^.tavtfiquofda  clcgcnt  cx  iis  quoquc  qui  promciue 
?unt,non  aliter  futuri  lint  illi  potiorcs  quam  f.  foli  promcruermt.  An  quia 
teftator c^prcifc  hnbufirit  refpeaum  a<i  mcritJ?vt  Bartolus  fcntit  adH.§.ro^. 
Mmimc  Nan»  &  cum  tcftator  promerendi  vcibo  vfus  eft>non  impedit  ca  rcs 
quominus  ctiam  illi  qui  non  promeruerunt  admittantur  cum  caftcris.fi  mo- 
do  nou  orfcnderiftt,  vt  Papinianus  ipfc  fatetur  tnd.^.ro-9  dc  Atricanus  tn  dj, 
Ceruas  rurfumque  idem  Papinianus  tn  d.l.  teslumcnto ,  fcd  quia  teftator  non 
dedcrat  filic  arbitiium  dandi  omnibuslibcris  qui  promcru.ircnt,Tcd  adicaa 
dia.one  rcftriaiua prout  Sidiftributiua7//ir7"'  pec  hanc  formulamfro/<r  ^«/r- 
(^e/ffrowm/m/.  Vtapparcrcttcftatorcm  eafuiflc  voluntatc  vtnon  aljj 
poircnt  cligi  quim  qui  promcruiftent.itc.nque  vt  qnifquis promcruillct  ch- 
cincccfi"ari6  dcbcrec  U  qua  ficrcc  eleaio,  infpcais  lingulori.m  mcntis^ 
qaamuisnon  infpcaain  rmgulorum pcrronis aiqnalitatcmcruorum. Id  e- 

nimcftquodPapinnnusXcrjbitmi/.j^.ro^e''^  7"'-''"''^^''^'^^^^  /errpc- 

uor(^ffu\ip)  omeru,pnt,exiiiimAUt.^;im  ca.n  ncgari  non  poirit.qu.n  fupradi- 
aa  formula  datum  Ht  tilix  arb.tiium  diftribuendi  bona  fua  mter  ljbcros,ncc 
it.i  tamcn  vt  vel  eos  qui  oftendillcnt  praefcrrc  pollet  .is  qui  non  oftcndiftcnt, 
vcl  cos  qui  no  ortcdiircnt  i.s  qui  hocamplius  |aomeraiflcnt,C6rcqucu$  crat 
vc  vel  ncmincin  cligeic  dcbcrci  filia  fi  vellet  omncs  qui  non  oftendilicnc  ad 
fidcicommilTamadmitt.,Vcl  vtdcberctcligeiccosquipromcruHrcnt  &  fo- 
los  &  omncsi  Nc  alioqui  faceret  n$  inioriam  conira  tcftator.s  volunCatenJ, 
fi  vcl  n)crcntibusprxferretimmericos  quimuis  nccdemeritos,  vcl  cxmc- 
rcntibus  aliqaos  ncglcais  ca:tcris  ,  qui  finon  arque  tamcn  quoquomo- 
tlo  meruiircnticumlingulis    mcrcntibus  datum  ciTct  fidc.commiflTum 
nropicr  didio.icm  illam  diftributiuain  quifcfne  ,  ncc  nifi  merentibus 
n;  opLcr  diaionc  rcftriaiuam proMt,  \n  cafum  fcilicct  eleaionis.  Nulla  cnini 
tiaa  ckaioncfatetur  Papinianus  datum  en"efideicommifl"um  omnibus,qui 
uon  offcndcrunt,  ctiamh  ncc  promcruerint.  Duplcx  cnim  fidcicommiirurn 
fupr.idiais  vcibiscontineri  vidctur,  Alccrum  quod  libcris  cunmbus  rclidu 
fit,  Altcrum  quod  iisfolis  interquos  maccr  fideicommiflum  diftribucre  vo- 
U.critproutquifquc  dc  ca  merucrit :  vtrumquc  cnim  fit  ex  potcftatc  vcrbi 
diFlrtbttat  quo  tcftator  vfus  proponebatur,  &l  cuius  ca  vis  eft,vt  dandi  ncccf- 
fitatcm  prjcfupponac,  folumvero  diftribuendi  liberum  arbitrium  hcrcdi 
rclinquat>  le^.ytrnm  7.  §.i.D  de  rehits  duhiis.   Prius  fidcicommiflum  eo 
dcnuim   ca(u  locum  habcc  ,  quo    nulla  pcr  filiam  faaa  fit  clcaio 
&  Jiftributio  ,  Poftcriusautcmin  contrarium  cucntum  fccurx  diftribu- 
iiom*s ;  Itaque  miruiii  non  eft  plurcs  ad  fideicommiflum  admitci  vno  cafu 
t'  quim 
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qu^ni  aliojCi^m  pro  cafuum  diuerfiute  aliud  acque  aliud  Cit  BdeicommitTum 
licdceadem  iiiic  boiu  quz  vcroaue  fideicouuiiilibconcincntury  eadcmquc 
pcrfona qux  fidcicommiflum  dcbec.  Ac  illud  magis  mirum  e(l,£osqui  non 
ofFciideruiic  cligi  non  poirciqui  tamen  ccllancc  macris  cle<5lionc  fimul  ad- 
mictercncurcumiisquifolipromerujncnc.  icaenimHcvc  minils  iuris  iia- 
bcancqui  pro  fc  habcnt  etiam  macris  voiuncatcm  }qu«kmn  eon  iiabcrenc: 
Nerapc  quia  cum  iiabcnc  cciam  macris  voluncacem  illi  qui  ncc  offcndcrunc» 
iiec  promcruerunc  ,'hoc  ipfo  de/inunc  haberc  voluncaccm  te(lacoris>quz  ilU 
fuic  vtnon  aiitcrpollctmatereligerequaniprouc  dc  caquifque  meruiflct, 
rellridlo  poUcrioribus  verbis  eligcndi  arbitrio^quod  prioribus  liberum  da- 
ri  vidcbacur.  Certumporrb  cft  potiorem  elfc^imo  Tolam  fpe<Sandani  tefta- 
coris  voluncacem,necinrpicicndum  quidhcrcs  vclit  »ni/I  quatenus  volun- 
tas  ciuscum  tcllatoris  voluncaccconicnciac.  In  aiio  auccm  cafu  quoccffac 
clcdtio  admittuntur  omncsqui  non  ortcndcruntetiam/i  necpromcruerinc, 
quia  pro  fc  habent  voluntatem  tcftatoris:  Ni  obftantc  claufuU  illa  rcftridli- 
U2.pr0ut  qai^iifJe temerHrritjC^ux(ci\iccti\on  omnimodo  fideicommi/rum 
adficit,fcJ  ex  ca  tancum  poftcriore  parcc ,  qur  dabac  filiz  cledlionem  ,  ncc 
tam  dationem  ipfam  fidcicommifti  qu^m  diftribucionem  cius  folam  reftrin- 
git.Ea  niiuque  6c  pocitfima  fieniricatio  cft  vcrbi  dtflrtbud^  licct  dandi  quo- 
qucjvc  dixiiiius.implicicam  habcat  figniiicationem,  in  nccefrarium  antccc- 
dens.    £x  quo  euidcntcr  apparcr,  qu^m  verum  fit  quod  fuperiorc  Decade 
adueirusprjgiiiacicorum  &  intcrpretu  noftroiu  opimoncs  diipucauimus,n5 
enepropoli^iondillanigeneralicer  &  indiftin<5l8admictendam,  quam  noftri 
pro  vcrilliina  pairun  vtuncur , vc  ccflance  elc<fii  one  fidcicommilfum  petc» 
re pofiinc  ij  omnes  qui  cligi  ab  hercde  pocaifrcnc.    Nam  ficuti  quandoque 
latias  patet  ius  cle<^ionis  ,  vt  poffit  ncrcs  etiam  aliqucm  cx  remotiori- 
buseligercquitamcn  fiiiulla  clc<5tio  fada  eirct  »nec  prarferri  proximio- 
ribus  poflct,ncc  cum  iisconcurrcrc  ,/.  hercdes  wr/  57.  $,ylttm.  D.aHSC.T rr- 
b.-UUnum  iun<5^.  /.  mnia  Jl.  Altas  l.  cmitd  $.  in  fiJetcommiffo  delegMtit  1,  Ita 
cucnit  aliquando  vt  ftridior  fit potcftas  cligcndi:  Nimirum  quotics  ita  funt 
concepcaverba  fideicommiffi  ,  vt  dubitari  non  poffitquin  tcftator  volucric 
cireillam  ftri(fliorcm,Sed&:  Jiuerfitaiis  huius  ratio  proficifci  ctiam  potc/l 
exdiucr/acondicioncfideicommiflorum.  Fideicommillum  enim  quodex 
ipfistcftamcnti  vcrbisinducitur  ,  tam  latc  patct  quam  patcnt  vcrba  ipfa 
quibusrelictum  cft.ncc  vnquam  rcftringitur,nifi  quatenus  vcrborum  pro- 
pria/jgnificatio  aut  infta  intcrpreiatio  fuadcrc  vidcatur.  At  fideicomn)iirum 
quod  intcrdu fola  legis  poteftatc  inducitur,quale  illud  eft  quod  ex  alienatio- 
nis  cxtra  familiam  prohibiiione  in  cafum  contraucntionisjaut  ex  iuflb  dan- 
cli  cui  ex  familia  hercs  volucricfi  nulla  ele<Sio  fecuca  ficpr udcnccs  noftri  in 
duxerunc,faciliu$  recipic  rcftridionc  cx  ciufdem  lcgis  intcrprctatione,vt  n5 
omncs  qui  vcrborum  gcncralitate a:quc  compcchendi  poffcnc  fimul  admit- 
tantur, fed fccundum  cum   ordinem qucm lex  praifcribic, decuiusintcr- 
prctationefruftra  5c  inimcriio  conqucrancur  illi  qui  fine  bencficio  legis  noii 
admictcrencur,  &quibuslexdac  fideicommiffum  ,quod  ceftacoripfe  non 
dcdiclicccnonaliadc  caufa  dcc  qu4m  vc  conferuct  acquc  adiuucc  volunta- 
tcm» 
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Ll  a  ctiam  &: qui Jcm  obfcruatione digna  ditferitia  cffe  cr«- 
ditur  intcr  lus  fidcicommiflorumforrDulasiy/a^/fjvt/rT,  &  btt 
quoi  di^ms piit.ifart>t  aut  cjuod  hac  partc  idem  clt  his  quite  (n- 
•fierucrinf,  quoil  pi  i<  r  foimula  onines  admittit  ad  petitioncai 
lidcicoinmilii  Ilatim  atcjuc  mora  in  cligcndo  pcr  heredcm 
fsLdta  cit  (|ua(i  iam  praKciui  die  dato  fidcicomrBi(l'o  >  vt  difertc  fcriptiun 
tft  ni  iiSfie^  tum  iftiill^  litqua  legc  intcrpretcrnofiriifiniic»ita£n- 
'.tbntr  1Piikl<>f  verbclaafula  il>t  arbitflaniei  quirog^toscft  »quo  tcm- 
f)||Mc;fidcicoin(ni(rum  prxflacc  vclit ,  etiamfi  de  fideicoDimiiTarta  liber- 
llM4eatnrC  i|eo<l  Hdcicommifri  genusomniam  fauorabiliflimttni  cft) 
.  kavthviuus  non  praeftiterit  fideicommiflum  cius  hcrcsftatim  id  pracfta- 
re  compellatur        /f^f/fr«o.f  20.  Detna»uwtJ^,(csl4ftent.  Cuius  diueriita- 
tis  Ci  vcra  fit,il!a  foitallc  ratio  cll:,qii6d  hcres  Itatim  vcllc  potcft,  &:  dcccrnc- 
rccuipoiiusoftcrat:  quos  vcro  dignosputct,  nou  tam  Ficilc>ncctam  cito 
pot^ft  conftituere  > ctim  ficri jpordti fiatquc  c^uotidic',  vt  qui  hcri  dixiius  e- 
rattaocfaltemnonindignBiyhodiclaciat  aliqoii  proptcr  cjuod  vi<&ri  de> 
bcactndignus.  Itaque  v  idecor  horc  daufolafaoo  b5  hcrcdis  maxtmi  reipicere» 
no  titu  vt  habeat  diftribiicndi  arbitriu.  &c  pi-arfercndi  quem  volet  ( idc  o^; 
ebcinet  cum  tedator /cripfic  qmbus  veles)fed  ctia  vt  qoandio  hercs  viuit,ij  o- 
mnesiquiadfkieiconMniAluninuitatifunttin  ofHcio  rctineantur»nc  indi- 
nos  fcpr^beantiquodnonaJitcrautmeliusficri  potcft.qu^m  fi  pcrpctuuin 
crcdi>quandiu  viuit,obrcquium  pracfict.rjli  hcres  malit  fidcicomitVun)  rc- 
praefcntare  vt  maiore  bcncncio  ad  prarftaridiim  othcium  prouoccntur  ;  in 
quo  tamen  illud  mirnm  vidcri  potcft  >  qu6d  rat.o  haec  diuerncatjsfupponit 
vcrbom  ydes  non  haberc  traftnm  ccmport$*&  camen  habet  vt  conibc  r.v  /.  1. 
$^fiqms4iitdLfnti  6,$:uDMSC'Tertyll  vbi  dicitot  hoc  verbum  extcnfi- 
itttm.  ede9&-aim  verba  extcnnuafuntpol&  aibniici  poenitcntiam  >  i&  oki- 
ttttfoneili  VolniKatis^quia  fcilicet-  futurum  tempos  re^iciant,  non  prztcri- 
.fom»aakpTxrcns,  ninFortequisrerpondeat  fobtilitcrt  mcaiudicio  magis 
quam  vcrc,  vt  in  fequaibus  diccmus,muhilm  intercfTc  an  talc  vctbum  pro- 
latum  fit  •klcgcan  ab  hominc  condicionis  adicrjbcnd.c  gratia  :  quafi  priorc 
cafu  facile  poffit  ca  recipcre  intcrpretacionlquam  lex  vuit,&  quam  propria 
didionis  ficnificatio  rcquirit.  Pollcriorevero  non  itcm  quia  condicionum 
verbacxfioiiustcflatorift  vokintatain  vltimis  vohmtatibus  funt  intcrprc- 
*taiida/JiiCfliiiftcMBiifea>f  ly.     it€mdk.  a^demtufr»  Teilatoc  aocem  cto  ita 
(Scribic  ^Mbus  Wfi  ea  procoldobto  mente  cft»vt  concencos  fic  prima  volam»> 
tCjAaiafbtim  ac^oefemel  herss  voloit  9  vcninrefleom  voluinc.Necqood 
fo(lc»AOlic»fiuciC^ce(lvcnon  fcmperveinm  fit  eumfemel  voluifle*  at- 
que  ica  condicioncm  inapletamfuiire,quarporr6  vbi  femel  cxtitit»  dcficerc 
poftea  nunquani  potefl  ,  ficut  ncc  illa  vnquam  cxiftcre  quarfemcl  defecit. 
Tantoqucmagishxc obtincnt,quod  non  ita  rclidum  fideicommiflumluif 
fe  ponimus fi volesiuec  cnim  fic  rcl i^tum  valcrct  vtpotc  quod  eflct  coUatum 
in  mcum  liccciiis  voUmcatcm  «^uodheri  ncc{\iixJ,SejiutMs  ^i.$.fettttlt.iele^jr, 
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a  JNec  mcTQiii  ira  «i»  Wwfw»  qase  mba  auiibi  hAtttuaAomtmfmk 
quaniiiu  vimftis  a  quo  fideicomiiiifliim  relidttnifiiic^aepMliidefiGccecoii- 
«licidnem ,  canqiiam  duo  (idciconnnifCo  in  diem  inccteaiii  mords  IiCk 
rediatqui  Jics  inccrtus  pro  condicione  iiabctur /.  Mes  imertus  75. «fr  cmnAa ^ 

dtmwtiir,!.  fiiieicommiffMM.  f.hoc  autemlez^Atumdeleg.  ^Aciim  hunc  modum 
^///^.vjVii/pjj&quideuipoft  daium purc libcrtis  omnibus  fidcicommilTuin 
^cr  il!a  veiba  I{^o  reFitiMUs hbertts  tiieiSiq^ix  ciaulula  prxccdcs  facit,  vt  illa  fub 
leaucns  fHibus  yaies  non  adeocondicionalc  fidcicommiirum  reddat,  atque 
(i  iQtifUxm  e((ct  emexlibertumeis  </4rf  voi^i,  iediia^enusduncaxat  ncquif. 
am  ca  liI>ert»ponttfe  fidekemmiflaniiffl  dioare  ance  dedarstam  ab  oere 
voloetMaiaiiuilocamineailedarandacoimdm^      cuncn  fiipe- 
rioreproximocaft^i&cfteibn  ita  kn^^fmt^tidixl&ntisimsTMlet 
coiMltcionaicfideicommiirum  in  id  viqacteinpa«>qiioeledtoaItqiia  fecuca 
rKyetiamfi  niora  in  eligendo  pcr  longom  teropos  oootca^proponatur.  hft 
enim  hiiiurtnodi  fidcicoinmifl*utii  ab  initio  condicionale,!ta  vt  nulla  cx  par- 
te  vcrborum  poffit  videri  purum  ,  ncc  proindc  quicquam  cfV  ,  cx  quo  fuam 
intcncioncni  cofirmare  polfint  fideicommilTanj  antc  hda  clcctioncm,  quia 
quandiu  ciectio  tacta  non  cft  laiidiu  vcrum  cft  ncc cxtitiflc  condicioncm fi- 
oeicommi/li  quz  poteft  ad^uc  dcficcre,ncmine  in  poflerum  eledo^  nec  de- 
fcci(Ie,qu{  nimiru  potcft adhac  exiftarefimod^  licres  grauittt»aliqiiein  ve 
lit  eUg;ere  in  di£  vfque  morttsXiwSex/M^  67.1»  fritt^  fAer  $*9ffdtkp 
z.Denique  etfivcnimei^iamindc  ab  initio  altciitcxlibertis  reli^m  efle 
fiiiciC|Mnmiirai9itamenquis  ille  fitncicitur,  Auc  vt  meliilks  dicam ,  Satfdtur 
nemineeCecui  relidlum  fitadco  vt  non  tacum  probatio  hoc  calu  deficiat  vc 
hi  iJtio  fnnt  Tinj^. D.  Je  tefLtitScd  eti i.  ius,  quia  nullu  ius  copecere  potcft  ea 
iidcic6mi(rocoiidicionali,fiucexprcna  condicio  iit  nuetacita^quoufquc  c6- 
dicjo  extitcrit /.rienri 42. obh^.(ir  ^ciuti.Li,De c»nd.^  demoa.ln  lumma 
fideicoiiuniflum  ica  Ecli&um,  Hogo  rcJUtitM  ItitertismetsfittbMi  Wo>non  la  coa 
cKcione  qu^  motafufpenditur ,  qoia  cttamfi  volantaicfiiam  hcrcsiioii  de- 
clacecyatqttcltaficfcmaneac  inotiut adicAto  ilia  ^ftiWiPcfrifuperfaoc  cam6 
priocailla  verba  Rego  rtPsHimUhtfimeis  quc  qaoni&dilpofititta  funt ,  &  bo^ 
jium  per /c  fenramnabcnr»  de  fidcicommiiro  coucniunt,  vti-que  fideicomif- 
fum  continenr»  &  quide  puru»cx  qoo^roinde  nihil  abfijrdi  eicnafci  pecitio- 
ncm  fidcicommiffi  ftatimatquc  mora  indeclaranda  voluntatc  contradlacft» 
Atquoditareiinquiiur,fw>.x//^fm>wfiy  Wrjadco  impbcitam  liabct  taci- 
t.im  clectionis  faciend^  condicionem,vt  ca  fublata  niiiil  fupcrfit  quod  pcr  /c 
poiut  confticitcre  aiiquod  fideicdmilTum,  multo  minus  quod  pucum.  Quatu 
irecdiotci(itancodicione,anmora,fideicdin;llum  fiirpendacorc6ftat  fatisex 
.  LkeresmeMS79'ifi  pnnc.l.<jutyiu  sU^s  40.^ .  MitUm  Titit  Deemdicj^  iemmJ^ 
bis  yerbis  5.  C  fMp/.  dies  iegM,  TMifiidek^mA,^  aliis  quitmplurimis  locis.Pro- 
indcfidejcdmiiTum  omnimodo  condicionale  efiebocca/u  nccefic  c{l,c|uip- 
pe  quod  /teondicionalc  nu  elfecnuliu  eilet.Ncc  pugnac.quod  fcriptu  videtut 
ind.l.ytrum  j.^A.Dereb.dttbAi^ixihticnAi  quidc  Iiberum  arbitriu  in  hac  fpccie 
hercdi  conccdum  circ,red  dandi  neccfficatg  prarcedere.  lllo  namquc  loco 
reiicium  cratfidcicommiflum  vni  cxcolieredibuscui  grauatus  hcrcs  vdlcr, 
ac  proinde  qu^uis  nulla  cledio  requcretiUinon  co  minus  tamc  vci  u  crat  da- 
t<lfuincfideic6mifsupurcfindomnib.cobcredib.faItc  vni  ex  eis.Quodn5  ^ 
ibefie^  Qceib^or  fimpiicit«rfoipfi/rct<at#xwW#rf^^ 
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offlnes  fidcicommlflBnipetere 
^•fjr^ode  /fg.2.non  canquam  ommboadatniii  £ib^a  condicione  conttaiia 
q;iNentillibicxprcira  inucnitur,nncnio  eligcretur  yred  quialiccc  vnt  taa- 
tanisiodb  datuni  fit,  &  quidcm  non  purc  fcd  fub  condicionc  in  cafum  clc- 
dioniJ,  non  dcbuit  tamcncfleinhcrcdis  potcftatc  vt  ncmincm  eligcndo 
liberarctfeaboncrcfidcicommifTi :  quodvtique  cuenicc  ncceflc  cilct  ni/i 
pcriuftamlegisintcrprctationc  ca  fiJeicommifn  prxftandi  rado  induce- 
retur :  id^m^uc  euenitt  cilm  ccftacor  vni  cxprcffiin  fideicommiiTuin  dcdic 
t&'AW2^^aoitmmirdes,'Eji!^tta^  qvod 
vnicx  cohcrcdibos  dtndi  nccelGtas  ab  ip(b  tcftatore  profici/dmt  iHMii 
l^Ci  periMle  tanco  inccru  eftperCbnaciuscui  ceifattor  fideic6mi(rufn  dedtt 
mfimplicitcrfcripcumciTet  rM  rxci/^rtW;!;!//  y«les  nulladcftione  fccutc» 
cdm  qait vnasillcli^penitus  ignoretur^Ncc  co  miniis  futurum  flt  vc  Rdci- 
CommifTumomnino  intcrcidat,nifi  perlegis  poccftacem  voluntas  tcftato- 
ris  adiuuetur ,  oblipato  hcrcdis  hcrecle  vt  ob  nullam  elediottcm  factn  prnr- 
ftet  omnibus  fidcicomilium  quodr.onili  vni  fuerac  datum.  Vtroqiie  igitur 
cafu  (\  nulla  clcdbio  facta  fit,dandi  ncce{iit.is  incumbiCyfcd  vno  cafu  in'un- 
pcr ceftacorcm dandi  omnimodo&purc,^uamuis  nonpiorfus  fiatio)» 
viMcrlcgem  vcr^dandioiwiibaifinaciatiirqvisvntttt^  fit»  nc  .alioqnr 
€nwadammeftvnipfcftetnrmiUi:Alioaiitcm  cafii  iniunQa  «qu^  pett«- 
lucorcm  dandi  yni  qnidcm  fed  non  omnimodb ,  nec  purc ,  at  fubilia  con- 
dicione  fi<is  digCMr  :   Pcr  lcgcm  veco  dandi  omnibus  /i  ncmo  cliga- 
tur.Priorecafu  ncceftltasdandi  ^teftatore  iniunfta  prccedicarbitrium  di- 
ftribuendi.quod  idem  ceftator  conceflit.  Pofteriore  vcrb  ncccffitas  qux  eft 
dandi ^ teftatore  iniunfta non pracccdit fcd  concomitatur  diftribuendi  arbi- 
triu:  Ncceffitas  verb  iila,  qua^pcr  lcgem  inducitur  prxftandi  omnibus  quod 
vni  foli  dacum  fuic>  vtroque  cafu  fcquitur  arbitrium  djftribuendi,nullo  prg- 
ccdiC)Cum  non  aJiam  caulam  habcac  qui^m  quod  clc^io  nuUa  h6tz  fic  per 
CHvqni  dagcrc  &pomit»   debnit.  Atonc  iti  tn  toto  hoc  tradctn  diUgcnfcr 
atteiMlciMMiaMA  an  de  ca  dandi  neceftiutc  aeamui  qoc  inianda  fit  per  tc- 
ftatorem,an  dc  ea  quat  iniungitur  per  legem.  De  prioreloqmtiir  CatttSOi  dL 
I»  y. fA.de  rtk*  d$th.  &  Vlp.fi)  k.L  clm  futddm.  De  poftctioffc  vctb  Papiniaam 
mJU,Tmimexfm$UU6j*^9eifeed*m*Delegs»jK  [. 


ERROR  TERTIVS. 
De  mfiitU  TribeiUdRi  in  d.Lt:um  (^tadMn  c/  dt  AimelitfenteniU 

ibidemreUtd^ 

I^Ucbiam  zd^^dJ»€Hm  qmJm^  in  qua  quod  ezeodem  Matcclld 

fuL i  i cit  VI p i  a>  in  wpidem  mt »  Si  bcres  rogatus  reftitucrc li- 
bcrisquibus  volctneminemcligat,omncsad  fidcicommiA 
fum  admicti ,  facilcm  habct  ex  fuperioribus  rationcm*  Q^d 

enim  mirumeftpctiabomnibusfidcjcommifTumiquod  om- 
nibus  datum  fuit  ^Ncc  cnim  verba  illa  qMbus  voles  quar  a  tcftatorc  adic^a  po- 
nimusjfacerc  poflunt  vt  f:  lcicommiftum  intercidac,  quafi  dcfcfta  condicio- 
oefub  qua  rclidum  VickLucurtCum  cic(flio  nullafadla  cft:Siquidem  fublatis 
YCKb||iillisfideicommiirumrcmanet£ai;ttm^&  confcquentcj:  umbx^tiils 
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pnellaiMhinii^a/i  €]uo(l  ab  ioitio  non  tani  condiciooe  aliqmqdUn  mora 
«leclarandnepcr  hcrcdcm  voluntatisrurpcnfi:mfucrit,noiic  veroJie  moni 
cjaidcdi  furpcndatifr  poitquam  hcres  jplcin  dcclarnnda  fua  volantate  mo- 
ram  contraxit-Sed  iUud  magis  mirum  eft  quod  VJp.  ait  ■viclencjnafii.^m  prx~ 
fcnti  die  djntiyn-iCHw  fii  rdrqmti  riQu.hps  vcUs  mv  y-lit  ogcr.u.  Scnfus  cnim  cfl  vc 
ciu{Ucralcgisrcqucntiac3a)licani,quxhanc  MarccUi  /cntcntiam  intcrprc- 
ttnUinCilm  fidcicommidum  sct  retiaquitur,^(^«  reninids  hbertis  meu  quihus 
>des&iMfiSktvAhtmvA^ttyt\\X9-^e6v^^  ofierat,  idcA 

finc  alt()ito  iiicenialIo,ftatim  compccere  omnibus  pcddooem » Ideftetiam 
v|aolierede,quiinmoraeftofeencii:Mjhi  vcro  videcur hocditrhitr & 
linprobabiliiit>c}uam  vt  poflim  crcdereiic  MarccIIum  fenitfic^Tanmm  t* 
beft  vt  credamcile  id  cx  iuris  ratJonc  t    Primum  quia  noo  ita  Mar- 
ccllos  fcriprcrai  (\  cius  fentcntia  bcnc  rctnl  it  Vlpianusj/wrw/ffrt/;  iidtim  eli^ 
gdttoninesad  petiiionem  ftdacmmtfii  adwnn  )fcd  iimplicjtcr  &  indcfinitc  hoc 
iwodo ftnenuneeli^atScnCM  igitur  pctiwsnon  aiitcrpoOfecmncsad  fidejcom 
mifiipecitioncmadmittj  qu^m  iincmincmheres  qjandoque  elc^cnt  hoc 
cftfi 

nemo  voqatmablieredeelcftatfirfVtinteliigamusquandiu  hcrcs  po- 
teftoligerejideiqoaamiffiimlnemioepcti  pofle»  non  magis  <]Uikui  jn/pc- 
cic  iHade^uafefpMlit  Papiniautts  in  Lymm  exfiiim&467»^jreg$e9dMef.z, 
Etfioiqae  in  iUsiVif^ianifptcie  iiocampliaseftqu6dfideic6mi(rom  al> 
herederelidum  fueratinonnificiHn  morcreturprfrftandil^nedubitari  pof- 
fctquin  efrci relidum  in  dic  incertum  mortishcrcdis, nccproiodepriiis  dc 
b}tum,cilm  pofTcnt  antca  fidcicommiflarii  omncs  mori  l.fycrem  Seitim. 
tfMrttumde  le^,  j.  LStatius  J lortis  48.     Cornelio  Fehct  D.  detur.fifc.    EtVedu  t»» 
mcn  iplb  ninil  apud  mc  interc ft,an  Iibcrtis  fuis  refii tucrc  cum  morictur  ro 
gatus  quis  (iti  an  cilni  volucrit,  ncc  rurfus  an  cim  yoluettt ,  an  ver6  cian  voUr 
aatrarM/f/.NamonmeshjrCttaciauruIf  rommeonuac&  habent  tradum 
temporst  io  fiiiarom>vt  fuperiorecapite  /crip£mos  ex/^fii/rfrrin^w^ « 11.  hoc 
autemlegatm»  de /<^at.  3.  /. 2.    fiqmsadiuiL  fiiii6,f^uD^JSC.Tertyltytfci'* 
licct  heres.ctiamii  fcmc]  volucrii^&  aliqucm  clcgerit » tdhoc  tamen  qoan» 
diuviuitmutarevoJuniatem  poffit,&perindcitcrunicIigcrcaliu  acfl  cdm 
roorerctur  c/ieere  iufTus  ellet  dJ.  ynum  ex  fdmilia  tn  princip,  Hoc  eft  enim 
quod  V!p.fcribit/n</.  j^.7jcr*fr//fw,  huiufmodi  legaium  lum  voheris  tra<^am 
habcrcquandiu  viuat  is  ^  ijuo  fidciccmmin'um  reljdum  cft,  vt  conftat  ex 
conjundtione  d,  $.  cum  f.pr^ccd.  Nec  quod  nos  cum  cafum  tra(^arr;us  in  quo 
fcriptuni  cratflmtiw  W</,diucrfitatc  iurispotcft  induccrccum  hoc  vcrbum 
Mlr/ow|itMm  tndoRi  temporl«)|uim  verbom  "nliieris  vt  apparct  ex  /  fi 
^0fmimfiint%,D9  -mSM^.  v  bi  Pompooiut  (cribit » moltom  referrc  an 
ilipulatiooia  vcrbaka  concepta  fint  ^mtttlnerttM  mtfnem  v«/«n.Nam(i  ta- 
lialdrmoftwrtti^fm  vo/tf^0,  ftipulatorcm  poHquam  femel  elegerlCymotaror 
voluntatem  non  poiie»qaa/i  non  habeantvcrbaillacradomtcmporisySt  vc-^ 
ri>  tra(5tum  habeat  fermo  5c  /it  tal  is  ,  quem  vtUm  ,  potcftatcm  habecemu. 
tandi  donec  iudjcium  didct.  Qui  locosne  pugnetcum  d.  f.lmafitem,  neccf^ 
Ari6  fatendumeftdjfFerrchacparte  vtinaiiisplerifqfc  Iegati:m  a  ftipula- 
rione.    Inlcgato  Vcrbum  ctfm  volueris  perinde  habere  tradfm  tcmporis 
acque  verbum  Wri  :In  /lipulationc  non  itcra  >  idco  furtatTe  q  ludinJc- 
gatisfiat  Ittiof  incerprcttaotDr^ftrtim  fiiooreliereclit  coi  othil  poccfl  impu- 
«ritAgfimi  io ili£uIationcqim  poflit  impu^ri  ftipolacoricorditcrjSe  m»- 
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-  Ms  legetn  noa  dlicrit  IjjnicqiuJ  99*  f^d.  1  u  n  (ft  Lyet9rilm.$9»  DaU  ffM&,  Vc- 
vt  (it>negtci  non  poceft  qntn  verbuai  vs/r/  habeac  cradutn  cemporjs>Ncc  mi 
nilsfi  jbhomincproKcraturaicondicionemacircribcadalnt  quam  (i  a  lege. 
Illa  cnim  djftjnctio  quaui  proximo  capite cx  alroruni  inagis  qu4m  cx  noltra 
opinionc  rctulimus,quari  aliicrcxplicanda  iiuc  vciba  ciim  ab  hominc  ».]uiui 
cilm  a  lcgc  protcruncur»mihi  probabilistieri  nuUa  rationepocoik,  qui  video 
Ctiam  in  ceuamcncis pcrpccuum  circ  vt  aon  aiiccr  a  propria  verboium (Igni- 
Hcacione  recedi  oporceac  1  quiun  fi  mant£e(hini  (k  aliad  fcnliilie  t«ft«orcai 
Lmt  Sttr  69J>f        Ic^tnauc  vt  cascontioiierfiai  qu«  cx  ipfo  ie(bmen> 
'  to  otiuntur  ncce£  &  recoaanm  fcripti  iuds  ratiooem  expedtci  /.  inbis 
^&MD.deiondicim.  ^  dtmtiiBrdiimiHhScd  ttB  vcnMnenet  »  qnod  nosicm-. 
pcrnegabiaijs.i  verbumyo/ruradum  teniporianon  liai>cre  vc  pemaictac 
mutationem  voluntatistillud  tamcn  fcmpcr  faciet,  vt  non  prius poffic  c^niC- 
quam  id  fidcicommiflum  pctcrcqium  hcrcs  fuani  dcclarauerit  voluntatcm. 
Nam  liea  vcrbaw///  /Wfi»a/i<fr<>qiixpoft  primam  voluntJtcm  iion  rclm- 
quunt  hcrcdj  arbicrium  dicendi  ic  nollc  aut  noiuiiTc ,  iphus  taritcn  cxprcf- 
um  voluntacem  exigunc,vt  fcriptum  cft in  d.  1,/ideicommtJfi    /A  fidenommtf- 
pm*  quanco  floagis  exprcilaetit  ncceJlaria  voloncas  hercdis  k  quo  fidei* 
commiiluni  relidum  fuitcw»  v«^tautr«ri  >i/ri?Quod  H  quis  admictat»  ilatim 
confequcnsfictvtoonobid  /olikm  pofilit  adfideicommidi  prasftationem 
vrgcri»qa6dnott  concinob  fitam  volunratcm  declarauericcum  etiamfi 
nondum  vcIit»quandoque  tamen  poflic  vcilc,cui  fcilicec  teftator  ad  eam  vo- 
luutatcm  declaranJam  nullum  teinpus  ccttum  pra:fcrip(it.    Quam  vcr6 
abfurdius  &  iniquius  illud  erit  fi  Marccllu  fic  intcrprctcmur,vt  h.-c  heres  cu- 
im  voiuntatcm  tcftator  excgit  &  cui  hbcrum  cligenLii  aibitaum  dcdic,  nou 
folum  lutim  vclle  cogcndus  ^c,  nc  flatun  ab  omnibus  conucniatur,  fcd 
ciiam  iideicommiiruiu  ci  quem  eltgac  ofierrc.  Long^  nquidemplus  e/l 
non  petettC^ftferre  adeoque  ei  qui  peccre non  poftitf  ooim  petcnti  foluere: 
Ncque  verb  vfpiam  proditum  cft  cogi  heredem  onerre  lcgacom  li^gata- 
rio  «aoc  tideicommillum  fidcicommiirario  ,  ne  tum  qutdem  cdm  lega* 
tum  aut  fideicommilTum  purum  e(l ,  iiTque  vcrbif  relidlum  qux  volun> 
tacem  hcrcJis  nullomodo  cxigmt  :  Sufacic  enim  vtpeceRtilegacario  vcl 
fi Jcico  n.uiirario  nan  dencgcc  foKitioncm",  quia  &  interdum  ficri  po- 
teft  ne  lcgatum  ,  aut  h.icicommiirjm  pcccic  vclit  is  cui  rclidum  fuit: 
nifi  cd  n  legacu  n  eft  tnmori  /  g:  TttiM  Suo  o:i:t4z^efi  nirepti<nx     yfurds  tlele* 
gatis  t*leie  tif»  qiiid4md4cimM^ejftini4$,p ^h^UU  DigfsL  devfurAe^e  tn  mttiO' 
.rnin  5.  Cod.m  qmlmscdiifs  nm 9fi neeeffmnm  in integrmmrefUtni,   £c  camen  fic 
Vlpiauus \o(\\i\tariiii{i4leie  tftm  qmdatn ,  qjafi  MarolittS  /cttferit  obliga* 
tum  efie  hoc  caf u  hercdcm  vt  ofierat  fidciconunilliim  ftatim  alicui  cx  libct- 
tij»attt vt fc ab  omnibus  conueniri  patiacur*  Qjtod  fi  ita  eft,  durior  eric con* 
dtciohcrcdis  qui  iulTus  eft  fundum  reftitucrc  libcrtis  quibusvolct,quam 
/l  fundum  piiic  ac  fimplicitcr  rcftitucrc  iuftus  ctlct.   Njm  &  cdm  hcres 
d.imnatiiscft  vni  cx  libertis  dcccm  dare  .ncc  conftituit  apud  fc  cui  darc 
vcht,non  ad  aliud  ccnetur  hcres  qu^m  vt  cadcm  dcccm  libcrcis  omni- 
biispr^ftcc,  nimicuin  pccencibus»  quomodo  ox  eodcm  MacccUo  fcri- 
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ptum  cft  htkge  fi  fiMts  Ttfit  dedMAft^uv  a      i.de  le^ai.'i,  Atvtlixc  ilc- 
cem  autalicui  cx  libcrtisaut  otnnibus  orfcrre  dcbcat  nuilo  loco  prodituiii 
cft,  Multiimquc  rcfcitan  dicamusdebcvc  hcrcdcm  apud  fc  conftitucrc  cui 
darc.vclit>vt (ci  if  tuni  cHifi d.f.i.an  vcfo  deberc ipfum  oftcrre,quoniodo  lo- 
cjuicur  V)p./»  d.Lc)<mejni(lA!v.S<n\  &  mc  illud  iriaxnnc  mouctjquod  vidco  VI- 
pianumexM  ircclIo  duasfpccics  tradirc.Priorcm  de  fideicommilfo/lc  rcli- 
tiOiRigo  reptt4d< libertis  tnris  tjntbus  i/der.  Poftcriorciii  vcr5  dc  fideicommilfo 
pcr  hinc  form  jiam  c6ccpto,/^^o  refiittus  Ubertis  mcti  his  tjuos  dignos  putJtKeris, 
ILc  poftc^uam  dixit  in  quo  huiufmodi  formular  difcrcpcnt  quiiium  ad  condi- 
cioncmciigendorum,  Vt  nimirum  prior  tbrmula  patiaiur  ctiam indignum 
prartcrri ,  Poftci  ior  ^rcrofolos  illos  qui  non  otJcndcrunt :  Subiungit  VIpu- 
nus,cx  eodctn  Mjrccllo  vcrliculum  illuti^,  de  cuius  mtjcrprctationc  nunca- 
gimas>  Idciu  avyft  rtemtnem  el g  it-^omtiei .td feiitiofitm  fidiicomn  ijii  rf</w////,Ncm- 
pc  fiuc  priofcmjiuc  poftcriorc.n  fidcicoinin.fh  foimulam  a  tcftatore  vfur- 
patam  proponas.    C-.ir  ciiim  ad  priorem  fobm  vcht  quis  hunc  vcrrtculum 
rcicrre,  ac  non  potiiis  ad  vtrainqucPAuc  fi  alterutra  eligcnda  eft  quidni  po- 
ciuspoftcriorq  jjc  prjccefllc  mi  ncdia  c?Tritum  cnim  cit  fequcntcm  clau- 
fulamrcfcrri  dclierc  ad  p4U5ximiora  non  ad  remotiora.  Atqui  ciim  ita  fidci- 
commilla.n  dacum  cft  lUiprcHtiuMlibertis  me  s  quos  dt^noi  pntatteris  ,  cer- 
tumcft,Arbi:rmm  eiu7  elll' qai  rogatus  fit  quo  tcmporc  fiJeicorami/runi 
prarltare  vclic,it.)  vc  li  vious  non  prxfticcrit  hnrrcs  ipfius  ftatim  prarllarc 
co^aiuT  l./crifoi  legMKtf  10.  D.de  m.wNmifs.  feiijimfnt.  vbi  Africanus  hoc  i- 
pfum  fi:nbit  dc  fidcicommilfo    libcrtatis    quod  omnium  fauorabi- 
Ijffimumcft.    Ncc  cnimfocil^  paiitur  ciuilis  lcgiftator  moram  aliquatn 
fiaudcmvcfierilibeiiati/.c/*//J  vr;i  16.  $.  p<bu*nti<m  i^ir  legtbtts  fcqnentibtts 
innCt.l.^encrAitcr  24.  §.fiqms  feruo  defideic,  Ithot.l  mi.lter  Zl.  §.  non  eji  dt<bi~ 
tJtum  D.jd SC.Trtbell.  Non  erp.o  vciu  cftc  potcft  quod  Marccllil  voluilTc  VI- 
pianus  vult ,  vt  heies  ipfe  qui  hdeicommiilb  grauaius  cft  fi  non  ftatim  fidr i- 
commilfum  oftVrataliciii  cx  cisquos  cligcrepotujr,idipfum  omnibusftatim 
pr^ftarc  tcneaiur,ldquc  prxrcntiens  fiuc  rribonianus  fiue  intcrpres  potiils 
quidam  illc  fuit ,  poft  illa  vcrba  umifii  relitiqtiitttry^diccii  qtttbits  vJciy  nc  alio- 
quiMarccIlus  auc  Vlpianus  cum  Africano  hac  in  re  pugnarc  vidcrctur, 
curatamenapcrtiflimurMficvtiiufqucformulaf  fpcwicm,  vt  iam  diximus,ab 
Vlpiano  &  MarccIIo  tradatam  fiiiHc  ,nam5c  verba  illa  qntbus  volcs  lineis  in- 
tcrclufa  funt  vt  folcnt  efte  qux  f^nt  rufpc(5la.   At  omnium  intolcrabiliffi- 
mmn  illud  eft,quod  Vlpianus  pofteaquam  Marcclli  fentcnciam  fic  intciprc- 
tatus  cft  ,   quafi  fenfctit  heredem  hunc  dc  qno  agimus.ftatim  cligerc  ali- 
qucm exlibevtis, cique  offerrc  fidcicommifium  dcbcrc  ,    fubindc  fatim 
jtladfic  imcrprctatur/7«f  4//<7«oy(///Vr/  /»;f)krf/<V    Quis  ciiim  prudcntum 
fic  vnquam  incerpretatus  cft  ?  Imo  damant  omnes  ,    Qiiotics  in  iurc  no- 
fttoita  conftitutum  vcl  receptum  eft  vt  aliquid  ftatim  ficri  fit  ncceftc, 
ii<  accipi  id  oportcrc  vt  laxatnentuni  &  temperamcntum  aliquod  adhi- 
beaiur  qi  od  illi  tv  tt^.atu  dicunt  ,  id  cft,cum  aliquo  fpatio  tcmporis 
nec  niinimo ,  ncc  maximo  ,  &quod  fnagis  intcllcdu  peropi  ,  quam 
clocutioncexjprnni  poffit»  vt  inje^e  prtma  $.  ttcmfi  leg.anm  D.  ^td  lcgem 
fAlctdtsm  y  le^e  conttnnps  137.^.         it^  y  De  yeiU>um  cblivattchtUs  ,  lege 
^rmificr  yigfjtrn.t^rtm.i  §.  ^rimo    Dt^esl.  de  ionnitHt.  pffnn,  lc^e  t^od  diti" 
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mm  105*  D»  itftku  l^uo  enim  ti,$J  nUjtnns  DjrMjrem  biAe*  Neque  Vcr6  V^ia* 
nusipfe  hoc  negarepoceft  in  fpecie  d.UkmqnidaM  ctiiuspoflceiiiisvcrb«|B: 
(ctihittUififirteanteifuam  iuflum  tepus prdtereat :  qno  potuit  eligerecuipotiks  tjfkratt 
Cdteri  decifjerint.  Itaque  fccum  pugnat,qui  cum  pnus  dixiflct  non  folum  ofc 
reil(lue(fe  ftatimjfccl  fub;c<fl3  etja  illa  interprctationc  fine  aliqm  ftltcet  imm' 
«4i/fl  quj  cIi(ftio  fciltcet  pr^cifc  reftridiaa  eft  vc  noftri  poftBart.iradant  adl»- 
mma ^i.dliji  l,  cum  it4  f,in  fideKommiJfo  de  lc^,i*  (ubmde  tamen  fatccurijftum 
terapus  infeercedereoportere,quod  prsterieririfieiiitra  quod  pocuerit  hem 


giac»tiicerpretaturv 
M magnuiiittd  eft iufto  maius,non  de  eo  quod  6t  iuftum  ,  faccre  poteU ,  ?t 
nonlcinpcrvcrflficmilc  lociitu  Vlpianu  &contri  qu^mfoleatipfc  loqui, 
dkmquod  dixcrat/?.tf/w  offcrri  debcrc  iic  jnterpretatus  eft  ftne  .tLfun  fcthcet 
»fferjr4//o.Aliquod  cnim  intcruailu  qui  dicic  in  huiufmodicradlaci),is  no  dc  mi 
gnojfed  raodico  poiius  iuftoquc  intcruallo  sctirc  inteiljgitur,tatu  abcfl  vt  de 
eo  setire  pof/it  quod  Cit  maius iufto.Sed  Sc  mc  illud  mal^  habetiquod  in  czdi 
fub  Vlpiahi  notumc  fcripcam  videotHeredCqaiin  nionifacritcligcndi 
poflc  aibeo  moram  purgare  9c  tdhuc  elig^re»  qiiandin  fideicommtflteae* 
mo  pecic  ex  iis  qui  ehgi  pota^rinc.  Id  entm  eft  quod  fcribtcttr  in  vcriic»  T/d^ 
quepyno  petenteUmdiffnnmf9tifcmdft.  Prius  ergo  eft  vt  aliquii  es  libcriil 
ndeicommifrum petattqukm  vt  heres  qui  non  ftatini  elegic  >  eitgere  pcokl* 
beatur.  Atqui  nonaliterpoteftquifquimcx  libertis  ftieicominiftuin  pete- 
re,qui:n  li  vcl  eledusipfc  (ic.&  quidem  incomniutab.litcr.vcl  certumJithe 
rcdem  ncqiic  clcgKIe ,  nequecligere  ampliui  pofre.Siccnim  accipio,  quod 
Marccll us  d i xcrat  fi heres neminem  elig^t  omties  jid (ideKommiJit  pclitionem  admitti, 
quia  pcrpccuc)  veru  cft  quodPapin.  noftcrfcribitw</./.>«5(rx/<m;/M  67. 
roioe^d.tft.non  polt;  qucmqua  pecere<}aandiu  prf  (erria]iuspoteft.S.cigtcur 
ficc  n  eircdicom  inducamuf p>crplexicatem  k  qoa  cuoluere  noc  non  pc^* 
tiiiis •  ex6plo  illhts de qu  1  in Lqn i qits irit^em* 88. D,4d leg.f4c,{r mi  f  TiHm 


dc  in 


lAJ>»  defmU\infiit.ti3Ln\  Ci  dicamus  libercos  omnetpoft  moram  ab  here 
eligendocontra'5tampo(refiJcicommi(rumpetere,  confcauens  ftatim  tict 
vt ab  eo  temporc  non  fic  pccin  ttcndum  hcrcJi  vc  elig it :  N  jn  ob  id  foMm 
necarrerorumquib  jsiam  pir&xqvnlc  ius  qiix'icum  cft  condicionem  dc- 
tcciore  n  Fa:iic,fci  ctiini  qai.i  prius  cft  vc  no  poflit  cligercquam  vtob  non 
faftim  clCil^ioa2m,porrtac  libjrti  liiwncoaiai.irum  ab  copccere.  R.arrum  d 
dicamjc  poiT;  iUumetigere  etiam  poftmocjm  quoadufqae  aliquis  tidei- 
ceMiiiitnitfdqipecactNcaioigtCttrintsrim  fiJeicomnaiflumpcterepoceric:Ac- 
q^tic tl^*i(fieiitet vt poft moram  heredis  vtr.iquc  propoficlo  vera  fiitoca fic»  li^ 
)$i^idc  haberc  ius pecendi fiieicommidit  &  non  ha&ere ,  Heredm «et^ 
Sc  el  -gcrc  adhuc  pofle  «Sc  non  paile»  quod  quam  abfurdimi  %,hemo  nonTi* 
det.  Cum  icaque  iuris  racto  faciar,  vt  neque  ad  fideicommim  petitionem  ali- 
tcr  admitcancurliberti,  qu*tm  fi  hercsncmincm  cxei$clegerit,neccligerc 
amplius  vnquam  pofficNequc  prohibcndus  (ic  hcrcs  eligercadeoquc  quod 
ii>agtseft  poftqaim  clegcritmucare  vol^ptaccm  quandiu  viuit  cilm  data  ci 
eledio  cft pcr  vcrba  illa  tradum  cemporis  habentia  quibus  ^ola  aut  quos  di- 
j^nos  pntMeins  ,  concludamus  xn  vtro^ue  cnfu  i^o  expc^Undain  neccftarid 
uiorcemlieredisvtfideicomiiiii&petitio  libcnisofniiibiitpollGt  compcxe- 
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tc»  acproindc  nonnifi  in  hcrcdis  hercdc  vcrum  cllc quod  dchcrcdcipfo 
4LU  VlpianusjConucinricumftatimdc  fidcicommiflb  ab  omnibuslibcnis 
poflc,  vt  ab  Africano  in  fpccic  no  diirmiili  difcrtc  rcfpofum  cft  in  dJ.jerkos, 
Jvlultb  magis  autcm  falfum  ctlc  quod  fub  Vlpiani  nominc  fcripcum  eft  in 
Lcu  n  a uidaf HfWidcii  huiufmodi  fiJcicommifTum  quaii  iam  przfenti  dic  datu 
cum  (jcrclinquicur<7«jj*;/ v#/*j  fihcrcs  nullioffcrac.  Habcccnim  rcufrafi- 
dcicommitfum  hocicmporiscradum  vthcrc$quidocuuquc&  vcllcpollit, 
i Jell  eligerc  >  &  vbi  fcmel volueric»  &  dcgerjc » adhuc  voluacatem mucarc 
quandiu  viuit.' 

ERROR  Q^VARTVS. 

Vjt  ctim  tta  fint » cogosdicercf  &  adfcuerarc  quod  ante  me  nemoi 
Idixit  toum  lcgemiilam  iTriboniano  noftro  dcptauatam  fui(fc 
\  fub  Vlpiani  nomine  ch  non  benc  pcrccptam  MarccUi  fcntentiam 
quam  illepcr meriinfcitiamiutis maid interprcutus  longealiter 
occepit  quam  aut  a  Marccllo  cxprcHa  fit  auc  accepta  per  Scxuolam  4]ui  aJ 
Marcellum  notas  fcripfit »  Tolloprimum  verbaiUa  vj</rri  ciusfi Uw frdfenti 
die  ddtum  crnn  fic  reUnquttnTtQujbus  y^es  necylii  ajferdt,   Indc  namque  incipit 
;rrror  &  abfurditasjvnde  initium  fumit Triboniani  intcrprctatio :  hanc  poC' 
1:6  nontam  Marc«llii6ntcntiam  fuifTcquam  altcriusad  Marccllum  inter- 
•fH-ctationem  coniicio»  proboque  cn  eo  quod  fcriptum  cfl  in  vfr/c.  videtur 
rm;i»:Vidcri  Marceliumarbitrari,  cum  ndeicommiirum  itavti  diximustrc- 
linquiturtninoiferathcrcscui  vclit»  &  Aacim  officrat  finealiquofcilicct  in-* 
cerualio  ftatim  competerc  omnibus  peticionem.  Quid  cnim  crac  ncceflc  iic 
loqui  Vipianum » &  quafi  dc  Marcelli  fcnfu  ac  mente  dubitantcm  1  Ci  cam  a« 
pcrt^  Marccllusfcripferat ,  quafi  ian)  prarfcnti  die  datnm  vidcri  hoc  fidci- 
commiffum  ?  At  ncque  perfcdta  cil  fcntentia ,  fi  non  addas  didioncm  rmiwy 
aut  quam  aliam  fimilem,qux  fuperiori  hlc  coniungat,  &  quam  ncccnc  eil  k 
maJo  intcrprctc  aliquo  fubcra^am  ene>cum  cxiftimarecfortadc  vci  buni  v^- 
4/fr<  ad  przcedentem  fententiam  pertinerc  ,quomodo  ctiamnumicgituriit 
plcrifquc  edicionibus  qux  habcnc  virgulim  poll  yideri,  Omnino  njalc-Gra- 
macicacnimconftrudlio  requireret)  vt  fcriptum  cifct  efu4fi  idm  prMfenndie 
ddtt  cHm  in  prsccdcnti  claufula  fcriptum  (iifideictmmffit  nidaufula  hacc  di- 
Aindae(rctj&  feparata»ac  vcluti  rationis  loco  fubiedla.Prodit  verd  hsec  ratio 
Tribonianum,cui  familiarc  cftiprudcntum  fcntcntiasquanturouisapertif- 
fimas  quafi  obfcura*  fint ,  pro  arbitdo  interprctari » vt  indc  nouas  &  qualcs 
vult  prcpofitionesinferat  a  iuris  rationcpcnitusalicnas.Nam  in  propcfito, 
quidobfccro  dixcratMarce11us,propccr  quod  fufpicari  quispoffet  in  ea  fiiif^ 
Killum  opinione,vt  fi  non  flatim  hcrcs  eligcrct ,  ac  finc  aliquo  fciljcct  intcr- 
uallo,protinus  fideicpmmifTum  ab  eo  pctere  liberti  omnes  pofTent?) J  vrujm 
Marccllus  nimirum  dixerat ,  fi  heres nemincm  cligat ,  omncs  ad  fidcicom- 
niiflipetitionemadmitti.Quidverbillud  cfl  JinentMeme/i*Mt^mGhoc  jpfuift 
quod  nos  interDrctamur, fi  neque  veHt,nequc  poflit  amplius  eljgerc.Qiian- 
diucnimpotcfteligercquid  obflare  illidcbet,non  elcgifTe  ?  Jllud crgo 
quacrendum  &  difcuticndum  fupcrerati  An  eligendi&cuitasintercidcrct^ii 
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non  cledio  ftatim  fada cflct.  Dcquotamcn  non  dubitabat  quidcm  Mir- 
cellus,quia  ncc  dubitandi  caufa  vlU  lubcffe potcrat,  ci\m  ii$  vcrbis  fidci c6- 
mi(TumrcIi(^umproponcTCtur,  quxcxtcnriuaclTcconftabat :  prodit  ctjaci 
Tribonianu:nquoJt3mrafpcvtitarvcrbofl/irr^w/i  pro  co  quod  vokitt  Ji- 
cerc  f  x^xndi  reHituendi.ln  quo  fcnfu  nequc  Vlpianus,  ncque  vlliis  cx  vc- 
leribus  prudentibusoblationis  nomcn  vnqua  vfurpauit,at  Tribonianus  pcr- 
farp^,maximc in  Noucllis adco  vt  ohUtionem paiTim  dixcrit  pro  foiutionc  & 
dationc.  HoHrli,l9,Je  reflit,a'  0»* p4r,ynJec,me»f.cJf>.i.f^u4m(Jjrem,dc 
ueU.97.  dexqHAl.  Jot.tdf.  6.  f,  illMd  qhoijue.vndc  fumpta  cfi^uih.  ejued  Itcmt 
quaf  hoc  etiam  vcrbo  in  cundcm  fcnfum  vtitur  C  tiecoUdt.  Produnt  quoque 
Tnb  ^iianumtotintcrciLc  fccumqucpu^nantcsfentcnti:E,tanquam  dub  ; 
homi:iis&  hjcUtabundi.  Nam  ctim  priusdixi^rct  vidcri  fidcicoiMniifrum 
pr^reiitidicdatuin  rthercsnulli  oflFcrat,  moxvt  ius  tam  afperum  corrigat, 
iubiu.igit  ^  vno petente i4m  eltjere  n^n  poteji  CM  <iet,  Quiii  non  pofHt  dc- 
ccrncrc  vtruni prarccderc  dcbcat ,  An  vt  non  poftir  hcrcs amphus  eligcrc 2 • 
hoc  vt  petcrc  fidcicommiftum  polTit  aliquis  cx  Ubcrtis ,  An  contri  vt  pofli: 
aliquiscx  hbcrtisfidcicommilTum  pctcrc,3ntcquamhcredi  etiam  qui  mo- 
ram  contraxerit,facultas  cligcndi  omnino  auflfcratur.  Rurfus  ciim  Marcclli 
{entcntiam  ficinterprctatuscflerjquafi  nondubitaflct  Marccllusquin  pri- 
fcntidic  fidcicomiflum  datumcflct  fi  hcrcs  moram  iii  cligcndo  quantuli. 
cumquc  contraherct,mox  dc  hoc  ipfo  dubitat  an  Marccllus  ita  fcnferrt,  cilni 
fubiungit  videtur  enim  Mjircellus  drhtrdri,  fjrc.  Pisctcrea  poftquam  Marcclli 
fentcntiam  fic  accepit,quafi  ftatim  heres  eligcrc .  &  elcdto  fideicommifluni 
pacftarc  dcUcat,fubinde  dubitat  quid  fibi  vclit  illudy?.i//w,  mox  adhibct  prc- 
cifam&ccrtamadfirmationcm  iis  \cchiifine  .ili^uofLilicet  inieruallo ,  tum  ve- 
lotimutatafcntcntia,&  pcr  camformulam  qua:  Tribonianocft  oninium 
familiariflima  iahiicitmfi forte  dnteqtihn  iuftum  tempus  prdteredt  qiio  pottat  ei^e- 
re  cuipotius  offerdtcdterijeceffrint,  Ita  admittcns  falfum  eflc  quod  paulo  antt 
dixcratdcberchcrcdem  ftatim  cligcre  fincaliquo  fi:ilicct  intcruallo  :  niii 
quisprobabilius  putct  hispoftrcmis  vcrbis  MarccUi  fcntcntiam  notari& 
corrigi ,  vt  qucmadmodum  ^  Scxuola  rcprchcnfus  fuit  in  co ,  quod  dixcrac 
prxdcfunflii  vno  cxccptocxtcrishbertisommbusfoli  fupcrftiti  fidcicora- 
miflumdandum  cflc,itarcprchendaturab  Vlpianojaut  potiilsaTriboniaiio 
fub  Vlpiani  nomine  inhoc  quod  fenferat  ocbcre  ftatim  hcrcdcm  cligcre 
acfincahquo  interuallo,vcri\m  vt  iam  fuprimonuimusiniufta&  maleuola 
ift«cc  reprchcnfio  cft:qux fingit  fcnfiirc  Marccllum  quod  ncquc  dixit,  neqac 
fcnfit,vt  habcat  quod  poflit  rcprehcndcrc ,  vt  proindc  cjuillationcm  vcrijf 
quim  rcprchcnfioncm  cam  dicerc  dcbcamus. 


ERROR  QJ/INTVS. 
De  fententia  l.  f  ej^u  Jit;o  ly.f.i.  Jelr^  tt.  1 . 
Ed  quid,rogo,cfle  potuir,quod  Triboniauum  n:oucrii,v:  tam 
abfurdam  fibi  fingcrctad  Marcclluiu  intcrpretationcn  ?  Duo 
fuerunt,nifallor  ,quxTriboniantimfatis  alioquin  f  Uifacili 
fcfi:llerunr.    Primumillud  eft,quod  huiusMarcclli  fentcntiz 
qualcm  cam  fuiflc  hoc  loco  intcrpretatur,vcftigia  ouafdam  vi- 
jl|ic  iu  l.p  quk  Jitio  17.  ^.uMtJe  le^t.i,  vbi  Marccliys  fciibit^fi  ocrcs  dam- 
"  "  natus 
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fiatiis  Ht  vnicxlibertisiJarc>&nonconll!tucrJtcui<iarcthcrcs  ,  otnnibus 
cam  prxftarc  cadcm  dcccm  cogcndum  cnc.  Non  cnim  animaducrtit  Tri- 
boniaiius  i]uantuin  difkct  intcr  fpccicm  iliam  ,  &hanc  quzcxcodcmMai- 
ccllo  traiftatur  in  ^A.cmnjuidamwd  cft  (juantum  intcrfit,  an  tcilator  vni  cx  li- 
bcrtis  fi dcicomniillum  rcliqucrit  rmiplicitcr,non adjcdo co,  cvtyplet yttni, 
jj.i.an  ver61ibcrtisomnibus,autctiam  fi mauis  vni  ci plurib.libcrtjs  cuilla 
adicctionc         V9/rj,aut,  tw  W.  /.    Pnorc  fiquidcm  cafu  fidcicomniilTum 
pumni  cft ,  nulla  prorfus  habcns  vcrba  cxtcnfiua ,  qua?  vcl  condicioncm,vcl 
morara  quaicmqualcm  pollint  tidcicommjiro  iniiccrc.    Proindcnihil  cll 
cjuod  impcdiat  qaominils  H JcJcoinmiHiim  pcr  omncs  pcti  ftatim  pofTit,  ni/i 
qiTod  vni  foli  rclidum  Fa  t  non  onmibus:  Quis autcm  vnus  jHc  fir^plan^  ne- 
fcitur ,  ^ontc  hcrcs  conUitucni  cui  d  irc  vclitr Scd  harc  ratio  probat  tantum,' 
cffc  hcrcdis  clcdioncm  cui  potius  cx  1  bcrtis  omn«bu$  darc  malit ,  non  qui- 
dcmquantum  ad  vcrba,vt  in  titct.l.yni^m  (xpmtim ^.rtcoyvhi  clcftioncm  tc- 
ftator  hercdi  fuo  dcdcrat  vcibis  jliis  exprellis  cui  vJi  f ,  fcd quanti  m  ad  vim 
&  fentcntiam  vcrborum,quiaquod  vni  pcrfonar  incertar  cx  pluribus  ccrtis 
reli<ttunieft,  non  aljtcrfcitipoteftcui  dtbcatur,  quim  (i  pcrfona  illaccrta 
fiat,quar  porr^  fieri  ccria  nequit  ni(i  pcr  cK dionem ,  2>c  quidcm  ab  hcrcde 
tanquam  dcbitorc  (kcicndam  huc  fideicommilTuin  rclx^tuiii  lit ,  fiuc  lcgatfi 
pcrdaiimstioncm  quod  ad  fidcicommini  naturam  propiilsacccdit  ,  &  de 
^uo  agii  M^TCi:\\\i^tn(l.l.firjuiiTiiie  §t  i.aut  per  fortcm^vt  tnivlt.  C.  fcw»- 
mttn.  de Ugdi.  Dcbct  ignur  clTc in  poteftate  &  arbitrio  hcridis cui  dct ,  cum 
vni  cx  plunbus  darc  iulVus  fuiirhc^t  nihil  tcftaior  cxprcrtim  dc  clcdionc  di- 
xcril,quia{atiscljgerciunus  eftqui  vni  cx  plunbusdarc  iulfus  &  damnatus 
fuit:&  par  cfthac  partevistaciti&exprcni.    Scd  quia  nontam  cx  vcibis 
qu^m  cx  teftatoris  voiuntate  iushoc  cligcndi  pioHcifcitur  intcrucnicntc  iu- 
ftaquoqucinrisioterpretatione  «  placct  clcftioncm  hanc  tamdiu  durarc, 
quandiu  non  fithcrcsin  moracligcndi,  &idc6  hhcrcs  non  conftiiucritcui 
darcvclic  ,  interpo/ito  niminim  illo temporisfpatio  »quod  ncquc  iiiaxi- 
mum,  neqic  minimum  cflc  dcbcrc  diximus  ,  protinus  cogcndiJiii  cuni 
darc omnibu$,quod  vni  fucrat  dare  JuflUs»!n  panam  fcilicct  ncgligcntia:,  vt 
Bartolusnoftcrad  euinlocumnotat,non  alitcr  quao*  (Ttcflaior  iia  fcripfif- 
fcttHeres  meut  decem  vm  ex  Itbcrtis  meu  dato  fi  non  acdcrit.tmntbm  daio.   In  qua 
fDCcie  non  dubitaretur  quin  omnibus  dcbcrctur  lcgatum  aut  fidcicommif- 
ium,quod  vni  oblatum  &  prxftitum  incontinenti  non  eftct^W./.i  ^ .tttm Ji  le- 
ptium  D.jd /ig.  Odcid.  Quafi  transfufo  in  omiK  s  lcgato ,  quod  in  vnum  dunta- 
X3t  collatum  iuct^t^l.fifenum  14.  D.  tjnanJ.dies lrg4f,ced.  S;mi!e  al  qujicnus 
fed  non  omnino  cft  quod  cx  Paulo  fcnbitur/w  l.fi  Tnio  i6,de  /ff  .i  h  T  jrio  aut 
Scio  vtri  hcrcs  vcllcc  Ic^atum  rclidlum  fit^hcredcin  alccri  quidcm  dando  ab 
vtroquclibcrari  ;  fcd  h  ncutri  dct  pcrindcpcfrc  ab  vtroquc  fcparatin.  &'  in 
folidum  conucnirt  acfi  fingulis  &  vnicuiquc  (oli  lcgati.m  foi ei:  rimile  nam- 
que  illud  in  lioc  cafueft ,  quod  vterquc  pctit  K  gatum  altcrutri  di  ntaxacda- 
tun»  idquc  propter  moram  in  eligcndoabhcrcdeconnadan. :  At  illuddif- 
fimile eft,quod  eurum  quifqucpctendo  lcgatum.id  petit  quod  (ibi  1  di^iiin 
cft  nominatim,nec  repclli  potcit  cxccptJone  illa ,  qiiafi  id  |:ctac  quod  alij, 
autquod  non  libi  f  Ii  relictum  fucrit.Ponimus  cnirrTitio  aut  Scio  Icgatum 
datum clIc,hoc ramen adciitOiP/ii it^frfjm4//f/, non vt condicionalc  fierct le- 
gacum  >  fcdvcapparaeccamccftacoriseftevolumateajjnon  vt  intcriUoJ 
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portioncs  virilescon{lituerencur,atpo(tus  vt  ficrcnc  Juocorrci  >cilm  (icuti 
perd  pulationenii  itaper  ccfUmencuii-i  duos  correos  confluui  nihilprohi- 
beat  vc  cadem  les  ait:ica«quc  poccriC  qu  dem  vccrquc  pctcre  foijdun)>  auco* 
que  flacimjnullo  cemporis  inccruallo  i^uancumuis  minimo  expedtaco  .  quia 
non  in  poeuam  ncgligentia?  heredis  vc  in  rupci  lorc  fpecic^  fcd  cx  verbis  te- 
ftamcnti  ad  petitioneni  legaciadmiccuiitur)  icd  non  idcc)  c^men  iinguh^b- 
lidum  confcc]ucntur«at  is  demiim  qui  priur  petieric  iCilm  tius  pecicionc  pc- 
rindeacqueacccptiUcionccocaroIuaturobligacioj&  hcrcs  vni  dando  ab  v- 
troque  libcrctur.  Nam  dc  in  duobus  corrcis  idcm  contjngcrcc  /.  2.  /.  emvdem 
rcm  9./,  ex  Juihu/  \6,D,de  JutLrets l.fi remi\.$.\.  D.dc  h^HM.l.fi (>er  imprudetuun 
y.f.vit,  D,  deenicl.ln  illaautem  fpccie  quam  Maicclius  cradat  in  d.  /.  fi ^im 
Tttioiy,ji,\,  hoc  c(l  cilm  legacum  vni ex  Iibcrtis  (impliciccr  d;itum  niilla  cic- 
^ionis  fa(^a  mcncione  omncspecunc>nequc  linguli  polFunt  pccerc  ioiiduni» 
Dcque  vnicxeisrolidum  foiui  poQquaui  ccrpcrunccxtcnpoirepctcre  :  fcd 
omnes  adniittuntur  in  vinlcs  parteS)ita  vt  vcrum  fit  quod  lex  uic  cadctu  dc- 
ccm  omnibus przdariiquia  iuris  intcrprctatio  quz  (ola  tacit  vt  quod  vni  da- 
tum  eA omnibus prxflandum  ntjniultiplicare  lcgatariorum  auc  iiJcicom- 
minariorum perfonas cttrahcrcdis miuriam potcfl>  At  ntulijplicjic lcgata 
pro  numero  Icgacacioruniiauc  Hdcicommillartorum  non  polkc> qu:n  iiiul^ 
ti|>Iiciprx(lacioncconcra  ccflacoris  voluncdtcm  hcrcsgrauarccur.lus  autcm 
cum  fe  incerponic  vc  Icgatum  >  auc  hdcjcotnmilfum  viii  rclictiim  f^luiibus 
prz(lariiubcac>non  idagicvchcrcdcmconcra  vcl  riipraccAatoris  vuluntatc 
oncrct^fedhoc  cantum  vt  hcrcdcm  non  patiacur  feipfum  cximerc  abobh- 
gationc  pixdandi  Icgati,  vel  fiJcicommiiri  pcr  ncgligcntiam  fuam  incli- 
gendocontra(5lam ,  nealioqui  voluntas  ceAacorisinccrcidac,  quam  fcruari 
ren>per>&  vt  fcruetur  adiuuari  oportet :  cacterum  in  ca  fpccic  quz  cx  codem 
Marcello  tra6tatur  in  d.l.Qum  ^Mtddni,Cunt  omnia  diucrfa.  Ibt  cnim  propo- 
ncbacur  fidcicommidbm  rdi^tum  non  vni  cx  libertis,fcd  Iibertis  indchni- 
tc,ac  pioinde  omnibus>cilm  dici  foIcac>quod A  vcriflunum  cib,indehnicam 
acquipollere  vniucrfalij  i.fi plMies  i^S.de  Itg^t.i.  Rclivflumi  inquam,  additis  ta- 
men  verbis  illis,i7f.i'v^i  vo/#.squx cum  habeanc  cradum  ccmporis, non  patiii' 
tur  faneillam  incerpretationcmjvt  hercs  Aatimvellc  &  cligcrc  cogcndus 
fii,&  ni  faciac  conucniri  protinus  ab  omnibus pofljc >  quafi  amin'o  cligendi 
bcncficio,quod  ei  faluuin  ad  diem  vfque  mortis  cflic  ccdacor  voiuic.^/./.  fide:- 
(onmtfjA  U.$.b9C  du  em  lefMtum  de  UgMt.i.dJ.fmtts  10.  D.  de  msnum.  tcfljm.  d. l. 
fiejMsfiifHUtM  in.de  yerb,ohlig.d.l.\.$.fi  qMS  dditd.l.filtf  C.f.i.D.dd  S  C  Tertyll. 
fcd&iilud  imcrhasrpecies  diflimile  cflquodetnin  vcraque admictuntur 
hberciomncsadpecicioncmfideiconunini  quod  vni  caniiiin  dcbcri  dari* 
quc  potuerat/nhcrcs  eligcrc  voluiflct  >  Attamcn  in  fpccic  d.  i.Ji qi  u  Tttip  \j^ 
j.i.aJiTtittunturomnesnon tamcx  vcrbisccfb.mcnci  qu^m  cx iurisinter- 
prccationc  ad  confcruandam  voluncaccm  ncc  rcpugnantibus  verbis  >  idco- 
auc  nih ii  vetat  cani  ficri  a  iure intcrprccationcm  vt  flacim  conflicucre  apud 
ic  heres dcbeatjCui  ex iibercis darc  vcIit,aIioqui  poflic  flacim  ab omnibus cu- 
ueniri>quia  non  aliccr  nec  mehus  conicruari  ccAatoris  volucaspotc(l,quain 
ii  hoc  modo  puniacurnegligcntia hcredis,qui  cardius eligerc  volu.t,vt  ndci- 
cotnmiirum  nemini  interim  przflaret^quod  citius  &  flatim  vni  przflari  tc- 
ilacor  iuflerac.ln  fpecic  ver6^./.r//m^ftf</4m,admictuntur  omncs  iibercia4 
f  ctitioncm  fidcicoinmiffi  non  ci  iurisintc  t  prctationcied  cx  vcrbis  ipfis  te- 


— : — Ji0i9^nAmm^mrik meu.Pioindc  nuliusambigendi  locus  rdinqui- 
Citr«tf|nk|  adnsni  dcbeam  ItcuiKlum  formulam  verbor  um^Ergo  non  ftaum 
M^elicref  |i^li|nnjfu€rjtiD  voluociteruadedamidMcdeodemdmtciii* 
poi«.%i|oiioapoabille.ampliusc]igere  cx  tcftatprii  fui  voluiitatetquodiani 

dix.musrionj^ih  contingerc  qu^mdccencrit^uiaquandiu  viuict&lomn 
aabet>liberu4iquc  ctiam  poftquim  elcgcrit,itcrum  cligcndi  arbitcium  frc^ 
ptcr  vetbailUcxtcnfiua  tjuibujyelrs^zmiijucs  Jigrujp,jMunts,  ita  vtnec  poffit 
dJCj aeglig^o*quaiidiu  viuic.  Isenim  taiuum  neghgcns  cft  m  cl.gcndo  qui 
m4»«$^.j^q^nUfftaiorvolucnc,nonquirpatioicmporis  /Ibi  ad  cl  gcn-' 
^il^etpvwim^tiamuis  ciciiis  cligcrc  potuctit  fi  voluilfct.  Jn  quohccrc 
yyP^^  PWim»  moiieaniTri^oiiiani  iijanui;i  &  infcitiam  in  d,  U 
Pmifm^sa^ndc  ncc  obfcuri  mcoiudido  dcpfeheodsiateo  nimiiu  quod 
iillL^*^'?"  ^pccicm  propofuifeiio qua teftaioff  dixerat, ngo reJU- 
mMiitmstmett^ihu/yoltji^ubindctamtntitn  variat,  cilmfie  Vfj^.  f^iJ§» 
it.renim ,  cam^  fideicommiffi  formulara quafi  cadcni  fit,proponit,fjjWmi 
cut  v«/«rr«,cdin  tamcn  intcr  hasformulas  multiini interfit.  Hffccnim  po-, 
S^f- f  admittit  libcnosad  pctjiioncm  fidcicomii.iffi  cx  vi  vcrborum; 
W^BinTOpetiurisinterprccationcm.fiquidcm  quantum  ad  vcrba  ipfa  hc- 
J**"*'f»J»*^«*^Papin.loquitur,in/^^  clt  non  a- 

\     '^^^^SmSm^  yidctur  quJiiii  is  qucm  hcrcs 

,     cXegcri<.«  ide&  ceflanic  cteaiooe  ncmo  cx  figuia  verbonim  a'd  fideicom- 
niillum  admittendusellc»,pmne$iamenadmittuntur  fcd  pcr  intcrpretatio-' 
;  ««^/^^uris^nealioquijvttoricsdiximus.iupoceftaiefithcrcdisfaccrcncmin^ 
cIigcndo>vt  hdcicommilluni  intcrcit^at,crgo  non  viuo  hercdc^ctpoft  jpfius 
duntaxai  mortem,quo  dcmum  icmporc  ccrtum  clfc  inc.pit  ncnijncm  pr«- 
'      wrriampliuspc^Citf.f.rtf^ff,  cuiusloci  rationcm  qui  petunc  cx  eo ,  quod  te- 
,     Stator  in^df^C^|liq^oad;^f:cfac  vcibuni  c/.miwonfm, crrant  mco  ludicio^ 
cam  ii$qM^jmiti|ji^|giijj^^^  ilqucmibus  illjs, 

«»»>«^^t9H|P^nii9rli^  expieteim  contulcrit 

jn  tewpos,u»|i0tlin  in  eam  heredis  voluntatcm  qu(  declarafi  adeduue  mu* 
tari  quan<^cttnqaepofsitad  exraemum  vfquc  vitar  fpiritom?Qttodii  iu  el^ 
qms  non  ^teatur  lorKra  dunorem  &  abfurdioremeflc  incemetationem 
quamadMarccllum  Tril>onianu$adhibct,fi  dicamuseam  Marcclli (cnte^^ 
ttamtuiHcvt  tcftatore  lu  (impljcitcr  locutoyf xltbentscui  ytlueris,  admitrciy. 

k1^?^^^  P^^^^Q"^'"  ftjtira  atque  «(Tauit  vcl  tantif- 

per  lieBCiiof%fnao^£ft cniin  longc  diffiulius vt  pcr iuris  inrcrprctationf 

roiaccoriatnrqui-ex verbianpn vcniunt. quikmiis qui pro  fchabcnt  vcrba 
U*a«cnti,nevtno(Hwimbroea»dicovtaf,duo%uI^^^^  ciica  candem. 
j     rc  m  &rpcciemconcnrrant,fi  cosqui  vocaiinonfttmne  quidem  ftnguJini* 
^     ^^"bcond.cione Jiueexptidt fioetacitaMg«'«ift,r,  a^mittamm&mdln* 
tadtaclcaionc&ftatjm  atq<  c  ce^fimit  hcrcs  in  votuniatc  fMldcdarxadat* 


j      xacta  cicctionc  &  ftatim  atq<  c  ce^fimit  hcrcs  in  votuniatc  fwidcdarxada»* 

'^^^  l^-perquci.scfrcdcbcat.ooodadfideicommi^^ 
[  £^'«:'i"chgcretur,autquodidemcn,ficligerctur,onme$tamen 


r  !Ii^  ^^"^'"'i"'"""'^"^""^*'  '^^'™ri  tcmrorequoccr- 
ftteomwencffi^uipfoniiulintercffehacparte.antcftator  ita  flrJKcrit, 
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•  acdpcKtioncm  fiictcomtn:(Ii)5f  vtroquecafu  non  nifipoft  mottcm  hcrcdifi 
alitcr  atqac  (i  lcgicum  fit  vnicx  libcrtisnin  addiia  cxprcirim  claufula,  qaj 
dct  cle(Sioncmt  quamuisca  caciic  fubintctligaturpcr  Itgis  inccrprctatjonc, 

aUxficucinulU  rcquiric  verba>rcd  folam  iuns  potcltateubita  non  poccft?i- 
brilnbetc  ?ecbaTiUcitea(nia)  quoru:n  poccftatc  fieri  dcbeacTc  ciigciMli 
facttlcatf  lii(ilefn  tfoue  moktu  he^edit  duraffe  debeacivt  fupniteiflMs^MM 


lo  proponitur ,  in  d.  i.  cnm  ^r^4m>debueracqu;  obrcruarc  non  itiodo  diuer- 
/itaccm  illam  formularum  ,  quam  hucufquc cxplicauimus «  fcJ  etiarai  qnod 
duo  illi  locicx  Jiucrfis  Marcclli  libris  fumpti  funt.Vnuscnim eftcx  libr.io. 
DtgeHorum,  alius  cx  dccimo  quinco  vc  conftat  cx  infcriptionei^^.iy.  cr '  / 
iaM#«  l(.quar  fequicur  immcdiace  >  </•  /.  €mk  ^iiUm  i  &  in  qmrtameii  tra&i- 
Cftf  eaiem  ipfi  qtueilio »  qiM  4U,tim  fmds»  i  fi  qaibalilaflr  ^'WMt 
dbfentibas  Drxfentes  fideio6mmifllrai  petam  quafi  orsfenil  toMa^ 
quid  faciendum  fit.Cre4lbilc  C\  quidcni  efl  ex  codem  liDr.  15;  Ibmptam  dStt 
Marcelli  fententiam  qfl«  tx  Vipiaao  nhtts^md,  i>  amfmdm^  buUo  dta-^ 
tolibro.  *  -  "  ;    '  '  ' 


EilROR  SEXTVS. 

Ltcrum  qaodTribonijnum  fefellit  mcoiudicio  illiid  efti 
quod  Marcellum  \  ScrFuola  notari  5c  rcprchcndi  vidit,  nec 
camcnScxuoIrnotam  bcnc  pcrccpit,  inde  namque  occi- 
fionem  fumpdc  reprehcndendi ,  magis  ac  magis  Marceiiit 
.etiam  jn  co  in  qoo.non  fuerat  k  SaeuoU  repreben^ 
.  fnf.  ScripleraKMarcdliit »  poft  expofitaitf  Ibam  «pifllo» 
liMl^deflbert^omnRMis  ad  fideioommiffi  pettciooeni  admkienlii 
nMeleauscfTct,  fknl^fUim  defkit^ifmi  >  fuptrHhi  Jdhdum  ,  nt  kiHMti' 
ius  9  fi  frihs  ^udm  peterefj  deeefitf  iiotffcf^  eft  qnod  ScatiioU  reprehcn- 
dir,ratlone  iIIa,qnod  fi  omnespeterepotucrunt,cur  non»  inquit,  qiii  deccfl 
fcruncad  hcrcdem  tranfmiferunt?  Rcprchenlio  non  cft  mala ,  n  Marcclli 
incncem  benc  Scxuola intellexit,illud  enim cxtra  dubium  eft  ,  lcg.ui  pcci- 
tioneu)  quz  dctuudo  coiui^etiictranfmicti  ad  heredem,cilm  ad  caufam  traf- 
laiiioBitruificiac  dicm  legiti  cefliire  vel  fideicommi^  viuo  lcgAcano  auc 
fideicommillario,quod  jp^m  nihilaliiidcft,qiiim  coepniiii  fiilfie-deberi  le- 
§aiiim,vel  fideieofflmiaami/.ft.j.4.<^f4|f />bfi^^  iig.tid^,€edirtdlkm» 
Mt^jUyerlf  Ji^mfi  .  Sed  vcreorne  Marcelli  mens  longd  juiafiteriC  »  quem 
nemofacil^credideric  ignoraHcid  quod  omnesfciimttqaodenimfcnpfi^ 
wzufsette  idrfHnlit  ri»«',h  iud  dabic  inccllexeratdc  iis  qui  viuo  heredc  ir.or- 
(tUJ  c(fcnr,»c  proindc  pnufquim  hdeicomaiifsi  pecitio  naca  clfcr ,  quam  fu- 
p^ofteQdimusnAiauoa  potui^camcmortcm  iicredispcoptcr  tiJcicom- 
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trtiCsi  verba  exicn/iua  »  qux  raluum  cligcndi  arbitnum  in  m  fpcciccia- 
-banc  hcrcdi  quoad  viucrcc ,  de  iis  m  lumma  qui  defimdi  cficnt  non 
Iblum  anccquam  fidcicommjflum  petcrenr,  fcd  ctiam  prius  quim  fidci-' 
commiirumpctercpoircnr.    Etcontra,  quod  dixerat  MtiTcellusfuperiuti 
dMdum  ,  non  dc  alio  poccrat  accpi  ,  quam  dc  co,  qui  hcrcdi  graua- 
to  faperuixiffct  ,  rupcrflicem  cnim  opponcbat  ,  noH  cxtcris  coliibcrtis 
prx<lcfundlis  ,  rcdlicrcdi  ,  qui  c»\m  cligcre  viuus  debuillct  ,  nulla  ta- 
men  fa^a  elc(5hone  dcccncrac.    Eodcm  pJanc  fcnfu  quo  Papinianus 
fcripdc  /n/.  luni  pater  77.  f,  herediutem  fiUuj  e»d.  de  leg^at.  z.   Ciim  quis 
'     hcrcdicacem  filiis  fuis  vcl  cui  ex  Iiis  volucrit  ,  reftitucre  rogaius  cO, 
'     condicionem  Hdcicommifsi  ante  mortcm  Hlij  ciufdcmquc  hcrcdis  noii 
'      exiIlere,idcoque  virilcs  partcs  inter  lilos  fieriqui  eo  ccmporc  vixcrinc 
^      quo  filius  mortuus  cft,cum  dc  aliis  eligcndi  facultas  ,  inqujt,  non fue- 
^      ric,  qux  racio  eadem  facit,  vc  fi  vnus  tamilm  fuperftes  fucrit,  ci  ibli 
'      dandum  fit  fideicommjffum  ,  non  cartcris  quia  dcfundi  funt,  ncc  co- 
'     xum  hercdibus  ,  quia   non  potucrunt  fidcicommiflum  condicionale 
*     tranfmiitcre  ,  »j  qui  ancccondicjoniscuentum  dccctfcrunt  :  quod  tamen 
'      tranfmitcit  fuperftes  fipriufquira  peterct,  dcccflerit  ,  quia  pcccre  potuic 
ame  quam  moreretur  ,  cum  fupcrmxerit  hcrcdi  percuius  mortcm  cxiitic 
condicio  fidcicoramifsi  vt  confcquentcr  dubitari  non  pofsit  quin  d;csccf- 
,     /cric  co  viuo  ,  vnde  apparcc  cuidencer  qua  rationc  motus  Marccilus 
aliud  iuris  conftituerit  in  hcrede  fupciftitis  quam  in  hcrcdibus  prx- 
dcfundorum.   Ncmpe  quia  de  iis  prxdcfunftjs  traftabat  qui  priiisdc- 
ccfsilfent  non  foliim  quim  fideicoramiflum  pctcrcnt  ,  fcd  eciam  quani 
pcccre  poffcnc  ,  dc  eo  autem  fupcrftjtc  qui  dccefsiflec  priufquim  pete- 
rcc,  at  nonpriiisqu^hii  pcterepoftet,  Scxuola  verb  vt  MarccIIum  repre- 
hendcret,  more  illisfamiliarj  qui  ad  aliumnotas  fcripfcrunt, quosniinio 
rcprehcndendi  defldciro  tcncn  vt  plurimiim  folerc  compcrtrmeft  ,  iic 
Marcellumacccpicqtiafifcnferit,  dcfunflis  vno  cxccpto  libcrtis  omnibus 
poft  diem  fidcicommiGi  ccdentem  foli  rupcrftiti  dandum  fidciccmiDifTiim 
aut  cius  hcrcdi  fi  priufqu^m  pctcrct  illc  dcccfsit  ,  non  ctiam  hcrtdibus 
citcrorum  ,  qui  etiam  ciim  viucrcnt,  petcrepotuiflenc.  Sic  cnimacce- 
pcum  fuilTc  Marcellum  a  Scacuola  conftat  ex  rationc  illa  rcprclienlicnj.s 
I        St  onmes  feiere  pmerunt ,  cur  non  qm  deajferunt  ad  heredem  tranfwijirunt  >  Ec 
>       fanc  /i  Marccllus  ita  fenfifiVc  ,  quomoJo  eum  intcrpretatus  eft  Trr- 
\      bonianus  ,  vt  ftatim  acque  hercs  fidcicommiflb  grauaius  moram  vcl 
I      mmimam  in  eligendo  contrjxiflct  admittendos  ilfc  omncs  ad  pcti- 
i      tionfm  fidcicommifs!  ,  vix  ficri  poflcc  ,  vt  non  potuerint  prxde- 
,      fundi  colhbcrti  fidcicommiflum  pctcrc  antc  mortciii  fiiam  ,  niil  po- 
\      ncres  viuo  adhuc  tcftatorc  aut  falcem  antc  aditam  ab  hcrcdc  hcrcdiia- 
(      ccmdcccfsifle  :  quo  camcn  cafu  non  eirjc  cra(ftandum  dc  tr.:nfini/>ione 
j      fi  Jeicommifsi  quod  in  caufacaduci  vcl  caducum  faduin  cflet.  Et  tamcn  re- 
j      garinon  porcft,quin  MarccIIus  de  i.s  fenfcntqui  dcceflaintnon  modo 
,      poft  leftatorcnj  vcrii^nctiam  poftaditam  ab  hercJc  ipilus  hcrcditatcm, 
.      fcdviiiocamen  heredc,  atquc  ita  antc  ccJciitem  ex  conciicionis  ciicniu 
,      diemfidcicommiisirneqi  vllam  rcprchcnfionis  occallonc  vcl  malcuolo  cui- 
qiiAUrcellus  rcliquiflgulad  illa  VQiha,pUtie/;ufmdcf:minft:nt,  adjccjllct 
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iceUuoi  re^abtadic  hoc (iipplef ct  v£  rcpr ehctidciidi  mCunMlirftetw  Sk c 
Aim lo^oc  t  qttia  noii focilc  poitam  nihi  f  rrfmrln  r  iiiMiiffiMj  Sa 

vnqtiainycnirepotuine  vctamlibenter  nulloqne  colore  uncutolitn 
iultum  quantus  Marcellusfuic»notarct,  cuiusfcntcntianiiuftaince 
tioncadjLiuarc  6c  cxcufarcpotJusdcbuifrct.Vcrcorcjuc  nc  fitctiam  h;.^..^ 
Triboniani.qucm  vidco  adicciirede  fuo  verbailla,cvmw»iSio/rr/«r,qoaenoa 
|»otuit  addcrc  Scjuola  quia  eam  inkitia:  5c  cauiUationis  culpam  in  le  conii- 
Mft^aaiii  noft  Tribonikoo  adlccibimus.  Necemm  MarceUus  rcripfcrar 
pwTe  ompet  fidekommifliim  pciefe  cibn  atilllofiirtarfak  lker«ie  viuo»  ieJ 
poHc  omnct  fidetODmmiirum  pecece  fi  hcrct ncmiBem  ^cgerit >  qncMl  pe> 
rindeeraC4cfi(aipfiflecpofleomnesfidcicoimaidmi  pecere  poft  inofMPm 
hercdis,qui  fciliccc  quandiu  vixiccligetepotuit ,  a r  ^mninAmt^ffff^^^  ^ 
poteit  3Dfolutc,ncmincm  cIceifTc  priufquam  dcccnVrit»  aQ|HBqtiaii#iill| 
liccrctdcSczuoIatam  nialefufpicari  vt  Marccllum  tcmci5-ac  Unc  eaufatS 
prchcndcrc  voluifTct,  quafi  Marccllusncgaflct  tranfmiflaui  cilc  pcticionera 
ndcicommi£(i  ab  iis,  qui  poft  monc  hcrcdis  ccITantc  clcdionc  dccefsiilenc 
aiite  pcciCBm  fideicommifliim  9  bob  idc6  camen  facebor  auc  Marcellum  ant 
Scmiolamin  ca  fiiiflle  hxrefi  Tt  crcdcrcc  tn  propofiu  ^ecienamm  £ai^c  pra 
onimlMiapetitloMm  fidcrcommifti  iam  iodc  i.qaotefnpam-<viimaliam 
nQamineIigeiidocontcaxi(rct,tantmii  abdft  vcmahi  pefUndim  nromqi 
in  tam  abfurda  fencentia  cuni  Triboniano  confenfiilc,  aut  Vlpiiinm  mkm 
feofu  fiueMarcclli,riucScaruo!x  fcntcntiam  accepidc.  Ncquc  rurfuni  coak 
textus illc  verborum  fapit  clcganiiam  Vlpiani, pr.rfcnim  vcr6  illo  in  loco, 
Cttmififur  omnihuf  combetdt^meitto  notdtn^  cH^^rc,  Eftcnifii  totum  id  loneedi- 
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BAROll  SEPTIMVS: 

'  Di  fidttcttnm^o  ftmili^reliSo  dd^.in  fideicmmijf»  L  mttis 
l%,diksL^mitmieleg,u 

I V  Mfamiliar  rciidlum  cft  fidcicommiflum  in  qua  fint plurcf 
'agnatorum  aut  etiam  libcrorum  gradus  ,  fiquarratur  quis 
^ad  fideicommifsi pctitionem  admitti debcac ,  &  quo  ordire 
lEaeenturomneaidftmandamcflequod  Modcftinos  refpoQ' 
» di€>  sw  i.  imaM  5^  4&2f  /•'  ekmitdf.m  ftdric&mmifi  ie  iegMtn  x 
Admitti  quidemeosfolosqaifunt  exagnacioneteflatoria »  &denomiiie 
ipfius non  ctiam cogoatoa  qui  per fcrminam  coniun<fli funt,  qoos conlbc 
familiae  appciiatione  non  contincri  l/dmilid.De  yerb,/^niific*  niifi  commanis  v« 
fus  loqucndi  eo  in  loco  in  quo  tcftamcntum  condhuni  cft,  diucrfam  intcr- 
prctationcm  luaieat  vt  Bart.  trafcat  ad d,  $.  tr)  fideicoimrujfa.num.^.shi  addic 
&  re(5^e,nihil  ad  rein  Faccrcquodluftinianuscognatos  agnatis  cxacquaucrit 
quantum  ad  cail(am  fuccefsionisinteilati,  NoHeU,ii%.de hercd.aif  wtefl.yenitnt. 
nec  cnim  conflitutiooe  illa  &tem  eft^fiecive  potuit,vt  cognaci  fadi  finc  a- 
gnact  aut  contr^>qmr  nimti  fisda  clTet  Tcrbornm  rer^mqne  coofiifio  >  y t  c- 
tuldciii  loftiiuani  vcrbii  ycars  mlMu  C,  de  legiu  ttatl,  Scdtntcf  eoc^i  jfunc 
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^acfiiTiiljaquisailmitti  iJcbcat  &:quo  detr.u  ordjncnojta  couQat.Modc/ti^ 
nus  fancpnmo  loco  cosvocariajr,quinominatirijnt  i  tcfiacore,  nimin  m 
;  cuii!rcumqiiegra(iusfiutc;iamrucmotiorisvcrc<^cCaftrclisinicrpretaiur, 
t  quod  nonnull.cum  Accurlio/kaccipjunt,vt  (iicftatoritafcrjprcrjt  ,  1  un- 
\  dumC ornelt  inuntfjmilix  mex  d.irt  yoJo  lciluei  Tt  ro  &  /wnwi,Petrus  &  loanncs 
rcartcrisomnibus  quj  cx  familia  funt  pra:feiantur,  ijs  vcio  ceHcjcntjbus  & 
1  extindjs  cafccri  de  familia  admiitantur.Alij  vcio.ac  mulio  melius  ci.m  Bar- 
t  Colo,(I  tcftacor  ita  djxericf         CorncbdnunifMntlumex  Jnrt  yolo^d-  V(u  o,cr 
I  loAnnt.  Copula  enim,cr,augct  i>on  rcftringic/.M/.twiM,^^.^/^ /^^^r.  3.  cum  ^ 
f  contrario  3rticulus,/tW/f^r,rcftcingat,faciaiquc  vt  Pctrus  &  loannes  tiixat jo- 
/   nispotiilsquimampl.ationis  gratia nomjnati videantur, ac proindc vialij 
f    quum  ipfi  ad  huiufmodi  fidcicommiftijm  adnutti  non  polsiot  ,  ne  quidcm 
pod  iphsJ.le^Aufi-ptiJ  clih.9.$.l.D.(le(MpelLifi^t,   Acpoftcos  qui  nominati 
fiincquamujsplaceacModcftinoadmitti  cos^dcberc  qui  cx  nominc  defun- 
clifuci  untcocemporcquois  moricbacur,  dubitant  tamcn  noftri  an  ita  id 
iiitclljgidcbeat,vtprioresadmittanturjlliquiiuntexcodcmordjnc,&:  ^ra- 
dii  nominatorum,an  vcro  illi  qui  funt  cx  aho  gradu  dumiuodb  proximiore. 
Nam  li  iint  cx  aljo  gradu  rcmociorc conftat  incer  omncs  non  pofle  illos  cu 
proximioribus  concurrere,cijm  vcqujfquc  proximior  cft,ita  &  prior  in  du- 
bio  accxccnsparjbusadfidcjcommjft"uminuitatusvidcatur,vifcriptum  efl 
irtd.^,  /w/^i/««»»m//.,eca  Papmiano,/n/./>r/c,<S9.  $.fiMtreeofi,ttt,  Frcqnentior 
I   totiien  &  vcrior  noftrorum  fcntcntia  cft,  non  lam  cum  gradum  fpcdandum 
,   cfle,in  quo  funt  qui  foli  nominati  propouuntur,  qu^im  cu  qui  iit  proximior 
.  tcftaton.Nam  vt  Bartolus  bcnc  obfcruat,non  itaicribicModcftinus,  vt  di- 
,  cat  poft  extinaos  omncs  cos ,  qui  nominati  fuerant ,  admittj  cos  qui  cx  eo 
!   ordinc  fucrinc,fed  qui  cx  nominc  dcfunari  ,  &  ex  his  ipfis  illos  qui  primo 
,  j^rad'i  procrcat j  funt.Nominatio  cnim  certo:  perfon^  dcmonftrat  dilcaam 
KuiTc  ^  tcftatore  perfonam  jllam,non  gradum  m  quo  cft  perfona.  Sunt  ergo 
pciorc  loco  admittcndi  proximiorcs.Scd  hic  rurfum  harlltatur,  an  proxiraio- 
•    res  intcij  gi  dcbcant  illi  qui  proxjiniores  funt tcftatori , an  vcr^  qui  hercii. 
Sic enim  Modcftinus locutus  cft,&;adcb  ambiguc  vc  quid  fcnfcrjt,  no  faciia 
fcjri  i>ofs\tyautpoji omttes  eos extinHos ,  qui  ex  nomtae  dejuttcii  fuerimt  co  tenibore 
quotej!M!or  imrereturyi^fr  ^ui  exhts  pritnogrddti^fooem  {int.  Ncc  dcfunt  mpgni 
pIcriqueviriquimoticxillisvcrbis,G-y«i  f.v/7/,  pro  ijsrcfpondcant  ,  qui 
proximiorcsfunthcrcdi.  Nam  qucmadmodiiiTT  priorparsdaufula-non  de 
.    nliis Ioqtiitur,quam  qui  fucrint  ex  nomine  dcfuneli,temporc  mortis  infpe- 
dtojita  polTcrior  non  ad  al ios pcrtincre  vidctur,  quam  qui  procreat i  lint  cx 
jis qui  cx  dcbnai  nominc  fuerunt,ac proinde  qui  ipfis  prioribus  fidcicom- 
miflarjisproximiorcsfuntnonquiteftatori.  Quam  fcntcntiam  pr^cipua 
,   intcrcasteroscontcncioncdcfendicBarthoIom.Socin.4<^/.  heredesntet^jl 
,  §.iHmU4  D.adSC.TrebelLar  conf.i^^.  233.  qt  8<J.  yoi.yccnf.y^.yolum.  4.  &  alij 
,  t.im  multi  poft  cum ,  vt  quamuis  i contracia  partc  ftet  Bartolus  ,  Baldus ,  8c 
f rcqucncior  vetcrum  intcrpretum  fchola,  hodic  tamcn  vix  fciri  pofsit,qux- 
iiam  fit  magis comraunis,fi autorum  qui  in  viramque  partem  adferri foienc 
,  c.ipitanumcrentur:qua:  numcrat  exaac  Antonin.Tcfl"aur.r/rf//.  Pedem.G^, 
Mihi  tamen  contraria  opiiijo  quar  vt  diximus  fuit  iam  olim  Bartoli  ,  adl.fi 
fff»4/«jj«w.i.</frfU«6.&antiqujorum,nonfoiampro 
viia  eltjfed  cxtra  omncm  oninino  dubicationcm,fi  Modeftino  crcdimus  wn 
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d  f,in fideit  MtfH' ffjivhi  quod  aittor  ^ui  ex  lii prim9  gr^n pr: reati  fitnt  >  noftt^ 
liam  renfum  habetiqu^m  fifcripcum  eifet)  &  ex}>uaniexn9minidefu»Gftfm- 
rtini  eo  teih^orequo  mwiSdtur  quts  fnuUi  ante  dtclwn  rji  admittidfhere  adpetiiit' 
ne^n  lidno/mnt  :*  poH  ex'tncto<!omne5nommdt9SytiUpr^jerendt  Cunt  ^!'t  primi 
fr<f/M^rtfcr^4// /w«/,relationefcilicetfcmperfaftaad  nomcn  &  fimiliam  tc- 
UJCcriSt&adpetfonam  ipdus*  non ad perfonam  heiedis  auc  priorisHdei- 
commtirarij.  Nim  cikm  (criplKTet  Modeftinus  poft  exttndos  omnes  nomi- 
natosttdmkti  cosdebere  qui  ei  nominc  defbodi  (acrim  cilm  is  inoircfc  111% ' 
&(lubitari  ptobabiliterpollcttaoficfeBMecvt  omoesomiiiiioi^iisti  ad 
tcftatoris nomen &  familiam  pertinentes  /Imul  admittendi  eilcnttao  vcr^ 
fucccfliud  Itav/taltjaliispcsfccrenttirsneceireerat  Modcftinum  ea  verba 
addcre,    ^//1  ex hie prim9grdj0»9eredti  funf,  vt  quiuis  intelligerat  feruanda 
effe  hoc  cai u  intec  vocatos  graautim  procrogatiuam,  &  proxtmiores  teftato- 
ris  rcmotioribus  prxferendos.  Dequo  ncc  quifquam  vt  opinor  dubitarct 
fi  paullb  clarius  Modedtnus  fcriofiflfet ,  er  ex hts  tllvs atit  primo  grdJu  ^r«t rtdti 
yN«i«Quidautem  iDtere(repoteftapudbonos&  intciligentes  lureconrdtos 
•n  ita  (cripnim  BtvCfdex  jbtf^an  ica  potid^  ex  1m  fui^  fic^  «■  i  TkU  Stt$ 
ByJMd  Uherutjihi^jmvt  aclm  initcftiferumm*  Prx(crtim.cjkm  &  praeccdeiH 
tia  verbacfTentapenadeadmitrcodisiisfolisqui  de  nomineac&iiiiitiadei*>' 
fundkt  fai(rencmortisteropore,&  lactoiurisefliec  manifiefti/aimapro  iis  qui 
teftitort  ipn  proximiores  efTelittnon  etiam  pro  iis  quiheredt .  quandoquidc 
per  fideicommifrum  non  heredi  fucceditur  ,  Cc^icdiKoxwl.ctheredi  ^i.f, 
eimfilidde  vulg.^  pupt/l.fnbJi.L  fefi^ens  qua/fio  6S.  de  lei,  i.i.i.i  c^ pM(f.  D.  xi 
SC.TrehelL  Qltade caufa non  inrubtiliter  quidam  nac  in  re  dii]UajEeilliit 
vulgarem&  fideicommtllariam  rubftitutionem  apupillari  >  vtinpupillari 
^aandimi  fit  quis  proximiorfQerit  non  patri  qui  pro  filto  teftatiiaprop»* 
nifeus»lied  filioqiiiip«tcftacoreiIeintellieitDr.  Se<andum  ca  qosc  icripfi? 
BVisinGodice  Edmano,  Delin.6,deyer¥.fi*tnlkJic\aa%ivoit\^ 
volgarem  6t  pupillarem  afideicpniminariafepararunt,quos  refert  rcfsllic- 

2tieTrnaur.i^i^.  decif,  64.  viim.  4.  Deniquevt  rubtihteriam  olimRapk 
Aiman.  dicebatdidio, , in  fupradidbis  lUis  Modedini  verl3is,or^irine ' 
hte  9  non  ad  copulationem  addiu  cil»  &dad  dedUratioAeiia  pr«ccdeiitiuin 
verboruoi*      •■  '  • 


■  ^        "      ■  ....  fw 

ERROR  OCTAVVS. 


Z>£  luimmfmilia  dn  per  fe  tndttcdt  mdtifUcMftmtm 
^  fidcic9mmiJforHm, 

I D «T  rR  antcm  harc  interpcetoflinoilrotthn  diflen/iolSr ee? 

7  y  rum  crror  qui  pro  grauati  proximioribus  refponderunts  ei 
>7s>i*ec>dc{ccridillc5qviod  omncs  fujTponunt  &:  pro  vcro  habent.in 
/^S^rpccic  illa  Modcftini  dc  fidcicoinmilio  hi-.niiin:  rclifto  Jtaius 

 ^„  i^^C^^  circvt  fldcicomminlini  ctiani  quod  prioribus  acquilitum  fit, 

tC^mfire  nihilominus  dcbcat  adpoflcriorumgra«.iuutn  agnatos  quaH plu- 
fibtts  fideicommtffi  gradiburconftitutis  ,  in  cafwn  noa  mod6  vulga- 
l«n»(ed  cttam  fideicommifsi*  vtrealefit  fidetcooimiiliim  &  perpemiiiB 
(qmdia  aliquit  at  &miliafupercriu  Sk  cmm  vulgo  ooftca^i^''*  f*fi^h 
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DECAD.  LIV.  ERROR  VIII.  n 

dcic9mmfj\{cd  omnium  apercifsirae  Ca(lrenns>  dicens  tcncndum  hoc  ene 
iTienciiC}uia  verbiini  Familiztinquitjhocimporcac  vc  Bdeicommiirum  vc- 
niatdcvnoinalium>  nec  meliore  ac  nec^uiiem  aha  racione  vnquam  mo- 
ti  funt  qui  tam  pertinaciter  &inrubc  pro  grauaci  proxmuoribus  refpon- 
derunt  >  qujm  quod  pofleaquam  bonaiam  fcmcl  acquilita  func  grauato» 
ci\m  isquj  poft  grauatum  fuccedic  >  non  niil  mediate  fucccdat  tcilatQri» 
ae  ]uum  fit  iilum  qui  proximior  fic  grauato  praeferri  ei  qui  teftaton  pro- 
Bimiorfuic.    Itaenim  Alciat.  in  l.  pronfnastto  f,fjfmlUae  yerbor./igmftcafj 
Atqui  hocfalfum  cfl)  quod putanc  > omncseos  qui  func  de  famiiiaiic vo^ 
cariad  HdcicommilVum  familix  rclidhim  vc  bona  fideicommilio  fubicifla 
pofsinc  &  dcbeanc de  vno  ad  alium,vt  Caflrenfis  loquicur>  deuenire  Fateoc 
qui<!fcm  adtnicti  eos  gradatim  >  vc  fcripcum  eft  inl.  ylt.  C.  </f  verh.ffnific.  id 
e(ldegraduingradum>  vc  quifque  quopriorcft  ingradu  eoprius  dcbcak 
admicci ad  tidejcommiflum > fcd  dico  jca  iioc  acapi  dcbere  vt  fideicommiP. 
fam  omnibusqui  exfamiliafuncgradacim  dcferacur in cafura  vulgarem  du« 
taxatjid  eft  ita  demum  fi  is  qui  prior  vocatusert,lbccedcre  tamen  nolit>  aut 
aliqua  de  caufa  non  pofsit,aon  etiam  in  cafum  hdeicommifsi  >  hoc  eft  ita  vc 
qui  ex  tideicoiniiro  iam  fucccfsic poftmodu ex  alio  fidcic6«*iinb  cad6  bona 
lequencisgradusagnatoreftirucre  tcncatur.Quam  in  fenceniiam  a  nobis  ia 
niulcos  ance annos  propoHcam  iih.  14.  CtnietiHr.  eab.  14.  mouent  me  verba 
ipfa  cam  Modeftini  in  i^.$.infideie9mmtjf«,  quam  luftiniani /«  J.l.  ylt.  Mode- 
ftinuscnimpol^uamdixic  in  Hdcicommillb  quod  famiLa:  relinquitur  hos 
ad  pcticioncm  eius  admiccl  poflc  qui  nominaci  funt  •  non  fubiicic  quomodo 
fubiicercdcbuerac  fi  idem(enfiilcc,quodintcrpretc$>cr  ftil  omnes eos  extin- 
^oSiqui ex  nominc  dffwn^ifnerint  eo  tempore  quo  tefiator marereturiCcd  fcripfit,4**# 
pofl  omnetets  exii':d<)s,pct  anku\utn  diliundiuu,4«f,cuiusproprium  eft,non 
folum  vt  feparec  acque  ordincm  fucccftionis  demonftrct  >  impcdtcndo  con- 
curfum  qui  alioquin  pcrcopulam,G-»  H  aliud  nihil  obftarct  inductretur,fcd 
etiam  vt  vulgarem  caifum  expnmat,  acfi  pluribusfcriptum  cflct  ,      fiif  cpti 
nommdtt  fuennt  fuccet^ere  nolentdiit  ntn  ffoterunt^  tjuid Joi  te  idm  fint  prnJefvniii ,  yt 
indJ.Titid  Seio  Sy.$.5eid  ltbertis,in  illis  ve[bis,f««/Vr  exhistutc  fuf^erutuent  eod. 
tit.Jele^dt.z.LLuciMj^.f  .{.ihiiyel fivnuj,ei  omnem,D.ddS  C.  Trebell.  Ccrtum 
cnimcftin  fidcicommifsisvt  &inlcgatjs  &  in  hcreditatibus  poffc  vulga- 
rcmficri  fubftitutioncm  >  /.  >//  eoi.  Sc^uoU  -jCd.l.Luciuj.  $.  pAier  fuemrm 
eod.L  vt  heredibus  ^o.de  le^at.i.  Senfit  ergo  Modcftinus  >  non  quod  vo- 
lunt  inccrprcccs  ad  fideicommiffum  familiac    relidum  poffe  ordinc 
fucccfsiuo  admicti  omnes  qui  cx  familia  func  in  cafum  fideicommifla- 
rium>  fed  c  concrario  vocatos  quidcm  omncs  ,  &  quidcm  onMnc  fuc- 
cefsiuo  >  fcd  ita  tamcn  vc  numquam  omncs  ad  fidcicommjfllim  aclmic- 
tancur  ,  non  folilm  fimul  >  at  nc  quidcm  ordinc  fuccefsjuo.   Si  cnim 
vel  vnus  adniiflus  fic  >  hoc  ipfo  protinus  excludi  cartcros  ,  &  ira  ex- 
cludi  vt  in  perpetuum  remancant  exclufi  :  qui  verus  cafus  cft  vulga- 
ris  fubftitutionis,qaamfoIemus  dicere  pcr  aditioncm  hercdjtatis  fi  dc 
hcreditatcagatur,  vcl  peracquifitionem  lcgati  aut  fidcicommifsi  expira- 
rcfidclcgito  ,  aut  de  fiileicommiflb  iradlctur yul-^./eg.pofi  ddrdm  ^.CJe 
impub.cr  dlfii  fub/lti.  Ncc  rurfiini  italoquitur  Modcftinui.vt  dicat  priore  lo-; 
coidmicu  eos  qui  prwre  gradu  funt,  poftcriorc  vci6  cos  qui  funt  remouo-: 


fg    ANr  FABRI  Dl  £R11DR..PRAGMAT; 

ttlf&  vkfbofffs»led  dmplicucdaiinktl  eoi,  qui  piiofCL^racls  (unc ,  ni(li(MK^, 
ciAlitec  «lefiMi^%u  ad  ?lt«riores  rohtmmtm  fawn  exceo4cric>v  t  iiiteli  tgaoMif 
velhos,vclilloccitui\inad(nitci>niiinqtumver&&liosfciU9s  »  (iae  lif||iV 
fiae diuerfis  temporibus.  £t Terbpone ita  cx  Fado>tacidi(re  »  vt  fpecislil|| 
cxfienderit  defandus  voluntatem  mam  ad  vlteriores^vt  fcilicet  jj  prioreg{i||f 
du  admittantur  &  ex  ca  voluntatc  a(;natos  vltcriores  fulos  totum  Hdcicom- 
miirum  obtinuiffcpoftcatandcm  (ine  libcriseos  dccciVifre  >quis  crcdatit* 
interprccandum  efle  fidcicommiflum.vc  poll  excmCtos  iUos  rcinotioresqHi 
iaai  rucccfrerinCiadmittantur  it*ram  ex  podcriore  loco  proximiorcs?  An  ii6 
iucritpecabjfurdutnremotiorcs(^os  teUator  magis  diicxcnt  ^uamproxiT 
miofcs  9  imeUieitamengraincosfiraoreproKiaidraAmioibiiikdon^ 
Hoc  ver6  (i  itt  eUymSnoe  itlad  quoqaefiierit  >ilmcabfurdins,vt  proilniiBi 
m  qoi  in  dubio  priils  inu  itati  cfle  videDcar»taiK|Bnn  pcstdilecti»  emf^iiifk 
-ctiam  grauati  de  eodem  HdeicommtiTo  poft  snbaem  iinmi  vlreri^)^^ 
rcddendo?  Vnde  ver6  tanti  h£c  obfccro  fideicomminbrum  multiplici|ti0> 
cumduntaxac  vnumfideicommifTum  fitiquodteftator  iamiliz  (ua:  relu^it» 
idque  non  nili  vcrbo  vno  ?  t mge  tcftacoremi  qui  filio  aut  fratre  hcrcde in- 
ftituto  fidcicommiflum  fimilix  rcl  iquit  poft  heredis  jnfticuti  mortcm»  pr^- 
iUndum»ea  fuiife  mcnte  vcoon  aili  vnicum cHccfidcicommillum,  &ciioit 
ciBftaiidum  qui  pminm»  fiiillet  teaipoBeatfMrttstfle  capoi  acqoiccodvt^ 
-oeicommi(si  teaipore  coodictonis  cncmentis .  Ao  fend  di ccuios  hiMifMI. 
i^ynoisiitibnfideiconiiniilbindiiccodocogicauerit  >  mulratamenfiQidae 
«abhoc/blum»qu6dnonTit!OfaotScmpronio  >  fcdtottfiMniiist  fideiopBl^ 
roi((umreliquerit?Atqui  infideicommiirofamiiia;  rclido  prudencius  .c6i|- 
iilium  tcftantisanimaduertitur,q!it  ciim  profpicercr  tici  i  polfc,vtalius  pro« 
ximior  fibi  cHct  tcmpore  mortn,quani  qui  erat  tcmporc  teitamcnti,  6c  prac- 
tcrejl>vi  ilh  ipli  qui  mortisccmporc  proxiiniorcs  mucniicntur ,  viuotarocn 
heredegrauato.&.ante  condicionis  cuentom  dc^dcrcnt)  maiujc  fidcicom. 
-intdiroiamili^  rcUnquenboe  tom  ita&  cadiicuiiinerct>aut  incadiici  caiiEMn 
t4fiioh«|tecar  »^iiaiidocflkinnltovdiflki[iof.vt  poftgoiaatloBortcoMMaf» 
Jkx  £imili«trupere(!et,qu^m  vc  TitiQtaUtSenipronii»aptaliuscaioois|Mj^ 
rfi^fideicommifrumdatum  fiiiirec^mortuusrcperiretur.Noacigo  futflBb 
sanoillacftad  muhiplicnnda  fideicommilTa  cum  £imiliac  vnuni  du«|aii|ct 
fi  icicomraiftum  relidum  hncquodfamilixnominc  vfiis  fictcftator  <|uia* 
lio  vci  non  poruitsrc^uctuto  >  occxquc  commod^  ad  «oluntatis fujcjQj^ 

;.pumtfrequcndam.          ..ii.rt.:  n     '  .- .c  .:ittL^mA^ 

.  •  «        ••«II-  .* « '^^ff^ 

ERROR  NONV^. 

'Dtfid(icQmmi£'oo)-4du.ili    reti»roc»  quod  ex fMiiiU  mmitit, 
interpretesiudhcunt.  '  * 

^J^OT  T  in  hocprimum  erraoit  Caftfeniis>ac  poft  canaettrf  «x  enn- 


-/.^^^^•'vbiis  ^•'incosrcperias, qni  fucrjnt co rubwhores  :  quodom 

>7>|^< ^  vt  intcr  omncs  qni  « 

^^j^^  ;,^\jt-amilia  funt  fidcjcommiifum  inducatur  non  niodo  graJualc, 
■•gi>  X^jl4(ed  cciam  rcctprocum ,  ncmpc  vtarbitror  quia  vidcnt  noniir»is 
ham^ (tgiuikauoucuj  habeie  ^er  fe  traclum  ali^ucm  &  cxtcufioncm;  /cd  no 
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DECAD.  LIV.  ERROR  IX.  5) 

oMbvaMfilkioclobicmiredebtteranttnidam  iUnm  obn  efletemDOtit » £ed 
gradum  nee  <|nicqui'Vetare <|uominai  fideio6iiijflhm  pliiret  gradus  habe«  * 
vocatorumi&  umen  conc|uiefcat  in  primo  gradu  eorum  qul  aaini(ri  iint,nec 
eKindc  ad  vltcrioretgcadQi porrigatur.  Aliudenim  c(i  de  vocatione  loc^ui* 
aliud  dc  admiflione :  vocan  poflfant  plurcsgradus  aut  fimul  aut  fucccflliuc  8c 
gradatim  prouttcftator  voluerit,  fcd  ita  tamcn»  vt  vnustanium  gradusad- 
milUis  C2tcrisomnibasob(lct,ncadmitti  vnt^uam  poflint :  quo  cafupluics 
crant  qnos vocatos,at  non  plurcs  quos  admilios  poUis  diccrc.  tcfcUcrunt e- 
tiam  Cailrenlem  vciba  ilia  qta:  funt  apud  Modeilinum ,  fojlomnesets extin- 
&9u<]u  X  ayjjlBitftllifeett  tradtam  temporis»  &  cam  omnino  fignificacionem 
vt  alij  poMiii^MioliKtantttr*At  iUad  etiam  obfeniandum  fuit  quod  apefti(> 
iimum  efl^irtlillte  1<ri>a  illa  tefUtodib M lurcconfulti ,  cilm  autcm  dici- 
inufpoft intctpittes  vcrba  tra^^amteroporis  habcntia  importtrefidcicom- 
miirum>dciisyerbis  intclligimus,  quiseprolatafinti  tcftatorcautintcfta- 
mcnto  fcripta.  Neccnim  folcnt  lureconfalti  fideicommifla  induccrcqux 
tcftator  ipfe  nonindoxit :  ncquc  rurfus  dc  co  difputamus,  an  hJcicommif- 
fum  aliquod  ftt,quod  i^miliaf  cxprcfnni  rclidlum  poninuis  j  led  an  plura  (inc 
(iieicommUfa,ciinitciUtor  vnum  hUcicommiiium  tamilia; rcliquit.  Quid 
autem  prohibereinrerbis  ceftatoris  trat^m  tempons  habentibusfideicom- 
mifliim  v#Mt%tfi|KttaO|^     plura?  Sed  &  illud  oblerttarc Oftrenfis 
dcbuerai^iiiit>j|tiiilil>iWba,/>o/?  «mnies  ff/MfnrAM,prxcederc  di/tanSitt& 
tWim^ufiOniiiS  vim  eam  eife  fupra  diximus,  vc cafum  vulgarcm  non  fidei- 
cbmmitlariompraticiierat.  Caruscnimfideicommifn  prsrfupponitacqui- 
fitionem  in  perfonagrauati  ciim  rogari  nemo  pollic  dc  rcOituendo  nifico 
quod  ad  ipUtm  pcruenerityCapacitarcr.T  \  cro  acquifitionis  iii  pcifoiia  inui-  v 
tati,vt  ita  tidcicomniiffiim  in  vtriulque  pcrfona  locum  habcsc.  Contra  vc- 
rb articulus diliun(^iuus policus  iiitcr  muicorum  pcrfonas  ad  tidcicommir- 
fum  vocacasnon  nifi  atcerutram  adinicticquae  admifra  ftatim  aliam  cxclo- 
dic>Sc«schi(aaliamtdmtttit>qu2natora&  condicto  cft  vulgittis  fabftitn- 
tionif •   Ideo  autem  coilhis  fuit  Modeftlni»  vci  vecbit  iilit  ttadim  nm- 
'porit  habentibus,^0/l«lmii>e»f  fxffoAnr»  non  vc  iftam  iideicommiiroru  mul- 
tiplicationeminducerecquaminterprecestam  £iciUinoexerum9  fipdqaia 
cra^abat  dc  fideicommiiro  familix  rcltfto  >  quoi^^vix eft  vt  vnquam  rcliri- 
quatnr  ,  mfi  ca  lcgevt  poft  grauaii  mortem prxftctur ,  quiancc  alijpr.r- 
ftmdum  iniungiiur  ,  quim  qui  ipfc  (it  cx  taaiilia ,  aJcoque  pia;  omnibus; 
caftcrisdilcftus>eamquc  nimirum  ob  cjiirjm  prior  vocatus.  Quis  vcr6pu- 
rcgrauetde  reftitucndisfamiliarbonis ,  cuni ,  qucm  ipfc  cx  familia  elegcric 
vtprior bomi^lMBilia po(Qderec>  An non  facius 3c  expeditiuielleCMUi 
iUt(am'dicdiR€b^9ifne  petlieredittfiftictt^  per  legatumdarc» 

quiimfideicommiffi  vnm  in  eam  remeligere?PorrbcilmfideicommiftiMD» 
qnodpoft  roon^pttrftandum  iniungitur,  in  diemincertnm  relinqaatar» 
&confcqucnterfubcondicione>quiaintcftamcntisdies  incertus  procon- 
d/cionehabctnr>///^./.f/rrf/»ff»7ffi7i./)fcr»r/rr.  <J»</«w#»f/n  ccrtuin  eft  non 
alios pollc  cxciufmodi  hrieicomnvJro  f  jcccdeicqnim  quicondicioniscuc- 
nicntistcmporc  fupcrftitcs  C?^  capaccs  iniicniantur,ciini  ncquc  ij  qui  pra:- 
defun<^i  funtad  rKlciconimifTum  admitci  poflnit,  ncq;  jpfoium  fucccflbrcs 
inouosfcilicct  fiJciconniiiu.i  condicionalc  nanfmiici  no potuic /.//cw/ ^2. 
DJetbiitdt*&  0&tQwJ»iiMim  llwm  ^^.f,  OnteU  Ftlki  DM  inr.fifu  ^&<> 
"T  "         "  ■  '  M  iii 
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quiafieripoteracvt(idcicommino relicto  fjniilizdf  qaibufiain  ex  familia 
fpecialicer  noniinatis  f  omncs  iiliqui  nom  nati  ciTent  raorcrcntur  ante 
ncredem  grauatum  dc  rellituenda  poi\  mortcjn  fuam  hercditaic  y  quos 
tamen  n  (upccujxiircnt  volucrac  teftacor  praetcrri  cxtcrisi  ncccirefuit  Mo- 
«lcdinum  (^ui  nominatos  illos  prjorc  loco  admiccendos  cile  dixerac>  fub- 
giccf«vcrbtUla  •  mflionmestt  txdw&t  9  vt  fcircciir  qoinaai  polfiMC 
cxfidetconiniirorajxcdercfi  noaiiiuitim  vocacoi  pntoMNtiips  •!&  tonci* 
^iflct*  Fuit  etianD  nccdTe  vti  eutn  vecbii  habentibus  ttiftnm  tcmpohsi 
vc  totum  ilioilccmpat  compiipbenderct » «|ii6ii  a  djc  moctia  ccftatoritia 
dicm  vfque  mortis  grauati  intercctliiret  >  antc  dicm  fidcicommifn  cedcn- 
tem,noneci3m  vt  fcqucns  tempus  includcrcc  quod  ex  dica^niti  &acqui- 
Cxii  fidcicomniifll  fubfccucum  cirec.  Deniquc  vc  dicam  apcicius,  docct  Mo- 
dcilinust  quisad  huiufmodi  fidcicommillum  admjtti  dcbcat  poil  cxcio- 
d:os  omnes  qui  fuecanc  oominati  :  fed  non  ponic  nominatos  cxcinftoi 
fuiiTc  poft  agatciim  iam  &  acquilicum  fideicommiiTum :  imb  anoe^iUm 
pocoecitiicaciittirif  iioceft  ancf  condfcionia  euencnmt^viuoadbttclie- 
rcde  qui  fiicrat  rogatuj.  Pcoiode  in  cafilm  vulgarem  duocaiaii  non  iccai 
locafum  fidcicommiffi. 


ERROR  DECIMVS. 

VtJmttmU  L  W/.  C  ie  verh.  ^fk*    /•  ftt§  6p.  /• 
fiiUrtdelegdi^u 

£  c  aliuf  luftiniani  fcoiiis  Aiit  ia  LyU*Cdt  ytrL/^fic . 
vbitiaAanf  fimiliterdeCdelcommiflb  £imtlic  rdido  con* 
ftituit  9  vt  quis  fuo  clo|io  fideicommiflum  fa miliap  (utt  ce^ 
liqucriCiDuUa  rpccialiadtc^kioncfupcrqujburd&ccrcifpcdo- 

 ^    nis  fad^aynoniolilmpropinqui.fedetiahisdcfieicntibusee- 

ner&  nurusadmittantur.Quidenimaliud  libi  volunt  verbaiila,  hisJufi^ 
dentibmyntCi  auod  volumus  i  fi  propinqui  nullifint,  co  ff  ilicctjtcmporc  quo 
fideicommiflidies  ccdit, &fideicommiflum  dcbcri  incipit.  N.ini  &  Pa- 
pinianus  nofler  inhuncipfumicnrumfccipiitiiii^/./.^.Yfc/rimri^y.  f.  yU, 
Defiiienteyer0gr4JM9tpemmft^M7^tt€wnCMSim  quonepotes  , 

qnibflffidcicommiftnmdatumcrac»  &cuiauiiieMimaUec»onuiec  viao 
luaredc  gcauato»  dc  antenon  poft  agnitum  fideicommiifiim  deceflifienc* 
Kam&in  illius/.rpccicquaiadooftram  faciiaccedic^vnicum  eracdatiim 
fiddcommiffumifed  pluciouscamen  adeoque  diucrforum  graduum  perfo- 
nis  9  &  pcr  vcrba  euidenter  vulgarcm  duntaxat  cafum  ~<icmonflrantia  vt 
difiundionis  farpius  rcpccicx  »  cum  teflacor  ita  fcrip(10et ,  Refiuuds  filiis 
tneis  y  yslvni  iorwnyrelnepcttbiu  meis»  yeliui  voluenSiVelco^ndiu  meis.  Qoo- 
xnodo&inaliarpccicab  codem  Papioiano  tn^iu  inl.cumpmer  jy.  f.pe- 
uultjle  legMt.z.  fideicommiiTum  pnediommpluribus  quidem  relidum  pro-^ 

SonebatorMitatamenvtvniidttaCiiatdmadquodplafct  vociticraiic» 
t CK ordine dij  poft dioi^ac non  nifi  in  cafiim  vulgarem.  Ita  eaim  tcfiaicriz 
fcripfcrat  >  ^^u  petoymartte ,  fi  ejuid  Uhermm  kdnuns^tBis  frsMsftliipuiStieelfi 
Mon  hdbueris  tms  fimemeis  propinqnisMt  ett4m  lihertu  noflris  :  quibus  vcibii 

■it  Papioiioai  aon  dc^ioBcn  datam  c(fc  » (cd  ocdiaciB  fcripturae 
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fabftitutioni  fjdum  proponi  ,  an  vt  fi  liberi  cx  fiJcicommiffo  fuccc- 
dcrcnc  idem  fiJcicommifluin  propinquis  rcddcrc  dcbcrent,  fubindc  vc- 
ro  propitiqui  libertis  ?  Minimc,  fcd  vt  fi  libcri  non  eflcnt  ,  co  tcmpore 
quo  maritus  morcrctur  ,  fideicommifTum  praeftaict  illc  propinquis  ,  fi 
ncc  propinqui  circnt  ,  idipfum  prsftarct  libcitis.  Ergo  in  cafum  vul- 
garcm  non  in  cafum  fidcicomnjifli:  nam      fubllitutionem  fimplicitcrcum 
dicunt  lurcconfulti  vulgarcm  non  fidciccmmiflariam  intclligunc /.  r«:o;ri 
I      3  y.f.heres  D.de ddmw.tuiir.l.ScaticU  yG.irtfin.t/.  l.  Lttcius  "jS.f.pater pMnum  D. 
I  SC.TrehU.Li.c^ psfiDe  yulg.cr  pt^ptU./hhflit.Quidm  crgo  paritcr  diccmus, 

fideicommijfumrclidum  familiatpluribusquidcm  non  modo  pcrfonis  fcd 
etiam  gradibus  rclidlum  eflc  gradatim  &  ex  ordinc,  fcd  ita  tamc  vt  non  tam 
I      fidcicommiflorum  pluralitas  inducatur, quam  vniiis  fidcicommiflTi plurcs 
•      cafus  vulgarcs  ,  plurtffque  condicioncs  pro  pcrfonarum  piuralitate conftitu- 
i      antur,  Nihilqueprorfus  intcrfit  an  tcftacor  iia  fcripfcrit  Lonamea  fdn>tlUtne^ 
,       reli/tqkO,3in  ita  Htltnqvo  bons  mca  Ubnts  rntts  ,  atit  fi mrt  trunt ,  rtepctihf/s  meis  y  4ut 
fiMtt\)iu  meisAttt pjti uelibWiMut iieneroiit4t  nuruiytut  /tbertis  rreis.Qui  cnim  rclin- 
quit  famtlix,idem  prorfus  fcntit  quod  fcntirctqui  poftcriorc  formula  vfus 
elTct  ,nifi  quodlolofamiliSnominc  vfurpato,&  brcuius  ioquitur ,  &:  plurcs 
rihilominils  pcrfonascomprchcdit.  Eum  vero  Papiniani  fcnfum  cllcqueni 
diciiTtus  in  d.l.heredes  u>ei  ^.ylt.cum  fcripfit  *D(fiaenteirddunepotum yV\^cxm~ 
dc  fit  acfi  fcripfiflct  Vrjtmorttns  ante  «raudtum  heret/em  nepoit!;Ms  conflat  /atis  cx 
coquod  priccdit ,  non  rcdc  mulicrcm  clcdluram  cx  cxtcriscognatis  fi  nc- 
potcsfupcrcflcnt.Opponiccnim  Papinianushxc  dno  Nepoies fiipereJUe,&:  Dc- 
fi(er  gi  Adum  nepofum,  vt  iniclligamus  titm  dcficcfc  gradum  ncpotum  ciim 
I       nulli  lupcrfunt  ncpotcs.  At  quo  tcmporc?  Eo  nimirum  quo  tradandum  cft 
deeledioncpcrhcrcdcm  grauatum  fjocnda.Ergo  adhuc  viua  hcrcdc ,  quar 
fidcicommillo  fucrat  oncrata ,  &  antcquain  fidcicommilfum  ncpotibus ac- 
quificum  cfle  poiuilfct.Eitamen  fubiungit  ibidcm  Papinianusfidcicommif- 
ligradus  in  ea  fpccic  fuille  i  teftatore  prxfcriptos.- id  cft  ita  rclidum  fuiffc 
hocfidcicommiflum  vtqui  funt  vocati  non  nifl  gradatim;&  cxordine,ac  a- 
lii  poft  alios  pro  gradnum  diftinftionc  vocati  intclIigantur.Non  funt  igitur 
iftacontraria,Vocari  plurcs  i;radatim  ad  fidcirommjfl'um,Ncc  tamcn  voca- 
Ti  in  cafum  fidcicommiflfi ,  fcd  in  vulgarem  folum.  Atquc  ita  luftinianum 
ouoque  fcnfifle  tn  d.Lvlt.C.deynb.  fgmfii.  prxccr  id  quod  iam.  oftcndimus  cx 
illisverbis manifcftius  ctiam  fit  cx  rationc  quam  fubiun£;ic 
cur  ad  fidcicommiflum  q uod  familiar  iclidum  cft,ctiam  gcncrum  Scnurum 
admitti  vclil.Eosemm  riobif,\ni.]mtihiim:inuniifie  yidetur  jd fidtuomm^fifmvocM- 
riy  ftd  ytdeltcet  fi mdir.mtnii<m  morte  filtf  yel  filix fuertt  JiJfolHtum:Kullo  etenim  mcdo 
^ojfunt genrr  yel  nuru^  filijs  yiueniibujdd  lale  fideKonmnffnm  rocayicf  mhiprm  i- 
duhio  eosdntc  ed.wt.  Nam  quid  impcdiret,  obfecro ,  ouominils  admitti  pof- 
fcnt  gcncr  &  niirus,ciiam  pofteaquim  filius  vcl  hlia  fuperftitcs  admifll 
ftiiflcnt  ,  fi  pcr  multorum  pcrfonas  &  maniis  fidcicommifliim  hoc  ani- 
bulare  poflct?   Atqui  vult  luftinijnus  iftos  nullomodo  admitti  poflc,id 
eftnullo  cafu  ,  nulloquc  tcmporcfimodo  filnjs  aut  filia  priorcs  admif- 
ii  propon^nfir  ,  id  cft  ne  quidcm  poft  fiJij  vcl  filiz  mortcm :  non  crgo 
cxtftimat  fidcicoiDmiflTum  hoc  cfle  rcciprocum  ita  vt  dc  vno  ad  alium 
dcbear  perucnirc.    Idemque  vidctur  tuihi  pofle  non  mal^  probari  cx 
co  quod  [\ibiicit\ii  in  jdi^dLidtiiju poji ho^        ,  aidmltberttsytwre.  Qui4 
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CDim  fenc  vfque  aJeo  faucri  libcrtis  vt  etiam  libeci  ipii  ccftatoris  >  &  nitnM 

&pcDCrccnfcanturrogitilicreilJtatcm!ibcr:isquoquc  rcftitucrc?Tantuai 
cnim  abcft  vc  in  Jubio  ii  dfcend  jni  fit  >  vt  fi  quis  in  Lbertum  donationcna 
bonoruin  fiioruni ,  vcl  part.j»  bonorum  contulcr.t  >  rcuocctur  donatio  pro- 
pccr  Iibcros  qui  poftca  ilonucori  fi  pcrucncrnnt.Quj:  propna  Ipccios,  &c  fpc- 
cialis  fcn:cn:iaell  i.fi  v^.cj  um^.  C»dc rcuzc.dmMt,  Adeo  vcrumeft  non  cllc 
QuetBquam  prx[umcndum  noccce  Ubcris  fuis  VoluilTeyfiaeper  fideicommif 
(tunsfiu  c  q u o  alio  modo  in  fauoxem  Ubercorum.  Qaos  umen  fi  cum  IvSSsj^^ 
niano  dicasede  admiccendos  poft  lit>eros  io  cafum»  vt  tgo  interpretor»  vul- 
garem»  nullam  fanc  libscisiniuriim  feceris ,  quorum  planeniliilintcreft  ad 
qucm  bona  illaperucniant,  in  quibusfucccdcretpfi  vd  nolunt^vel  nonpo£^ 
lunt.  Ncccnim  vulgaris  fubftitutio  cft onus  i  qnomodo  fidcicommillaria,* 
ciun  acquifjtioncm  ncquc  iinpediat  ncquc  aHiciat ,  in  pcrfona  ciuscui  fub- 
ftitiitus  vulgarisdatur  Scd  inrciprctcs  onmcs  Vidctur  mag  sprarcipitcscgif- 
fcrcrponknn  ilUid  Papiniani  quod  cxtat //; /./>f/o  0$.  §.fi  .ttrc  de  LgjLt,z.  vbi 
cilm  tcftator  proponcretur  a  fratrc  liercdc  mfticuto  peiiil]e  nc  i^undus  alic-^ 
narctur>fc  vttn  hunilia  relmqucrttur^Refpondec  Papjnianus  %  finon  punie* 
rit  heres  volonuci » (cd  domum  alienauccit  %  vel  eytero  hcredc  inftituto  d»- 
cciTcrit,  omnes  quidcm  fidciconimilTum  pctcre  poiTc  qui  infiuntliafiieriot»! 
ied  finon  (inc  ciufilcm  gradusi  iu  cem  temperari  dcbere  vt  proximosqiiiii^, 
primo  loco  vidcatur  inuitatus,  (lc  tamcn  vt  non  idc6  ief|iientium  caufapro-, 
ptcr  fupcriorcs  in  poftcrum  Izdi  debcacfcd  ita  proximus  quifquc  admittcn« 
tk's  fic,  fi  patatuslit  caucrc  rcfundumilliim  fAniiljar  reftituturum.  Veiiim 
quidfacilius,  quam  vidcre  longc  diucrfam  cllc  jllam  fpccicm  Papiniaiii  ab 
ca4|Uam  traclamus *•  nos  cnini  quxrimHsdc  iidcjcommiiro  finiphcitcrre- 
LAofamiIi£>Papijiianus  vcrb  de  illo  fideicomniiiIb>  quod  in  familiarelin- 
^ui  tcftator  iufteri^dc  quo  dubitari  non  potcft  t  qntn  vt  fideicommifta  con- 
cineat>quotcrunt  capiugradufqu^  pc)ioi)ar^me3i-toilia,quibusfideicotiip. 
fni^um  relinqui  oportebic.Fideicoran^i)SHiiquod  Umilue  ccUoqiutur^vni. 
cum  rf>ji if piiirAm ^w^fymii\ ffXy[^^-  <>mnrc i»iiif/t<»tii  gradus  > aut  cz onlrttc  , 
& gradatim  >  in  caHim  ,umen  vulgarcm  deferri  poflit.  At  fidcicomnii(rum>  i 
fiuctoti  farailiac > fiue  alicui  cx familia fic  datum,  vt  in  faniilu  rclinquaiur> 
fucccftiuum  cft  &: habec  tracbuin  tcn\poris,tamdiiiquc  durat.quandiu  aiiquii 
dcfarailia&nominc  fupercft,  qui  hueicomniiilunj  pctcrc  poflit.  Scd  &:in- 
tcriiasduastam  varias  ridcicaminilTorumipccic^  mcdiajila  eft,pcrquara 
fideicommiirum  nccfarailixrclinquitur>ne€  io  £imiIiarelinqoiiuDecur>  fcd  ;| 
b<micflityjis^^tj»ftis#^  aiieoari  pcoiiibtntur.  Quibus  vecbis  cfiedi^  j 
^uidem  ipiavl^ci^ntctnuM^mtiCiqus]^  reliquit>eabona, 
l      infamiliirelinquere*  Scdcumhactaracndif&ctntia  ,  quod  nuUa  Inc  funt 
ySlMlfr^deicominifii .  quoniam  fidticonmii(fum qood  ilii  qoi (upcrfum  ex 
familiapetuntincafuracontraucntionis,  nonninperintcrprctationcm  iu-  ] 
ris  cx  aljcnationis prohibitione  inducitur  ad  confcruandam  detuncti  volun-  J 
tatcm,  quxaliasconfcruari  non  poflet  :Fidcicommiflum  veroquod  fjc  da- 
tum  eft  vt  bona  in  rannharclinqui  iubcantur ,  debetur  ox  verbis non  minus  ' 
quam  cx  voluncace  tcftacoris^  6c  quidcm  itnc  vUa  condicionc  >  nifi  quod  de> 
becor  in  diem  incertum  morcis  hcredis  grauaci>  qui  dict  tooecaKpro  condi- 
ciooe  cft.  Coott^  vcrd  •  ioter  fideiconimiftum  qoodtubet  .rclin(|tti  bona  io 
fiioimti  flc  fiddcomaiifllim  quod  cx  aiieaiitonispcpliiMoBeinducicur* 
  ...  *  di&rentia 
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c?  «7?crcnpa  hitc  cil  quod  tidcicommifluin  indudimgi^cjprohjbitipne  ali^na^ 
txonis/cmpcr  condicionaltcft,  &  iacarumcontraucmionisduntaxatrquod 
vcro  in  faaijJia  rclinqui  iubcc  bona  tcftjtorij ,  nuUa  alVa condicioncfufpcn- 
djtiir  ,  quain  qua:  cxdici  inccrtitudinctacitcproficjfcitur,  vtpluribus a  no- 
bis  tra(5tarum  cft ///».14.  C$nied.  c.ip.i^.  vbi  oftcndimusquam  diligcntcr  finC 
diftingiicndi  cafus  jfti,&qu^nain  fitintcr  cos  djftcrcntia.Itaquc  n6  cft  quod 
hic  rcpctamus. Jllud  tamcnf  rxtcrajitic^c  non  poffumus  fupradicto  Caftrc- 
fis  crrori  q ucm  nos  rcfutauimus^  limjlcm  ilium  cllc  oucm  id6  Caftrcnlis  in- 
umtin  i.Cal/uj  i^.f.quidm  rtcietle  hbet,  cr  f tfj?W.vi>i  ait,  fi  qnis  filium  aut 
fratrcmfuum  rubftitucrit5:  libcroscius  ccnfcri  vocatos  libcrosnon  Iimul 
cumpatrc,fcdordincfucccIIiuo:ita  tamCn  vc  non  tantilm  incafum  vulga- 
rcm ,  fcd  ctiim  in  cafum  fidcicommifli ,  C^to  nomi  ne  vulgo  rcprclicnfui  cft 
acactccis ,  &  plerifquc  Scnatus  noftri  coi^ultis  jrnprobatus^  vtvidcrc  dk  m 
Codkc  FshtiAncyDe/in.^De fiJfjaCxji  poftlR  ctiaj)i  addcrcfquoJfcriptuiri  cft 
t>rftn/^^.eociMt.l>Jon  cllc  In  dubio  crcden/um  tcftatorcm  voluinc  fidc.icom- 
miiropcrpctuo  ,        inflnitiilm  ?;r^uarc  cfifFcndcntcVablitrcdcA  fp^ftitu- 
tioncm  faftam  in  'fauorCnifamilixa^atiinisautplth-iumpcrfo^aru^^ 
nominc  cOllccStiuo  qual<cft  Iib<jrorui>*  vmfficarc  fbijooim  inpfiorc  «^radii 
qui  cotcmporc  fupccfitquo  condicjo  cxiftit,nccad  vlrcriorcs  t;radusp%rri- 
gi  nifi  id  cxprcflim  tcftator  volucrir.    Itaqucfubftitutis Ijbcrls  aut  propin- 
quioribus  cxpi#arc  fubftitutioncm,(imularque  in  pcrfonispriorcgradu  pofi- 
tislocum  habuit,Addo,w/>f/Wrx/»ffj^/w  feftMtn  ye/uerit.Hoc  cnim  cft  quod  cx 
Modcftino  additur  in  (i.t.cmmd  52.  nlias  l.cum  tu  f.in  fidetcotnmiffo  Jelegat.i.nifi 
fjecidliter  dffunclus  ad  -plteriores  yoluniattm  fuatn  extenJrri/.  Etfi  non  facii^  pof- 
fiim  mihi  tcmporarc,c(binfufpiccra<licaionc«nittam  clTcTriboniai^i  piiis 
quam  Modcftm i.Nam  prartcr  id  quod  familiarc  cft  Triboniano  vt  fpccialcs 
ilhs  tcftatorum  voluntatcs  cxcipiat,tiiin  quoque  cum  nulia  cxcipicndi  aut  ra- 
tio  aut  ncccfl[ita$  cft,vt alibi  ndicmcl  obicruauimus,  me  jilud  ctiam  mouer, 
quod  iam  antc  Modcftinusdixcrat in  fidcicomnjilTo familia! rclidlo pr;cfc- 
rcndos  illos  qui  i  tcftatore  nomintitl  clfcnt :  quod  nos  iam  fupri  monuimus 
cx  Paulo  Caftrcnfi  ficaccipjcndum  cftc,ctiamfi  fint  vltcrioris&  rcmotioris  u 
gradus,  vtnominatio  a  tcftatorc  fada  quaradfcaionis&dilcdbionisfumm* 
argumcntnm  eft,aliquidopcnetur.  Atqui  non  poflis  fingcrc  quo  modo  tcfta- 
tor  volunratcmfuamad  vltctiorcs  gradUsirctehacrcpotucrir,nifi  nominan- 
do  vcl  pcrfonasin  rcmotioribusgradibu!iconftitutas,vcI  faltcm  gradusipfos  ^ 
rcmottorcs.Satis  crgo  la  cxprcfsum  hoc  crat  prxccdcmibus  illis  vcrbis,  ncc 
nifi  infuls^  potujt  rcpeti  <  muUdmfinuspcrfonnam  cxccprionisfubiiciad 
cbm  claufulam  quac  ad  cafum  illurii  folumpcrtiucbac  quo  tcftator  fidcicom^ 
roilTum  fmiplicitcr  nuilo  nominato  fatxjiliaire^uillbt.  Tacco  quod  vixaJii> 
Joca.rcpciias  in  prudcntum  rcfponils  fttojlem  huiclocutioncm  ^idaiauos 
rrolnntatem  fuam  e.xiendercy  proco  quod  folcnt  iili  diccrc  ad  fideicotnmhtk  • 
973Mtare.  Ncc  cnim  illa  cft  cxtcnfio  voluntatisfcd  dir^dio  intcntionis  vt  Pa-' 
p  1  nianus  loquitur  tn  l.cnm  fater  Jl-f  .dvntnimU  eod.ttt.   Fateor  tamcn  vefutti 
t:iTc  quod  Tribonianus  doccrc  voluit ,  vltcriorcs  quoqnc  &  rcmotiorcs  non 
tantiiin  concurrcrc  pofic  cum  proxiroioribus.fcd  ciram  priorcsadmitti  fiea 
,  fucrittcftatofis  voluntas.  Idquctamccrtumcratvtnon  nififrijftraacpro^, 
pemodum  ridicul^poiaeritlurcconfijltusidmoncre.  Qurscnim  ncfcJt  ii 
-wUimis  voluntatibus  tcftatoris  volmiutcm  cam  clfc  qux  toium  izcnn.fimtbi  ' 
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•  f^tibi  11.  infht,  dt  hga,  i.  Itaque  velex  hoc  maxime  tantb  ccruus 
mouero  vc  tam  inanem  ,  &  (uperuacuam 
adiedtionem  Triboniano 
adfcribam. 
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Nfucceflioncintcftatilocum  cfTe  ruri  rcprxfentationiscer 
cumeft  quoties  <ie  afcendentis  hcrcditate  agitur  imerdd*- 
cendentesjVtputa  fiqnisfiliofupcrftiic  dcceflcrit  &  nepotc 
cxalio  prardefiihdo:  fuccedit  enim  auoncpos  cum  patruoi 
camque  porcioncm  aut^crc  quam  haberec  cius  pater  (i  viu^ 
recita  vt  fiplures  ncpotcs  effc  contingat>non  plus  omncs 
habeont  qu^m  patrinisroluS)  quianeccorum  patcrfi  viueret  plus  confe* 
fjuerecuriied  ecUnon  cum  pacruo  fucccdanc  ,  quo  cafumaximc  iDdigcnt 
iure  rcprarfcntationisvtquamuis  vno  gradu  rcmotiorcs  poflint  tamcn  curo 
proximiore  concurrcre,iedcumpatruelibus  &  con/obrinii  qui  incodcm 
gradupoltd  runtiidcm  ius &  bcncEciUiD  hjtbcot  reprxfdntationis  vtnoa 
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deam  iMMHfttccefcM»iieagittir.aUoitu:eceDferi  nrpotcSydlkiccedereil-*  j 
iot  ex  propriocipiltc  mi  iiiwfcpiBelcBkaiioiMSt&  i^circo  non  in  (lirpcsiic^ 

in  capita  cjuod  Imperatorcs  dicunt ,  ^ro  >/rA"  fwnnnt  in  l.  3.  C.  vnd.  legit.  vbi , 
c|uo<i  addicur,f/M/M  i«rf  honcr^rio  includit  quidcin  ius  ciuilc  qnatcnus  ci  folet  s 
opponi  honorarium,at  non  iu$  iliudciuilc  vetusqiiod  litcxicgc12.tab.fcdi 
nouumcx  fupra  rchtis  pofteriorum  linpcratoruui  conllitutionib.  mdu^lu,  . 
dc  a  ludiniano  tandcm  fic  immutatum  vt  iiodic  nulla  (it di^crcntia (iue  de 
patecni  1  fiuedeinaccrniauiruccersioneagatar9<|iicmadtaodum  cirfKiius 
ymifinifsioatsiaiif  cntc^  Thco^ofiosconmictatvt  afiiCBdcMiiim-Malfi 
haccditsicaiayofcmnque  dcfecndcmcatt«^uiiiicrciiiiiM»^Twic;  <;<fe  ku 
MdMtt,dpert>tdeMed  omntc^u^  inter  quofcuinqfie  nepotcs  &  pronepotes  ^ 
liereditaMwfll^^oon  inctpicadiiiidatur*  J.fJtii^&^tlmlLi^  d^Smd,^  ( 
imti^yrmevifafu.  qua  ctHiftitiitioae  ludinianut  omnes  fuitatis  &  emanci- > 
pationis,it(6niqac  ngtKitionis  &:cognatioliisd!fterentias  fuftulit ,  quantum 
ad  caufain  fuccersionis,  loLm  intuKusrationcm  naturalcm  qux  (jnguinis 
iurc  afccndentium  oainium  liercdicatcs  derccndcntibus  oninibns  pariccr. 
dcferc^  ticut  &  orancs  pariter  ncpoccs  &  proncpotcs  anpcliantur ,  qua:  fuic 
iam  olim  ratio  pciorum  Impcratorum  in  vctcrc  iure  corrigcndbiVt  idem  lu-' 
HtmrcfctXtiHd.fJtem  >rfN^itf.|ca^e  vafDiD4iodit«ftrd^re»  dciccndcntcs 
omnes  ruccedcrcarcendentibijs  omhiKus  iure  rcpne(cntationis9&«qaod  nc- 
GciTacio  confequcnscft.m  ilirpcsnon incapitatatqueitaabrogstam  ttied» 
3.C«iw«^r/f;^(>.quCTdnon  lacis  behd^noftrisobfertiatufii  vldccur ,  qui  eiils  le- 
gisftncctui.im  ficintcrprccancur  quafi  confcmi.it cnnrnouoIuftinianiiurCf  .         ^  " 
tn  f/.'L"j'..V<7f.p//.  aS.l.cnuj-,cu  co,ouod  fcriptuni  cft  in  l.inieriuC.fAmil.ncif,  ivi'- 
ter  til  os     tiliasboiia  intclljt  irn.c  parcntu  p  o  virilibus  porcionibusarquo 
iure  Jiiiidi  oporccrc.Alii-d  cnnv  lf«n<;ccll  dc  fiii!s,&  filiabustra€larc,aliud 
vcrodc  ncpotibcs  fi  qiiidtm  i  ^  fi!  is  &fili  dn3S  quotics  plurcs  fimulfucce- 
dtMit.noniilfafntH^eosdiui^ioiicrcditatis  ficci  potcft  quam  tn  virilcs por-  , 
tkincs  » irempe^qyiacdfhiintomnes  xnprfibo  gradiifacceduntrcmpcr  cz^ 
propria  perfbii^haniquafh  Ter^.iorc  rcpnricnitationjsi  ^uod  graduum  pl  u~ 
raliratem  &  diucr/itatemncccfQrib  pnefupponit ,  attmer  nepotes  poteft 
facilc  incidercdttbitatiosan  in  capita  fuccedere  ddbeant»  an  in  ftirpcs»'fiuc ' 
cum  parruo  concurrantautcju^uunculo,  vcl  cumamitaj  autmatertcra,  /iue ' 
-  etiam  intcrferol^  ,  nimiruniquia&dciIIodubfcaripotef},an  ciimfiicte-- 
dunc  vidcariturfucccdcrc  ex  propriocapitc,an  iurcreprxfcinationis.In  quo  • 
varium,vt  dixi itisfijit ,  nam  cu  n  o!im  ex  quotcmpore  fadri  erant  capaccs 
fbcccdcndi  auo  nutcrno  r.im  cx  coniiitutionibuslmperatorum  quim  cx  c-. 
-didopnetorisfucccdcrcr.tiurepropno)  &c  in  viriIes;hodiecontr^exiufti«  - 
Hiani  caimvkt6n\\i^{i»^  repraefcntationis  $L  toBk- 

^eiitcr'inftirpcs»nUttii[|^  ,  quia'      rnqiiam  (iicccdont  pro» 

^oiareirQuare  non  Klifatabro^cam  elTe  ii^tallittMmtef€nf^Xid,r^ 
^uc  de  il^tibus  loquitur  ,  Iti  "point       diccre »  a£Togatnm cffcsC/*';  ' 
l>f«r, qo«  ad  ^i6i  &  i^lias  tantiim ,  itpii  eTiamadncpoicspcftinet.  At-;; 

harc  quidem  de  afccndcntiuiti  lcgitiilia  fucccfs^onc  dixifle  fufficiat. 
In  tranfuerfalium,  $c  vt  loquuntjr^collatcralium  riicccfsionibus  minorcii^^ 
rcs  ei-igit  tf  a(5tac:oncni.   Nim  ticuti  ccriifsinnip.-s  c(\  xAc  fujffe  ius  vc- '  • 
tusquod  i  tctnporibui  icgis  duodecim  tabularum  .ul  cciupora  vfquecon- 
ilicutionis  lulbniani d,  Q^TwtU,  uS.  obtinuit ,  vc  ius  rcpraefcntacionis  io^*' 
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cr/iro/;crf(/f,c|uoniocio  certe  incellcxic.Atquia  no  dixit^noluit  qujfquis  Mar- 
jccllum  rcprclicndit  hoc  iupplcrc»  vt  rcprchciulcndi  anfjm  rctincrct.  Sic  c- 
jiiiii  loquor  i  quia  nonFacilc  polTum  mihi  pcrfuidcrein  mcnccm  Scaruolz 
Ynquam  vcnircpotuilTc  vctamlibcntcr  nulloquc  colorc  tantum  lurecon- 
Tulcum  quancus  Maccellus  fiiic  >  notarct ,  cuius  fcntcntiam  iuda  intcrpreca- 
tionc  adiuuarc  &  cxcufaic  potms  debuiirct.Vcrcorquc  nc  fii  cciam  hxc  noca 
Triboniani.qucm  viiico  adicciirc  dc  fuo  vcrba  illj,c*rw  nmllt  ojfirrtMryCHJX  non 
potuit  addcrc  Sc^uola  qnin  cam  mfcitia;  &  caiiillationis  culpam  iii  le  conii- 
ccrctqiiani  nos  Triboniano  adfcribiraus.  Ncccnim  MaiccUusfcripfcrac 
poffc  omncs  fidcicomminum  pctcrc  cum  nulli  offercur>ab  Krrtfde  viuo,  (eJ 
poifc  omncs  fidciconmiifTum  pcccrc  Ci  hcrcsncmincm  clegcric,  quod  pc- 
rindeemcacli  fctiplifTctpofTcomncsfidcicommiirum  pcccrc  pofl  iiiorcem 
hercdistqui  fciliccc quandiu  vixiticligcre  ^otuit f  ac  proindc  quem  dici  non 
potclt  aBfoIutc,ncmiucm  clcgillc  priufquam  dcccflciit,  quamquam  autem 
liccrecdcScxuolatam  nialc  fufpicari  vcMarcclIum  tcmercac  (inc  caufare- 
prchendcrc  voluiflet,  quafi  Marccllusncgaflct  tranfmiflam  cflc  pcticioneni 
lidcicommifsi  ab  iis,  quipofl  morccheredisccfTantc  elcdionc  deccfsiflenc 
ante  pctitum  iidcicommilTum  ,  noa  idco  tamen  fatcbor  aut  Marceilum  auc 
Scxuolam  in  ca  fuifTc  harrcfl  vt  crcdcrct  in  propoflta  fpccic  natam  fuilTc  pro 
omnibus  peticioncni  iiicicommirsi  iam  indc  ^  quotempore  viuusheres 
inoMm  in  eligcndo  contraxjfrctjtantum  abeft  vtmihi  perluadcam  vtrumq; 
in  tam  abfurJa  fcnccncia  cuni  Triboniano  confcnfiflc»  aur  Vlpianuni  eodem 
fenfu  (iueMarccIIi^riueScaruol.T  fcntcntiam  acccpiflb.  Nequcrurfnni  con- 
Cextus  illc  vcrborum  fapit  clcgantiam  Vlpiani,  pr.Tfenim  vcr6  illo  m  loco, 
Cum  ifjtur  omnihtts  competdtjmn tto  notdtc^  ff/,crc.  Eft  cnim  totum  id  longc  di- 
gnius  elegantia  Triboniani,maxim^  fi  iungas ca:tcra  quz  nos  in  prarccdcn- 
cibus  obfcruauimus. 


ERROR  SEPTIMVS. 

Vi  fideicemmiffo  fjtmilidereli&o  dd  $,  in  fideicmmijf»  l.  ontntM 
^i.  dljJis Lcum  itM  de  leg,  z, 

V  M  familiac  rcii<fbum  cfl  fideicommiflum  in  qua  fint  pliires 
agnatorum  aut  etiam  liberorum  gradus  ,  fiquarratur  quij 
ad  fideicommifsi pctitionem  admitcidebeat, &:quo  ordinc 
fatenturomncsidfcruandumcfTcquod  Modcftinus  refpon- 
dit,  iw  /•  oiwnwjl.  dliasi,  chm  ita  f.  in  fideicvnmijfo  de  legft.  z. 
Admitti  quidcm  eos  folosquifuntexagnationctcftatoris  ,  &denominc 
ipflus  non  ctiam  cognatos  qui  pcrtccmmam  coniun<5kifuntj  quosconAac 
familisc  appclUcionc  non  concincri  Lfamiltd.De  verb./^wfic,  nifi  ccmmunis  v- 
fus  loqucndi  eo  \n  loco  in  quo  Ceftamcntum  condicum  efl:,  diucrfam  inrcr- 
prctationcm  fuadeat  vt  Bart.  traftac  ad  d.  in{ideicomjniffo,num./^.\\>i  addic 
&  re<ftc,nihil  ad  rein  faccrcquodluflinianuscognatos  agnatis  cxarquaucric 
cjuantum  ad  ca<ifam  fucccfsionis  inteftati,  Houeli.n^.dehered.^if  ifttefi.yetitenf, 
ncc  eniin confticutione  iiia  fadum  eft,ficrivc  potuit,vc  cognaci  fadi  fint  a- 
gnati  auc  concra,quar  nimis  feda  cffcc  vcrborum  rcrumque  confufio ,  vt  c- 
iuldcm  iulliniani  vcrbis  vtar,  tjtl»ylt,  C.  deiegit,  tutel  Scdintcrcosqui  funt 
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ex  familiaquisailmitti  licbcat  &:quo  dcn.u  ordincnojia  couftat.Modcfti^ 
iius  fancprimo  loco  cosvocariajt,quinominatifunt  i  tcriatore,  mmin.m 

CLiiurcuiiiqiie  gracius  lint  ciiamli  rcniotioris  vt  rciitcCaftrc/isintcrprciaiur, 
quoJ  nonnulhcum  Accur/io/icaccipjunt,vt  li  tcrtaioritafcripfcrit  ,  lun- 
d um  Cornelt  mumfamilit  mex  dtri  yoJo  lciiuei      ro  &  /wnw,Petrus  &  loannes 
cxterisomnilnis  qin  cx  familia  funtpra^feraotur,  ijs  vcio  ceHcjeniibus  & 
cKtinaiJS  cxccride  familia  admiitaniur.Alij  vci6,ac  muiio  mclius  ci.m  Bar- 
tolo,ii  teftacor  ita  djxcrit,F«w<^rtw  Corncijnumfuiailixme^  d^rt  yoU^^j;-  Tctro.cr 
loann:.  Copula  enim,cr,augct  i>on  reftringic/.M/^wfWj^d.r/^ /^•^af.  j.  cum  d 
contrario  articulus,Ai//c^/,rclhingat,faciaitiuc  vt  Pctrus&  loannes  Cixatjo- 
nis  potius  quim  ampl.ationis  gratia  nomjiiatj  videantur,  ac  proinde  vt  alij 
cjuum  ipfi  ad  huiurmodi  fidcicommiHiim  adnutti  non  polsini  ,  ne  quidcm 
poil  \^{oi,l.UgAtA  (Ipil/  citlu9.$.l.D.ciefMpelLie^t.   At  poft  cos  qui  nominati 
funr,quamujs  placcat  Modeftino  admitci  eos  deberc  qui  cx  iiominc  defun- 
cli  fLicrunccotemporcquois  moricbatur,  dubitant  tamcn  noftri  an  ita  id 
imelijgi  dcbcat,vr  priores  admittantur  illi  qui  lunt  ex  codcm  ordjnc,&:  gra- 
dii  nominatorum,an  vcro  ilH  qui  funt  cx  aljo  gradu  dumiuodo  proximiorc. 
Nam  lilmtcx  alio  gradu  rcmotiorcconftat  interomncs  non  pofle  illoscu 
proxinuoribusconcurrcrcjcam  vtquirqueproximioreft,ita&  prior  in  du- 
bio  ac  cxtcDs ptribus ad  fidcicommiftum  inujtatus vidcatur,vt  fcriptum  cfl: 
«V       iu/ideictmmiJfo,6:  a  Papiniano,/»  l.petc,6o.  ^.fiMtreeod.ttt.  hrequentior 
tamcn  &  vcrior  noftrorum  fcnccntia  cft,  non  tam  cum  gradum  fpcdandum 
cllj,in  quo  funcqui  foli  nonunati  proponuniur,ciuim  cu  qui  /it  proximior 
tcftatori.Nam  vt  Bartolus  bcnc  obfcruat,non  ita /cribic Modeibnus ,  vt  di- 
catpoftexcindtosoraneseos.qui  nominati fuerant , admitti  eos  qui  exco 
ordinchjcrincfcdqui  cx nominc  defundli  ,  &ex  hisipfisillos  qxii  primo 
1,'rad  i  procrcati  funt.Nominacjo  enim  certxperfon2c  demonftrac  dileaam 
f aifk-  4  teftatore  perfonam  illam,non  gradum  in  quo  cft  perfona.  Sunc  ergo 
priorc  loco  admittcndi  proximiorcs.Sed  hic  rurfum  hrlitatur,an  proxiraio- 
res  intellrgt  dcbcant  ilii  qui  proximiores  funt tcftatori ,  an  vcr^  qui  heredi. 
SicenimModcftinuslocutuseft,&;adc6  ambigucvtquidfcnfcrit.nofacil^ 
fcjn  \>oCs\tytutpoftomveseosexUti(ios,qui  ex  nomtae dejutiai  fummt  eo  tempore 
'Ji*oiff-aformorcreti.r,&fniexhsprimogr4dMptcaeat$fint.  Ncc  dcfunt  magni 
plcriqueviriquimoticxilIisvcrbis,cry«i  f.v/;// ,  pro  ijs  rcfpondcant  ,  qui 
proximiorcs  funt  hcrcdi.  Nam  qucmadmodum  prior  pars  ciaufuly  non  dd 
aliisloqiiitui,quamqui  fuerint  cxnomine  dcfunaj,cemporcmortis  infpc- 
cto,ica  poiTcrior  non  ad  aliospcitincrc  vidctur,  quam  qui  procreati  lint  cx 
iis  qui  cx  dcfunai  nomtnc  fuerunt,ac  proindc  qui  ipfis  prioribus ftdcicom- 
millanis  proximiorcs  funt  non  qui  tcftatori.  Quam  fcntcnciam  praicipua 
intcrca:tcroscontentionc  dcfendit  Bartholom.  Socin.  ^di.  heredesmet  57.' 
$.inmiu  D.4d SC .Trebeli.cr  conf.  249. 253.  cr  %6.  voi.ixonf.j^.yolum.  4.  Sc  alij 
tam  multi  poft  cum ,  vtquamuis  icontrariapartc  ftecBartoIus  ,Baldus  ,6c 
equcntior  vctcrum  interprctum  fchola,  hodic  tamcn  vix  fciri  pofsit,qu«- 
"am  /it  magis  communis,!! autorum  qui  in  viramquc  partcm  adlerri  folenc 
capita  nudierenturiqua:  numcrat  cxadc  Antonin.TcO^aur.  dcctf  Pedem.G^. 
iviihi  tamen  concraria  opinjo  qux  vt  diximus  fuic  iam  olim  Bartoli  ,  adi.fi 
^'^'!^ttsnum.i.dereb.duL6c:^ni\^^^^^  Pr^t^abilior  clTcfempcr 

viia  cU,fcd  cxtra  oinncm  omiiino  dubiuuoxicm,fi  Modcftino  credimus ,  m 
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limn  (enfiim  lMOCt»qu^ii  fi  icrtptum  cflet^  f x  hu  ani  ex  nmint  defmn&i fm- 
rtint  eo  tetnftreqno  moriehdtftr  ati$s  f4ulX»  4nte  elt&um  eji  Mdmittidebere  *ttfeti$iaf' 
ne'n  (id  fommilh  pofl  exfwclo^omnesnomiHdtesi  illi  pr/tferendt  funt  qfi  pritm 
gr  tdn  procreMti  /««f,rclatione  fcilicct  fcmpcr  fafla  ad  nomcn  &  fainiliam  ic- 
Ibt  riT,  &  ad pcrfonam  ipfius,  non ad pcrfonam hcicdis  auc  priorisficiet- 
coaiinaiar ij.  Nam  cum  rcripfiilcc  Modcllinus  poft  extinClos  oinnes noaii- 
Jiiiostadinitticatfltbefe^  ciiioniiiiccfefbDftilbcniitcdtii  ismocerctur» 
&  dubitari  probabilitcr  oelict » ao  fic  fcBfife  vt  omncs  omnioo  ^ncti  ad 
tcftatoris  nomen& famuiam  pertinciitcff  fimnladmittendieflcntfCii  vero 
fnccc(fiod  xavit  alij  aliisprxFerrcntDrsneccfleerat  Modeftimim  ca  verba 
addcrei  orcM  exbitprimtgrddMfrtfredtifunti  vt  quiuis  intelligcrat  fcruandi 
cfTe  hoccaui  inter  vocatos  graduam  pr3crogatiuam>  &  proximiorcs  tcdato* 
ris  rcmotioribus  prxferendos.  Dequo  ncc  quifquam  vt  opinor  dubitarct 
fi  paullb  clarius  Modcfiinus  fcripfiffet ,  c  fx his  illvs qui  primo  grudu  proi.  rem 
yMM/.Quidautem  intercircpotcftapudbonos^f  intcliigentes  lureconiuitoi 
cniuicriptumfit*  c^-fttiVxiwryanita  potiiis^o-  eximquit(yii^  imtTtMStk 
SyJ^tid  AWMr4bt»yimi^Mi  Ji^  piaececiai- 
tia  verba  cflenta^rta  deadmittcodisiis&lisqai  dc  nomine  ac  bmiliode- 
fan&ifuiirentraortistemporc^dciatioiuriffcfiec  manifei^ifsimapro  iisqut 
teftitort  ipfi  proximiores  efnArt>non  eciam  pro  iis  qui  heredt  *  quandoqoide 
pcr  fidcicommiirum  nonhercdi  fuccedicur  ,  fedtcftatori:/.  ftf/;rrf<//  41./. 
chm  filtjtde  vulg.cr  pMf>ifl.fnbJ1.L  fetfnetis  qudjiio  60.  de  leg.  l./.l.l.or  p*(f.  D. 
SC.Trehell.  Qiia  de  caufa  non  infubtiliter  quidam  hac  in  re  diftinxcrum 
vulgarem&  fideicommiflariam  fubilitutionem  apupiilari  >  vtmpupiilaci 
ipcdandum  fit  quisproximior  fueritiiofi  patri  qui  pro  filio  teftatuspropo- 
jritni4ie4^io  qui  ip^  tcftator  cfie  intcllieitttr.  Sciondum  ca  qii«  fcripfi- 
mcurCodice  imlHio,  De^.6.</evrr^y^/fii/frjkciongemcliwqu2mao 
wncea)  ||t  pupillareni  ifidcic4Mnmiflariafepararunt>quo8  refert  rcfelltc- 
ae^cflfaur.i/taF.  decif»  €j^mm»  ^.Deniquevt  rubtiliceriamoliraiUpk 
Cttman.  diccbat  diftio > (y , in  fupradidbis  lUis  Modeilini  vetl^is,  «e  ' 
htt  >  non  ad  copulationcmaddtttcil»fisdaddcdaiauoBCi^przccdcmiofn 
;verboranu  .  ■  ■ « .  '  ^ 

i  .      ■       :     •   •r~     ■       i     „■    •  -  Mi ■       w   ..  j. 
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ttmiBtfsmiliit  dn  ^erfe  indiiCdt  andtiflkdUmmii 
,  fideictmmtJftirHm^ 

li>«TTtK  «Mcra  Kjcc  interpretam  noflronim  difietifioi&  cc^ 

rumcrrorquipro  grauati  proximioribus  rcfponderunt »  cs 
eodcfccndi(fe,quoaomnesru|7pnnunt  &:pro  vero  habcnr.in 
fpcciciila  Modcflini  de  fidcicominilio  famihir  rclidlo  ita  ius 
cllcvc  (ideicommiiTum  etiani  qiiod  prioribus  acquiiitum  /ir, 
iranhrc  nihilominus  dcbrat  adpoflcriorum  graiiuum  agnatos  quali  plu- 
liboff  fideicommifii  gradibus  conflitucis  ,  in  cafom  non  modo  vulga- 
lemtied  ctiani  fiddcommifsi^  vtrMlcfit  fiddcommiirom  &  perpemum 
quandig  ali^tf  o  fimilU  fuper^  Sic  Mim  vulgo  aoftd    d,  § Jn-fi- 
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eJcicommiff\(cd  omnium  apertifsirac  Caftrenfis ,  diccns  ccncndum  hoc  elTe 
menti  i^uia  verbiim  FamiliXfinquitjhocimporcac  vc  fidejcommifTum  ve- 
niat  dc  vno  in  alium  >  ncc  mcliore  ac  ne  quiiem  alia  racione  vnquam  mo- 
ci  funt  qui  tampcrtinacjter&infulsc  pro  grauati  proximioribu»  rcfpon- 
clerunc  >  qujmquod  pof^eaquam  bonaiam  fcmcl  acquiiita  func  grauato» 
ci\misquipoftgrauatum  fucccdit  ,  non  nifi  mcdiatc  Aicccdat  tcllatQri« 
zquum  fic  liluat  qui  proximior  fic  grauaco  prarfcrn  ci  qui  ccdatori  pco- 
ai mior fuit.    lca  enim  Alciat.  i»  /.  fronvmtduo  $.fjnniU< ae  yerbor./igntficdtj 
Atqui  hoc  falfum  cft ,  quodputanc  ,omncseos  qui  funtdc  iamiiia  iic  vo^ 
cariad  fidcicommiflum  familiz  rclidhira  vt  bona  fideicommido  fubic<fla 
pofsinc  6c  dcbcancdc  vno  ad  aljum,vt  Callrenns  loquitur,  deuenire  Fateoi: 
quitfem  adtnitti  eos  gradatim ,  vc  fcriptuni  eft  inl.  vlt.  C.    yerb.ffntfic.  id 
elldegraduingradum,  vc  quifque  quopriorcft  ingradu  coprids  dcbcak 
admicci  ad.Hdcicommjirum > fcd  dico  ica  noc  accipi  deberc  vc  ndcicommif^ 
fum  omnibusquicxfamiljafuncgradacim  dcferacur  in  cafum  vulgarcm  dii« 
taxatjid  eft  ita  dcroum  Ci  is  qui  prior  vocatuseft,luccedere  tamen  nolir,  aut 
aliqua  dc  caufa  noii  pofsit,non  eriam  in  cafum  fidcicommifsi ,  hoc  cft  ita  vc 
Guiex  Hdeicotniiroiamfucccfsitpoftmodiiexaiiofidcicoiiiillb  ead6  bona 
Icquentisgradusagnatoreftituere  tcneatur.  Quam  in  fententiam  a  nobis  ia 
inulcos  antc  annos  propoficam  iih.  14.  Ctnietiur.  eap.  14.  mouent  mc  verba 
ipfa  tam  Modeftini  1«  d.^.mfidetc^mmtjfe^  quam  luftiniani  tn  d.l.  rli.  Mode-  . 
ftinuscnjmpoftquamdixit  in  fidcicomniillb  quod  famiL^  relinquitur  hos 
ad  peticioncm  eius  admitti  poflc  qui  nominati  funt  1  non  Aibiicit  quomodo 
fubiicercdcbuerat  fi  idemfenfillctjquod  intcrpretcs,er  pofi  omneseos extirt^ 
&os,fjniexnomtned<'ftinCiifi4erint  eo  tempore  ^uo  tefiator  morerett4r,(cd  fcripfit,<r*l 
pofi omnetets exiindost  pcrarticulum  dihundiuu,j*r,cuius  proprium  eft,noti 
folum  vc  fcparcc acque  ordincm  fucceflionis  dcmonftrcc ,  impcd'endo  con- 
curfum  qui  alioquin  per  copuIam,crj  fi  aliud  nihil  obftarcc  inductrctur,fed 
ctiam  vt  vulgaremcafumexprimat,acfi  pluribusfcriptuni  cflcc  ,  *Mtfiij<iui 
nommm  fuertnt  fuccedere  nolent  dt>t  non  poterunty  tjuid joi  te  idm  fint  prndejvnlU ,  yt 
%n d.i.Tttid Seio  Sj.$.SetM  libertis,in  illis  verbis,f i^m  ex  hu ttthc  fupermuent  eod. 
fii.delegdt.i.l.Luci/4jjS.$A.ih\3yelfiynuJieiomnem,D.4dS  C.  Trebell.  Ccrcum 
cnimeftinfidcicommifsis  vc  &  in  Icgacjs  &  in  hereditatibus  poiTc  vulga- 
rcmfien  fubftitutioncm ,  /.  >//  eod.  Sc^uoU  "jC.d.l.Lucius.  $.  pxier  puerum 
eod.l.  V/  heredtbus  50.  de  legat.  1.  Senlit  crgo  Modcftinus  ,  non  quod  vo- 
lunt  inccrprcccs  ad  fideicommifTum  familia:    relidum  poffe  ordinc 
fucccfsiuo  admicci  omnes  qui  cx  familia  func  in  cafum  fidcicommilTa- 
rium,  fcd  c  concrario  vocacos  quidcm  omncs  ,  &  quidcm  onMnc  fuc- 
cefsiuo  y  fed  ita  tamcn  vc  numquam  omncs  ad  fidcicommjfliim  aJmic-' 
tancur  ,  non  folilm  fimul  ,  at  nc  quidcm  ordinc  fticcefsiuo.  Si  enim 
vel  vnus  admiflus  fic  ,  hoc  ipfe  protinus  cxcludi  Cicterof  ,  &  ira  ex- 
cludi  vt  in  pcrpetuum  rcmaneant  exclufi  :  qui  verus  cafus  cft  vulga- 
ris  fubftitution]s,quamfoIemus  dicere  pcr  adictonem  hereditatis  fi  dc 
hcreditJtcagatur,  vel  peracquifitionem  Icgati  aut  fidcicommifsi  expira- 
refidelcgato  ,  aut  de  fidcicommiflb  iradctur  yuli^.let^.poil  sdi^dm  yC,de 
impub.O'  ^titf^  fuhiiti,  Ncc  rurfuiu  ita  loqoitur  Modeftinui,vt  dicat  priorc  lo-] 
coadmicu  cos  qui  priorc  gradu  fuot,  poftcriore  yci6  eos  qui  funt  reoiouo^ 
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n    AN.T.  FABRI  DE  JER11DR..PRAGMAT. 

Bbi^vlceriorcs/cd  (impUciteradiiiktleDs»<|iupclorc^radafunc»  niia^M^ 
CMUit>cdefun5tiiJa<Lvlteriorc$voitnniMiuiiumcxtcndcrit>vtintclligamus 

veIhos>velillostanti\aiaciinitti>nuroqaamverb&:  hos&  iUos  >  fiuc  liniul, 
iiuediucrfistcmporibus.  Et vcroponc  itacx  fa^to-mciuiirc  ,  vt  ipccialittr 
cjcccndcrit  dcFundlas  voluntatem  fuam  ad  vltcrioicsvt  fcilicct :]  priore  gra- 
duadmittantur  &cx  ca  voluntatc  ac^natos  vltcnoicsralos  totuni  Hdcicom^ 
injilum  obunuiire»po(lea  undem  iiue  liberis  cos  dccciliirc » C|ui$  credac  ju 
Ime 

•MBE  UicGcfleitiiCfiiliiiictaimu  ittffiNn«x  pnAeaoc»  loco  «rowoiiorctf  An 
loccicpecaUuctlamremoiioresquos  tcftitor  nngis  duc9wric«;(u4mproxi^ 
m!ores  ,  intcliigicamcngrauacos£iuorcproximiorum  m:nib4iici&oruin} 
Hoc  vero  fi  ica  cU,n6niic  lUud  quoque  iraeric  adhucabrurd;us,vcproxiiiiio- 
res  qui  in dubio  priiis  inuitan  effc  videntar,tanquam prxdilc  u,  cenfcantur 
etiam  grauati  dc  eodcm  HdcicommiflTo  poft  mortem  luani  yircrioribus 
rcddendo?  Vndc  vcro  tanta  hxcobfecro  lidcicommifloram  mukiplicatia> 
cumduncaxacvnumfideicommiiTum  ritiquodteibtoriamiltac  fuae  reliquit, 
adque  non  niH  vccbe  vno  ?  Finge  ccibtoremi  qui  filio  aucfratrciiercdc  in- 
4kmo  fidcicbmniiflum  fanulis  «dsquit  poft  hccedtc  infiiMti  mortcm»  ptf • 
ftandum,ca6iifle  mcntc  vcnon  .-oifi  vnicnm  cflccfidciconiBufliuii,&ci(bU 
pneftandumquiproximior  fuiiTec  tcmpocemortis»&capaxtcquiscodi  ft- 
deicommifsitcmporecondicionis  cuemcntis.  AnfonddiccmOslHinc  qui. 
.devnocancumBdeicommiflbinducendocogitauerit  ,  mulratamcnfcciire 
ob  hocfolunitquod  non  Titio  aucScmpronio ,  fcdtoti  fainii  ar  fidciconn- 
roidum  rcliqucru?Atqui  in  ri.lcicommiiro  familijc  rchtbo  prudentius  con- 
iilium  ccn:antisanimaducrtitur,qiii  cam  profpiccrct  hci  i  poifc^vt  alius  pro- 
ximior  fibi  cflet  tempore  morcis,quani  qui  crac  tcinporc  teilamenci»  6i:prs- 
tctclM  illi  igfitqaimoftistcmpore  proximioces  inucnircncnr»  vinotaiiicA 
tlicrcdcgCMMto  JciaMccoddiCionis  eucnturo  d(Q(edco«nk»-flMluitfideicoa. 
mk&nafafflil&DffduiquMiiCtani  cico  caducumncffti|iautiAC«daici  caulasi 
t^cuoid^etur  t  qaando  clTcc  muic6',dafticiiiosyvtpoftgaiUACimorCemiicBiu 
ex  familia  fiipcrcflcrAiii^i'"  vt  Titiusaut  Sempronius  aut alius  cui  nomina- 
tim  fidcicomniiifum  datum  fuiirecmortuus  rcpcriretur.Non  crgo  furticics 
ractoillaeftad  multipiicanda  lidcicommara  cuni  fuDjlia;  vnum  duntaxat 
fi  ieicomraiilvimrclidumfuicquodfamilixnonjinc  vfus  iic  tcftator  t]tii  a- 
iio  vcinonpQCuicxqueCuto  »  ncczque  cominod^  ad  voluncacis  lux  xVo-^ 
apiuiLiflc^ucndiun»        i.ii.r  i.?  n.  i^'  !nf6:-i:      lc  s3k 

ERRO  R  N 

'I>tf^cmmiffogrsdMJiU  KrrHhruu  quodex fdmuix  mmifit 
^.^'j^  interfrtttsinintimt,  * 

^  hocprimum  eir  auit  Caftrcnlis,ac  pofl  cum  cartcr'i  ex  qui- 

K^^C''"  a'^"^  p.iucos  rcpcfKTs ,  tjui  fucrjntcofubciliorcs  :  quoJ  oir.ncs 

vt  mccr  omncs  qui  cx 
'"^     ]familia  funV  fideicommidum  inducaturnon  n^odo  graJuale, 
hed  eeiadiseciproctwi^iiCQipc  vctiliitcorquic  videnciioini^ 
jbttlQs  l|^iSlationcni  babcre  pcr  le  iradnm  ali^ucm   cztcnfloncm:fed  06 

obfcr- 
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DECAD.  tlV.  ERROR  IX.  ^ 

ob(criiant,quod  obferaare  dcbucrunttradum  illuni  non  cflc  tcmporis,  fcd 
graJuu,  nec  quicqua  vetare  quominus  Hdcicoinilium  plures  gradus habeac  ^ 
vocatorum)&  umen  conquiefcar  in  primo  gradliti0nmi«ila£lliffi-fot,nee 
exfnde  ad  vlceriores  gradas  porrigatur.  Altodcnim  cft  dc  voaitione  loc^u i» 
afiud  de  admiffiooe :  vocari  poffnnt  plores  gradas  auc  fimnl  ani  fuecetiue  6t, 
gradaum  protit ceftator  volnerit)  fcd  ita  tamen  9  vt  vnua tantte  gradus ad* 
miiru^  czteris  omnibosobftetsneadmiRi  vncjuaro  podint :  quo  cafu  plorea 
crunt^«oivOcatos,at  non  plurcsquosadmillos  poiHs  diccrc.  FcFcllcrunte- 
tiam  Caftren(em  vcrba  illa  c[vx  funtapud  Modeftinum  ,  fojiomnafcs  cxtin- 
c/9i,qusapparet  habcrctradtum  tcmporj.<,C>c  cam  emnino  (tgnificationcm 
vc  alij^oft  alios  admictantur.At  iilud  ciiam  obfcruandum  l\iic  quod  aperciG- 
funum  eftynon  cire  verba  illa  ccflacoris,  fcd  lureconfulcj »  cum  autero  dici* 
liii^lfiiipij^^  tradnm  temporis  kabentia  importanfideicoD^ 

'miilRalfcdc^liilltii  intelligirans  t  quar  prolata  fint  h  teftacorc  $  aot  in  ccfta* 
'ai(Mfr<:rij»ta«  -Nccenimiblenclurcconrulti  fideicommiflainduccrequc 
tcftator  ipfe  tion  induxit :  ncquc  rurfus  dc  eo  difputamuS)  an  fiJcicomroiC- 
Yumaliquod  /ir,quod  familiae  expreflim  reiidbom  poninuiSifed  an  plura  fliic 
fideicommiifa ,  ciim  tcft  itor  vnum  fiJcicomminum  tamiliarrcliquit.  Quid 
autemprohibetex  vcrbis  cclbtoris  traclum  tcmporis  habcntjbusfideicom- 
mi(Tum  VDuni  inducijat  non  ctiam  plura?  Sed  Sc  illud  obferuarc  Caftrenfis 
dcbucradante  fiipradiifta  vethijposioomfs  ets  f.\7i>/t7cj,pt\rcctlcrc  difiundiui 
inaniyiswfyC^ius yiro  caro  ciTe  Aipra diximus»  vc cafuui  vulgarcm  non  fidet* 
comatflifMrp>iarlc  fsrat.  Cafusentmfidetcommifn  pc^nipponitacaai- 
itibii^  in  perfona  grauati  cilm  rogari  ncmo  polTit  dc  reftitucndo  niu  co 
W>dO|ipforopcrncncrir,c3pacicatem  vcrb acquiiitionij  in  pct(bna  lAOi-  V 
tati»vtitafideicommi(]um  in  vtriufque  perronalocum  habcat.  Contra  ve- 
rbarticulusdifiundnuuspolitus  imcr  multorumperfonas  ad  fidcicommif- 
fum  vocatas  non  nifi  alterutram  admitticqua:  admifla  ftacim  aliam  cxclu- 
dicSecxclufaaliam  admitticquaj  natura  &  condicio  cft  vulgaris  fubQitu- 
tionis.    Ideo  autcm  coaflus  fuic  Modciimus  vci  verbis  illjs cradoni  tcai- 
porif  habcntibusi/^ofi  omnes  eos  exiin£Us ^non  vt  iftam  fideicomroiflbru  muU 
tlpBctriooem  inducerct  quam  snterpretet tam  kd\i lnstserom  >  fcd  quia 
^  tradabat de fideicommiflb familtx  relido  >  ^noiMx cft vc vnquam  relii|- 
quatur  ,  nid  ea  lcge  vt  poft  grauati  mortempneftccnr»  qniancc  ais)pne- 
-  ftandum  iniungitur  9  qu^m  qniipfenccxfamilia)  adcK^uepras  omnibas 
•  cxterisdilcAustcdmqucnimirumob  caufamprior  VOcatus.  "Quis  vcr6pa- 
rcgrauctdc  rcftitucndisfamiliarbonis ,  cum,quem  ipfc  exfamiiii  clcgcrit 
vtprior  bona  in  familia  poflidcrci^   Annon  fitiu$&:  expcditius  circtbon.1, 
ilid  Famihx  dircclo  ,  (uic  per  hcrcdisinftjcutioncm  >  fiue  pcr  lcgatumdarc» 
quam  tidcicommuli  viam  in  cam  remcligcrc?Porr6cum  fidcicommiirumy 
^uod  poft  fflortem  prarftandum  ifiiui^icur » in  diem  inccrtum  relini|aatar]^ 
&  coii(ec|fieDterfub  condici6#fe^iilmi  teftaraencis  dics  incercot  pro  con- 
didonehabciirr>t/4JJfrjiwiPH»r7f.l^^        <^ifaMa^ccrtnm  cftnon 
alioapofte  emeinfitiodi  fideicoinnittilb  rucccdi?re»qulm  qni  condjcionis  «ao: 
nicntistcmpore  ruperftices6e  capaces  inucniantoryCttro  neque  ij  qui  prar- 
defun^Ski  funtadfilicicommiflum  admittipoffint»  ncq;  ipforum  fucceflorcs 
in  CTiios  fcilicct  fiJcicominum  condicionalc  rrnnfniitti  no  potuit /.//r/»/  42. 
p*ae  ^*^'*t'0'  fj^jMJ*ij4twt  tltiem  4^.  i .  QQrneUi  FeUii  DM  ifir.fifi.  trgo 
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•uiafierlpomicrcfidetcMoiinb  relido  fiunilic 6c  qoibufdai»  ex  hmilk 

^ecialicernominacis  ,  omnes  illiqui  nom  nati  cifent  morcrcntur  aate 
heredcm  grauatum  de  rellicucnda  poft  morcem  fuam  liercdicate  »  qoos 
tamen  fifupcruixiircnt  voluerat  teriator  prifcrn  cateris,  nccclfcfuit  Mo- 
deCiinum  qui  nominatos  ilios  ptiorc  luco  admitcendosefle  dixcrac  >  fub- 
iiccrc  vcrba  illa  >  dktf/iomaes  e»s  extiaCios  ^  vt  fcjretur  quiaaia  poifcac 
cf  fidcicoBimiflb  fapccdcct  &  nomimitini  yocatot  paemoftqot  cHc  teHCi- 
gUTcc*  Fiiitctiam  ncccde  vti  eom  vcibis  liabciuibus  tnAmiyumfsnk 
vt  cotumiUodtcmpof  comprehendcrct » «|o6d  k  dte  morcis  tcdatorisia 
diciii  vfqae  morcisgmiatimicrccdiiret^antediem  fidcicommiffi  rwAm 
Cem>non etiani  vt  fequcns  tempus  indudcret  q^uod  ex  dieacnici  &acqui- 
iici  fideicommini  fubfccutum  ciicc.  Denique  vt  dicam  apertius^  doccc  Mo- 
dedinus »  quisad  huiufmodi  Hdeicommiirum  admitci  dcbcat  poft  extin- 
6tos  omncs  qui  iueranc  nommati  :  fed  non  poiuc  nominatos  cxtinClos 
fuiiTc  poft  agaicum  iani  &  aci^ui/ituni  fideiconimiirum  :  im6  ance^u^ 
pococcit  iisacquiri  ^  hoccft  ancf  condicioois  cucnttim 1 9c  viooadlHiclM-  ' 
redc  qoifiieratrogatus.  Proindc  in  cafilm  valgarcm  duntaia^  non  icctti 
incafam  fidciconinuffi* 


ERKOR  DECIMYS. 

VefiiumU  7.  Wr.  C  de  vetb.  /^'fic,    hfet§  6p«  /« 
fiiHndeleg4a>2^ 

£  c  alius  lultiniani  fenrus  fuit  ia  tlt^,  L  ylt.  C.  Je  yerLjiffnfiu 
|A  vbicradansfimiUicrdcfiddcomniiflb  &milic  rcli^o  con-. 
^  fticaic  9  vt  fi  qois  fiio  clo^o  fideicommifibm  £imilic  fiueie-' 
liquerit>nulla  fpccialiadiedionc  fuper  qujbufilioefti«pciii»> 

 nisfa6^a>non&liimpropinqui,fedecifihisdcfieientibusjge' 

acr&  nilmsadmictantur.Quidcaitnaliud/ibi  volunt  verbailht  bits^ 
cientihtUimCi  ouod  V olumus » /i  prtpinqni  nulli//nt,  eo  frilicec^tcmpore  qoO 
iideicommimdies ccdit, &fideicommiflum  dcberi  incipit.  Nam  &Pa- 
pinianus  nofter  in  hunc  ipfum  fenfum  fcrip/it ,  tn  d.  L  h.redes  met  57.  fi,  ylt. 
De/uiiente  vero grddu  nepoiitmf  cum  veUet  eum  cafum  exprimerc ,  qu  o  nep  otcs 
iiaibotfideicommiirumdaCamcrat»  &caiociishcrcsniaUct,omncs  viuo  ' 
iiorcdegrauacof  9c  antcnon  poft  agnicum  fidcicommi/Gim  dwtfliflimti 
Kam  dc  tn  illias  |.(bccie  qati  ad  nomram  (aus  acccdit* vni  cnm  cnt  dacitm 
fideicommt^nh  (cd  ploribus  camcn  adcdiqnc  diucrfimim  gndaum  perfo- 
tiis9&  pcr  vcrba  euidcnccr  vulgarem  duncaxat  cafum-demonflrantia  vi 
difiundionis  fzpius  rcpetitz  ,  cum  Cedator  ita  fcripfifTec ,  ReJUtuM  filHs 
tneis  ,  yelvni  eornmvelnepotibM  meis,  yeUm  volueriSyyelco^nAtts  tnets,  Quo- 
tnodo&inaliafpccieab  eodem  Papiniano  tj:i&.ita.  in  l.cum paier  jy.  f.pe» 
nultuie  legdt,i.  fideicommiiTum  pracdiorum  plur ibus  quidem  relidum  pro- 
ponebatur,rcd  ita  camen  vc  vnu  duncaxat  cfTctfad  quod  plures  vocati  eraoc» 
ic  oe  ordinc  alij  poft  alios*at  non  nifi  in  cafiim  vuigarcm.  Ita  cnim  tcftauiz 
fcripGcrat » jtuf€t9^miriti  ^ffiUUhefmm  ktbntris^Bis  freiiUrelmqiiAs^yel& 
«Mi  bdbueris  tnis  lhiime9$.frtfiw^Mt  etMm  libertis  noHris  :  quibus  vams 

«I  P;q^iaianat  aon  dcdioAcnt  diCMi  c^c  s  (cd  ocdincm  icr^pcurz 
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D  E  C  A  D.  L  I  V.  E  R  R  O  R  X.  V? 

fabfticutioni  fadum  proponi  ,  an  vt  H  liberi  ex  fideiconimifro  fucce- 
dcrcnt  idcm  fiJcicommiflum  propincjuis  rcddcrc  dcbcrcnt,  fubinde  ve- 
ro  propinqui  libertis  ?  Mmimc,  led  vt  H  libcri  non  cflent  ,  eo  tcmpore 
quo  mariius  morcrctur  ,  fideicommifTum  prxftaict  illc  propinquis  ,  fi 
ncc  propinqui  circnt  ,  idipfum  prarftarct  libcrtis.  Ergo  in  cafum  vul- 
garcm  non  in  cafum  fidcicoinmifli:  nain  5c  fubftitutioncm  fimpliciter  cum 
dicuni  lurccon  fulti  vulgarcm  non  fidcicommin*ariam  intelligunt /. /«/o)fi 
l^.§.herei  D.de  adinin.tunr.LSc^tuuU-^G.infjn.tl.  l.  Lucius  yS.p.p^ter purrHm  D, 
SC.Trehell.Li.(^pM^.De  yulg.a- pt^ffiU./hhflit.Qindm  crgo  paritcrdiccmus» 
fidcicommilTum  rclidum  familiatpluribusquidcm  non  modo  perfonis  red 
etiam gradibus  reljdum  cflc  gradaiim  &  ex  ordinc,  fcd  ita  tamc  vt  non  tatn 
fidcicommiflbrum  pluralitas  inducatur,  quam  vniiis  fidcicommiflj  plurcs 
cafus  vulgarcs  ,  plur^fque  condictoncs  pro  pcrfonarum  pluralitate  conftitu- 
antnr,  Nihilqueprorfus  intcrfit  an  tcftator  ita  fcripfcrit  EovameafMmtlUweje 
re!ifien9,in  ita  Relivquo  honM  mea  hhetts  wets ,  Aut (i non  erunt ,  nepetihus  weis ,  Mut 
ftAitMtu  mersaut pJtruehbMydut  i^eneroj  tut  nuruiy  iut  Itheyiis  treis.Qui  enim  relin- 
quit  familiijidem  prorfus  fentit  quod  fcntirct  qui  poftcriorc  formula  vfus 
cflct  ,niriquodfolofamil:a?nominc  vfurpato,&  brcuiiis  ioquitur ,  &:  plurcf 
nihilominiis  pcrfonas  comprchcdit.  Euin  vero  Papiniani  fenfum  cllc  quem 
d\a\m]s  in  dj.heredes  /i/fi  jj. v//.cum  fcripfit 'Z>f;5"a>n/C|^r^</« wc/^o/i/WjVt  periii- 
dc  fit  acfi  fcripUflct  Prxmortnis  ante^r^uAtum  heredem  nepDttbuf  conflat  fatis  cx 
eo  quod  pracccdii ,  non  rc(flc  mulicrem  elcfturam  cx  carteriscognatis  fi  nc- 
potcs  fupcrclfcnt.Opponit  enim  Papinianus  hxc  duo  NepoiesfrpereJje,&:  De- 
fiierc^-idum  nepotum,\t  intclligamus  tum  dcficcfc  gradum  ncpotum  cum 
nulli  (upcrfunt  ncpoics.  At  quo  tcmporc?Eo  nimirum  quotradlandum  cft: 
dc  elediioncpcrheredcm  grauatum  fjcicnda.Ergo  adhuc  viua  hercdc ,  quac 
fidcicommiiro  fucrat  onerata  ,  &  anrcquam  fidcicommilfum  ncpotibus  ac- 
quifitum  cfle  potuilfct.Et  tamen  fubiungit  ibidcm  Papinianus  fidcicommif- 
ligradus  in  ea  fpccic  fuifle  i  tcftatore  prarfcriptos;  id  cft  ita  relidum  fuiflc 
hocfideicominiflum  vtqui  funt  vocati  noii  nifi  gradatim.&  cx  ordinc,ac  a- 
lii  poft  aliospro  graduum  diftinftione  vocati  intelJigantur.Non  fLnt  igitur 
ifta contrari3,Vocari  plurcs  i;radaiim  ad  fideicommifliim,Ncc  tamcn  voca- 
t\  in  cafum  fidcicotnmiffi  ,  ied  in  vulgarem  fclum.   Atquc  ita  luftinianum 
cjuoquc  fcniifl^e  tn  d.l.vh.Cde  ytrh.  fgntfit.  prxccr  id  quod  iam  oft cndiinus  cx 
illis  verbis/?/i</ /?(/fw/i/7//rf  maniteftius  etiam  fit  cx  rationc  quam  fubiunoit 
cur  ad  fidcicomnnfl^um  quod  tamiliac  rcli^tum  eft,ctiain  gcncrum  &c  nurum 
admitti  vclit.Eos enttn  nchi  f,\n<.]i}\tyhum.inimi  tfie  yidetur  <ad /idenomm.-Jfutnyoca- 
riyha rtdelicet  fi tn4ir.tnenit*m  tn  jte  filtj  Vf/ /?/;> fuerit d>Jfohifum:Xuf/o  eienitn  mcdo 
p^Jfuntgenrrfel nuruy  fi!us  yiuenithuj *d  tale  ftdeicommtjfum  rocari  cim  hi procti- 
dubio  e9S 4nfe  ed.tnt,  Nam  quidimpcdiret,  obfecro ,  quominils  admitti  pof- 
/cnt  gcncr  Sc  nnrus,  eiiam  poftcaquim  filius  vcl  nlia  fupcrftitcs  adniiflli 
fiiilfent  ,  fi  pcr  multorum  pcrfonas  &  manus  fideicommifliim  hoc  am- 
bulare  poffct?   Atqui  vult  luftinijnus  iftos  nullomodo  admitti  pofle,  id 
eftnullo  cafu  ,  nulloquc  tcmporcfimodo  filius  aut  filia  priorcs  admif- 
fi  propon^nt'ir  ,  id  eft  nc  quidcm  poft  fiiij  vcl  filiz  mortcm :  non  crgo 
cxifttmat  fidticoinmiflum  hoc  eflc  rcciprocum  ita  vt  dc  vno  ad  alium 
dcbeat  perucnire.    Idcmque  vidctur  ruihi  polTc  non  mule  proban  ex 
co  «^uoU  [ubhcitui in  di^di.-^ijttt.pojlheio^^    ,  ejMmliheritsytmre^  Qui* 
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cnini  fcrnc  vf.juc  a Jeo hucii  libcrtis  vt  ctun»  lilcii  ipn  tcllutons, &  nurus 
&:gcr.cr  cenrcantur  roj^iti  iiereditatcm  hbcrtis  quo(juc  rcftituerc?  Tantuuj 
cniiu  abcft  vc  in  Uubio  U  dicendjm  nt>  vt  ft  c]uisin  libertum  donacioucm. 
bonorQmruoram  *  vel  partls  bononim  contiueriC)  reuocetur  donacio  pro-J 
pcer  Jiberos  qui  poftea  uonacpri  fuperuenertmtQiue  propria  fpeciMi  &  (pe- 
cialis  fcmenciaeft  /./ wftuim  8.  C.  Je  rcmcMnMt.  Adeo  vecum  eft  non  ciTe 
quenquam  przCumendam  nocece  liberts  fuis  voluincinue  per  fidcicommif 
uim,fiuc  qiio  alio  mo Jo  in  fjuorem  libcrtorutn.  Q  ios  tamcn  /I  cuni  luili-j 
niano  dicas clle  adnutccndos  poft  libcros  in  cafum,  vt  cgo  intcrpreror,  vul- 
garem,  nullam  uu  '<z  libsris  iniuriani  feceris  ,  quoruin  pLnc  niliil  ititcrcil  ad 
qucm  bona  iilaperucniant,  in  t^uibusfucccLlac  ipfi  vd  iiolunr,vcl  nonpoA 
iiint.  Ncccuim  vulgaris  fubititutio  cflonustc^upmodoiidcicommiilariji 
cilmacquifitionem  uc«^uc  iinpediatncqucafficiactin  perfonaeiusciii  fiib-^i 
fttcutds  vulgarisdatur.Sed  intcrpreces  omoes  videtur  niag  s  prxcipites  egifV 
fe  rcfponfgim  lUud  Papiniaui  quod  extat  in  /.  ^eto  C$.  $.f}  Atre  de  hg4S*  a.  vbi* 
cilmteftatorproponcrctura&atre  hcredc  milicuto  petiiiTencfttnclaitlk*. 
narctur,&  vcin  familia  rclinqueretur.Ilefpondec  Papinianus,  /inon  paruc*' 
ric  hcrcs  voluntati ,  fcJ  domum  alicnaucrit ,  vel  extcro  hcrcdc  inftituto  dc- 
ccircrir,omncsquidcm  fidciccmmillum  pctcre  poflc  qui  ii;  fanulia  tucrint, 
icd  finon  fmt  eiufdein  graJuis,  ita  rcm  tcmpcraii  ticbcre  vt  pioximusquifq; 
primoloco  vidcacur  inuitatus,fic  tamcn  vcnoii  idcb  icqucutium  caufaprtt- 
pterfupcriocesinpoflcruinlzdiclebcat»(ediuproximus  quifquc  admittco^ 
dkfsiic»'fipautu5uccauere(efundumillumfaniilic  reftitiicurttm*  Verdn 
quid^ilittSiqu^Un  viclerelongie  diuer(amciIei]lanipeciemPapjnianiiib! 
ca4j^n  tradbamustnos  cnim  quxrimHsdc  fideicomniiiro  rimpliciteric^' 
hCto  familiat«Papinianus  vcro  de  illo  fideicommillb,  quod  in  familiardiB*. 
qui  ccftator  iuHericde  quo  dubitari  uon  poteft ,  quin  vt  tidcicommiiTa  con- 
cincac,quoterunc  capica  gradufquc  pcrfunarum  cx  fjmilja,quibus  fidcicom- 
miirumrelmqui  oportcbic.Fideiconimifrum  quod  familix  rclinquitur,vui- 
cumefl,licctpluribusautiimul  fi  finc  omncsciu(dcmgradus  ,aui  cx  ordinc 
&j^radatim ,  in  cafum  camcn  vulgarctn  dcferrj  pofllt.  Ac  EdcicomnuiTum, 
iiae  toti  fiuoiiiae ,  (iue  alicui  cx  ^unilta  (icdatum  >  VC  io  iaffidia  rdinquat  ur, 
fiiccefliuttm  c&^^abec  ttaftttm  temporisytamdidquc  daradquaDditt  ai  i  quii^ 
djj^fM^ilU&nominefapercft,  qui  fideicommiflum  petcre  poflit;  Sedj8cin«, 
ter Wduascamyarias  ndeicommiirorumfpecics  mediailla  eft,perquaiit 
fidcicommiirumnccfamilia^rclinquicuroncc  in  familiarelinquiiubetur,fcd 
bonatcftatoriscxtrafamiliam  alicnari  prohibcntur.  Quibus  vcrbis  cftc(5la 
quidcm  ipfo  vidcntur  iufll  omncs  quibus  tcttator  bona  fua  rcliquit,ca  bona 
infamiliarclinquerc.  Scdcuinhactamcndirtcrcntia  ,  quodnullahic  funt 
verba  tideicominiffi ,  quoniam  fi  Jcicomnulfum  quod  illi  qui  fuper/ unt  C3C 
familia  pecunc  it);Cafum  contraucntiunis ,  non  niA  pcr  incerpcecaii^ucui  iu- 
l|j^d^«i0ivsfgoliibicione  inducicnr  ad  ^liKaandamdefiiiidt  volan-^ 
^femt  quaE;ali^4Coniecuaci  non  poflec  :Fideicommii&mTcroqDodiicdi?|^ 
tbpi  d|  vc  boaainfamilia^reliiiqui  iubeantur ,  deb^tur  ez  YcrbisBOiiminil%^ 
«piaaa  ex  voluntaceteftacoris>&  quidcm  (tne  vUa  condicione»  nifiqiiodd»tf 
becur  in  diem  iiicercum  mortis  hercd^Sgrauati,  qui  dies  incertus  pro  condiS 
cionc  cft.  Contr^vero, intcr  fidciconimiiTumquodiubct  rclmqui  bonain 

it^  U  fcdcicomaiiirum  quo4.  <x  aUaWiyw  pcoiii|»i^p<ic  inducitur, 

*    * ' di£crentia 
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d  iffcremia  hxc  eii  quod  ridcicommifluqi  induduifl^ciprohjbitione  ali^na- 
iionis/enipcr  condicionaiccft,  fit  jncafum  comraucwionisduntaxattquod 
vcroin  ramiliarelinqui  iubcc  bona  teftjtori*,nulJa  aljacondjcioncfufpen- 
ditur  ,  quain  qiicc  cx  dici  inccrtiiudinctacitcproficjfcitur,  vtplunbusa  no- 
Wjstradtatum  cft ///».14.  Ctmed.ap.i^,  vbi  oftendimusquam  diligenicr  fint 
diftingucndi  cafus  ifti,&:  quf  nain  /it  inter  cos  djftcrcntia.Icaquc  no  cft  quod 
bicrcpctamus.lilud  tamcn^rictcraiJttc^c  non  poflumus  Tupradiclo  Caftrc- 
fis  crrori  qucm  nos  rcfutaoimus  limjlcm  ilJum  cJlc  micm  \di CafKcn/is  in- 
uexitia  LG^Huj  i^.^.qutJjm  rtciede  liber.  cr  fej}kmm.\[yi  ait,  fi  qbis  filium  aut 
fratrcmAium  fubftitucrit&  libcroscius  ccnfcri  vocacos libcrosnon  fimul 
cumpatrc,rcdordincrucccflluo:ita  tamcn  vt  non  tanttlm  incafum  vuJga- 
rem ,  fcd  ctiam  in  cafum  lidcicommifli ,  Q^to  nominc  vuJgo  rcprelicnfus  cft 
acactcds,3dplcrifqueScnatus  noftri  coi^ulcis  iinprobatusj  vtvidcrc  m 
Codkc  ¥ihtUno-Def/f}.%DefiJe:ciCui  pofiis  ctiapi  aiderc^quo  Jfcriptujh^ft: 
i>''A*.5^f«d'jir.Non  circln  dubiocredencfum  tcibcorem  voluin^efide'com 
miflopcrpctuo  ,  &in  inflnicUhi  r,rauarc  cr«ff'cn^^ntcVab]krcdc.&  fpbftitu- 
tionem  fa6bm  in  Tauorem  familiaragfiaii^^nis^iitphtrjuYfi  pcrronarum  fub 
nomme  cdlcajuo  qaalf^eft Iib<}roruii*  vinaicarc  fibi jocum  iii  pfiorc  gradu 

quicotcmporcfupccfitquocondicjocxifticnccad  vlrcriorcsgradusporri- 
gi  nifiid  cxprcrrim  tcftacor  volucrir.  Itaque  fubftitutis  I/bcris  aut  propin- 
quioribuscxpirarc  fubftitutioncm,(]mularqu<f  in  pcrfonispriorcgradu  pofi- 
Ki  A^T  ^=^'^"'f»Addo,w^/</fx/»pp»  ycUent.Hoc  cnim  cft quod  cx 

iNlodellino  additur  w  d./.cmmj  52.  mlusl.cum  iu  $.in  fidetctmmtffo  deletat.i.nifi 
fji  ectdltterdtfuncfM  ad  yiteriores  yoluntaKm  ftum  extemleri/.  Erfi  non  faciJc pof- 
fiim  milii  temporarcqbinrufpiccra^JicaioncmiHam  elTcTriboHiaWi  p^iAs 
quam  Modeftmi.Nam  prartcr  id  quod  familiarc  cft  Triboniano  vt  fpccialcs 

1  jtas tcftatorum  voluntatcs excipiat,tuin  quoque cum  nulia  cxcipiendi  aut  ra- 
tjo  aut  neceOitas  eft.vt alibi  nAfcmcl  obleruauiuius,  mc  jJIud  cciam  mouet, 

quod  lam  antc  Modcftinusdixeracin  HJcicommiftbfamilixrcljdoprfffc- 
rcndos  illos  qui  :iteftatore  nomintiti  elfcnt :  quod  nos  iam  fupri  monuimus 
cx  Paulo  Caftrcnfi  ficaccipicndum  cfTcctjamfi  fint  vltcriori$&  rcmotioris 
gradus,  vtnominatio  a  tcftatore  fafta  qua:  adfeftionis  &:  dilcaionis  Aimm* 
argumentum  cft,aJiqaid  opcr^iir.  Atqui  non  polTis  iSnfferc  quo  modo  tefta- 
tor  volunratcm  fuamad  vItetiorcsgradUstxtfhacrcpotuerir,nifi  nominan- 
do  vcl  perfonasin  remotioribusgradibtisconftitutas^vcl  faltcm  gradusipfos 
remotiores.Sat!s  crgo  lacxprcfsum  hoccrat  prxccdentibus  illis  verbis,  ncc 
mii  infuWpotuit  rcpeti  ,  multaminuspcrfonnam  cxccptionisftibiiciad 
c&m  ciaufulam  quac  ad  cafum  illum  folumpcrtincbac  quo  tcftator  fidcicom^ 
mWIum  iunpliciicr  wullo  nominato  familiaireiii]uiflbt.  Tacco  quod  vix alio 
JocQ  repcnas  ifi  prudcntum  rcfponfis  fittijlemhuiclocutioncm  ^r/^/.ai^ij 
yolnmmmfttMm  rvvWr/r,  proea  quod  folent  iili  dtccvc     /idttcomm  h^  . 
tftiaure.  Ncc  cn«m  illa  eft  cxtcnfio  voluntatisfcd  ditcaio  intcntionis  vt  Pa- 
pinianus  loquitar  tn  l.chm  f,ater  77. ^Mrtatimis  tidju.   Fateor  tamen  vef  iun 
cUc  quod  Tribo Ji lanus  doccrc  voluit ,  vltenorcs  quoqne  &  rcmotiorcs  noil 
tantum  concurrerc  poft^c  cum  proximioribus. fcd  ct lam  priores admitti  fi  ca 
^uerittcftatvis  voluntas.  Idquctamccrtumcratvtnon  nlfifrijftra  ac  pro-i 
peraodum  ndiculcpoiacritlureconfiilcusid  moncre.  Quiscnim  ncfcitfi 
vitimi»  voluntatibus  tcftatoris  volunutem  cam  clTc au« toturo  hciiil.fi mthi  • 
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deaoi  mttemi  fitc<gfcioneiyiuralioiww  cmfaii  ntpotes » &  (acttdcfeil»  > 
los  ez  proprio  captcciion  iiwtiiepiaBfaittctcMiisifle  i4circo  mmio  ftifpcsiM 

qaoci  addicuryf/j4Mjmvvkt«or^»tncla(iiftqiticicmiBtcw    qaaicnotei  Tolct : 
epponi  honorariuni,atiioniiis  illuddtiilc  vecuscjnod  (itexlcgei2.tab.fed 

iiouuinexruprarelatispofVcriorum  Iinpcratorum  connitutionib.  indu^u> 
&  a  luftiniano  tandcm  lic  immutatuih  vt  hodic  nuUa  fit  diftcrcntia  fiuc  dc 
paterni  >  fiuedcmatcrniauiriicccfsioncagaturjqucmatimoLlum  circa  iu$  • 
tsanfm.fsionisianl  antc^  Theodofiusconftitucrat  vt  afwciidcntiura  omniu 
bcredicates  in  quofcumc^uc  dcrccndcntesccanrmittercncur^M  /.  ynic.  C.  de  htf 
mi^mt^dfertMmlM.  omoircaraySciiiceif  ^iioroaaiqaeiiepocesi;  pronepotes  ^ 
Mccdiiaf  iniiicpM  non  \nciffkkAmAmwti'44aiUffrUmlLUL  ik^mid',4ki 
fM;|l;Mwm(afM.  qaaconfticatioiiol^         ocmics  faitacif  ftciaDMci^-t 
ptionts,it^nique  agnationis&  cognacseinf  iKfirKntias  fuftalit  >  quantuni  * 
odcauiaaifocccrsionis,  lolam  imuitusrationctn  nattiralciii  qoai  (anguiiiitt 
iurc  afccndentium  oainium  hcrcdiratcs  dcfccndcntibus  omnibiis  pariceri 
dcfcrt,  licur  &  orancs  paritcr  ncpotcs  &  pioncpotcs  anpellantiir  >  Cjuar  fuic 
iam  olim  ratjo  priorum  lmpcrat.oram  in  vctcrc  iurccorrigcndo/vt  idcm  lu-' 
ftm.rcfcit,/^//.>.;/cr«  Vf ri>y?4d.  lcaquc  vcrum  hodiccft  diccrc»  dcfccndcntcs 
Oinncs  fucccdcrc  afcendencibus  oninibus  iure  repraerencationis,&,quod  nc- 
cei&tid confeqaenscftiinilirpesnonittcapitatatqncic^abrogacam  eife d.  L 
lXmytultlfgtt.(i\jddtion  (atisbend  itnoftrisobfeniatttfii  videcar » qai  citfs  icr 
gisfentcnciaillficinccrpretantar.quafi  confemiatcoiirnottoIilftinlaiiiiiirc>  .        ^  ' 
I» i^tV. Arwif//.iiSJvcni4iCuco»qaoo.lcrfptuni  cft  m  l.inter\i.C.f.tmil.ercifiinf 
tcr  fil.osik  tihasbona  mtcftatorum  parcinii  p  o  virilibus  portionibusacquo 
iurc  Jiiiidi  oportcrc.Alii  t^  cniir  longe^cft  dc  filirs,&  filiabustra6iarc,aliod~ 
vcro dc ncporibrs  (iqiiidrm  i  '  fi!  n  di^Vnhus  quotic.*: plurcs  limul fuccc- 
dunt  non  aha  intcr  co«  dii  ilio  hciciiitat  s  ficci  potcft  quam  invuilcspor-  , 
tioncs  ,  ncmpe  qu.acilm  iintomncs  in  primo  gradu  fucccdunt  fcmper  cx 
propria  pcrfbn^&jnumquam  vcro  iure  rcprarfencacionis  >  quod  graduum  plu- 
AlitsMjem  &  diueriitatem  oeceffirio  priefopponit ,  acintef  nepotcs  poteft 
iacil^incideiTdubicatiotanin  capitaliicCedefv  dcl>Cant>  an  inftirpcs>':nae^ 
cum  pattao  co  ncumnc  auc  cjti  aauncalo»  vel'c^m  anncc»  iut  imtertefa « £lie' 
etiam  interfefolA  ,  nimirtim  quia&deillodubteijJoceftyancdmfiicCei^  - 
dunc  vidcariturfuccederet^^ropriobapiCeyaiiiui:e'repnrrencacionis.Iii  q»0 ' 
varium,vt  dlii  iifjfijit ,  nim  cil  n  o!im  ex  quotemporc  faifbi  erant  capaces  • 
fttcccdcndi  aiibf  n^atcrrtotamcxconlliturionibuslmpcratorumquimcxe- 
difto  pr3ttori$fuc(icdercnt  itjre  proprio,  &  in  viriles:  hodie  contri  ex  lufti- 
niani  conftitutionibus  fucccdunt  femper  iurc  rcpr.Trcntationis  &  confe- 
quentcr  in  ftirpcs  ,numquam  jn  capita  ,  quia  ncc  vnquamfucccdunc  pro- 
prioitirc.  Quare  non fieut  abrogstam  cftetlicimusM»r/fl^r»»5.  Cod.yndJeiiu 
jo«  de  nejpotibus  loquitu^  ,  «4  poflit  q^uis  dicere ,  abrogatam cffcif  /• 
i««r ,  quas  itf  ^io^  afcfifi^taiiblm  i  itqii  dciim  ad  nepotespcttincc.  Ac- 
qoe  hxc  qtiidcn\  de  df^^efi^dl'legitii^^^  dixiiTe  fuffifciat.' 

tranfaerfaliumi  &:'ytfAdliijui^t',^l^  tiaiaoreiiii| 
rcs  evtgit  tfadacibncmi'  Kain  ffiuti  ■cci-tifsittito  eft  talc  faiffe  ius  vc-  ^  . 
tusquod  i^temporibtis  fcgls  duod^cim  tabulariim  ad  tcropora  vfquccon- 
Aitutionis  Xulhaiaiii  in  d,  S^c&,  ii^.  obiiAttic ,  \t  ii^s  leprarfcntacionis  io- 
~ "  '   ^      '    '**      ■  N  iij 
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cum  inhoc  fucce(rionum  genere  nunquam  haiMCtt  ^  /.  z.  $\  bMbereJitmJL 
de  rMxsriegitJ.i-C.d9l^,kereJ»iit^d9biitMrinon  poteft  quinpoftnoaellan 
luftinianLconfiitutionem  iusreprzfencacionts  indudtum  Cit  qiioties depfr- 
tcui  hereditate  incer  fratris  przdefundi  H  mm  &  patruum  faperlbteni  con- 
tend]tur,ita  camen  vc  vltra  frarrum  filios  numquam  poriigacur.Solus  jlle  ca« 
fusdubicabtiis  e(l  ^  H  tracrum  tilji  foli  fuccedant  patruo  ,  ncccuni  a!io  vl- 
lopatruo  fuperihte  concurranc.  Suncenim  uu4mplurcsqui  hacpa:teius 
vccusputent  maacrciiicorrcdum ,  &  fracntm  nlios  fuccedere  tn  cap.ta  de. 
bereatoiivltirpesuuiquam  proprionon  repnefentiaonif^iiire  CBccedciw 
teiiQgiftfirequentu>r  praginaooenim  noftromm  &  ceccauonim  iweriire- 
tsm  feotentiaeftt  iinobi»  laoMnfiuitrupcrque  confucica  in  ealbrenii  di(ce. 
pttciooe  quank  multos  ante  annos  edidimus  poft  rraftiMim  noftrum  De 
Hllllimariis  foiutionibos  ^  vt  fpecimen  cffet  dirputacionum  forendum» 
quastilmmedicabamur  1  «Scprofecuti  haud  dubie  tuiiremus  ,  nifi  mutato 
in  melius  propodto  nouum  Chiiiadis  huiuf  ioilituead«  cooiiiittm  iiaice- 
piilemus*  •      •  . 


ERRORTERTIVS. 

i 

J)ert^,xlentAti»nU  iure  iv  fdficotvmifiis.  sAi /.  hereJes  mei  $7,  rtmi 
i/4  D, gdSC*  Trei  ,     dd  l.  dw p4ter  77.  fi»heredit4^ 
tem  ^liui  de  z. 

g  i£c  verb  cilm  ica  fe  habeanc»quod  ad  caufam  legitimarom  fbc- 
^  cefliooiim  pertinei^qucrciklum  nobis  fuperc^  cum  interpscr; 
%  tibut  iioftrijs  > Qu;d  ergo  fi  non  de  aliqaabcredicace  lcgirinia 


iquac  ab  intcftatodelata  C\t  agatur » fed  de  iure  faccciiendt  es 
tbdeicommi£R>  quod  auc  in  teflamentoreliAunidc^autiD  qoa 
akia  fpecie  vltimz  voiuntatis?  An  nmilicer  dicendum  erit  ius  repracfentatio- 
nislocumhabere-Przfcrtim  vcro  fiponasagi  dc  boniscjuz  fucrint  alicuius 
cx  arcendencibusautetiani  pacrui?  Sic  puiant  plenque  ex  pragmaticis  no- 
ftris ,  fcd  cx  impcricioribus  y  Moti  ex  eo quod  foicnc  luris  i*» tcrpreccs  docerc 
&d  IMt.Ode  iferb^nific.O'  ddLemnid  ^i,dlMS  l,cum  it^  ui  fdeMmaujfo  de  icfat, 
2.  credendumeQe  in  dubio^teftatorcm,vcUefecpnformare»  Vtloquuatur» 
cominre  communi  qiiodlca^t.tradiCM/.5«rfiffr  mt  57.  p.tMmifdMtimJ^ 
DutisC,  T reielL  ^eo  namqnc  infcrunt  pcagmactcj^Qsiibus  ergo  cafiiNie 
rcpnrfenucioiuiitis  habcrec  locum  ab  inceflaco  >  iifdem  quoque  admitten- 
4jim  e(Cc  vc  locom  babeat  in  fideicomniiflif^on  ctiam  alio  ila  Proindc  fi- 
tie  dc  alicuiuc  exafcendentibus>nuede  pacrui  hcrcditate  mte^  (ratrum  Blios 
caio  patruo  diuidenda  excaufa  fideicommirfi  ccrtccur>habend  im  efTc  ra- 
tioncm  reprarfenrationis>&:  Induceodam  diuifioncm  in  (lirpc&non  m  capi- 
ta  >  quoniam  &  ab  jnceftato  idem  obferuarccur.  tQuod  d  ica  c\\  >  confequcns 
fiecvt  (iipaccr  hereditacem  fuam  re(licui  iu(ferit5fii*  fuis»  &  vnusamedieni 
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tam  ex  fuo  proprio  capict,  quam  ex  parentum  gradu  fuccedant*  Vnde 
tic  vc  hoc  cuam  cafu  diuidcnda  iit  lucceilio  in  Ibrpes  non  in  capica« 
c^uamuis  alioqui  nulla  fubfic  neccilicas  induccnda;  rcprxfenCACionij  iocec 
cos  qiii  nigradu  pari  funtiVt  Hinul  fuccedanc.  Idquc  oninium  aptiirund 
aperci(rimc  ludinianus  noAcr  expre^Titi  tti  ^.cumfiUus Inii^^e  hered.^um. 
4ih  tnttll  defert.    Quod  fi  non  dc  arcctidentis,  fed  dc  patrui  auralccrius  tranf-  * 
uccCalis  fucccnionc  Icgitimatca(^ccur»nemo  nefcic  diilinguedum  clic  ius  st- 
;  cus  \  nouo.Iure  iiquidcm  vctere  quod  tutis  priu'dcutn  nol^rorun^  tcmpori- 
I  busobcmuitt  nullum  inhoc  ruccefsionisgenere  fuit  ius  reprxrcntationis» 
I  fcd  vc  quifque  proximior  cratita  remotioribuspra:feicbatur> /.5.5^.1./). 
,  /r«<k  or /^^'^  At  iul^tnianusqui  nihilpcn^  inc:duin  rcliquicquod  nonpcr", 
,  ucrcenc auc immutauenCihoc quoque  corrcx'C  indu<5lo  rcpra:lencacionis iu- 
I  rc  quocics  fratrisaucfororis  Bhuscum  pacruo  vei  atnita  ,  vel  auuncuioj  vel 
j   niaccrcerafucccdiipacruo  vel  ainica:,aucauunculovel  mJtcrteiXyfcditaca" 
i   men  vt  vltra  traci  Jin  filios  ius  hoc  non  porrigaturjNo/»*"//.      dt  hered.t.  eju^ 
ab  tntcJKd  fer.  yndefumfueik^mh.ffoji  fidtrtsC.de  te  f.hered.  Vndc  vcro 
lixc  intcr  arccndcntium)&  tranfuertaHum  fucccfsioncs  differcntia  orta  fic 
.    pauci  qjjcrunt  t  pauciaresfciunc.  Puto  cgo  non  aiiundc  iil3m,quam  ex  lcge 
duodeciin  cabularutn  defccndcrci  qu£  longe  alicer  dc  fuis  hcrcdibus  locuca 
cll  9  alicer  de  agnacis.  Nam  dc  fuis  hcredibus  nihil  aliud  dixic ,  nifl 
quod  ica  demuiu  hcrcdicacein  acnaco  proxiino  deculic »  Hfuus  hcrcs  nul». 
lus  eflcc.  Agnato  autcmnonalij  >  qu.imqui  delataE  heredicatis  tcmpore 
proximus  inuematurzqua  didionc  cxdudit  aperi^  ius  icprzfentationis ,  cu-  v 
)us  rciliccipotcftate fit  vc  cciam  rcmocior  cum  proxin)iore  fuccedac.  Ne- 
quc  cnim  rratris  filius  in  codcm  agnationis  gradu  elVc  potefl  quo  frater,  ncc 
proindc  fi  legem  duodccim  tabularum  infpicias  cum  fiatre  concurre* 
^   rc.  At  ncpos  fuperftes  cx  filio  prjcdefundo  arque  fuus  cft  ,  atquc  eliet 
patcr  fi  viucrct »  com  pcrindc  fit  in  aui  fui  patcrnt  potcftatc  ,  prinjumqwe 
incaufafucccfsionislocum  obtincatjcxquo  vnoius  dc  nomcn  fui  hcredis 
acftimatur,  /.  [inpfo  7.  D.vnd.  LUr.  l.ft  quts  fiito  6.de tntuji.ruft,  l.fi filin  familidf„     -  ^ 
y,.D.de  tefljm.mtlit.  Nec  quod  alius  ctiam  fit  fuus  hcrcs  qui  vno  gradu  pro- 
J     ximiorcilcvideatur^ad  rcmfacit:Non  cnim  ficut  3gnatns,ir.Tfi  us  quifquam 
^     eirepoteft,  nifi  qui  lencarprimum  gradum  &  tnn  fuus  ci^  nepos  cx  filio 
prsdefundo  qu4m  fuperftes  ipfcfilius,  vndcfadum  cft  vi  non  dixeritlcx 
ii.tib.fi fuus herej proximti/  nonerity  quoniodo  adiecit,  agnAiitjf>oxiwi4sfami~ 
'    lixm  ba)eto  ,  fcd  fimpIiciCer  fi  ft*t^s  beres  nvn  erii.    Qnbd  fi  quis  pcrgnt  quar- 
rerecur  in  fuis  hcrcdibus  filius  fubincrct  locum  pauispotiosqu^m  in  a- 
gnatis,prxfertimcum  dici  folcac  nequc  in  luis ,  ntquc  in  agnatis  fucccf- 
fioncm  effe  ,  le^.  i.  f.(iiendum*D.de  fuu^  Ic^ittin.     f>lA.el;dt  Infl.' dclegit, 
4gnMt.  f'tctff.   Rcfpondcbo  fieri  hoccxvi  &  poicftatc  fuitatis  quo:  pa- 
'   tris  adhuc  viui  bona  quodammodo  addicic  filio  ,  lei.infuii  11.  de  Itltr. 
&  P^fi-^f^»         ^^^giffi  T>.  de  jutieji.  edici.  atque  ita  facit  vt  antc  pa- 
trcm  dcccdcns  filius  fupcrfticc  ncpocc  ,  tranfinitcac  in  ncpotcm  ius 
fuum  quafi  lam  fibi  qua:fitum  ,  quippc  qui  ctiamf  fupcrftcs  p^tii  fuif- 
'   fet, nihii  tamcn  nifi  libcriorcm  re^um  fuarum  adminiltrationem  P'actc-J 
rei  fib;  acquircre  potuiflct.    Scd  Sc  cum  fuitas ,  vt  loquuntur,  rton  n.intlsfit 
£iuorabjiis  patri  cuius  inteucft  haberc  fuu  hercdem,quam  filio,  non  cftpatri 
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littaripoffityrapertftaacemdtossiUioiprsemortoo  uipereft  nepos  ncptif- 
Ve.I4tpram  ver^  non  aliteiiqB^lnr^  nepbi  fobintretln  locum  &  graduoi  pa- 
trisrui  vtpodirprimum  ,i&;pcoximum  gradum  cencre  nnequonon  cllct 
fnus.Ind^que  nimirum  fit  vt  ncposcx  lilia  quxfutura  crat  fua  hcrespatri 
hon  fucccdat  in  locum  matnsfui  pr^defunftatliccceodcmfanguinisgraiia 
contingatclefunctumauum  ,  quocontjngcrct  fi  cx  hljo przmortuo  n^^ 
e{Iec»(cilicec  quia  non  poteft  liic  nepos  fieri  fuus  heies  aao oittemo  9  cmn 
JHm  aai  aMterftf»fedpattii  fiiifaoiiiiaai  fcaoatar^coi  9t  fooshereseftt 
JD,de  l^.4gimfkNcn*iAm  idtm  Juobot  (ooihefet  eflcpotefl,  vc  necM» 
itmpliciter       /.  ffiHtufsmiliM  ^    ftfidm.  milin  Lfmdnnirs  141«  «k» 
dnt  Jt  rtpti.  iMr*}^ec  magis  in  matrom  qoto  tn  pacencBoi  mtteraofnai 
heredicaiihusobtiiHiic  vcfilius  (ucccderetinlocumpacnst  quia  ncquefce- 
mina;  habenc  Caoshcredcsjl .'^.^.■*d ifn.t>}ifntd  D.Jel^nor.poJj.contf.  tAl/ul.nC' 
ouefHi  hcrcdeseiVeqtii  pcr  fa-minasconiunguntur  ,vcncqueagnati  funt» 
fcd cantiim  cognati  quos  lex  li.tabul.penjius  ignorabat,/.i.£).T»</.f ^^»4/.  Ob 
camque  caufam  fuerunt  neceOaria;  confututioncs  Impcracorum  1  dc  quibus 
IammUk.in  f.fedtum  deS  Q   pP^'*  quibus  indudom  eft  vt  ad  finUiiodine 
fitioroffl  filiardniqae  ntpot«s  9c  iieptesad '«uiflrfocceffittnem  vocawotor. 
Mtiqtf»  ^lix  qya»idem  loAirtianDi  fefsrt mi^mm miiRm tyb/kfdt  hwtd, 
fiMdintffl.  defer,  per qiias h&v^m^tH^ti nepot#s  cx  hlia  » fif  ftoacyoteteac 
Mpcepoirenc  fucccderea»o^vet(KroaUotnat^no.  Poftqeosconftitoitoo» 
coeperuncquidem  nepotes&proncpotcsrudeedcvequianfea^iare  legitinio 
non  vocabantur,fcd  taimim  e\  piartutis  cd'(flo  ranquam  cognnii,at  non  iure 
rcprarfentationis,qncmo(!o  ncpc tcs  cx  fllio  lur  p  oncp<itcs  c\  auo ptanuoi'; 
tuO)fcdcxpropriaperfona  tanquam  vocaci  cx  conititutionibus. 


l  .IMI' 


^  Ji  1 


•  tSRROR.S£<CVNDVSw  «:> 

woiq  „4)45  f^tffeyen tu  pxternt  dtn  gt  m  tterni  cum 
ittf.<i' 'ifM       ■  <^  ^•('tynfiltX'^  ^'fi'  dehered.  riut  abtuuH.d.f.r., 
^  .  ;/  ^      '        &ddl,^.C.yita.  le^it. 


deyeprdfentJtione  agitur  ^ 


iTq\'e  ita  cfie  apparct  cuidcntiusetiam  cx  eoiquod  loltmiS' 
nus  tatctur  tn  firi.Hici.Tit.de hncd.  (jua dbintcjl.  defer,  indudum 
afcprinuim  fujfTc,vt  qiicmadmoJum-intcrfilio5&  nepotc? 
cx  Hlio  autiquicas  (lacu^rat  non  in  c.ipica  fed  in  (lirpes diuid! 

_  ^  ^hcr(^iftefD>(imiHtcr  djftribii^o  hcrcditaitisfiatnitcr  Hlios  & 

tcs  cx  filieyd  iiit«^<fili^nepbte!^{%|^;8^  &pro 
hilt&iil^  (feinceps  perfonas>yt  ii^iraq;  progciues matrtf  vet  potnf 
,  Tcl  aui  portion^/iife  vHaiiiniinOcioneodiikei^a^  iSfart^  vnos  vd 
du o  cx  vna pkrte >  cx  alccra trcs aut  quatuor  exrent ,  vnus  aut duo  dim id iaof» 
dijC^cs^aotf^^atuoralteram  dimidiam  hcrcdicatis  habeant.  Hatceniui  In- 
ftinianiVcrbaYuntfupradifto  loco»  cxqnibus  conftat  manifcdifsimcnon 
hifi  inaui  d<  proauipatcrni  fucccfsioncolim  obtinuifTc  vt  intcrdefccndcn- 
Tcs  ficrct  dimfio  hcreditatis  in  ftirpcs,&  confcqncnccr  non  inter  alios  fuif- 
fc  locum  icpr^fentationi  qux  fola  diuifioncm  in  ftirpcs  inducit,  ob  idquc 
de  aao  caacumpaccrQo  loquicui'  luftin.i0  d,§.(Mn  filitnt\t  inccUigamus  cum 
"  -       -  -        -   -       -  clcaat 
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admitti  potcftnifiad  quod  ipfefk  vocatus  :  Ncmo  autemdixent vocaco 
filio  nepotes  quoque  vocatos  videri  ci\m  aliicr  filij,aliccr  nepotcs  ippellen- 
tur  i.tjuid  Ji nepetes  6.  £>.  de  tejidmjntel.     Alioqui  ii  quis  cum  teftatoris  filio 
fupcrftitc  ncpoccs  ex  alio  filio  prardefiinflo  ad  fideicommiflum  admittcrcr, 
i  nducenda  effct  diuifio  in  ftirpcs  quac  ab  imeftato  locum  iiabcrct.    Hoc  vc- 
r6  quam  faifum  fit  apparct  potiiTimum  ex  duobus  rcfponlis  Papinianiy 
quorum  altcnim  cft  i»  dtHa  Irgeheredes  mei  §  .cUmtt4.\h\  llclocutotcftato- 
-jfe  fidet  filurNm  metrum  ctmmiito  v/  fiquts  evrum  pner  fine  liberts  dttmfHum  obte- 
■rtt  »  furtem  fuam  fuperf^iti  frdtri  rejiitujt  :  ejuod  /i  vterque  fine  Itin  ts  diem  fuum 
'wbierit  ,  omnem  hereattaiem  ^d neptemme^im  cUudt^^nferuenire  -pvlo  ,  &dctun- 
'^^to  altcro  fupcrftitc  filio  ,  noui(Timo  autcm  fmc  libcris  ,  cum  quxrc- 
rctur,  an  fidcicommifrunidcbcrecurnon  libcrisfilij  praulcfiindi  ijfdcmque 
nepotibusccftatoris  ,  dequibusnccdubitatur,  quin  ijs  non  debcrctur  ,  fcd 
ncpti  quar  poftfcnio  ioco  'fucrat  pcr  fidcicommiflum  fubfticura  fub  ea  con- 
dicione  ,  /l  vccrque  fiiiorum  finc  libcrisdcceticrcc  ,  admittJt  Papinianus 
fuiam  nepKcni  ad  portionem  integram  nouiflimi  fine  libcris  defundb 
quafifolaca  vocaca  ,  non  ctiam  ncpotibusex  filio  prxdcfundo  ,  quamuis 
ncpotcs  ex  filiis  pracdilc(fbos  fuillc  conftarct  non  cx  eo  folum  quod  fufcc- 
pti  cflenc  cx  prJcdiicAis  &  hercdibus  inftitutis  ,  fcdexillo  ctiam  quod  in 
vtriufque  fideicommiflTi  condicionc  pofiti  fuifl'ent,ad  cxciudcndani  neptcm 
fi  non  vtcrouc  filiorum  fineliberismorcrctur  :  ncceft  quod  quis  pro  pra- 
gmaticis  noftnsrcfpondcat  id  ficri ,  quia  tcftator  fratri  fidcicommiflum  rc- 
liquerac  non  fimpliciter  ,  fed  cum  adie^ionc  illa/i/^fry?//!  cuiusdiiftionis 
ea  vis  cft  fecundum  intcrpretes  noftros  vt  omnc  ius  reprarfcntacionis 
cxcludat.    Effec  enim  bona  rcfponfio  fi  obicdio  ficret  cx  co  q^uodibi- 
dem  Papinianus  aic  ,  ceflarcprimam  fubftitutionfm.  AtcumhacexcQ 
quod  Papinianus  admittit  ncptem  folam  ex  fideicommiffb  ad  partem 
integram  nouiflTmn  dcfundi  ,  Sc  quidcm  ob  rationcm  illam  ,  qubdinfi- 
dcicommiflis  voluntatem  niagis  quam  verba  tcftatoris  fpcdari  opoi- 
tcac  ,  non  potcft  negah  quin  Papinianus  fcnfcric ,  nuHum  in  liuiufmo- 
di  fidcicoiBmi/lo  Jocum  cflc  reprxfentationi  ,  nec  magis  cx  voluntatc 
tcftatoris  >  qi»im  cx  vcrbis  tcftamenii  ,  licct  agcrctur  dc  hcrcditatc  aui 
-quar  ab  intcftato  djuidcnda  ^uiflci  iquis  pottionibus  intcr  nepotem  & 
neptcm  fuperftitcs  fi  lucccflTio  inteftjti  habcrc  Jocum  potiiilfct.  Altc- 
rum  ciufdcin  Papjniani  refponfum  xquc  pcrclcgans  eft  fw  le^e  cum  pa» 
ter  77.  f,  hereditJiem  filtus  de  le^dt.  2.  in  cuius  fptrcie  filiui  i  patre  infti- 
tutus  proponcbatur  ab  eodcm  rogatus  filiis  fuis  ciim  morerctur  ,  vclcui 
ex  his  vellcc  ,  heredicatcm  rcftjtucre  ,  &  ait  Papinianus  condicionem  fi- 
dercommifti  ante  filij  mortem  non  cx  ftcrc  ,  viriJcs  autcni  intereosfic- 
i-i  quieotenipore  vixerinc  ,  cum  de  aliis  ,  inquit  ,  cligcndi  potcftas  non 
fucrit.     Pinge  itaquc  vnura  cx  filiis  qui  tcmpore  *icftamcnti  monif- 
flue  tcftatons  fupereranc  ,  poftmodilm  dcccfliili;  viuo  at^huc  eo  qui 
fuerat  rogatus  ,  Sc  fupcrfticibus  pliiribus  libcris  ,  iicmquc  fr.itrc  vno 
fupcrftite  ,  qui  omnes  fiiperuixerinc  graunto ,  tandcni  prius  qu^m  cligc- 
ret  defun(fto.   Si  admittimus  ius  rcpracfentationis  in  pcrfonis  nepotum, 
ytique  dicendum   erit   inuitaios  cos  ad  fiJcicommifl^um  ,  &  qui- 
dcm  iu  ftirpcs  non  in  capita  >  vt  cam  ponioacai  confcquanmr, 


oHbttCfgo«>ittat  acpbte$»4mitti  poflc  iiiw,<j|||pr  fitltf»i^w.i^.  . 
<  pfbprio  capitc  cUm  nullbmodo  hiet  ifit^TOCf UjlSiii-cpMciUii^ M^il  ^ 
' tif(|ub'filiorimi  nomine  in  tcflamcrltis  non  contiiKOtiii;  fiep<^cs>  nec  etiaoi' 
in  tauorabiJibus</./.^ftiV//wrpc/f  v.Piiksait  P*tptnianu9  fi|iiii>i,i:U|idcn.i]uche- 
rcdcm  grauatum  cui  paccr  cligcndifaculcatcni  dedcrar,vi q^i «x fi^    1 1  is  ?cl- 
lctlicrcditatcmiellitucrcCi^ion  cx  alu*  pofleeligcre ,  quainicxjjsquosipfc 
moricns  /uperftites  reljAqaeret >  non<i?^Q  ex^precd^tuii^t  quem^u.un  »  ne- 
'  ^«eex  ipforum  pradcfWeHMWQi  likfaiMfifi^liMMlcritf^  ^i^ 
qui  ^mau^fivhmmfytetidnfUm  i^allinaii^Mfti^iMM  «» 
«ppaict^  QRiod  itlo  ctlara  ca^  c|tio/clc&ioncc^I&nt«fifiHlMili|^^ 
'-  tttff  poccfttamen  is  qui  elcdionemhfbft»f  UwicqiHE^iiifitfi|>tiiii>i  cl  igoc 
TCin  przcedcntib.oitendimus  exLmikmexfimw^Sj.^.  l  4fkf0^k>\*  i>er§tkt 


Tftj(]a.delegAt.z.  Igitur  /i  nepos  cx  filio  pratdefunfto  non  poreft  babcrc  lus  rc- 
pracrcntationis  nc  quidcm  iun6to  bcncficio  eledionis ,  quaiuo  miuus  habe- 
bic,    fauor  elcdionis  non  concurrat?  Nulldnc  igitur  cafii  in.lidocominiilis 
locQS  crit  eeprxrentacioai?£go  verbcontendo  >  ncquidem  huiLcqu.Ell.om 
il0idiim«ffepoflf  luiiii  ^inccpdefcn^onis  iitrc  Tttlraitek^ijiiAciidar  £e  dc^ 
-SMpicfoiHlf  ▼pcatohiniftu  vcdclblogrt^    diiputaiiiiMi#m>cr  cosor? 
-^ntiffti^qai  fidciciHntiiidum  pctit  doccat  fc  yoAtti^b^pMiiperi  po^Ba 
W^Hagtadtific  vocatut.  Dcnique  hoc  voIodicere,tTf|iyi«i||pilf^cx  folo 
iure  repne{entationisfideicommi(laniim  ficri  >  fed  &  fit.cqc  numAf  HdeitQi» 
'  mifrariorum,po(reiocum  ficri  quarftioni ,  an  cum  carrcns  6dcii;omihiiInrt:s, 
autante  carterospofTit  admitti.Quod  &ante  nos  bcnc  obferuauitSocin  fi:n. 
c*»/ri4./«/J».v»/.3.rciatus,probaturquc  ab  iiluftriir  D.  Franctfco  Mantica/;A. 
S.De  coHieH.vJ{.voluntMt.9'  Ncc  rurfus  cum  is,  qui  rcprarrencationis  iurc  niii- 
tar  ad  fideicdmmifraih  inuitatus  eft  «femper  heri  potefiiocvs  ttiki^oni ,  (l- 
qiiililillit  qui  ipTc^tali»^  BMf^lf^iMigCfi  ianueftMi|$i|iDOif.fC. 
«Nkfeit6mi^^ 

Milflflill^6l(b(jbi»cft«i|pl0(icrfif  focatusfuit,vt'fitceianr:tiip<^||iin  Woi» 
littiatio  enith  facit  vc  non  inf^iendiim  fit  i n  ^«ft^nii^pf oniiiicatis  poft* 
ttifk  fidcicommji&ritt^lcdqoogradf  &h>cofiKrmtiiiltQii(/.^^^ 
fiUim^tfr  77 *f  penuUMltfMf.iM.IJhertdfs  mei  57.  yb.  tdSC.  Tf^ell.  Sed 
fi  vocatusfitfubnominecollcdiuoapto  comprchcndere  pluralitatem  non 
mod6perfonaruni,fcd  ctiam  graduum:  tum  verodemumquaeftioinflitui 
potcft,dc  iurc  reprxfentationis.qutacumncgari non  poffit,qfinii  qui  fidei> 
commillum  petit»  cx  numcro  fii  iroacotum'*  folsfapeceiiiUailobiucio  ia 

^  jtilliiliaiiaii^K^  cirtii»fifaiiiiiftiBftif|^^ 

«Mb  WlMft  iMll^  qui  priore  gradairaatfffjbtc^aoquclo#l»^ 
ce1Iigancat:^itl^mrcpraBlibntlam(ff»tpu^  cotW 
|Hbfefl»left.priorem  tamen  occuparc  fin|ftDt»^^adq«fi^x|kf4pu^ifC>  tii|| 

^ikir|>roxtmior,  qui  alioquih  fi  non  nili  ex  propria  vemrccpcri«|ii»9in  to3!f 
•tiim  excludcretur.  Talia  porro  nominacolIcdliuaf«ntquam  plofa  /ed  prar- 
cipua  ifta  SutrumyUherorunu  *T>ef(  endenttumy  F^milUf  jigndttirMm  8c C»gti.ttornmi 
Quifquis  cmtp  fitosdicn  a\itlil^rasy;iutdefcendenleSiiutfimilijfihit»t4ffiafcs,aut 
€9gua9s piurcs  expcimic aon modo  pcifoniUi vc ilic  qui jS/fjif  diig^Kf^^itd  gra- 

dus^c 
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diM  fttCBftmwo  quia  phicesplnrmmquc  gr«diii«n  ptiibmt  rioir qv^  fingm' 
lis  nomiDf  bus  ifiit  gencralibus  concioemuri    fMfi^tnmvMg*  IfrmtmtMi» 

tflfta^fCfii»qui  filiiun  iiaredem  infticiicriwiiifOgiilGbnhffe^^l^ 
tcm  Itbens  ftf  is  aut  dercendcmibus«aut  tdmiliar,  aut  agnatis»  auc  rfymfiit^ 

ftatoris  rcftitucrec,  huic  vcro  licrcdi moricnti  fuperltitcsclTe liberos,  aut*- 
gnacos ,  aut  C(*gnatos  diucrforain  graduumex  quibus  aliquis  vnogradu  re** 
tnotior  velit  concurrerccutu  pzouuiiacepeciusis^seref)UUoiiis;Qgc/^^ 
crit>anlicaudiei;dusjvideanius.  *    *      .  . 


ERR.OR  Q^V  A  RT  VS* 
De  refr^fentMiQHi  in  fiJeicommiffo  rtUB»  ^Hrtbtu fhhu*'  ' 

4 

[iHijlfidfUcebataliqoaiidoea  diftin^o  qnam  rnpcidisiab 
jintcrpretibus  noftris  magiscoaia>BO«ter  probatam  dTc^vtnun 

"l.iceofideicomnjjflb  agatur  quod  rclj(fium  fitab  afcendentff 
LljqDo  nor  hcrcdis  fcd  ttftatorisCiam  enim  oHcndimus  j« 

_   ,  _J  i«ccclcntibuii  rj  cd.incam  cfTc  proximitatcm  tcftatoris  nott 

hcredi$,qi'ia  pcr  fi jcicommiUuui  fucceciitur  tcliatori  non  Kercdj)  aut  etiam 
a  patruo  vel  ab  auunculo,autab  amita  vel  \  matertcra:  An  vcro  ab  aliotraf- 
uei  fali  rcmociorcvt  pnore  cafu  locu*  fit  rcprsremationi ,  pollcrioi  e  non  i- 
tcm:  qoomamfcificetabinceftatQqL^oqueeadem  dinindkielocum  haberet» 
vtvoluntacemceftacorisindubiorecttndum  iuacommane  incerprecemur^ 
quemadiuodum&iusipfbm  commune  non  alia  meliore  ratione  nititur» 
quam  veriQmili  voiuocate  pacrisCatiiiliaa»  qoi  cdtn  teftamencum  flKere  pof- 
ict  maluitmori  intcftatus.  Ac  quamquam  non  defunt  multi  qui  contra  pu- 
tcntgencralitcr  &  indjftin^e,  numquam  fratris  filium  in  ndcicommifti^ 
fncccdcrc  iurcrcpr^rcntationis ,  BaKium  fccuti ,  qui  fcntentia:  iftius  autor 
primus  &  praccjpuus  fuit  ad  d,§,  m  fiJetcohinuJfo ,  Ratio  tamcn  qiia  nioucntur, 
quod  in  fidcicommiffis mfpiciatur  adtcdio  tcftatons,non  vt  in  fucceffioni- 
bus  ab  mceftato » difpofltio  iuris ,  non  alio  cafu  vidctur  mihj  vrgcrc ,  quam 
jquoceftatorfidcicommifliim  ccrcde  peribo«»mit  certo  gradui  nominatim 
reliqHerit»puu  reltquericfracri.Tunc  enim  admicco  prsfitmi  malorem  ad« 
ie£tionem  erga&atrcm ,  quim  crga  fil  ium  fracris ,  nec  pofte  vHo ca£i  ftatrif 
^umdici  £  atrcm.Sed  cum  teftator  fideicommifliim  reliquic  agnatis  •  quit» 
nomine  conlUt  perindc  frarris  filiont  atque  (racrem  ipfumcontineri  >lei>r 
taripotcft  non  nuiorem  vidcri  cum  habuiftc  adfcdioncm  erga  ^atrcfii 
quam  crgafiliuni  h atris ,cum  crcdendus  lit  voluiflcpotiiis,  vt  co  ordinc  a* 
gnati  ex  fidcicomtiiilfo  fuccc«lcrent,quo  poflcnt  fucccdcrc  ex  lcgc  &  ab 
inteftato,  cuin cos vocaucritfibnominc  lcgitiino,  &agnatorum ,pcrjn^ 
dc  atqae  lex  ^pfos  VQcat.  JLt  quamuis  ordo  charitatis  faciac>vc  quifra- 
creni;liabec»ciufd^mc]oe  ftatcis  liUumtmaiorc  ftudtr  6c  acnorcfratrcn^/i 
qu4m  &atris  filinm  profcquaor»  yei  ob  hoc  ipfum  quod  ^acrjsfiliusvno 
gcad^cmotiidf fft*  Hoa  tdetn  tamca  eil  in  co  qiu  katrem,  iiabcnt  •  U 


•xd^    ANT.  FABRI  DE  ERROR.  PRAGMAT 

alterHilfratrispraeckfundifiliuinqiieitinos  cx.fratrc  nepotem  viiigbi^ 

pcllamus.  Hic  cnim  qucmadmodum  ambos  fratrcs  quandiu  vixeruM 
arquc  dilexit  »  diligerc  debuit  li  nihil  nifi  ordinem  charitatis  &  adft- 
^ionis  nacuralis  confidcrcs ,  icapracdcfundo  alcero  crcdendus  cll  in  filjum 
eius  rupcrftitcm.candcm  transferre  adfcccioncm  «  qua  pacrem  viuQio 
-profcqucbatur  >  ne  alioqui  cueniat  vt  mifa*  fratcis  fiUus  aminb  patrc  pa- 
trnnaiquoqtt^hociplbiai^ie  iMeili|^  potifts  «UBde  ioc^iere 

^Meotoilierc  pro  patfc  9  ^i»  ciediBiiis  qui  patniiMi«xcodi€bnBW- 
lant  ,  qu^dfitvclut  altcc  patcr  t  maccrccram  qu6<i  fit  altcra  mattr»(i> 
Cutdcfratreni  au6d  fit  fcr^  aitei  ideni.  Q^ando  cnim  aptiils  &  oonae- 
fiicncriis  ctici  id  poflic  ,  quimdim  veruspatcrnuilusfupcrcft  »  aatnalb 
veramatci?  Ncquc  vcroalia  arquitatis  rationc  »  aut  potiiis  alio  colore 
moucri  potuit  luilinianus  vc  noucila  illa  fua  conflitutionc  ius  rcprarfeo- 
tationis  darcc  Hliis  fracrum  fi  quando  de  pacrui  hcrcditatc  cum  patruo 
fupcrfticc  dcccrtarcnc.  Cum  igicur  quod  a  lulliniano  in  hac  fpccie  con* 
ilitutumcftdeiure  reprxfentationii  adtterfus  iuris  vetetis  racionem  >  ex 
verifimiliadCe^onc  patrnicfga  fratris  filium  proficifiatur  »  Nemo  vti- 
qucpofficinferrecum  Baldo  »  aliud  igicur  in  fideicommiifis  diccndi» 
c^Tc  )  ob  id  folum  qu6d  in  fidelcommjCfis  /pc^tanda  fit  potiininaiii  ad- 
fc(^io  tcftatoris:  fcd  tamcn  vt  contii  otinc  (entiam  »  noUo  penitus  caiii 
locum  cfle  rcpraefentationi  in  Hdcicommifns)  nc  qmdcm  inter  dcfcen- 
dcntcs  »  moucc  mc  autoiitas  legum  omnium  qux  loqauntur  dc  huiuf- 
modi  fidcicommifTo  famihx  relicto  ,  in  quibus  vidco  fcriptum  feruan- 
dam  clTc  graJuu!»  diftin<5tioncni,  vc  is  dcmum  prarfcratui:  qui  proxi- 
mior  cfk  in  gradu.  Sic  cnim  Papinianus  in  /.  pett  69.  $,fr^tre  de  k«.i. 
IUisvctbis  f/4  m  temferm  tkhei  vt  frmmm  wifejue  priim  Itu  ittitmnr  m 
mMmtilvlSlikumiX^uCdeT^  cttm  att  >  ^beeyMiMff^ 

etdtim  ftru  snnt  enim  illa  plan^  concraria  •  Bt  ouae  fimul  ftarenonpof* 
liint  yt  fttScc^daCttt  es  fideioommifTo  fccundum  didindioncm  graduoici 
Vtiuccedacur  iurc  rcprsfentacionis  j  c^m  rcprarfcntatio  diftincftioneni 
graduum  toUac.  j4uih.  pcfl  Ji-aires  i.cr  1.  C.  de  legit.  hnecf.  Scd  amniu::: 
maxim^  mouec  mc  Modcftinus,  in  d.$.  in  fiJetcumm  Jfo.\h]  aic  pracfcrri 
eosquiprimogradu  procrcati  funt  ,  quo  vcrbo /^rcr/MW  fignificat>vc  i» 
dixerim,  nacuralitatcm  quandam  ,  quas  per  fidionem  rcprzfcntacionis 
fiec(conipoccftncc  induci.  Is  enim  dcmum  potcfl  rcpracfcntationis  iuie 
iiiCccd^q^Qlin  remotibrc  gradu  procreatus  eft  non  qni  in  proiiOitor^ 
Nccrl^^iiiffll^eprcfent^^^^^  aot  fingcrc  potcft>com  qui  inrcmotiorc 
gradu  procrcacus  eft  V  cflf  procreatom  in  proximiorc  >  led  facit  taotda 
vt  fubintrct  in  loicom  licjgcadllim  cius  qni^procrcatus  cnc  in.priore»  qoa 
£^io  nihil  cominune  ba&c  cwn  ipfa  procrcitionc  ,  &  naciuttate.  Dc- 
:hiquc  fi  vcrum  eft  quod  iidcm  intcrprctcs  voKmt  ,  qucmadmodiim  fc» 
quenti  capite  diccmus  ,  Non  cfleiocum  rcpra:fent.itioni  fuic  icftator  ipfe 
lubfticucrit  proxiniiorcs  ,  fiue  addicis  iis  SQ\h\s  filtm  ^r^dw  pr^eroo^Mtnn. 
Cur  aiiyd  c(Te  volumus  fubflituta  nmplicitcr  faniilia  ,  cum  Koc  etiam 
»rQzimiores  inuitatos  &  faluam  gcadus  pracrogaciuam  cfTc  prudcn- 
Cur  aliter  le^m  >  alitcr  m5  teftatoris  mba  inccrpretamvif 
fnullomodloferte  pofTam  >  Vt  fratris  filfos  cum  patruo  fupcr- 
Ki  l^&cucrat  in  fidcicomnu^p  pcr  alium  patrunm  rcli&o»  lulbniaQf 
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cnlm  conflitucio  qus  ius  hoc  nouum  toci  lurirprudcniiZ  antiquz  inco- 
gnicum  induxic  j  dc  fola  fuccenionc  jnvcHatilocutacii}  non  ctiam  dc  lidci^ 
commillfis,  iii  «qujbusproindcius  vccus  manric  mcorreduin:  ncc  enim  alja 
hodiecd  voluntas  teltatons  fideicommiHuin  relinquentis  tamjij«,quam 
quar  ModeHini  ccmporibus  erac  iimili  tideicommjHo  relj<^o  .-quia  nec 
fenfus  vcrborum  immutatus  eft  >ncque  aliud  quicquam  prarter  lus  fucce- 
dendi  ab  inicAaco.   Cum  olim  ius  rcprarfentacionis  non  haberec  locum 
nc  quidcm  inter  dcfccndcnccs  ,  niliin  fuislicredibus,  cujustamen  fuitatis 
certum  crat  nullam  haberi  polle  racioncni  in  fideicommaiOfnonfuishc- 
rcdibus  led  familiar  relidto.  d.ifmo.^Mt.  vbi  dicitur  ctiam  c   ancipatos  ad- 
mitti.  Sed&me  illud  non  parum  mooet  quod  video  fim  non  poilevc 
ciliti  dc  huiufmodi  fideicommiriis  qusritur,  jdipfum  obferuemus  quo4 
in  fucccntoQC  inceftaci  feruaretur,  Hue  de  afcendentium^  (iue  de  patrui  bo- 
nis  tradicmus.   Conflac  tfnim  fideicomminum  quod  familiz  relinqnitur 
nonalios  inuitarte  ,qii^m  qui  cocemporc  (inc  prox.mjorcs  quo  fideicom- 
mifii  condicio  exiflii  :  Cum  taiia  fidcicomm  ila  vt  plurimum  condicio- 
nalia  (int,vel  hoc  ipfo  quod  rchnquuntur  poftmortcm  grauati  vtfupra 
diximus,  in  difpoficionibijs  nutetu  condicionahbus  nemo  dubitac  ,  quin 
condicionis  cempus  infpiciendum  fit,non  cirpofitionis  aut  morcis  cefta- 
toris  l.intersuiit  ^9.  /.  tMn  antpofi  104.  Decone/u .  cr  d  ihonfir.d,  i. cwn pMter  77. 
$,heredit4tem  filtu4     Drlf^M.  2.,  At  in  fucceflione  inceftacj  infpicjcndum 
cllet  tcmpus  moicis,aut  (altem  deiat*  legitimar  heredicacis, &  cilm  pa- 
trcmfamilias  inteftacum  deccfliHe  ccrtum  eft  l.z.  ^.proximMm  D.de  futs  e:jr 
legit.    Noncrgo  fi«npotcftvt  qui  fideicommifrum  familiar  fuar  relinqyit 
vidcaturcogitarcde  iis  iplis  vocandis ,  quos  lcx  ad  inteftati  fucceffioncm 
YOcaret,ac  eo  ipfo  ordinc :  Cilm  intcr  tcmpusdclatx  fucccffionis  lcgJtimx 
&  tempus  eueniencis  condicionis  fidcicommiffi  poffmc  plcnque  mori 
t/.$.hereditdtem  l.StAiius  4,%.^ .Cornelto  D.de  inr.fifc.Podctquc  noftiorum  tradi- 
tionilocusfierieodemumcafuquo  teftator  aliquis  tam  ftultusrepcriretur 
qui  ea  bona  qure  vcllet  familix  rclinquere ,  cxtraneo  ipfe  legarct  cum  o- 
nerc  fidcicommirfi  purc  ftatimque  rcftiiuendi  familiac.  Nam  qui 
elcgit  vnum  cx  familia  ,cur  cum  grauct  vc  ftatin»  bona  illa 
rcftituat  famihar?  An  non  pcrindc  manebunc in 
familia  eciamn  non  nifi  poft  morcem  fuam 
rcflicuere  rogatus  fic  illc  qui 
eftdefamilia? 

O  ij  • 
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:E|lROR  QViNTVS* 
De  refrdftHtdtione  qud  hAit  ddim&dm  trdnfmifiitnem. 


Inc  vcrbaliaeci.1111  ratio  fuboritur»  qu« ius  hoc  rcprzfenU- 

 tiofiis  excludir,ilU  nimirum  9  quoU  li  rcprzrentJtio  in  tidci' 

^  i'"^^  <^  coiiuniilis  quoque  locunt  habcrcfjConfcqucnsficrct  vt  fiJci- 
If^TS^      conirnifn  condiciunalis  tianduiiUo aducrlus  omncs  iuris  rc- 
yii^TOfi»  gulu  induccrctur  l.ts  ctn  ^i^f  iU(g*cr  d&i^Q^d  enina  ciTcdtt 
i{i(«{iittteft|ftn  eMtttaJfidak6iiu(KiikcMuUaoMkliiuica^ 
graiMta  JgfaDfto»aaaiitaiinii4iiiim  ci^i«d  6AmibmiSi  ptiitioal  toretriiA 
iniflionis,aolaterenfientaiiDiiM?  Aaa6  tancwMieitt'c6(e(|ui- 
tu  r^Nam  ii  fbcM  in  noc  eflo  iKifareoiriam^yiod  mormiffio  prode0^  eaao 
illicKitipfrifoneiret  vocattti»]lepracfcntttio  autcm  quamdaniiovccpccw 
in  fidetcoihiiiifEs,ciliTi  de  boois  alcctidcntis  agitur,non  ali)  accomoioiioniCi 
quam  qui  ipfcvocatusprobctur;  Facilc  rcplicabo  ,  polTc  pcrinde  ficn»Tt 
tranrtnifllonisius  fibi  vindicarc  velitaliquiscx  iis  qui  vocati  funt,  vi  fciliccc 
vclcum  proximioribusconcurratiaquibusalioquinaxiteuertcrccur»  vcl  iis 
^ui  ia  eodcm  ^rada  conilituti  funt  p»£eratur»  qui  alioquin  cum  co  concui- 
fcrent.  Fingeceftatoicmiiiftitoiofmtc»  ftcilicre^sTitioocSoiiifi^ 
iiiolibeiis'iMt6icix>iia»fiueniaUQiente9  rubinde  rogaile  ftacvcai  Vc  joft 
■M^ttem  fuaoilfona  rdHtoerec  eifdcm  Titio  ac  Scmpconio  <c  fioiiiiio.Tiai 
vtuo  adhuc  hcredc  Titiom  dcccdiileifuperftrte  frattc  Scmpromo»  fopctfti- 
tibus  itcmiiberis:Ccccum  eft  Ttti)  hberos  ad  hoc  Bdcicooiinil|iit&  OOCM 
effc  cilm  fint  ex  familiainequc  taiticn  poffe  fi Jcicommifluin  pctcic  proprit 
iure  &  cx  propria  perfona,quandiu  ScmproniusviU(t,&  quidem  diipLciia* 
tione.quarum  prior  illa  eft,  quod  Scmpronius  cosantcccuic  vno  gradu  ,  ri- 
tcia  qu6d  nominatim  ille  vocatus  eft,qua  dc  caufa  etiam/i  poilerior  clTct  m 
cradu.pratfcrn  tamcn  dchcicttd.f  in /iJetfmmiffo,  ctfi  ctiam  ccdanic  hac  pO' 
ftniocc  ratiooe  ocior  Mkerct»  Q^n  tatecttdiiicfjc  admitticot  ddbcic  iuic 
tracl^iCnocua  ooi^  ioKifli  yibdfiicrim  &  ipfi  vocatffiLonge  fiquidcnaplui 
po(Iectcanfini6io  quim  vocatioi(|mofiKcrcB  vt  tanqnam  tran(nii|bci;  eoa- 
currcrcmcumpatruoycum^ootaaqoaoi  vocati  concurrcrc  non  po0cnt. 
Cur  crgo  cos  potius  admittcmus  iore  rf  pratftDtationts^Anibrtc  quia  cranf- 
miffio  lit  odiofior?Im6iauorabiIior  cft ,  rcpraefentatio  cnim  fingit  id  quod 
non  cft ,  Tranfmifsio  autem  fit  cius  iuris  quod  iam  eft  vcl  in  rc,  vcl  lahc  in 
ipe,vt  ccrnerc  cft  in  tranfuiiAionc  lcgati  fiue  pure,fiuc  in  dicm  ccriu  rclidii 
adcoque^ipulationis  condicionalis,/.^.  jJ.i.G' /«'^'«/•Cf  jJ.M 
iondicioniiiinfiM  verbtoyU^-tt.Dcinde  in  jofis  quoquc  afccndcntium  hcredi- 
tatiboa  hoc  enenit  n  latidapatcat  iuitrUmifsionis»quiim  rcvrcfcntacionifc 
IS  eoim  oft|dimu^»amc  luftiniani  tcpora  ios  ita  fuifle  vt  io  uiis  ddcaxat  be- 
rcdib.rcpnefcntacio  locu  habcreccilm  tam€  in  czceris  afccndetifi  bcredica- 
tibJMberecdcfccndcBtes  ius  ttanfmiCiionis  poft  collicutione  Theodofiaoii 
'  quxectatM/.vmc.C.(/f  A/>^Ni4»f.iqpfri.M6ir/«Curergo  magisadmiiCcmusTi- 
tij  liberos  ad  (ideicomifTum  condicionalciquod  &  patii  &  patruo  ipforum, 
&  ipfis  quoq;fuerat  rcli(5tu,vc  inbonisaui  fuccedar  pcr  ius  reprarreniationis, 
Qu^m  vt  iuie  traimi{sionis?Aut  quid  ii$  noccbit  iuiis  ratio,  qua;  tranfmifsi- 
oais  viampr|cladit}4  cuix^erpteubiiuai  yt  ^au^t  iis  vja  rcpr^reotatioftis' 
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cuni  iuf  reprxfcncationis  ctia  in  fuishercdib.nonniri  cx  iuretranrmirsionis 
nifci  videaturfccudu  ca  cju^  dc  fuitatispoteftaie  dirputauimuscap.fupcrio-, 
ribus  Addai»us>quodfortiuse(l.illoctucaru  quo  derccndcntibuscoccirum 
fuit^vt  afccodentiura  fuocun  hcrcditates  tranftnitunt^d  alios  defccndentc£> 
noa  ^^oe  tamen  lUacl-ctiim  m  conftinituin  aut  ccceptum  effes  vt  fi  aliquod 
iis,  jfii^^jiqi^li^^  iittK  aliquo  ez  a/cendentibus» 

.  pauin|fi&  tranfmirtere  ad  r^otd<&^dentes:ita,  eoimomnes  noftri  &  leAd 
•  «</  4fi^./.v>iM:.r^obau  fenteotia  Accur/lj  qui  conjcra  fcripiit »  W       c»f  4^ 

j|||||i^4^|Ri^ ergo  iostnofmiisjoojs&uorabilitcr  jndudbu  in  afccndl^  • 
,  tiomEeceditaiibtJS,  porrigi  tamco  nonpoteft  ad  iidcicoromiifa  codiciooa* 
I   lia eciam qtue ab afccndcntibus fuerint rclida, quis terat ius rcprzfcnutio^ 
I    niS)qQodminiufauorabilccilproptcr  adaexa  hctionis  &nicndacij  notam 
,    posr»gi  td  fidcjcoaiiflum  condicouale  rclidu  ab  arccndcntcob  id  folu ,  cj» 
indu$afi|^ntalufliuuno  inca&ulcgKiin^MuLccf^ionis  ab  inteflato?  Hinc 
ninticmn^ intclUgjoKuguemadmodum  nihil  communc,  jta  ncc  quicc^ua  fi« 
,     i^iki^fif  iffJil^if^^  cxfidcic6mii&>* 
j     'BHft^$flf!^c^^  niecum  pcrpeodas  tfanrmsisionem  iUH 

Theodom^n^iti^ ab  intcrprct jbus  noftric  fane quam  auda^ler  protra^a 
I     litadCiic^stOBOS  imttlNoni,  verbjstamcnipiisconAituTionisnonniiiift 
^     fccccS^jlmbttSttftamcntariis  induda fuifrciidcdq; tamofaciljus  ad  Bdcico; 
mFfla  condicionalta  porrigi  potuifTc,  quanto  propiuracccdfit  ilJa  ad  caufaiii 
tcil-imcntariat  fuccefsionis,tu  quoqi  cilm  extra  rcftamcniu,puta  in  codicillis 
fi  uc  ex  teftamctcHGuc  ab  inteilato  tadjs  relicta  funt:  omni  cnim  cafu  pcndct 
cx  patiisfamilias  voluncatcac  difpofitionc  &  quidcm  exprclTa  ,  in  quo  ma- 
ziin8  ditfisnptilc|;ittmaioccfiati  fucccfsione^qux  tacitam  duntaxat  patcis- 
fani^l^jr)^^<ei|^^       eam  fcroper  puta  fi  inteflaius  dcctircnt  is,qui 
ukuMnfftm^        nec  potuit  vt  aliosiibi  eJigeret heredes ,  qua  quos 
le«4wlJin(cflaco  ^^mffktJ^milkimturS.f^9dKiiUD,de$Hr,cMki8*C^ 
crgo  a^aguljccl|it|piPpecari^Icgitimi:kafcendentiomhcrcditi^^^ 
deicommi(!a  condicioo^ia  ad  induccndum  ius  repr^fcntr.tionis  »  quSkm 
h  cefbmentari/s  ad  inchiccndum  ius  tranfmifsionis  ?  Ncquc  verb  vn- 
c^uamauditumeftjiidcteftanientariaalicuius  cx  afccndcntjbus  ilcrcdit^ce 
agacur^dandumnepoti  ius  rcprxfcntationis^vtporsitextcftamcntofucccde- 
rc canquam inftimcus  in  ea  ipfa  portionc  hcrcditarjajcx  qua  patcr  cius fuif^ 
fctioftiti|tus.AlioquifruftraGaiIus  Aquiljustantopcre  laboraflet incxc*- 
EiiandaJfocm^l^  mftituen^ 

£n|i^^#Vp^C#i«^V«|)^  ncpotts  Vclleani,fruftra  dcniq; 

}if0^^tfid\»Mak  noccintateillam  auratiui,vt  noftri  voc4t,  inftituc- 
dMi€pottt4finati,etiam  qui  tcftamcnci  icmporc  l  Hlio  aotcucrteretury  ne  6 
«ontingcretcuminfuihcredis  Jociiviuo  tcftato^rucccdcrc»  tcftaihftom 

quaJiagnationcfui  hcredis  rumpcrcturi/./^^fjfibiiwfrr»»»  14.  Jf  imMfi,rnpt,  Po* 
tuiifctenim  iusrepraEfcncationis  fufficcrcfi  incaufa  tcftamcti,ctia'tnm'cib» 
dcaui  hcrcditatcagebaturJocum  habere  potuiflct.  Quod  fi  ius  repr«dnt«^ 
lionis  non  habet  locu  in  tcftamcntariis  hcrcditatib.a/ccndtntiu,nc  quidcm 
fauorefuorum  hcredum,ita  vt  faciliils patiatur  legiflator  rupi  icftamentuni, 
qu4i|iialioqui  per  fc  fauorahijifsimumjquiim  induci  hanc  ablurditatcn),ta- 
JBC(Mpititefta|o^od(eiBpcrobtiooiflct,cur  volBmusruccersjoncm  cx  fi- 
rflifflliWliiifriifefttfttMiftl^^      cdpvaftbac  parcc  fuccciWoiu  tc|uim|^ 
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pdclids  quam  teftamcmariar?Et  vero  non  cjucma4modu  lexfi.b/cquitur  vc' 
luncacem  ciuis  R.omani  (lue  ceflacasille  fic»  fiuequam  aliam  vlcimc  volun- 
tattsfi»eci€ectam  ab  ^ftfeftatocondidericiiupoteftjdjd  teffiatorem  aoten 
aS  intcftato  quoq',volniitat£  fui  quoquonnodo  'dedaretibbfeqm  toI» 
tatem lcgis.  Q^d enii]^  acttnet fupremumr elogium  cobdere  >  Ci nihiifiii 
quisfaccre  velic  >  niH  qupdeciamtacenteip(bleyfaduraenc?I>eqDOiii^ 
jtnini  aliasme  fcribcrepldrib.in  interprctationc,/./'r».r/(p/f^x/.i.Icaq*,dinii»- 
^amus  in  fidcicomminis  locum  eHc  rcprsclcntationiifiuc  dc  afccndcntiumj 
liue  dc  cranfLiciUliuni  bonis  (lirputctur,non  ad  tcftatorisadfcctioncmrcFf- 
rcnda  caufa  cit,vt  4  Baldo  fadum  fuit,&  ab  aiiis,  qui  Baldu  fccuti  funcfci 
ad  mcram  iuris  rationcm,qua:  pluribus  fubynominc  collcdkiuo  ad  cadcm  bo* 
aa  vocatis  fiuc  ab  iiomincfiue  ^.lege ,  graduum  diftin^onem  ieruafi  nk 
vtqui  prozimioreftprarfe^turcaeteris.  Adquid  enimgradaumoUemaw 
Bc  diftin£(ioapud  Ittreconfakot>nifi  vt  fcia^arMorneccflioDisifiaeettt- 
fbiiieiitcit^fiiieiibtoteftatoj/.ljN^fjSi^  tit.DJe^rMlib.cf  ^dfk,^ 

fiquoctffu  alfcer  nominatinidMftam  cft,  quod  in  herediucsbiis  legicimisa. 
liquoc  caribus,&  pro  tcmporum  varictate  alitcr  atquc  aliter  confticuninijK 
in  ceftamcntariisnumquam  rcceptum  cft,in  fidcicommiflis  verbijQeat^. 
ilamemo»riue  ab  intcftaco  reii^  proponantur>  mulco  minds. 

_     *  ^^^^^ 

BRROR  SEXTVS.  ! 

'  De  conleBuris  qud  in  fidehmm^  $m  refr^finuthmt  imfedire  creJMn  ^ 
ONeritnobia  diCSdleeas  agnofcere  dc  adprobarecooK- 

dura5,quas  plcriq;  cx.intcrpretibus  ngftrisadferre  folenttvt 
in  fideicommi/Iis  cxchidant  ius  repraeieatationfs  quoJ  i^-o- 
quin  admitccrcncCum  cniii^ius  hocteprsfentationis  null}  j 
penicus  cxfu  rccipiendum  effc  arbitremur,  nc  quidem  ^q^^^d 
magis  miiercjfi  tcftator idipfum  cxpreftim  dirpofucrit,cuGi  | 
co  cafij  poftlnt  &  dcbcant  rcmotiorcs  cum  proximioribus  concuriere  iti** 
proprio,&:  cicrabencficiumrcpr£Erentaiioni$,qu6dad  eos  tametfi  intcnio- 
tioregradu  confticutos  ceftacor  voluntatem  fuam  extendcric,vc  fcriptofD^ 
W<ywiiiaj|i1itir/.<wiisfrf  fMfidekmmifft  de  ieg4i,i.hci\c  patimur  Vt  qoi  c6- 
«EhtiassCdftt^tfcfcntjtfS  vd  ex  mininavcM0tatisc6ieAura>qttSfoflKne 
yiimd  coiheflcitiu  ius  iftudrcpnerentationiseidudendo.Primaverbcoi»' 
icStnn  illa  adfenar,(i  teftatorpef  fideicdmiifum  fubftiCucrit  libcros ,  aut 
gnatos,aut  cognacosfupcrftitcs,  quafi  eoiiomine/ifiiil?'iiMi>  ij  cantum  co- 
prchendantur,&  vocaii  intclligantur  qut  cx  propria  perfona  poHinc  adm itf'' 
fiiincipfi  fuperftites,  noctiaqui  inprxmbrcuorulocum  fucceftcrincquo- 
fnodolucccderc  ilios  neccllc  eft  ,  qui  vclint  admitti  lurc  rcpracfcntatioDiJ' 
Sic.ii.iIluftrifi'CardinalisD.Francifcu$Matica//6.8.t/f  conifC^.  v//.t/9/i?/«"''9' 
a.j.poil  CunAun.conf,^-/M.^.Puii,C(mPij.n,^o.M  fi.a^fcq.O'  t},70.yel'i»C^ 
CM^i8ijv.tf.y«/.i.Addeilstam€  itatemperandiefle  hftc  c6ieduri,  niii  letb* 
tor  (iibfttcaerit  (iiperftices  eo  ipfo  modo  oaoeflenc  focceflTari  ab  intefbto^e^ 
pecior«i|^79.ii*ii4f  hoc  jjpfum  quoq;  itiiraliud  appareaceK  volontate  tcA<' 
toriMtttra^cidem  VzziUiCi.  conf.^y.»um,^^.infin.vol.iSccundi  conic^^"[^ 
eflc  credttur,fi  ccftacor  fubfticuerithis  vcihis (traJi^i^s eifu  hertdes.  IdeM»* 

I 
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lit.4. Vidcntur  ^"''^  rupradidis  vcrbis  ij roli  votati  qui  nmiiirjati fucrunt  in 
inftitutioncj  non  ctiamqui  in  locum  graJnmquc  illoiutn  fucccfTcrunt ,  quia 
nominacio  cft  quid  fpccialius ,  auam  vt  pofllt  mduci  aut  rupplcri  per  rcpia:- 
fcntationc»u,qiif  quotics  locuni  habct  facit  quidcm  vt  qu i  in  rcmotiorc  gra- 
du  reucra  cft ,  videaiur  conftitutus  in  proximjorcfcd  non  illud  ctiam  vt  qui 
nominatus  nullomodo  FuiC  habcri  dcbeat  pro  nomjnato. Alioqui  dicenduin 
crit  nominato  eo,qui  fjAtrem  habucrit  eiufdcm  giadiis  fed  non  ncminatum, 
&  defun<5to  antc  dicm  fidcicommi(fi  ccdcntcm  lupcrlbtibus l]bcris,itcmquc 
fuperftjtcfratrc,  prxfcrridcbcic  pr^dcfuncfli  nominati  Ijbcros  ian<]uam  & 
ipros  noniinatos  ,  quoniam  &:  patcr  corum  fiviueictpiafcrrctur  lanquam 
nominatus  fratri  non  nominato,quod  tamcn  abfurdum  ciret.  Inaudituni  e- 
nim  cft  vt  rcpraffentatio  accommodctur  remotiori  in  gradu  ad  hoc  vt  is  pr^- 
feratur  proxiniiori  ,cum  quo  fatiscft  quod  rcmotior  po(fitconcurrcrc ,  qui 
ab  co  alioquin  excluderctur.Tcrtia coicdura  cfi,ciim  tcftator  in  primo  gta- 
du  inftitutionis  magis dilcxit  filios  quim  ncpotcs  quos  nonnominauit.Nani 
fi  poftea  fubftituat  in  h£C\Cih:i€ofcfix  CJ"  forum  jiltostnukewfuljliiuodiccn- 
dum  cft  inquit  Mantjc.vbi  fiipra  »«.7.  qiiod  fcuti  magis  dilcxjt  filios  cos  jn- 
fticuendo,  ita  etiam  fubftitucndo  magiscos  dilcxitfe  vidcatur,  vt  vno  corum 
nioricntcalterfratcr  poiius  admittatur  canquam  magisdiledus,qu^m  ncpo- 
tcs  qui  fucrunt  minils  diledi :  quomodo  reipondit  cx  fado  Curt.iuii.iow/.2  2. 
»«.8.c^  retjq  Or  nu.iuc^r  rowCi^i.ww.y.  Car.Ruin.f^w/jOi.ww.zi.vc/.i.  Quarta  cft 
fi  fihj  /ubftituti  fint  nominatim  exprcllb  nominc  proprio  vel  appcllaiiuo.nc- 
potcsautcm  non  nifigcncralitcr  fub  nomine  aliquo  coirmuni,  veluti  H  te- 
ilator  fubftituerit  filtos  cr  (iefien(!e>ites  ,  nam  fpecialiter  fubftiiuti  debcnt 
praefcrri,idcra  Mantic. 8. rv  d.i.iti  ftdetccmmjfb  (^'  l.beredcswef^j.^, 
ylt.ad  SC.Trebeli. ^oii  Curt.jun.^/.tow/.i^i.ww.y.vrr/.fx praniifj?s  c '» l.l,nv.\/^. 
C.Jc  fnCiejj.tdiH.  l?3ii\Uonf.i%.num.66.c  Jl*yol.l.cricr}f.}j.nu.^9.yerf,^.(^  7. 
Quinta  conicdura  cft,  fi  nepotcsnon  erantnaii.nequc  conceptitempore 
mortis tcftatoriSiquafi  non  poflint  ifti  iure  rcprafentationis  veniie ad  fuccef- 
fioncm  aui  qucm  nullo  vnquam  cognationis  iurc  tctigerunt,f,Y/.Tm/<'j  ^.ff.de 
ftdts  cr  legif.l.  uf.J$auuproximfo>f.ynd.cc^n.:t.l./i  i  cgnaits  de  ri  b.du  /».Ba  ld.f  ow.4  8  S. 
W.3.  Huiufmodi  enim  ncpotes  poft  aui  inoriem  conccpti  non  tam  propne 
quini  abufiuc  ncpotcs  dicuntur  l.itemprdior  ^.de  fHU  quamiiis  non 

dcfucrint,qui  coniri  fenferuntjquos  rcfcrtidcm  Mantic.ww.ii.ln  hoc  tamcQ 
magis  communiter  noftri  cofcntiunt  vt  fi  conccpti  poft  mortcm  aui  contcn- 
dant  cum  p.uruis  aut  cum  aiijs  ncpotibus,qui  fucrint  fiiperftitcs  iam  co  tcpo- 
rc  qao  auus  morcrctur,  poftponi  dcbeant,ncque  JUt  cx  propi ia  pcrfona ,  auc 
iurc  rcprarfcntationis  polfint  fucccdcrc ,  tanciuam  minus  dilc^j,  quim  qui  i 
tcftaiorc  &  cogniti  &  dilc^ifucrunt  vt  condudit  jlluAufrMantic.f/.w/Mi.cx 
Curiioiuniore</.fff«/^57.w«.u,cJ'ii.cf  fony^5S.w.5.cr  ^  Sexta  comcfciita  adduc 
plcriquc  fi  co  tcpore  quo  dcceirit  teftator  de  cuius  fidcicomilfai  ia  fuccclfio- 
ne  tractaiur  fuperuixcric  patcr  eorun?,qui  in  eius  locu  poftea  detundi  voluit 
fubrogari:Na  ncc  alitcr  locus  cft  rcprffentationi  ti\m  quoquc cu  ab  intcflato 
fucccditur,  qua  fi  viuo  eo  dc  cuius  hcrcditare  agiiur  mortuus  fuerat  patcr,cx 
cuiuspcr/bna  ius  rcpr^fcntationis  j^rxiciihuT.  fu ih.pcft fi-dtres  i.C  delfg.t.herec!, 
liiMterconfilf^Mbei.AUx.conf.^yjiu.yciuciv.  rcfcri  Matic.«*.J2.vbi  taircn  fiib- 
iungit  no  probari  fibi  hanc  ocnicauram,qu6d  alia  fit  ratio  fijccerfionis  jjitc- 
ftati  quae  dcfcrtur  pur^  pcr  lcgc  ftatim  atq-,  certucft  patremfam.intcftatu  de- 
ccffiilc  U.f.proximm  fdefuts  ^  le^ii.bercd.  AWa.  vcio  fideicomiffi  condicio- 
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B4lisinqaor|>c^anduiii  potius  cft tettpus  cucnienttscoodicionis» 
JHum  tcmporc  dics  fitlcicommifli  ccdft  f.vt/n.$  fin  ai  tem  M^ijittt  fttb  c*ndki*- 
fie  Cod.cie  ctdfCJcliemu  l.t  '(rcir/tr  ^f)  .I./i  (jirs  foH  ^c^.decontlti.^  drmvrfir.  niJ. 
proponjs  tcftatorcm  fubftituini  proxirniorcscum  adicdione  illammpro- 
'ptcr  quam  ncccflc  cft  cum  qui  fideicommiirtim  pciat  j  roxjmiorcirj  ftiillc 
mortistemporc  vel  yerc  vcl  interprccatiue  >  vc  in  fpecie  refpondit  Bdd.aii; 
*  488.v#/.).  Sepcima  coniedluca  illa  adfmar«  ccftator  fttbftHacric  falua  era- 
'  ^Hs  pnerogaciua.  In  hoccoim  cafu  vtz  quifquani  dubitic^^oiii  ftia  nrpiahj» 
Wionis  omnino  exctnfum  incelligi  dcbett  Ac^ivfi^.iA^ad»  vbi  CilbeoCm 
$.CMlSCTirtyB,Dcc.conf.i.tiu.6,^  mtf.^ioS.mfrmif,efmfi^  iw/r.u.CoA 
iun.r«i/.t(4.ff»Mi.9'  Didac.Coaarr.^«^.^iiW7.(4i/i>.38.'»y.4.cum  aliis  picrifqoc 
citatisper  Mmtic.  >fc#//'/»riifi».9.Nili,inquit  ilkstcftatorJixeritfalua  gradia 
prx;ogicina&  feruato  ordincfucccflionisabintHlato  vei  ^juretrad.to.  Ei 
D ccio  cotjf.y^.poji tium.\.c^ucin  Tcfcrtzc  fcquitur  D\da.c.d.( .^ii.nf',^.ifn  f.S.  0- 
daua  &  pofticma  conicciura  cft  fi  tcftator  rubftitiicrit  cxprcflim  proximio- 
rrs :  quali  exprcflio  ifta  omncm  cxcIudatfidioncm,&  confcqucntcr  rcp.z- 
fencacioncm  qux  nihil  nifl  fiftio  cfticilm  in  fidcicommtflbrom  ?crbis  mter* 
precandif  veritatem  non  fi^fttoncm  accendi  oportcat  Lfidei§$mii*iffi,m  jt,  ik 
cmdk,t9-  Jtmmjfi.  iStstim  Flnriu  4i,$X»9eU»  Feiki  ^Jemr^flc»    Ac  qnifli* 
*^nam  pleriquc  magncintcrnoftrosantoritJiis  viriconcrkpoianiiic  «  imct 
qubsBaid.</.£0'/<C488.vi^}.  Alcxxmfj^y.m.MHfiit.^^er/h.fMHrtirrferi^UHrA 
laf.  cunf.  1^9.  hb,  ^^.  frcqucmior  tamen  noftrorum  fchola  conie^ram  jfUm 
probat  nifi  cxfortioribuscon:e^barisconuincatur,vtIoquiturMantic.M»  ,c. 
poft  Didac.^.r.^.58.fl«/n.4./«  vw/.^.&Roland.a  \ .ccn^.^h.nnni.i^.tfey  f.yn ;  m 
auid  multi.  Et  hxc  quidem  funt,quae  cx  communiorc  intcrprctum  noftrorum 
leotciltiam  hanc  rcm  di/putari  poflunt.Nos  vcrb  ctii  facilc  admittimusiftas 
omnes  coniedfcuras  >  qui  nullo  prorftscafu  rcprcfemationefn  in  fidcicoin- 

li^lf^ftmM^r^Oin  errorcde  repnrfcntationis  iurc  quiboildanl  €alibMa|i 

iSam^iti  iddcicommiSsindiicendo  ,  fufpedafalliqoenonimmeri^vidai^ 
poflint.Dicema^nbnnOllabrcuii^squjr  ailicipriorcs  conir£hifa$pertioenc 
Dercliquis  duabua9  ^66ft!aihmiiorismomentirunt,tufli)spoftea  di^hiiib 
Ergo  quod  ad primam pertinct,qua?  illa cft,fi  teftator  cum  plurcs fub  nomt» 
ne  colleftiuo  inuit.uiit  adfidcicommilTam ,  eos fubftitucrit  adiedto  nomine 
fiipcrftitum,dico  vidcri  eam  potentiorcm  ad  impcdiendum  ius  tranftniflio- 
nisco  cafuquo  alioquinpof!ettranfmifliofideicommiflic6dicionaiis  habci- 
re  locamex  tacitavbhincatetcftacoris  (iuxta  opinioneifiaiiiniintcrprcture 
iM^rum'  quz  a  hobis arquft  vt erronea fb^eriOreUemificluyadrtfonluCMft 
^ )  o u^maalmpcdicpdum  lus  rcprzfentatiOnif.  Nec  enki»  ficri  foteftvt 
iion  finc  fupc^^ccs  qui  fedticommiirom  pecont  iorc  reprcfcncitlonis  •  licde 
przmortuiIi)it  illi,quomodo  prxmortuosefle  necene  cft,ln  qnomm  iocuol 
^adiiiuque  fuccedunt.  In  e<Sque  diflfiBrt  tranrmifl^io  a  reprxfentatione^ubd 
iTlarcfpicitfauorem  &perronam  tranfmittentis,  harc  vcro  perfonAin  reprre^l 
fentantis.T  anffnltcit  qui  eft  in  proximiorc  gradu,  reprarfcntat  qi  i  clt  in  re^ 
tn6)ci6rc,idcoque f  cilius eft,vt  fubftitntis fupcrftitibus  impcdiatur iranfmif» 
Ho.qiiim  vircpr^fcntaiio.Qiipnif^do  cnim  autquo  iure  pofletquistanqoam 
fuDU  tutus  fiucicommifTum  iranfmitterc  ad  quod  nonalijiint  vocatiquam 
fupctfticcSi  Q  iplc  ^rsinoriatui:?  auc  (^uidtam  amtiarioiiiiqulm  fepp^itcpl 
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efle  qnefn  &praemortuurn?Ellquc  m  hanc  fcntciiiiam  apertus  textns 
heredei  mfi  y/^fxitfn  H0  ad ScTrebeS.ybi  &  icftator  proponcbatur  grauaffc  fi- 
lios  vtc|ui  coTonipriordcccdcrct,partcm  fuam  hereditanam  fupcrftitj  frairi 
rcRitucrct  & hcgatPapiRianus  pr^mortuilibcrosad  fidcicomnufTum  admit- 
ri  porTcin  illis  vcrbistfj/iifwrf^r/mrf/K^/wrxwf.-ouamquatrinonputoaliudrc- 
rponfuruin  fiiillc  Papmianum»ctiam(i  nulfa  in  lubltitutjonc  mctio  fuperflitit 
fs<ftafuiflct.    Noncnimcb  miniis  vcrumfijjflcccondicionalc  fideicommif- 
ium  cflV,  quod  ad  hcrcdcs  nuquam  tranfmfltirur:  at  rcprjfcntatio  non  folilm 
non  impeditur  ob  id  ,  tjuod  quicrantprrtxiinforesm  gradu  ptxdcccflcnnr, 
fcJ  ncc  alitcr  induci  potctt  doifii  fi  prxdcce/Tirte  probentur.  Qi.id?  quod  in- 
terprctibus  noftris  placct ,  l\  teftaror  planbusinAitutis  fubltitucrjt  inuiccm 
fupcrftitcs,&  corumlibcTos,4i  aliqui  cx  cispi^dcccfTcriBtfupcrftitibuiIibc- 
ris,canicn  prxmortuorum  quoquclibcros  ad  fideicoirmilTurn  admittj  ,  noJi 
cjuidcm  iurc  tranfini(Tionis;fcd  cx  prOpriaperfona  &  tanquam  cxprtflim  vo- 
catos,qoafi  cadtftionc  «>/»w  pcrfonari^^fx  (ubftiturorum  non  qKjfifupcrfti- 
tum  in  abftra6bo,fed  qajfifubftitutoiuni,&,vtI()quuntur,inconcrero  figni- 
ficatrintclligantur,/ubftiruiiqiie  ipforiim  hberi  ih  emn  cafnm  quo  pjrcntes 
ipfosnon  fupcrftitcs,fe(^  f  ix  'cfundos  eile  contingcrct.    Sjc  en  mPhil.pp, 
Corn.  t«n/^p./i^.i.  p'ej  i/quc  Scivirus  noltri  coiiful'  jsai^prubat  sqiia  nosre- 
tulimi»  in  Codtce  noftro  Thtmw^.zA  er  p  7)'-  fi^irt .  ct^o  fifcmpcr  vcra  jn^ 
tc;prctej  fcntiunr  ,  non  lcmpci  vcjum  ck  'u^\icAnYni\6tiot\Qn\  fpperfttium 
impcdire  quomir.U!,  pr^rriioti  oruir  Jibtri  pcflintrucccJerc  iuiercprxfcn- 
tationisli  njoJo  fub  aiiquo  noii.inc  liiic  proprio,  fiue  ippcllanuo,  fiuecol- 
ie»f^iuo(int  vocaff.   Deuidcvcio  ,  fi  tiVm  quoquc  alni  rcmotiorcs  in  gra- 
du  contincnturappenauonc  vocatorum  ,  non  tamen  nifi  perpoftcrius  vo- 
caii  intilliguntur  ,  ul  cft  poft  proximiores  ,  &  nihilomngis  cxtluduntur  i 
iure  rcprarfcncationis  li  inteiprctibus  noftriscredimus  ,  vt  fcilicct  cx  fidci- 
commilio  fuccedantco  ipfoordine  quo  fucccf^crcntabintcftaio ,  curnon  i- 
dcm  diccmus  etiamfi  [cftator  fupcrftitcs  fubftituerit  ?  autcurrxigcmus  vt 
cxprclfcrittcftator,cum  fuperftitcs fubftituit,  vellefevt  fuccedant fcruato 
iuris  ordinc  j  &  co  modo  quo  ab  intcftato  fuccedcrcnt ,  quod  inrerpretes  re- 
quirunt  ?  Sccunda  fa.,  i  conicdura  extra  omncmprorfi.s  dubitationcm  cft, 
vt  rcprarfcntatio  locum  non  habcat  fi  fubftitutio  fidcicommiflana  fa<fta  fit 
pcrexprcflam  aut  implicitam  nominationcm  hercdum  inftitutorum.  Nam 
rcprarfcntatio  facit  duntaxat  vt  qui  remotior  in  gradu  cft  fubintrando  in 
locuin  proximioris  rcprarfc/ltet  ipfius  gradum  ,  at  non  etiam  vtrep:«fcn- 
tctur  Romi  natio  fada  in  priorc  gradu ,  vt  vcro heredis inftituiio  multi)  nii- 
nus ,  nccproindcfacerepotcft ,  vtfubftitutisperfidcicommiffiim/?r^f/»^7/> 
hereJihuiah}  poftlnt  lc  diccrc  fubftitutos ,  quam  qui pr«d;di  &  prrcnomina- 
ti  heredes  fucrunt.   Planc  tertia  coniedura  ad  cumcafumpertincns  quq 
teftator inftitutisfolis filijs ,  poftca  cos coriimquc libcros  per  fideicommi/Z. 
fum  fubftitucrit  ,  non  carct  fcrupulo  &  dubitaiione.  Er fi  cnim  dici  folct 
eosquos  tcftacorin  inftitutione  dilcxir,  vidcri  infubftitutionequoqucprx-f 
dilcdosfuifle  » id  tamcn  non  nifi  in dubioobtinct,  non  aurcm  cum  fubfti- 
tutionis  vcrbj  funtaperta  ,  quxaliosad  fiJeicommifliim  vocantquamqui 
fuerant  mftituti.  Prxfci tim  vcro cilm  fubftitutio  facta eft prr exiirelTioncni 
|pcciaIisnQtv»inis  fiue  pr(>prij,(lue  appcllatiui.cuius  propna  fignificatio  nul- 
lum  harficatioui  locum  rclinquat,dc  (juibus  pctfonis>aut  dc  quo  pcrfonarUra 
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gradu  tcftator  fcnfcrit ,  vt  in  propofiia  fpecicin  quafingimusfubftitutof 
cxprcflim  fuiiTc  n«n tantum  eos  qui  fucrant  inftituti^fcU  ctiani corum  filios. 
Nam  qui  fimul  &:  2quc  runtfubdituti  adcoquc  nominacf  iicct  diucrHsno- 
minibus,CMr  non  fimul  &  xquc  fucccdcnt  ?  alioqui  dicenduai  eric,fi  quis  Ti* 
lio,Sempronio  &  Mtuio  hcredibus  inftitutis ,  Titio  abfquc  libcris  moricn- 
ti  fubflitucrit  cx  fideicommifTo ,  Scmpronium  Ma:uium  y  &  Cornclium ,  fo- 
losSempronium  &:Ma£uiumcxfubftitutionc{ucccflnro$  9  non  cciam  Cor- 
nelium  quia  nofi  fuerit  ille  cum  cartcrisnominatusin  inftitutione.  Quod  ts- 
men  abfurdum  cffcc  diccrc  >  cum  exprcHio  nominis  faciat  nec  dubitari  poilit 
quin  ad  fiJelcommiftum  i/iuitati  fint  omnes  ijjqui  nominaci  fuerunt>cciaicu 
nequc  in  inftitutione  nominaci  rcpcriancur,  nequc  fmt  in  gradu  zque  proxi- 
mo ,  vt  diximus  inprxccdentjbus  circainccrpretationcm  jJ./nyXtfVifoTw^ftj^i/. 
fmniA  ii.altas  l.atm  ttade  /fi^rf/.i.Solufquc  ille  cafus  cxcipicndus  cft,in  quo  tc- 
ftator  aliquos  ex  hcrcdibus  inftitutis  (pccialiter  inuiccm  fubftitucrit,  Tuoc 
enim  licct  poft  omncs  inftitutionis  daufulas  imnes eatiam- 

gne  filiosinuicem  fuhflitue:\']  tamen  non  contincbuntur  intcr  quos  fpccialis  fub- 
ftitutio  fa6:a  cft,ncquc  ipforum  Ijbcri  l.ctheredi  /^i.^.^m^airem  de  yulg.c^  pi- 
fiU.fubliit, 


E  R  R  O  R  S  E  P  r  I  M  V  S. 

Circd  edfdern  cmieciurdi  eontinuau  tracJatit, 

DEMoyE  trt^lari  poteft  circ:  quartam  conicfturatn  ^  B?j 
fubftitutl  fint  fpccialitcr  nomine  proprio  cxprcflb  vcl  appcl- 
latiuo  :  Ncpotes  autcm  ncn  nifi  gencralitcr  fub  nominc  ali- 
quo  commiini,puta  fi  [\ib(i'nucm  lihos  defctndentes,  Nam 
cilni  non  poftit  adie^ka  vidcri  ditlio  defcetidentes  poft  cxprcf- 
fam mcntioiicm  filiorum,ninad  coprehendcndos  ctiam  cos, 
qui  alioquin  (iliorum  appcllationc  comprchendi  non  DotuKTcncan  noii  fiat 
iniuria  nepotibus  qui  fupcrfunt  ex  filijs  prxdefun£):is,fi  cum  fuperftitibus  d- 
lijsnon  admictantur?  Si  cnim  ad  fidcicommitTum  quod  fjmiltar  rcliflum  cft, 
ctiam  remociorcscumproximioribus  admitrutuc  dummoclo  ad  eos  volun* 
taceni  fuam  teftacor  cxtcnderit  vc  fcriptum  cft  d.  $,  in  fideicommiffo,  quanto 
tdagis  ij  admictendi crunt qui  pro  fe  nabeant  &  vcrba  tcftamcnti,  &  bcncH- 
ciumiuris,vt  parcntispraEdcfun<n:i  pcrfonamrcpra?fcntarepofIint?quarc  ncc 
4cfunt  ex  intcrpretibus  qui  contra  coniedburam  hanc  fcntiant,  admiciantquc 
nepotes  cnm  fiJi js  primi  gradus  quoties  ceftator  fubftituit  filios  dcflendeit' 
m,intcr  quos  Socin.iun.cow/.io.wM.j.c^  /f^-^.t/o/.j.quem  refcrt  Mantic.r//<7ji. 
5. //KS.ffflvn.S*  Sane  quod  de  nepotibuspoft  aui  ciDfJ^mquc  teftatori&mor- 
tcni  conccptis  traflanc  interprctes,  vt  nunquam  poflrmrrcprarfcntationts 
iure  faccedere ,  ccrtiftimum  cft ,  vel  ex  ipfa  interprctum  nonrorum  diilin- 
Aione  quat  non  alijs  cafibus  admittit ius  reprxfcntationis in  f? Jcicommiflb, 
qu^nn  quibus  haberet  locum  in  fucccinonc  ab  inteftato.  Certutfi  nam^uc 
eft,  nallo  iure  poffe qucni  ab  inteftato  ci  fuccedcre  qucm  nullo  fanguinis  & 
cogtutionis  vinculo  comingat  >  cuoifacce^oacsdmncsiiiteftati  nonnifi 
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fartguinis  juredcfcrantur ,  cum  ver6<^ui  pollalccriutmortem  nontnodo  c- 
Hitus  4  (cd  etiin)  conccpti  s  lit  nuUojrroxiniitatis  gradu  ipCum  contingcrc  vc 
fupr4  diKinuis  ex  d.l,Tihm  0^:4^  fun  c  ii^tt,  /.l.  fi.^aMuprcxinuor.  fj.md.c^ 
Mdt.  Ec  hoC(]uoqiic  confequcns  vidccur  ei  quodfcriDitlurifc.i»</i^,^.in  fi- 
deicommillo  adautccndos^dc  ad  fidcicomnnirum  tair.iliar  rclidum  ilIos>qut 
fucrunc  iii  fjniilta co  teniporc quo  ceflator  morcretur.vc intelliganius  cxcc' 
rosGqui  fupcruenerincad  hdcicommiflum  huiufmodi  non  pcnincrc  ,  tan- 
quam  c|ui  non  iint  dc  fimiiiieiufdem  celUtoris ,  nili  vaidc  impropric  ,  &  a- 
buiiuc.Vndc  illudctiain  cftquoJ  ii  cxi}s  aiiqui  inedio  ccmporc,idcfl4mor« 
tc  ceilacorisin  dicm  vfq.iccedcmis^tidcicomsniin  fi..erincemanci^ati  »  non 
eo  mim\sad  tideicommidijfm  admitci  poiVtmi.peto  6^.$.yitim.d€ IrgAt.z.  An 
quia  etiam  poit  cmancipationem  vidcantur  cllc  adhuc  quod.iina)odo  dc  Fa- 
niilia ,  ob id  lolilin  quod  func  dc fanguinc 6t  cognatione,  vc  quidaro  puiant? 
Minmic:  fcd  quia  vt  cx  voluncace  adinitii  pofiinc ,  fui&cic  faiiFcillos  in  tami- 
lia  co  ccmpore  quo  ceflacor  moricbicur,  qui  ad  ptrfonas,tum  in  familia  cxi- 
ftcntcSfpocmiquam  ad  iusipfunifamdn  rcfpcxiiTc  intclligitur.  Nccquod 
ad  fiieicommiflum  condicionalc  admitti  pollunc  omncs  ij  qui  tcmporc 
cond  cionis  eucn'cnus  &  fi;peiftitcs  dc  capaces  rcpcriuncur  Lrmnqut po/i 
lOi^.de  un.lK.^  tiem.jd i  tmfMi',  Tunccnim  idobtinct,  cilm  fidcicommil- 
ii  verbae.iin  mterprclationcni  piiiuntur  .  quia  in  difpolitionibi  s  condicio- 
nalibuSfVt  iam  iapius  diximus,gciicr ilc  cfl  vt  exiilentis  condic.onis,non  dif- 
poiicioAis  tempus  (pedctar.   Atvcrbanonpattuntur,quotiesceftacor  auc 
tamii^  lu^  reliq<ut  hdcicommi(fum,vt  tn  d.f.in  fide%commjjj\mt  proximiores, 
fiue  cxprelUn»,  iinetacuc  inu  cauit,quomudo  muicatoscos  fuilicponendum 
cilcibn  de  repraefcntationis  iurc  d ifputatur.  Quid  cnim  attinct  dc  reprxfen- 
tJtione  quirere  nifkcum  de  proximitatisgradu  quxrenduin  cil.  Proximior 
porro  ncccflc,  ncc  fieri  vnquani  potcft  isqui  nulloproximiiaiisgradu  dc- 
funftum  concingic  »  (iuc  cx  propria  pcribna ,  iiuc  per  repra-lcntationcm  ve- 
litfuccedere  ,  vndeilludctiamc<V,quodiquibufdam  craditum  iiipiadixi- 
mus,&  nobis  probatur*  nulio  iure  poiTcTcprarfcntationcm  praetcndcrc  illuai 
cuiuspater  iiipcruiterit  teftatori,quam  fexcam  eflc  conicdkuram  rctuliniusj 
nec  m  igiscumdcfideicomraiiro  tradatur  ,  quam  cum  dcfucccflioneintc- 
ftjci.  Djo eiiim  cxigit  rcpr^rcncatio,  vt  habcre  locum  poflit.   Primum eft 
quod  mod6dicebamus  ,  vtaliquofanguinisgradudcfundtum  contirgatis» 
qui  pcr  rcprarfentationcm  vult  admicti.Altctum»vt  eo  tempore  quo  paterfa- 
milias  moritur  »  de  cuius bonis  difputatur  ,  przccdens  gradus  de  quo  repra:- 
fentando  agitur  ^  neminc  occupccur  :  nam  fi  tum  occupatus  reperiatur, 
omncm  reprz/cntacioni  viam  in  totum  prxcludit,&in  perpctuum,liquidcm 
illud  deinu.n  tenripus  infpictcndum  eft  ,  vc  fciatur  quisproximior,aut  quis 
xqu^  proximus  cifc  vcl  videri  poflic. 

HRROR    OCTAVVS.  " 
Dc  froxtmitdte ^^duf  ^e^ndd  irner  pluresfTjulMtmt  yoottiSffiMe  es  fejld- 

mentcyfiue  dh  mtejUt*. 
T  in  hanc  quoqnc  rem  tcxcus  clcgans  &  apertus  cft  in  J.  $.  in 
fidetcomHnjj'o  ,  vbi  difcit^  fcribic  ModcfHnus  ,  non  folum  id 
qaod  iam  diximus  ,  ad  fiJctcommiirum  familiac  reli6bum  ad- 
miciendos  cos  qui  in   tumiiia  iueiisnt.  co   temporc  quo 
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teflacor  moriebicurjfed  etiamjquod  ad  fem  noikam  inagts  pcrtinct  >  ex  iii 
qui  fiicrunciiifamiliaeotemporepriusadaiictcndosilios  >  quifuntgmb 
proxiiniorcs»  ncdubicari  poincqumgradusproximitasxdimanda  /itextf- 
porc  quoquc  mortis  ccdatoris ,  iicct  fidcicomminum  condicionale  propo* 
iiacuryQiialia  vix  cdjVtnon  ilntcatqua^Famiiixreijnquuntur.Acquin  iion 
patreni  liabcc  fuperiliccm  tcmporc  mortis  ccilacorisi  iicct  iam  tHm  i 
ceptusSc  natus  liticontingicquidcm  aJiquoCanguinis  gradutenarorem,(ci 
noneoqaifaccreporsicvcveiproximustilmeilC)  vcivnquam  Bcri  pofiic 
Friidiaeigopoileaccrtct  dcrcpra:rcntandopacrequem  rcprarfenrarc  M 
rocuit  co  temporc  quo  vel  proximior  vei  xque  proximus  cilc  aut  videri  <ie- 
«^>cbac  Qi^emadmoduni  nccin  (ucccdionc  ab  intciUto  quicquam  pro4ei^> 
fieri  qucm  proximum  poddclaianj  licreditatcm  %  /i  cius  dcJatx  teno||tfi 
proxiinu:»  non  {u'\tfdJ.i»$.proxvnum  T).tle  fnts  O"  Ifpt,  hcrtd.  Alioqui  fuoQili 
fioinagnatisinduccrcturconcraiurisvccerisrationcin^dcqua  i/i  $.  fUt^ 
Inji.de Irgit.A^n.tt.fMU  eJf.Qirod  ius  quamuis a  Jufliniano  cn>cndatum  Cit indu^ 
(5^j  ctia.n  in  agnatikfucccisione,  vtfciiicct  agnato  proximo  cxcXnCo  aba- 
deunda  hcrcditacc  fcquens  in  ^radu  admitti  poflic»  acii  dciatx  iiCTcditai:! 
temporc  proximior  fuiflct,  qui' rc  vera erat  rcmotior  i  ncmo  lamen idcirco 
dixcritiindbdum  fuiiTc  a  iuitiniano  ca  coni^itutionc  ius  reprxfcntationisin 
fauorcin  illius  qucm  alius  mortistemporc  anccuerciirec.  Nihii  cnim  al;i«i 
laflinianus  coniticuic.niii  vcpoi^criorisgradusagnati  qui  iiiortis  tempore 
iucranc  rcniociorcs,  poinnc  niiiilominuspoflexciuros anccciorcs  adiuioi 
&  quidcm  cx  proprio  lurc  propnaquc  pcrionacanquam  agnaii ,  cilm  antoi 
non  mCi  canquam  cognaci  admittcrcntur  pcr  prxtoreni  i  ex  proprio  cainca 
quifquc  capiCe  6c  cx  propria  pcifona.Ergo  quamuis  admittanius ,  quod  ad* 
xnitccndum  fanccfijin  co  diftcrcnccm  cireracjoncm  fucccflionis  fidcicom* 
milTarjz&IegicimXin  mcramiurjsracioncm  infpicias,  quod  fidcicouDin-i* 
fariacra^um  cemporisiiaberc  potril&  rucccfiioneni  graduum  in  tetfiimi 
vfque  condicioniseuenicncis,non  ctiam  fucccilio  Icgitima  cxcra  cafuiniff./. 
froximMm(^$,ylt.ti.Li,defkiscrle£i/,Vo{iet<\uhii  camcn  luliiniao»  cooAi* 
cucionc  iioc  ius  immutatu ciA»induf^aquc  in  agnatis  ctiam  graduum  fucccf* 
iioncvidctur  bona  vtriurque  Aicccfiionis  bac  partc  comparatio ,  faiceni  ha- 
^enus,vc  ficuci  luftinianustnduccndoius  illud/ucccrsionis  inccr  agmiot 
non  idebcamcn  induxic  ius  reprxfcntationis»  adco  vtaliaopus  ftjerit  co» 
ilicutioncadfacicndumvtFracrisHlius  in  fucccfsione  pacrui  dcfun^^iconr 
currenscum  pacruofupcrfticcrcpra-rcncare  pcditgradumrui  pitns»  Dccii 
tamcn  aiiccr  quam  fi  pacer  viuo  frarrcfuo  dccenerit.  V/i??.  ^Anth.  p$H  Jidtrti 
C.dek^uJhered.  Itanequc  pofiicquifquam  dicercin  fucccrtiojnc  fiucicon'.- 
miirariaiocumciredcbercreprx/cncationi  infauorccius  qucm  pacer  toi^ 
ricntetcftatorcanteuertcrit.obid  rohimquodcx  caufa  fidcicommifii  po^ 
iintvarij  ciTcgradusfucccdendi.Vtrumqjenira  limul  flarepotcft,  vt  &fuc- 
ccdcndigiadus  fintdiucrii  ,  &C3inencx  finguljs  gradibrsfucccdaturiure 
proprio  ac  cicra  iusrcprxicntacionis,niii  co  folo  cafu  quo  insrcprxfentatio' 
nis  natum  fucrit,formatumque  iam  indcab  cotemporequo  viucrct  adliuc 
is  dc  cuiusboniscontcndicur.Idqueconfequcnseil  ei  prcpo/itioni  ,  qaxi 
sobis  fxpiusrelataprobataquecKiper  tideicommillum  fucccdi  teflatoriiio 
autem  grauato.Facic  nainque  ea  rcs  v:  in  iure  fucccdcndi  non  aliud  tetnpus 
infpicicnduiu  fic qu^m  «^uod fuit uipricmc  cciilatoic  quoiics  de  proximjtate 
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!c  gradii  proximiutis  cjuacrendum  eft.-Hoc  cnim  addo  vt  cum  cafum  cxcJu- 
izxTk  ^iuo  hdcicommifluin  extrancis  rclidum  eft,  quibus  ccrtum  cft  rclinqui 
porfc  tamec/i  viuo  ccftatorc nccjue nati fucrint,nequc  conccpti,  dummodo 
m  rcrum  natura  flierint  temporc condicioms  exiftcntis.  Scd  is  cafus  ad  tra- 
^atum  noftrum  no  pcrtincccum  dc  rcprxfcntaiionjs  iure  quxri  nihil  pof- 
fit  incer  cxtrancos,  fcd  tantilm  intcr  cos  qni  teftatorcm  fanguine  lotingunt, 
fi  quidccD  finc  cx  dcfccndcntibus  vfqucad  jn/initum,  Cm  cx  tranfuerralibus 
noii  nifi  ad  filios  vfque  fratrum.Ncque  vcro  ncgamus polTc  illos  qui  rcprae- 
fentationcm  allegant  fucccderc  ex  hdeicommillb  cx  propria  per/bna,  pro- 
pri<k]UC  iarcsfi  velint,acproindcfuoordjnc.Qupm«aofucccdcrcnt  neircnt 
oninino  cxtranei,nill  quod  illud  prartcrca  cxiginius  ,  vt  concepti  Imt  viiio 
tcftatorc,  quotics  tidcicomnii(riiin-iis  vcrbis  rclidlum  cft ,  ex  qiiibus appa- 
icai  noluilTc  tcftatorcm  vt  ad  riJeicomniillum  cxtranei  adiaitierentur» 
id  eft  aJij  qu^mqui  vcl  familia  &c  agnationc,  vcl  cognaiionc  faltem  a- 
liqua  tcftatorem  contingerent.  Dc  poftcrioribus  duabus  conicCturis>  quo- 
niam  majoris  momeati  &  dil quiHcionis  cffe  vidcntur ,  fcparatim  nobjs  di- 
cendum  cft. 


.  .    ,  .  £  R  R  O  R   N  O  N  V  S. 

SitesUtor  fhres  fMbnititniifrh  ncmiaf  coSe&i/to  fdkd  grMr 

Ximures, 

T 

Xomnibusillisconic<5turi$,  quasfupri  rctuHmujinoftrisin-^^ 
ccrprctibus  probacas  cfle  circa  cxcIudcnJum  ius  rcprarrcntatio*^ 
nis  eo  quoquc  cafu  quo  alioquin  iidcBi  intcrprctesrcpra^fcnta-* 
cioni  locum  eflfe  in  bdeicommiftis  volunt ,  ca  mco  iudicio  cci- 
tifsimaeft,/itcftatorcilmpiuresfubnominccollcdiuo  pcr  fi- 
dcicommiflum  fubfticucrct  adicccric  Iiacc  vcrba,/4//i4  grM^M  prdr^ditMU 
Nam  cum  caficpotifsimilm  vis ,  &  poteftasrcprarfcntationis  quotics  ei  \oy 
cus  cft,vt  graduum  diftin^ioncm  &  prasrogatiuam  tolIat,quia  fecit,vt  qui  fc 
vcra  mrcmotiorcgraduconftitutus cft  vidcaureircinproximiorcpcrjndc- 
qucfuccedatcura  eo  quirc  vcra  proximiorcft,adiparem  gradumtcncrct, 
auidobfecroapcrtiuscftquimvidcrcteftatoris  qui  in  fadcicommiiraria 
fubftitutionc  adiecic  vcrba  jlla,  fMua  ^*dits prxroyktiua ,  voluntatcm  illam 
fuiftcjvt  nullus  non  dicam  rcprarfentationi ,  led  ncc  quarftioni  dc  reprarfen- 
tatiooc  lociis  relinqucretur^Sunt  cnim  ifta  mcrcoppo/itainuiccm  ,  dirc- 
^oq-,  cocradidoria,  fuccedcrc  aliquos  ex  fideicommjftb  per  ius  reprxfcnta- 
tioni$,&fucccdcrc  falua  graduspracrogatiua ,  vt&fonus  jpfc  vci  borum  pc- 
ne  dcmonftrat,&  difcrtc  fcriptum  eft  m  ^uth.  pofl  fiatres  i.  C  de  Uiit  kned: 
vbi  ob  hanc  caufam  Paulus  Caftrcnfis  qucm  alij  penc  innomcri  fccuti  funt» 
fnotuspotifsimccK  vcrbisciustcxtus,  dc»:ctni]ilum  poflchoc  cafu  locum 
elFe  rcpra:fcncationi :  vidcniiirquc  mihi  intcrprctcs  ia  hoc  vno  pcccaie, 
quod  hanc  vocanc  conicfturam  ,  quat  Camcnnicitur  tamapcrtis  vcrbis 
icftatoris.vtnullus  conieaurac  locusrcHnquatur.  Ettamcnnondcfuntex 
imcrpreubus  noftiis  qui  hoc  quoquc  cafu  icprxfentationcm  inducaBt,quo$ 
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rcfcrt  Antonius  Gjbriclius  >  in  C6tnunibus  Opiniontbus.  Racio  illorum  cfb 
quia  pcrrcprxfcntationcra»inquiunt,gradus  non  corrumpitur,  fcd  rcprarfcn- 
tatur.Mira  fubtilitas  fi  diis  pIacct,Qti^iii  vcro  intcr  graduni  &  gradus  prarr> 
gatiuamnihilintcrlic.  Fatcor  non  corrumpi  graduin  pcr  iCpra:lentationcT, 
tiuoniam  quifuit  primusgridus  fcmpcrpnnius  rcmanct,  iicniqjc  portcno: 
icmpcr  c^ui  ab  initio  poflcrior  fuicquiidza  pcrfonaalic^ua  (ubnitit  qox  prio 
rcmgradum  occupct.  Scd  ncgo  ficri  poflc  vt  inducateir  rcprxfcntatio  quir. 
hoc  ipfo  prxrogaciua  gradus  corrumpatur,qux  tota  in  co  cli ,  vt  qui  pr^eccdi: 
iu  gradu, fcqucntium  graduum pcrfonasomncs  in caula fuccellioms  anrc- 
ucrtat,quod  tamcn  ncfiat,impcditrcprxfcntatio.  Non  potcft  igicur  ccftaicr 
qui  Hdcicoiumidum  rclmquit  prxcipcrc  vc  cx  fidcicoiiitniiro  fucccdacur  faio 
uagfaduspca:rogatiaa,quin  hoc  ipfo  apcrciirmc  lusreprxfentation  s  cxcla^ 
dat.Quarc  ncc  polfain  p.robarc  cxccptioncm  iliam  ,  quam  addunc  ij  ipfi  qui 
nobilcum  fentiuncvt  coniccftura  hxc  ita  dcbcat  intclhgii  nifi  ccftacor  cifxcrit 
Hjdtidgrjidris prxro^4ti$i4  er  feruato  ordine  fucn fi.o-ju  J>  wtr Jt  tto  yfet a  mre  trAthh 
Qirjin  fpceic  voluncreprxfcntaiioni  locumclfcomnibus  illiscalibus  ,qa.' 
bus  ctiam  ab  incellato  locus  cllct  vt  condudic  Didac.  Couarr.  csp.  38.  pr*d. 
quxU.uMrn^.  ver(.S.[*oi\D<:c.  confil.  J^^f.jubnwii.  i.  quos  rctcrt  &  iccjuicu/ii- 
luilriff.Francift.Mantic.///;.8.^/^ 4om'rc7.'v/  .ve*//»«/,/;/.  '^.nMn.').in /7/i.ImpI:cant 
cniin  lila  concradict.oncin  vt  cx  hdcicoinmiiro  fucccdatur  falua  gradus  prc- 
rog.itiuaj^icruaro  ordine  iuccciTioqis  .ib  intcitato,  prxtcrquain  iis  caubus 
in  quibus  ab  intcitato  q  ioquc  fucccditur  fulua  $»radus  prxrogatiua  ,  cjuod 
contjngit  in  tranfucrralium  lacccflionibus  poil fratres fratruiuquc  iilios,ncc 
alio  pr.cccrc^  vilo  calu.Eadcm  fc^equ^cltio  &  idcm  ira<5tatus  cit ,  fj  tcflator 
pcr  fidcicommilTum  fubftitucritcxpreflim  proximiorcs.  Etfi  cnintcumdc 
caufj  &  fuccellione  inteftati  quxntur ,  non  aliam  ob  rationcm  difpucami^ 
quis  /ic  proximior,qu^m  vtfciamus,cui  iuccefliodcteratur ,  non  idco  tamctf 
quis  proximior  cit  ,  quod  i uccedat ,  fed  idco  fucccdic  qu6d  proxiniior  lir: 
jiec  qucmadmodum  rcprxfcncacio  immucat  ius  fucccllionis  ,  ita  ctiam 
iinmucarepotcit  ius  proximitatis  &  facere  vtqui  proximior  crac  ,  non  iii 
&  rcmancacfempcr  proximior.    Proinde  qui  fubltituit  plurcs  fiue  dcfccn- 
dentcs>iiuc agnatos.fiue  cognatos ,  fub icita  illa  qualitatc  proximiorum ,  ni- 
hilaliudcoiiitituiire  vidcri  poccil,ni(i  vc  verborum  compendio  videan- 
tur  illi fubitituci  falua  gradus  prerogatiua,citin  non  aliundc fuimtur  prx- 
rogatiua  gradus  quam  cx  ordmc  ac  poccftatc  proxifnitatis  :  &  cuidcnier 
abcrranc  ,qui  cxiltimant  re.motiorcs  fucccdcnccs  perius  rcprxfentationiS 
cura  pioximioribus  xquc  proximos  incclligi  dcbcre.    Succedunt  cniin 
illi  ,  non  canquim  xquc  proximi,  fcd  canquam  proximitatis  gradumrc- 
praticntances,qua  reprxlcntationc  nullomodo  indigcrcnt  li  rc  vcra  rcmo- 
tiores  non  clfcnt.CAm  crgo  iint  rcmotiorcs  ,  nuUaprorfnsratio  ett  ,  vtad 
fideicoiDiiiiiiuin,  quodnonnili  proximioribusrclictumcit,  adniittantur. 
Qiiarc  nec  opus  clt  vt  ad  cam  rationcm  confugiamus  quam  adfcrunt  ij  qui 
uobifcum  ientiunt ,  quod  in  iidcicommiflis  vcritas  non  Hiftio  contidcrcniri 
exl.fideicomm  jjutn  'j6.de condtc,     demonftrJ  Stat>ui  Uorus  48. ^f.  CoriteUo  Felici 
D.dc>iur,  ftfc.  Niiii  qui  fucccdunt  folo  iurc  rcprxfcniationis  ,  ncc  vc- 
ic,  ncc  fiitc  funt  a*quc  proximi  ,  fcd  eo  tantiim  gaudcnt  priuiicgio,  vt 
non  anicucrcantur  111  cauia  ruccefiionis  abiis,  aquibus  tauicn  incaufa 
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inooatn  apquiproiximui  adnittfcrflt«»ja|iiMs  muktm^  ipfiMB  d^fun^li 
crionam  >  qqani  ipGM  gradm  Kpilwntaic  ioicl^iaKiir»  .YC<iixiiii«t 
B  ittpcriocibiit. 


'error  decimvs. 


'      Si  ufldttir  fuhfiiuimt  froximhrei  mJ  pi§s  t/e  itnre  dtbei  ,  . 
-  **'  ■     berulitas  ftpwmre,  ^ut  fi  dddiderit  yt  w  /Zir^ 
'  pes  nm  in  upitn  fuat^ 

dutHr*  ... 

^  O  N  aliudputo  rcfpon.dcniIum ,  ctiamfi  fcrtator  fubuitiienda 
proiclmiorcsadieccm     attts-de  kare  hertdim  diktftimatire. 
Qu  i  caHis  eft  de  qoo  coiiriilttitIaf.ciii^  1S9«  lih*  4. 1«».  x^in  fin. 
Non  cnim  id  perinde  haberi  dcbet ,  acfi  fimpliciterfbbllituti 
ci%it  ilHad  qiiosdcbet  bereditaa  deiureper^enire ,  Ne  alio- 
qui  diftio  illa freximiores ,  quae primo  ac  principalitcr  adicda  cft ,  fruftra  & 
inutilitcr,adJita  vidcatur,fcd  ita  accipi  cam  fcripiuram  oponct,vtncquealij 
ad  ridcicomilTuin  inuitati  vidcatur,  quam  qui  nntprox!miorcs,ncqirurfuni 
cx  proximioribus  alij  qu4m  qui  ius habeant fucccdcdi,nc partcm  cxtcrisfa- 
ciant  illi  q^ui  ad  partcm  ip/i  non  admittuntur.  C^id  enim  (1  ptoximior  ia- 
«cniatotcotenporcdeportaiiisttiit  pcriQratam  rcnanciatioiiem  ifuccc* 
dendocxclnlas?Mooadmitteturine  ad  fideicomtnidnm^necobftabitcae- 
teris  non  (btilm  qui  Hiita^que  proximi :  fcd  ncc  fi  fintrcinotiorcs,  quia  non 
proxiniiorcsquilibetfiibftituti  fuerunt,fcd  tantum  proximiorcs  in  cau(^ 
lucccdcndj.  Crttenlm  quo  cafupioximior  aliquis  erit  qni  poffit  fucccdcrC, 
niiquam  fcrcndum  cft  vt  cum  co  concurratalius  rcniotior,etiamfi  concur- 
furus aiioquin  cdct  pcr  ius  rcprarfentationis  in  caufa  fuccefsionis  ab  imcfla- 
to, quoniam  vcrbateftamcnri  non  patiuntur  qu2 ptoximiorem  difertc  vo- 
canc,  verumatttem  eflc  non  potcft » proximiorcro  aut  ex  proximioribus  eflc 
illuoMlu^  negari  non  potcftrcmotiorcm  dlc.Ncc  tdrem  facitqvodcuaa 
proximioribusadmittiporsicadruccersionem.  jQteftatJi  cdm  ijscahbusqui- 
Dus  iure  noftrOa(iue  nouo,fiue  yetcrc  indudum  Fuit  ius  rcpneicntationisivpi^ 
ampliijsqua^ratur  quisfitproximior  fimplicitcr  «fed  quisautproximior  ai^ 
babcns  reprzfcntandi  gradum  proximiorem.  Nam  ncc  iurc  proximt- 
tatis  foJjus  tiim  fucccditur  ,  fcd  iurc  proximitatis  limul  &  rcptarfcnta- 
tionis:  Proximitatis  quidcm  cx  partc  illius,  qui  ipfc  ex  perfona  fua  pio- 
ximior  cft  in  gradu  ,  nec  indigct  rcpr«rcntatione  vt  fucccdac  ,  ncquc 
ab  alio  tUo  cxcfaidatttr  :  Reprarrcntattooit  verb     partc  iU^  ,  qui 
4|oodfitinremotiorcgrada€onftilat|i||»  nonpoflct  tprc  facced^ea  quioil* 
mo  aproximiorc  cxcTudcrecur,  (i  non  babetet  ius  rcprxfcntationis  ,  cu- 
ius  beneficio  fiat  non  quidem  arqu^proximut  %  quod  nuUaiurisarteficti 
potc^  f  fcd  ttqo^  (accdroxac  fi  ttqai^  proximatc(ret:ipqaoiioiinttui% 
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fedroiaiuriscommunisratio&  potcilasper  fi<5);ionem  violatur.Proximitli 
'  cciam  hodieconfernacpermdeacolimjiusfucccdeiidiv  fed  non  paric  fen^pr 
iusquoJolimpariebac  excludcndi  rcmocioresi  quia  potcftas  reprarfen»- 
tionisimpcdiccx  illapartepoceftatem  proximicacis:  non  cjindem  tollend 
proximitaccm  in  pcrfona  proxmiiorb»  quod  ncque  fien  vllojnodo  poffc, 
led  admiccendo  rcmociorem  hadcnus  non  vc  cxdudat  proximiorem  «acs: 
concurrac cum  proximiore.  Ergo cum  ad  fideicommiflum  quod  proxiroio» 
libus  reli^um cil  non  al.) polHnc  adautti,  qu^m quifunt  vocit )»hoc  eft  ^ 
funcproximioresi  confcquensomnino  cfl  >  vc  iusproxiinicatis  in  tati  fidci- 
commj/roprolit,  non  tantilm  adconfcruandmn  proximioribus  iusfucc<- 
dcndi  cx  fidciconimillQ>rcd  etiam  ad  excludcndos  rcmotiorcs  omnes  &  co- 
iufcunquc  fint  gradus  >  taiiquam  qui  nec  vocati  finc ,  ncc  pro  vocatis  etiaia 
pcr  fidioncm  haberi  poflini  falua  vi  &c  potcflate  vcrbi  quo  tcllator  vfusf '1 
lubftitucndo  proximiores :  N  1  obflantc  illoquod  zdicccxxjci qucs de t!< 
debet  berec/ttdi peruenire.  illa  nainque  adic^io  non  lollit  pra^cedcnteiu  qu- 
licatem  fub  qua  f9rtnalirer  fideicommiirum  relictum  efi^adcoqiic  ncc  UijiD 
cxplicatquan  proxirriiorcs  eos  omnes  tcft^ator  intellcitfrir  adquosdejt:r 
dcbet  hercdicas  pcruenirc ,  fcd  cantum  limicat  5c  ref^nngit ,  vt  .ippareatnfli 
dealiis  ptoximioribus  inuitandis  ccflatorcm  rcnfifrcquan^quiciiamfiij^ 
uitati  non  cflcnc,  fuccedcrecamcn  lurc  communi  poflcnt.  Ex  quo  fiqussi% 
ferat  cum  lafone  ,  Non  alicer  igitur  vidcri  eos  inuitatos  quim  vt  fucccdai 
co  ipfo  modo  quo  de  iurc  communi  ab  intefhto  fucccdercnt,  is  procbldn- 
bioerraucrit.   Aliud  enim  efl quxrcrc qui fucccdant,  Aliud  vcro  quatrc:;: 
qualiccrfucccdcre  debcanc  qui  fucccdunt,  &  quomodo.  Teflator  in  propt- 
dco  non  alios  voluic  fuccedcre  quJkni  eos  qui  cflent  proximioies  ,  cxcliu' 
proindc  incotum  remotioribus  ctiam  illo  cafu  quo fucccdcrc poflcnt  cur 
proximioribus,(i  adfuccedionemadmittipofTent.PriuscniiM  cft  vtprobci : 
lc  efrcexnumcro  vocatorum,  quim  vc  Ji/puicntquomodoadmittj  Jtbc^" 
Atqui  nonpoteflfieri  vcfe  vocacosprobent ,  quin  priijs  oftcndant  fc  w- 
proximiorcsefTcvcI  falcemexprorjmioribus  ,  cjuodipfum  tamen  faccrc 
nunquam  pofTint,ciim  reuera  Unt  rcmotiorcs ,  talcftiuc  maneant  co  qucn<  ' 
cafu  quo  uec ius reprarfcntationisconcurrunt  cum  proximionbus  ab  intcl;^ 
to.  Frulira  /gitureflqu3eicrc,an  rcpra-fcntacionis  lurc  pofrintaut  dcbear: 
fuccedcre  iUi  qui  nullomodo  funt  vocati.  Sed&quodmagiseft^  cilmali- 

Suando  cx  fafto  proponeretur quidam  pofl  inflitutos ex aequis partibus ii t : 
lios,finguIisper  fideicommilTum fubfl:itui(fc defccndcntes,idquc  in  ftirpcs 
nonincapica,  &den:cndencjbusomnibus  prxmortuisfratre^prsmorieniis 
eorumquc  pollcros  fimili  modo,id  ci^  in  ftirpcs  quoque  non  in  capica :  fe^ 
icatamcn  vt  proximioresfemperpra?fcrrcntur:  Rcfpondi  poflcxtiiKflosde» 
fccndcntes  omncsad  folum  fratrcm  qui  tum  fupcreffct ,  non  et/ani  ad  prxi 
mortuifratrislibcrosiotum  fidcicommiffum  pcriincre  ,  non  alia  raiion/ 
quamhacipfj,  quod  tcltator  cxpreflim  vocando  proximiorem ,  iiis  rcprx- 
(cntitionis  apercd cxcliififTct,  cum  negari  non  pofTctquin  fiatri  finc  libcrif 
defjndoproximior  elfct  frater  fupcrltcs,  quim  filius  fratris  prxdcfundh*.' 
Ec(i  cnim  prjcccperat  tcflator  vt  cx  huiufmodi  fidcicon-.midb  fucccdcTCtur 
in  flirpcs  non  in  capita ,  quxfucccffionisforma  fi  pponit  iusrepra?fcntaiio- 
nis  a  quo  niniiriim  &'  origincm  &perpctuam  cau/am  fjam  trahit»  vt  oftcn- 
dnnus  in  prxccdcntibus  ex     (utn  filtm  or    vlr.  lnft.  dt  heredtt.  qujt  .tb iatef.. 
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^^eftr,  Nihil  tamcn  vccabat  vtrainque  claurulam  ca  donari  inrcrpretatrone» 
quae  Facerc  polTet  vt  cx  omhi  partc  voluntas  tcftaiorisconfcruarctur ,  id  ef>, 
&  excapartc  qua prarccperat  vt  jnftirpesnon  in  capita  fucceacretur,&  ex 
qua  conftirucrat.vt  proximiores  pr^ferrtntur,  nimitumrclata  reftrjeiaquc 
priore  claufula  ad  eum  cafum  quo  fidticomiirum  pcterent  illi  quicflenc 
acquc  proximi  &  in  eodcq?  gradu  fucccdendi,qiiod  in  propofitafpcciccon- 
tigiaetjaantehatrcmdecuiUiboRistraaabatur  ahjtratres  ambo  deccflTif- 
icnt.vnus  quidcni  filio  vno  fupccflite,altero auicm  plurjbus  liberis  reliais, 
tunc  cnimdubitari  nonpotuifi«,qujna!quoiurc  tranwn bfnnjum  filjj  ad 
fadcicommjflum  admittidcherent,c.iime(IcntomDc*a"qu^proximi  ,  &,i|| 
parigraduconftituti ,  folaqjdubitttio  illa^ypercfle  potergt,*|i  in  ftirpcs  ad- 
mittidebcrentiquomodoadniittcrcnturfl  atjiiteAato  fucccder<»nt  auo,<i. 
$.tHmfiUf4i^2r\  incapica-,  quomodo  (ucccdere  iii^^shodiepatrMft^bcfQ^ma- 
giscommuntter  probatuni  eft,  inuita  licct  lurirprudentu  ,  noucllaquc  lu- 
ftiniani  coiVnMixoxxcu^ii.Deheredikabinteli.yen.eM,  vt  ^  nobjs  f^pius  didum 
probatumquc  eft:  jn  quaquatftionc  fatcndumeflc^  fratrun.  filio^  ,n  capita 
lucccUuros  fmflcniritcUatorc«>ntrariamfucccdcpdi  forn.am  vtj,bu  t<;fta- 
menti  prsfcnpdirctmon  n.odb  W  eos  interpi  etcs  fcqueieuujr  qui  jus  fuccc- 
dcndicxfideicommilloexmrcrucccr-iioimini^ftati  metiuntur  ,  q»ando- 
qujdcm  in  capita  quoque  fucccdcreiu  ifti  tratrum  iilij  m  bonis  pitrui  fc- 
cundumfupradiaam  reccptiorem  noftrorum  rcnteafiam ,  fcd  cuam  iuxtt 
cam  opinioncm  quam  nos  vcriorem  arbitjjimur ,  vt.ox  adcicomm iflo  qiiod 
plurib.  fub  nominc  collcaiuo  reliaa  cft,fucecdatnr  rciDper  in  capita,  ni/i  cu 
teltator  aliud  voluit,  quia  nec  alij  cx  fidcicomiftb  vnqua  ruccedere  poflljnt 
quam  qui  ex propria  perfona  fviccedunctanqi  am  voc^uA  inuitat,irqu«rcl 
inducit  lus  iucceffionis  in  capira perindc ac  ius  repr*feiuatioiiis inducii  fuo- 
cemonem  in  ftirpcs.  At  in  propoiita  tPccie  cilm  de  fidci(oii^mi(ro  contcn; 
deretur  mterfrarrcm  fupcrftitcm ,  &  fiatris  pracdcfund.  filium,  quorunj 
nus  eratproxjmior,niiusvcr6remocior,inanis  rclinqucbaturprior  iJIa  dau 
fula  pcr  quam  teftator  i«fl-erac  fucccdi  in  ftirpes,quia  nec  de  illavnquam  dii 
putan  potcft,anin  ftirpcs  fucccdcndum  flt,an  in capic.., cum dc /'uc 
ccnione intcrcoscontenditur qui  pari arq.  ofunt  gr.du.Cunrenin)  benc- 
licju  rcprrfentationisfacicvt  qui  temotiorcs  in    ••du  funt,cOO)rrit  nhjJo 
nifnuscumproximiorcquis  vnquam  dixeiit  aut  arsuapuraRcritrrmoriores 
illos  qui  exvna  perfona  plurcs  fupcrfjnt  dcberc  in  capita  fucccdei  c?Jia  fl  qui- 
jfcm  ficrcc  vt  multo  plus  ferrct  illi,  quam  proximior.a  quo  in  totum  cxcludi 


qux  primHm  gradum  occupct ,  tum  vcroquarrcndum  eft  dcforma  fuccef 
fion,s,id  eft,an  in  ft,rpc5,an  in  capita fuccedi  opo.  teai :  q,t6d  vtroquc  modo 
fuccedi  n.hil  vctct  pro  ^rbitrio  lcgiflatoris:in  capitaquidem  q  Jninm  fuc 
ccdunt/mgul,  expropna  perfona,vi,«/.2.il./vf. /r^.rt'.;^.  Z).  k.,,   i  ' 

ft.rpcs  ver6  quia prarced.t  alius  gradus  qui  rcprarfcntat.onis  fidt.orcn*^ crm 
niodc  admitt.t.  Por,  h  teftamence  ritc  condito  non  alius  Ici;iflator  qurrcn. 

dus cl>,qa^m  tcftator  iprc,cu ius  voluntas  qnxlbct,fi  modo^iufta  fit ,  J(  V cft  ^ 
Cum  igm.r  tcftator  qui  prox.miorcs  folos  ad  fidcicommifluni  inu-i.u  r 
jdcmiuirerit  vtinftirpes  nonincapitafucccderctur,  non  aliud  is  volui/rc 
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crcdcnduscft,  quam  vt  fi  contingcrct  proximiores  plurcs  cflc  in  rcmo^ 
tiorcquidcm  >  lcd  pari  tamcn  gradu  conftitutosjeo  dcmum  cafu  inftirpci 
rucccdcrcnr,c^tnri  iurcrcprzfcntationis^quod  nullo  proxntiitatisobftaculo 
impcdirciur,at  nbn  itcm  fi  quidam  eflcrit  proximiorcs ,  alij  vcrorcmolio- 
Tcs.  Tum  cnim  proximiorum  caufam  potiorem  omnimodo  cflTc  oporterci 
necpcrmittcndumrcmotioribusvtfijcccdantiurc  reprxfcntationis  in  flir- 
pcs^ui  nullrtmodo  poflunt  fucccdcrccum  ncc  vlloniodo  flnt  vocati.Siqui. 
^c  n  inter  crn  qui  difpiri  funt  grddu  ordo  proximitatis  necelTarib  aliquis  cfl: 
-at  ius  repr.^fcnt.^tionis  non  ncccftari6  cfl»fcd  tantiim  cflc  potcft,  co  nimiin 
icarttqu  .»  velTeihtor»vel  aliusquifqUisillcfit  legiflator,ita  prafceperic:Pro- 
•X(mitas&proximitati$!paritasincradaqulmuisremotiore  ,  non  indigct 
■quidcm  iurereprarfcntatiohisad  fucccdendum,rtmod6  prioris  gradus  pcr- 
■fona  nulla^fic  qux  proximrorcm  fc  pofl^it  diccrc  ,  fed  tamcn  capax  cft  rcprz- 
fcntationis  admittendx  fi  gradus  fit  rcmotior  qui  ab  alio  gradu  vacuo  antc- 
«crtacur.cuius  rcprxfcntatlonis  nonacquccapax  cflet  primuscradusetiara- 
fi  z  pluribus  perfonis  occuparctur.Et  hoc  ccrtc  cft  quod  pleroiquc  fallit  cxi- 
•ftimantes,fufficcread  inducendum  ncccffario  ius  rcpracfentaiionis  cum  ic- 
-ftator  in  ftirpcsnon  in  capitafuccedi  voluit,  vtnullafit  icpugnantjacx  pir- 
tcrciqtfominilspoflitinduci ,  ncCanimaduertentes  illud  ctiam  requiriv; 
tcftatorii  volunta^  vcrbaquc  illam  ijitcrprctaiioncm  paiiantur,  cui  ex  con- 
trariofancrepugnantcuidentec  ,  quotics  nonnifi  proximiorcs  fubftituli 
proponuniur,fati'fquc  cfTc  dcbct  quod  aliquo  cafu  poflfit  contingcrc  ,  vi  & 
proximiores  foli  admittantur,&  ita  tamcn  admiitantur,vt  fucccdam  in  flit- 
pcs  qui  alioqui  in  capita  tanti\m  fuccedcre  debercnt.Scmper  cnim  laboran- 
ium  cft  qiiantum  ficri  potcft,  vt  li  in  codem,fiuc  tcftamcnto,fiuc  contra(5D: 
•plures  adflntclaufulaf  qux  inuiccm  pugnarc ,  aut faliem  miniis  conuenirc 
vidcaniur,bcnigna  &accommodataintcrpretationcconcilientur  ,  quoJ: 
6eri  nulla  rationepolTic,ma/orem  tamen  poftcriorisclaufulac  qu^lm  prion' 
poteftatem  cflc  neccirc  eft,cum  in  tcftamentis  &  in  contradibus  pcrpeiuuc. 
lUud  fit  vt  poftcriora  derogcnt  prioribus.  Qiia  ctiam  ratione  defcndebam 
in  propofitafpeciemagisatcendendnmeffcquod  tcftacorproxirniorcsprx- 
fcrri  iuflcrat,&  quidem  vcrbis  reftridiui^,&  vt  loquuniur,modiiicatiuj$  pa 
1/4  yt ,  quani quod  ante  prxccperac  vt  in  ftirpcs  non  in  capita  fuccc- 
dcretur  :  Admiffo  ctiam  co  vt  conciliari  nullomodo  pofTcoc 
hxdaufulx,  quastamen  conciliari  pofl^c&quidctn 
commodiflimc  fatis,  vt  opinor} 
oftcndimus. 
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C  c  ^  it  si  1  nofin^nilitio  ^^djlidJ^i^Ux^.f.Rfig^k^ 
Dje  re  iiniu.  PoHe  iiiuni  ^ui  !enlemifa|fi|^^^      debi  eortm 
filiiqtobcinuictcuiusbona  numauiiili^biehabtltrit  obliga^* 
^nsm  depigqoratiiio  &:hypothcc:irio^rcclitorenuncpon^ 
agimus)^|9df||g|ici  via  &  cemeJio^  /ibi^cporulere.  PritsMnj 
ita  vcpignora  iniudicati  exccutionc  capta  tcncat &  fcti-^' 
ncacfrutturmic-cxuspcrcipiuoquoLjfcjuc  vcl  laiputationc  tVudluum  vet  qiicT 
aiio  modofucrit  ei  pIcnjlIjiDcfdtisfadum.Secundo  vc  capignora  accipiatfi-  ( 
biquc  impuccc  in  foluium  ex  l.pffrndium  4.C.  deeuil}.  Tertj6  vt  licicetur  ipfc' 
&  vicc  cxcranci  empcons  pignora  coimtarcc,  ex  /.  x.^.  f  C4H*faudtc.ftin,  c^ft, 
pt^  Q^art^  vc  (i  per  firaodem  &  coUofiiiiwfli  debftoriiinon  inHeAiatOt  taif 
pcpr » knpcciet  ille  i«s  donini} » txU  T,  iJcCfdX.  ^fe  hfrJikfy,neir^ 

fttr*   Q^an  tca4>cioncm fecuci pragmatici  plcrimic  Iiunc  r^i  gef^^ae  or^' 
dtfieni  (eniaoct  vt  incipiat  vidor  amiffioneih  poue^onccn  ^'nfhpctratis  tti^  - 
pa^m  rem  liceris \  iudice cui  ius c(l exequendi  iudicatum,f.\  Ai  C/i ^•'m/.  cir-*^ 
(Jic.pi^n.CJpt.fitJ.cum  profonds  ^.C.de  hon.nuther.ivdk.Oofid.t^^m  &:  intcrprc-^ 
tibus  noftris  idem  placct,pr.Trcrcim  Alcxandro  &  lafoni  ud  d  f.fi pi^nor.i yni- 
fi  quodquacuor  rcmcdiisfupraclidis  ab  Accur/lo  craditis  addunt  quincum» 
vt  lumjrum  vidor  vrgeat  vcndicionem  bonorum  debicoris.  Quod  rcme-' 
ditun  oec  Accurfios  ian^  ignoraoit»  fed  confolt^  prodem^rque  prztenifiifitt, 
^uiaOadbbatcimi  cafom  >  quem  A(  y]p. wi/.  |. fi  piiners  ,  quo  bona  em-- 

Jfioim  noo  jmicntrenc.   Hoc  verb  ipTupi  efl  >  qiiod  me  primdm  itfboit 
lanc  AccotiS)  cartecordmque»fioc  pragtnacicorum<nue  intcrprctum  tra- 
«iitionem  probare  nomqoam  potoenm»  qui  video  iudicialii  pignoi^s« 
ici  eik  qfiod  ui  iodicati  fiecutioue  capitor^cam j^oficm  tc  condicioiiein 
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»^    quarationc  licrj  ponit  vt  iiiucniat  cmptorem 

riucextraiicumjfiu^vidorcm  i[^fiim  qui  nuUoalioemptorccxilUnie  vdu 
CK  oWdo  rcrtvciiict^  in-vicem  ociranci  emptoris,  vtloquitur</./.  1.  C/in 
CMif.iudfUy  VMmri  iaitur  oA  quo J  ouincs  ilti  volunt ,  fi  cmptorcm  pignora 
nullumittuciiunt ,  id  c\k txtrancu,ficquc  vjttorcm  iplu«n,vicc  rcnjc- 
dij  pcrmittea»kimcirc  Yi<^^nytpigaorarctincat  ,  cum  ncc  pignpra  liot 
priurquimctfplanWjrttkcapiAntur  nili  vt  Uiftraliamur :  vtpromdcpixpo- 
llcruiii  ru,finita'fpcvcnditionis  rcdircad  polTcflioiicmpignorum  quam  vi- 
ilor  nuniqiiam  habucrit,ablurdu  vcro  incipi  a  miGionc  in  pof)"cflionc  bo- 
norumdebitorisaJcaiurcpignoris  retincnda  ,  quandiufpcs  alicjua  fubcft 
fore  vc  inucniant  cmptorcui.Nct  tmitl  prt;nus  iudjcialc  conftiiuitur  ^  n.a- 
£;iftratu  cjui  cxeauitui  iuJicatum,ni(j  cx  mcra  ncccditatc  iiuoniam  alioquin 
no<i  poff€?v<ic«icntiacontra  iiauitiim  latactia'<t6tra  muituni  cxccutio- 
njmidiietur.iiquiJc  is  qui  pccuniafolucic  JulTus&conucnatus  cft,non  nifi 
pcriniquc cogi  polfet^vt  vclmuitus  ;pfe  vel  inLito  vidori  bona  in  lolutu pro 
pccunia  daict  l.eu  aquo\6»iS-  (cq.  C.tie  ;uUtJ.l.p,>nht.u  JaUeyifi.p.Cie  reh.oed.u 
Incunia  igiturratioaliquacft,pcr  duam  ficn  ponic  vt  ctiam  inuitocodcui- 
nato  pccuQi*  o^plicari  ppfsit  cjuae  foluatur  cred.tori  vtiudicato  ladcfatishit 
nec  fiant^elite  lites  l.A-f'"*' prdtor  D.  deremdic.  Id  vcr6  nec  alitenncc 
melius  fieripotcft  quam  per  diftia(Stionem  bonorum  dcbitoris,  quar  crcdi- 
bilceft  mucjKura  cn)ptorcm,pra:rcrtimcum  cam  diftradionem  ncccftc  li: 
fieri  follenniter&tubbaftapcrpublicamaudionem  &  licitationcm,  adec- 
quc  przfcnti  pccunia  d.  l.aDiuo  Pio  15.  §.  fifon  addtClum  D.  de  re  thdsc.  \  i 
i\t  in  potcftate  cuiuftibct  accedcrc  ad  vcnditionem,  tantoquc  faciliiis  &  ci- 
rlus  bpna  vcndi  pofsint  quanco  plurcs  erunt  licitatorcr,/.  aiipr4Ury.f.ejh.*f\- 
tumD.de  tmner.    Porropriuscft  vt  dcbitoris  bona  obligentur  crcdi: 
quim  vt  co  poftulantc  &  vrgcntc  diftrahi  pofsint  :  Alioqui  quonam  oblc- 
cro  iure  diftrahcrcniui?Atquiponimu$  numquam  fuilieilla  obligata,  ncc 
ijifi  de  chirographario  creditorc  traaamus ,  rui  ccrtuni  cft  ncq;  pcr  fcmcii- 
tiamius  vUumpignorisacquiri  ,cuma6tiocx  iudicatorit  lota  inpcrf 
ncc  pr.iuilcgium  habcat  tacjti  pignorjS)/.4c7tri  S.Cdereb.credn.  Nece/rt 
tur cfi incxccutionciuJicati  conftitui  pignorapcrcapionem,  itavtix^ 
picndo conftituamur,  &conftituendocapiantur:  ncccfte,inquam,non;i: 
lioc  vtcautunifitvicjiri,  quomodo  <;oniineit  in  pignorc  conucntion:;  1 
tncc  cn  in  cautioiic  vlla  amplius  indigci,fcd  tantiim  cxccutione  is  qi:i 
dcbitorcm  fuum  habct  iam  condfnatum )  fed  ad  hoc  folum  vt  ipfi  faiisfi::) 
ilatimquciudicatoparcatur.Indc  nimirum  eft  quod  initium  capicndorurri 
in  iudicaii  cxecutionc  pignorum  ab  ipfo  magiftratu  proficifci  ncccf 
icmpcroporcet  ,  &cxcius  authoritaicfieri  quod  vidorpcr  feipfum^faccia 
citravim  nonpoftet  /.  miic^O.p.  qui  iudicau  D.  de  reiudic.  crd.J.  a  *Di  \ 
Tio  15.  $.  I.  cr  pajf.eod,  Indc  ctiaui  fquod  non  aliam  ob  caufam  ,  nec  alio  fi-  J 
capiuntuv  ^  niagiftratu  hxc  pignora  ,  quam  Vt  cx  publicacorum  vcnd  • 
tionc  prccium  rcdigatur ,  quod  m  iudiciti  caufam  conucrti  pofsit ,  vt  quc  J 
dcbcturinpccunia,  xquc  in  pccunia  foluatur  ,  atqut  iia contingatdcbi 
lori  condemnato  libcraiio  ,  qujc  non  nifi  folutionc  cius  quod  dcbc 
tur  pofTct  contingcrc.  Lx  ^uo  Ulud  quoquc  fic  vt  quibuj  iuris  nolh 
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lodfttradlttur  dc  capdiani  tiipicfidiipro iodictto  pignorilms  l  InAetnr  c* 
^tm6§  'Mmn  ctyroihtndifcfr  qnidcm  moxiyt  loqniuu:  Vlpiaaasfl»iAfif.i^f 
AJ>im  7»»  »  nnMtimf » id  cft  Aatiin  &  ineoatiiiciiii  non  ex  inteniadlo» 
ipod  Acciirnus  aoftcr  iiODiliMUcik^uiadeumlocumadfcrt(|uanfimiIe 
qaod  de  bonis  deb;tor  scertotcmporetranfadbodidrahendisfcriptumeft 
indt^.  L  CHmpr<f  01144  Co.de  bon  .Mih^r.iudk .pi/iid.  vbi  tamcn  ficut  &  in  to- 
to  illo  titu/o  agitur  noa  de Mdiaj|U»rcd dc pcxtoixo pignorciCiuiuialiaiatio 
diffVtfoftcadiccaius*  •  - 

ERROR  S£CV  N  D  VS. 
Dt  paUntUU.z.O'  yOfita  fduf:tudic.pign^^t.Jit  U$rdt  ^x*deexK^i  ittdic. 

.^«^Sttilc  mdJLi.C9,ftinc(HtfAMdtc,fign»Cdfi4ktfigi9ris iure » inquit  lex» , 
fgc  d^shi  ftffe  9  vt  imelligamus  iiainliftaproccdcre»^ 
^^^n]^;^  y:;' quod  ob  caufam  iudicati  bona  dcbitoriscondemnati  &iurei 
^lfe^  5a^^  pignor.stencntur,&  dillrahuniur.    Qui  tamcn  locus  potifli- 
•  '11'^  videtur  interprctcs  noftros  ftfellifle.    Quod  enira  lcx 
ait  p/^wflTJtfiKre/e^iljcacccperunt,  acll  CQripium  eihtiare ptsjiorts rctmeri ig* 
qmdem Percredttorem  ^  cdm  c  coRtrario  nihil  aliud  fibi  velii  lmperator>qu^ni 
qaod  mfAMmn»  >  capts  cx  magiilnttttandioriute  bona  iKbitOils  oda-, 
de  oWigatt      iurc  pignoiis » Ctnqntmobligatapoirtdiftitluifcdper, 
magift  tatuni  noa  pcr  crcdttorcm » idqne  ccitmfi  ^creditore  noo  poflidcttt*> 
nir.  Non  cnim  aic  Impcrttor  cieditorco)  poire tentreiusc  pignoct»  ttmduai/ 
abed  vt  dicat  podc  illum  ea  retinere,  fed  hoctantibii»  bonapignorisiurc  ac 
vinculo  teneri  >*qu2e locutio  ius & poteftatcm  obligatioois in  rcbus  dcb ito- 
ris  conftitutx  demonltrat  non  etiam  creditoris  detcntionem  aut  poffeflio- 
nem.Rurfum  quod  lcx  addit    dffl,  ahi ,  (\c  ab  ijfdcni  intcrprctibus  acceptum 
eil  qiiafi  fcf  iptum  ciTct  sut  dtfirdhi,  vc  aliud  &  fecundum  remedium  inducant. 
per  <)iiod  Yimri  conTnkmr »  ctlm  ttmen  fit  apertifliimim  conion^i  ab  loi«* 
peratort  Jutc  «itto»vt  oAcndtt  temcdium  pe r  quod  vidori  ab  initio  confo- 
jctidnm  cft  mesecuctonc  iudicacinontliudcfle «  qnkmvtpignoraper  ca- 
ptonem  conilscuu  fubinde  diArahantur  >  unquam  pignore  nontlium  ob  fi* 
ncQVConflicuto  > iic mii .eod.titn.  Cmh  in  l anfa  tudtcati  aiifUM res  fi^tri Cdfiiuf^ 
per  vfficium eiu»  y«i  ita  dfierntt  ,  veNumdari  folel  non  per  enm  qtd  ittdii atum firipo^ 
fitdamit,  Sic  deniquc  iw  /  ylitm.eod.  Iri  catifaiudicatt  pigncra  ex  duthoritate  PrttftdU 
captapottls dtJhAhtyquJ/n  ture  domtnt) pcJJ}dtnionfueueri<ut,  Quibus  vcrbis  /igni- 
ficac  Imperatoilpignora  in  executionc  iudicati  capca ,  vcl  poiljderi  ^  vid^ofic 
'      non  pofTe  ,  vel  dominij  iure  poflidcti  debcfc :  Non  ergo  iure  pignoris  vt 
^     locerpretes  &  p  ragmaiici  volttm.Sed  omniQm  tnerttffimns  m  hanc  rcm  tci» 
i     tiit  eftit  Ltrdit  5  .CaetMfseemummdiKM  dsfiart^lcribum  lmperttoret>fia  den 
I     snum  in  poflcffioncm  pignontm  miticiidumcfle^prrfldccreditoreni  qdi 
'      iudicatiocemionem  vrget ,  fltpptnttntc|nsEpignoridtt9BittottdioiublMrt 
i      Aatasex  compafto  fiuc  ambitione condcmnati  emptorcm  inuenirc noo^^po^ 
'      tuiiTe.  Quid  cnim  potuitrccibiapertiusvt  intclligetcmus  niillioneBi  inpof* 
•      leflioncm  non  priraum  vt  vult  Accurfius^rcd  cxtrcnium  cflc  rcnicdium  quo 
I      creditori  pofTiC  confuli  ad  iudicatum  exequendun)  c  necprius  de  mittcndo 
cscditoic  in  poITeflioncm  bonorum  debicoiij  quxii  opoitcic  ,  quam  cer- 
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tttm  efle  ccrperit  diftrahi  retn  nullomodo  pofTc  »  nullo  fe  ofkttnte  cm^ 
ptore  >  Qajd  vero  aliud  eft  quod  ea  lex  «it  »  mitttQdniii'  dfe  hoc  dft 

creditorem  in  poireflionem  j  vc  vel  hoc  remedio  res  tamdiu  protradi 
ad  effedura  pcrducacur  (  hie  ipfa  enim  funtlegis  verba  )  n//i  illud  ipfiimi 
<|uod  fcriptum  eft  tn  dici.t  lege  ylttm.  Cod.fi incattj.  tudtc.ptgn.  capt.Jtr.    t>i  pcr 
calliditatem  condcmnati  cmptor  inueniri  non  poflit  >  tunc  doniinium  cre- 
dicori  addicifolerc  :  Aliocjui  pcr  millionem  iliaminpolTellionem  nonsd 
efie^kum  res  iudicataperducerctur  ,  acpodiUeKecucioinchoarctur>  Hnon 
ad  aUuffl  finem  ea  neref  quhn  vc  pignora  iore  pignorum  pofiSdefemttti 
Idem  quoque  traditVIpianus  Mr4/i2i|j/7^fgif«r4  ^  vbi  addithaftcaddfSio* 
nem  fieri  non  pro  rata  debitt     ad  coocurcentemvrquevalorispigiioni 
quamitttem  $  vt  mal^  quofdam  interprcuri  vidco  9  fcd  f  ro  ca  vtiqoe 
qoanticate  <{mx  debecur  >  ita  vc  non  poffit  crcditor  in  quanticatem  ccr- 
tam  pignora  tenere  ,  &  fuperfluum  petcre.    Vidctur  enim  creditor  ,  vt 
Vlpianus  ait ,  vcluti  pafto  tranfcgifle  de  credito  ,  qui  contentus  fuitpi- 
gnora  in  creditum  poiVidcrc.   Ncc  vcrendum  tft  vt  iniuria  vci  dcbitor 
afieiatur  »  vel  cr editoc  G.  pignus  vel  pluris  iit  t  vd  minoris  ;  cum  impu« 
carc  debcic  fibi  dcbltor  qui  nec  pecnniam  ofiert »  ne^nucoic  ecnpco- 
lem  »  maximi  vct6  fi  onid  ab  co  fa^um  fic  pcr  amfiffiDtiem  ,  &  od- 
lidicatem »  credicor  vero  cor  aon  ipie  emerit  qood  etian  minore  pir- 
cio  (acere  potuifret  in  vicem  cxtianci  cmpcorii  «/ici^  Lt,  CmUs^mtmifm 
iitdic,pign,c^t.//t.    Nec  enim  cogitur  vnquamcreditorcontentnsefiec»» 
ptis  pignoribus  ,  fed  li  non  fuflicianc  ,  quod  cx  corum  demum  vcnditioae 
fciri  poccll  ,  alia  c.ipipo(Vunc&dcbentquoufqueiudicatofatisHatf/it7. /.i 
2)/«o  Tto      tn  yeniitfiorte  ,  cr  $,firen</fu  Alioqui  non  vidcretur  creditor 
veiuc  pado  tranfcgillc  dc  credito  etiamfi  pignora  in  cre3icum  pofiide- 
ret  9  fi  vci  inuitus  cogeretur  ijs  pignoribuc  concencuscfle»cAm  ex  eo  quod 
fic  necefikate  inris  non  poflit  capi  vlla  voluntatis  conicdaia>vt  mt  founi  1«. 
illKicre  qois  voloifie  videatur  afgM$,DJf fipmM,  Nec  minds  mal^  idcm 
Aceurfitis  fic  aetcri  imer  alia  remcdia  pcr  que  confuli  poflic  vidori  ilM 
adfiemflC VCacdpiat pignus in folutum  exl.fi prddtum  j^.Cod. ieetaci.  Qgrci- 
inu5  cnim  quo  rcmedioconfuliponitcreditorictiam  jnuito  dcbitorecon- 
dcmnato  cum  empcor  piqnoris  non  inucnitur  ,  Datio  auccm  infolutum 
cootradtus  eH:  qui  non  niii  cx  voluntatedebitorisfieripotcf>,qui(]uc  ven- 
dicionis  viccm  obtinec  ,  itavccxeacaufa /ipraediumquoddatuni  hit  rar  m 
iblutum  poftea  euincatur  >.  adio  de  eui^onccreditori  qui  accepit  accom- 
modsrt  debeat  comradebitoremqui  diedhd.LfifirmUim,  Simtlealtticire* 
Mdbtm  iltud  eft  quod  imerpretet  Accuriio  Cemptt  docc  tribuont  cre- 
Aoci  r  vc  licitctur  ipfe  &  emac  >  fioe  alius  cmptor  nullus  fic  1  fioeaiiiis 
qoidem  C\t  •  fed  qui  non  facis  dignum  precium  ofiierac  ex  dt&a  i  z^c^^fim 
-edttf.  tHdic,  pign.  cjtpf.fir.   Nam  neque  hoc  cafu  remedio  vllo  indigec  cre- 
dicor  qui  emendo  pcr  fe  pignus  non  miniis  indcmnitatem  confeqtii- 
tur  I  qu^in  fi  cxtrancus  aliquis  cmptor  inucniretur.  Nosautem  cum  Vi- 
piano  tn  d.  $./ipignord  ,  eum  cafum  cra(5lamus  quo  emptor  nullus  (ic  »  ne- 
que  cstraneus  ,  neque  ipie  credicor  :  Bamnecinuituscredicoremereco- 
gitnr  r vt  neque  alius  quiiibec/jwrfiMrv  ty.  C^deimt.dtlik  Solmn  igiturxe- 
'  medium  jiludcieditori  ropeieft dbi  cn^tor QitUttf  inucnitii( vt «ddicaiitiir 
■    .  \  ,    ■  e& 
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c\  plgiiorM<l  eft  vc  in  corum  poflefnonena  mitutur  9c  Mk  fibi  poffiikcc  itu 
'  beatur  d.f.fi  pi;norM  JJ.irlt.  Cfiin  CMpf.ifidkuU,},  C.dttxnuu  rei  mdk»  Sed  auif 
^feftus  ^it  hoius  addi Aionisi  &  an  fempcr  eodem  modo  fiac«qiiQiiitiii  hoc 
quooae  ab  i  nrerpretibus  nodriftnoo  miaus  ^iiam  i  pragmacicisiyiogari 
-  dco»  iatiils  cipUcandum  cA*  . 

I  .     i^lM^—  I  1 

ERROR  TERTIVS. 


V  o  D  ^  nobis  fupr^  didum  eft ,  quoties pignota qos  in indt« 
K  cati  cxccutione  capta  funt  ,  non  inueniontemptorem  reme- 
r^dium  jllud  vnicu  vidon  fupeicflcjVt  mittaturin  po/rer/ioncm 
^^pignorum  ipfique  pignora  addicantur,  verjlljmum  quidcm 
c(l>&apciie  rcriptumm</f^4/.i(/>M.0?/0  i^i.fi fi^n§raD*(iere 
iudie»,  G*  CjU  exec* rnmlkt  Sed  aoo  modo  accipiendum  hoc  fit  ,  & 
qusnMpMSMMU  addidionis  mKcftat  cflc  poffic  >  oon  aN|ui  certum  eft. 
Altcer  entni  atqoe  aiitcr  de  eo  reiponiiim  l  prndcncibos » 8c  rcfcripcom  ab 
Imperatoribos  vidccor :  qaae  ces  non  tantum  dubitandi ,  fcdctiam  errandt 
.cauuai  &  interpretibus  &  pragmaticis  noftns  dedit.Vlpianosa»itf.^.^^jfo- 
■rdt  fimplicitcrfcribit,  Si  pignoraqua?  captafuntcmptorem  non  inucniam, 
refcriptum  ciTc  ab  Impciatonbus  Scucro,  &  Antonino ,  dcberc  illa  addici  ei 
coiquiscondcmnatuseft,  &quidem  vtique,id  cft,omnjraodo  pro  caquan- 
titatc  quacdcbetursiioccft /iuc  plus,  liuc  minu$,quam  quanti  pignusell, 
debeatur :  Nam  (i  creditor ,  jnquit ,  malucritjpignora  in  crcdjtum  pofiidcre 
iifijuccontentmeiletrefoipctim  cftiionpoile  mooi  quodampliusiibide- 
bctnr»pkere>quia  velutpa^o  tranicgiftc  dc  crcdito  videtar>qui  pro  cro- 
ilicocontenciisfoit  pignora  podidere  ,  nec  fieci  pofle  vt  in  quantitatcm 
Cffrcampignora  retineac  9  &  fuperfluum  dcbiti  pecat«  loiperatorca  vec6 
inJ.Ll.pdtifioaliter  ,  Si  res  pignori  datc^u  rubhallatae  nott  potuerinc  eai-> 
ptorem  inucnirc  ,  iiue  ex  compado  ,  id  efl  cx  dolo  conipofito&pia»- 
meditato  ,  fiuc  pcrambitioncm  &  amicorum  copiam  condcmnati  ,  mit-* 
tcndum  cfle  Vidorcm  in  pfleftionem  ,  vt  tandiu  protrad:a  exccutio  rei 
iudicatz  ad  effcdum  perducatur.  In  quo  vero  alitcr  Impeiatorcs ,  alitcr  VI- 
tManos?  An  in  eo  qoodtniUam  aadi^ionis  mentionem  faciunt^quani 
Vlpian.  reautrit?  Imim^Cooicitaacnim  VipiaoioilaMiic  addidionem 
iianc  non  alio  modo  ficci  >  tfnhn  pcr  miilioncm  in  poiTeifioncttt^ »  fei- 
bcnce  mapiftratu  vt  vidor  in  poflefflonem  pignomm  mittator  »  dlqoe 
/ibi  poiTideat  in  creditum  ,  &  rctincar.  Scd  in  eo  qtiod  exigunt  Impe- 
ratores  ,  vtpcr  condemnati  ,  fluecalliditatcm  ,fiuc  ambitionemfiat»s» 
pignorum  cmptor  inueniatur,quod  Vlpianus  fanc  non  rcquirit  :  ncque 
vero  ncccirarium  jd  vidctur.  Qaid  cnim,ljncquc  clolus,  ncque  ambitio 
coademnatiprobetui?  An  idcb  vidor  omni  rcmedio  dcftituctur,  nc  lu- 
dicati  ClcaRioa.fm  vrgcrc  pofflt ,  fuumque  confcqui?  Atquin  apcrtiffimura 
Jttft  iai.icati  eucutiooem  fied  non  um  odto  viAi ,  quim  fauore  vido- 
Ki$  >  dc  quod  imfffit.fcipaUica?  aoa  mattcre  illoft^  ics  iudicata% 
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cdvtconjemnatusperquirat  cmptoreni  bona  fidc  »  ncc  tamcii  macnut» 
iiequerurfamaliam  vllam  habeac  cxplicandz  pecuniae  tationeml.fidiJMtH 
lOMuie /i^ciiifi^uth.hoc  nifi tiebuor  Cde folut.  quod  cum  euenit  non  co  minuj 
atquum  eil  profpici  modis  omnibus,  vt  &  vu^cri  &reiiudicatx  ratisiian 
pncfcrtim  cuiu  nonalia  cxequendi  ludicati  racio  comparata  Cit  in  00^41:1 
'yXxxh  confefii  func  fc  deberc  ne  improbam  litem  fufciperc  cogcrcncuryquam 
inUtigatorcsimproboft&parfidos  quicimdciiinari  qti^  dmtunifimift 
tgno&re  maluenint /•t.ftcrriNw  6J»vlt*DJeimfefi.  ^dccor  auteBi  camfa- 
pcratori)Mis  magis  quim  cum  VlpiaooconAmiro  auod  Imp.Gordiaiiai  n- 
fcripHt  m  Lyh.Cfi m  cMifinJtc.p^.  capt,  fh*  Jn  caula  ludicati  pignora  cz  an- 
thoritatepraendis  capta  diftrahi  quidem  potius  qu^m  domini)  iure  pbniden 
Confueuinc ,  fed  (i  camen  per  calfidicatem  condemnati  cmptor  muenirinon 
poiTiC)  cuncauchoricatePrincipisdominiu  creditoriaddicf  lolcrc.IdipfumC' 
nim exigit Gor Jianus,quodDiocletianus &  Maximianus,vt  inurucniac cal- 
liditas condcmnaci;  6c  quaniquamde^<ignorum  addi«^ione  loquituiidcqaa 
ctiam  Vk>ianu5>ia  hoc  ipfo  umen  diffentic  ab  Vlpiano ,  quod  &  dc  dommio 
tddicendbtcadatifcincamscni  cxigicanclioritaiemPniidpift»ciliDiBBCB 
Vlpiairas  dc  pofleflSone  tamAnf  loquatnr  noft  de  dominio>  ncc  rcquiratiii- 
tenientumauthoricatisPrincipis  in  eare^uamiblius  magiftratni  itWicaiMi 
.mqucntisimpcrio  cxpedici  pofie  pucat«  Hinc  nimimm  praecepacctandi 
occafIointerprecibus&  pragmaticis  exiftimantibus  ncc  mehus  nec  alk|^ 
poiFe  ifta  concihari ,  quam  C\  pignoris  addiftioncm  fcparcnt  ab  adiudicatio* 
nc,Addi(5lionem  inteliigentes  cain  pcr  quam  fiat  vt  crcditor  pignora  teneat 
&poriidcat  jurcpignoris,dequa  Vlpianum  fcnfiire  voluncAdiudicationcia 
vero  illam  per quamaddicicurnon  pollci]io,(ed  dominium  pignorum^ 
ca  creditor  po/lideat  non  cam  pignorisqu^m  domini)  iure.  ncc  quaii  cscdik 
mr» ied  miaii  domiiMii.£x  qui>difiecuntia  illam  quoque  infiininri  niiiiilfiJ 
almiMiAlioMsftAft  pignofom  vtca  oredicor  ceneat  iure  pignoriib  noni  M 
McaiKqBio  quoTquoiSi^  qaotquot  cx  iis  frn^s pccceperit  >  crcci itor  teoctt 
>l|if<itfi""iiiipii  impttcarc fibiin  (brccm  taoquam  alius pignofatiiiiMomdfr 
torquilibct , vtpote  quafl  exc^  aliena,ncc  tlominij  icd  pignoris  iure  perc? 
ptosex  /.I.  z.Q^  p.fi.C.de jfiffnoy.  aB.   At  iitts  pignoruui  adiuc'icatiofie,  aiH 
quod  eftedu  idem  eft ,  domini j  addidione ,  tarcntur  crcditoris  lucro  ccdcre 
fcu(5^usomne5 , quippe quos  ex  rciam  fua  ,  nec amplius aliena  perceperit.Et 
inde  c]uoqueEe[i  volunt,  vtad  rolani  pofleriioncm  pignotis  addiccndaia 
iiifficiat  potciUs  magiftcatus  qoi  exeqiiitnr  indicaiumtnecreQuinKurattthof, 
initiftifrinrinr  (yiiMrttmrcquiritur  quociisde  dominio  addiomdo  ,  qoodi 
jif^iDdbffM^^  &  iilud  rucfum »  vtcum  fit  (on^itMaSA 

«itoiopignorumadillaiurccreditipociiU  quam  dominijpofYidendayttoa 
4^i{iD»«ata.dclMci  cam  Heri  oporceat  >  C^m  vcr6  pignusadiudicamr  crcdl^ 
tori  pcr  abfolutam  addidionem  dominij ,  non  ta  debici  menfura  perpen- 
datur.  Poftrcmo,  vt procliuis omnibus  cit  lapfus  ei  roris  in  errorcm  ,  parun 
intcreirearbitrantur^n  dicamus,  Dominium  pignonsaddici  crcditori,  Afl 
verb  iusdomini)  impctran,quafi  Gm  iila  rynonima,n(.c  nili  verborum  fono 
di£fereotia,  quod  vtrooue  caiu  iiat  crcditor  ex  credicore  dominus ,  Cc  Princi^ 
-pis  aaclioricatem  occeflarid  imeroenice  oporteac/.ft.  Clhi0^dMmmfMA 
JitaqueCblint  ioiuuKCcm  adfareqoodicnptum  tft 
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^^^«acfienecillc  vous  cx  iis  modiS^u^b.tieci  pofficexecutioiudicacI.Qiix 
itradirio  cdni  06  piuticomineac  v€iba<qu^aietraca«in  cocu  ^  nobiscoiifuia- 
da  e(l>^d  illud  im^^ciniis  quod  aiuc  de  p^giioris  adiudicacione.lnauditu  cnim 
icd  notnen  hoc^neq;  vllo  ex  iis  locis  quos  tra6tainus>auc ^  prudentibus  aut  ab 
jImperacor:bus  vtfurpatuniiNi  dc  addjcendis  tannlm  pignoribus  oOines  lo  - 
cuti  Aincno  etia  dc  adiudtcandis  1  &  veto  cum  adiudicatJO  fueric  u  olim  v- 
nus  eif  tn  odis  illis/cx  per  quos  trastcrcbatur  dominiu  iurc  Quiritiu  vtVIpii- 
nuc  refer  t  irt  Fragmctis,2  .t.\9>*D<'  *ct^utftt.rer.c[uid  obfccro  atcinerct  tradarc 
<iepignorib.addiccdis,l(UC  de  poncnioms^iiuo  de  domioij  addi<5iioncloque' 
rcmur,itemq;dc  Prtnr ipis  autlioriiacc io  cam  rc  implorandatdenique  dc  iuf e 
dominij  per  toc ambagcs  6c  circu  tu4  impctrSdoin  pignoris  adiudicatio  Acri 
vUocafu  poiret?Annonci]ctm  ilto  cxpcdicius,adeoq;credicori  vcilius&:  co- 
modius>adiudican  pignus  quam  vcl  addichvel  domini j  ius  impctrarj?  Qupd 
vcr6  itdcm  inccrprctcJ  dupiiccm  faciunt  addidionem  pjgnoru,  voam  foliu» 
pofi*cffionis,alreraito  dorainjj  scqucalieoum  cft  k  fcnfu  prudentum  &  Impc- 
ratorura ,  qui  hul! ibi  fic  loquuntur  vcdicanc  addici  poncQionem  ptgnorura» 
fed pignora  ipb,vei  quod  iiic  eft  rcs  pignori  dacas ,  liccrtdilat  cani  eflc  vim 
huiufmodi  addidtionis  vc  exinde  poflit  crcditor  pignora  in  crcditu  poHidcrc. 


E  K  R  O  R  ay  A  R  T  V  S. 

L  L  v  D  fanc  facendum  eft ,  qood  intcrprctcs  fcfellit  diipli- 
ccm  cOb  addiftioncm.vnam  quac     ex  authoritatc  magiftra- 
tus  iudicatum  exequcntis,dcqua  in  </.>.^^/>fg»«r4,  nlteram  quac 
tit  cx  authoritaie  &  rcfcripto  Principis,dc  qua  tn  d  1,^.  C.  de  e- 
xet.'  ei  iuriic.^  tnJ.l  .•ulr.cfiin  cauf.tttd$c,pi^.capt.ftf.\ trfqne  ta- 
mencommune  illud  cftvtfiatpermiffioncmin  poflcflic  ne, 
caqucmilGocx  magiftratus  authoritate,  fcd  cum  hac  dirfcrentia  quani  ex 
intcrpreub.  ncmo  vidit,  quod  per  addidioncm  pignorum  a  folo  ma^iftratu 
fadljm  non  intcrucnicntc  Pnncipis  authoritate  dominium  bonitarium  du- 
caxatacqiiirjturcreditori,non  etiaiuqu)ritiarium»qux  duo  gencra  dominij 
fueruntolim,n)anferiintqueadcohftitutioncm  vfqucluftiniani,r«/.  >»/f. f. 
^enud.iur.Q^trttMHend.  vt  conftat  cx  Vlpiano  tn  dict.ut.  19.  de  acijttifit.  rer.  itt 
fi^gnent.  Er  quamuiseadominioruindiftin^biofublata  /it  hodiepcr  Ii  ftin. 
itt  d  V.vffv.riecefrario-tamen  rethienda  cft  qirotics  in  prudcntum  refporifi^  t  dc 
anteHotum  Imp^ratohitprefcriprisinterpretandis  verfamur.  Dominiurh 
bonifarium ,  vt  iam  alihi  fctipHmus  acquirebatur  olim  variis  modis 

*  fcdintcrcaccerosjcum qdisi  pra-torevcl  alio magiftratu  ita  mitrebatur  in 
pofleftjonem  alicoius  rei  vC  eam  fibi  poflidcrc  iuberecur ,  quodiodo  euenie- 
Dotincaufadamni  infc^i  fr|s'cuia$«de*ruina^Ti  minarcntur  perfeuerarec 
non  caiiei^e  eciam  poftmifTuni  viciniWhif>ih  pofl'efli©nem  cx  ^imo  dccrc- 
to  :  TUfic  enifti  iubebatu^H^inus  fccUhdb  praftoris  decrctoeasatdesnon 
tantt\ni cuftodiae  &  excitdndi  Wcdij  caufa  vt  ihtea,  fcd  fibi  &  animo  domini 
oflidcrc,  «joscrcsfitiebateumdominumfedbonitJiriumduntaxac,  idcft 
a<5lcrtus  vt.T'des  illas  habtrctin  bonis  fuis ,  nec  tamen  prius  fiet-etdominus 
quiritiarius,id  eft  iurc Qmntium  >  quim  ipfas  vfuccpiffct ,  L  %  l.Jrfinita  j j.  /. 
i  R 
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^ulianus)  vbi  cft  textus  elegaiU)&  qui  /ine  hac  duplicisdomini)  diflin^kioiie 
intclligi  nullomodo  poftec  DJe  dmn,  <ff/>ci^.  Necdifrimilequiddam  eftin 
Li.$.ylt.  D.fi  fxnoxai,ctntf.4f^jr.Et  ratio  iurishuius  illa  erar,  quod  ncque  prar- 
tor,neque  alius  vllus  magiihatus  pocerat  Facere  dominum  quiritiarium>qu  % 
nec  poterac  facere  legem  ,cum  lcx  vnus  eHec  ex  iis  fex  modisquibusdomi' 
nium  iurc  QuiriciumacquircbJtur  f.quos  4utemInH.Jebottor.po/sAun6i,  p.yi: 
Inf  dehcretl,fju4Ut.  cr  dtffer.  Magidratus  autem  quifquis  ilie  e(l>licet.(ic  viux 
vox  legis  &  iuris  ciuilis  »  i,nMtn  or  tffum  ^.D»de  tnjitr.  or  tur.  Attaaicoiie- 
que  lex  cilineque  lcgcm  facere  poccit.  Solus  Pripccps  eam  poceilatcui  ha- 
bcc  cx  lcgc  rcgia,  /.  i.  D.  de  confUt .*T^incif>.  quoruani  fupra  lcgcs  eft  cilcn  Ct 
fupra  populum  qui  foluslcg:s  condcnda:  habucrac  anccapaceltacem^jlwVxfi 
f nJJ.de titt.nAtur.fent.dr  ciml.  Idcoquc  necclFaria  fuitoliin  authoricas  Pi  uici- 
pis>quotics  creaitor  dominium  pignoris  ftbi  addici  po(lulab3t>vc  tn  d.  l.  ylf. 
C.// mc4M /.'/M^/c  .Dominium>inquam>quiriciarium  ,  dcquo  feinper  incellt- 
gendac  funtlcges  omncsquac  dedominio  fimpiicitcr  &  abfolute  loqiuin- 
tur.  Nam  ciim  de  bqnitai  io  intelligunc » rcm  in  b<)nis  haberi  djcunt  oen 
in  dominio,&  cum  qui  cantum  remin  bonis  habet*  quafi  necdominos  fit, 
doinino  fcmpcr  opponunt,<^./.i.jJ.T//./  ex  noxMl.caufi  ttptt.L  quttniKti  'J^.de mr. 
dot.Li.  D.fi  y>Juifr.pet.\\.mdi.l.jM.t  pnncip.  D,dd S  C.Trebell.l.i.  D.de  bor.  •  . 
/>p//iiunft.jj  ques  duitm  Inft.eod,  rit.  Ncc  co  minus  tamcn  vemm  eft  eum  qi-i 
rcm  inbcnis  habct  cflcdaminum  ,  ncqticp63eflSonisduniaxat,vt  fcripLi 
Cuiacius  /.  I.  fed  ctiamxci  cuius  poliefljonon  nancifcitnr  a  Prartorc 
Pofl^cfllonis  cnim  idco  fit  mcntio  tum  maxinic  ci^im  agitur  de  dontinio  bo- 
nicario,quia non  flcut  lcx  dominium  plerumque  transfcrt  f^nc  poirc/IiooCf 
VI  in  hercditatibus&i  lcgatiscerncrcc(l,/./rg4/«^/i  ^o.de  leg.z.Lc/nn  heredesi}, 
*D'de AC(jM):poJs.l.l.D.de pubUctMn.tn rem acf.  Jta  &  pra:tor  aut  alius  qui/qucu 
magiftratusdominiumtransfcrrc  vnquam  potcll,quin  prius  transferat  pcf- 
fe(uonem,vt  neque  iure  gcntium  transfcruocur  dominia  ex  contraflihus  r:n 
per  traditioncm  >  fifer  trddiitonem  Inji.de  rer.dtutf.Lejua  rattone  lo.f.ta  yjwij  t 
res  D.de  .uquir.rer.  domiu,  Quid  autcm  diftcrt  ti  iusgcntium  tnrpicia5,an  qi  s 
remhabeacinbonis,an  in  dominio  ?  Nihil  penicus:&  tdeo  folemus  diccre 
a(5lionem  in  rcm  &  vindicacionem  non  cancum  ei  dari  qui uominus  iit  tu:e 
•ciuili  yled  illi  etiam  qui  doiiiinus  fit  iurc  gcntium  > iin  rem  2 j  D.de ret  y/nd:c. 
quia&  ciconipcLic  qui  rem  in  boniscancuin  habec  non  minus  qu^u  ii 
i>erec ifi doniioio qi»irictatio,/j'<w/>j Lonif ^i.de M<fuir.rer Jomin,  Quinir.o 
jfi  in  re  vindicanda  concurrac  dominus  bonitarius cuin  quiriciario  ,  pratfcrc- 
dus  cft  bonitariusjVt  fcribit  Vlp.  in  dtci,tii^j^<Ie.u.^Hi/:ra,  &  conftat  ex  l.dca 
^.C.deret  vindicQaq  omnia  eo  rpe<5lac,vc  intclligamus  re«  pignori  captas  m 
execucionc  iudicati,quas  nullo  exiflcntc  emptorc,prxtor  aut  alius  magiflr> 
tusexcquens  iudicatum  addicic  vidlori ,  iubendo.yf  eas  iJlc  fibi  in  credtcn  a 
pofl[idcat,vfquc  adeb  fieri  in  bonisciusqui  iudi$4'i  ciccutionem  vrgct  vc 
non  pofsic  dici  quod  camcn  intcrprctes  noliri  puc^ncy  dcbcrc  iiluii)  frud Jt 
leddere  auc io  crcdicuHi  impucare  quos ex  iis  rebus  fubinde  pcrccpcrit  >  tao- 
quam  ex  rc aliena perccptos :  cum  pofsic  quihiiKC cam  rem  Uiam  verc diccrc 
quain  inbonis  habeac>cuiusetiam  vindicanckB ius  hahct-, LQmntttj  27.  fi^ar' 
fentoD.de  Mur.cr*trfi^.le^.iun6t,d.lJoce,  ^d.  ireoimbouis.  Vudc  illud  cti*;» 
fit,vt  quamuis  res  aliena  pignori  dari  non  poflit  ignorantc  domino>/.i.  <^  t*^ 
tjitC Ji alien.res ^t^nor,d4t,/u,  hi&ciac  tamcAgfcdicori  agcntihypoihccaria  v 
----  .  — , -  probf: 
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probet  rem  (ibi  dacam  pignorii  in  bonis  fuine  dcbitorisco  tempoiequo 
coaucn  icbat  dc  pignotCyL^aittt  nandum  i%,  §,  qituJ dicttur  iun^.  /.  5>m  frincip» 
D»de p ^nor  J.amemmu  r$  .D.deprobaL  'y^cc  vfquam  proditum  clt,  eum  ifni 
tem  tanti^m  m  bonis  habcat  &  bonttarias  (bliini  llt  dominus  •  cogendum 
cxigerc  conrenfum  domini  quiriciarija^i^em  illani  obligandam^non  magis 
c^uam  ad  ^^ruduspercipiendos,{ubi£]uein  picnum  facicndosiquiafrudtus  rei 
eflvelpigiioridarelicere/.  v//.D.  (^ev/^r.  nec  dominus  quiritiarius  bonita- 
rtuni  quo  minus  fuo  iure  vtatur  pruhibere potefl  >  d.L  doce  ic.  apud  Vlp.</./«>. 
i^.Cucn  cniin  Pnctoris  fit  in  vcbcin  prouinciis  vero  Pc^dcium  qui  omnium 
mag}[^[acuum  vrbanorum  vjce  acpirubus funguncur,a^ioncslitigaturis 
darevel  dcncgare :  Numquam  illi  hauci  dubie  dabunt  a(5tionem  domino 
I    quiriiiario  ^aducrfns  eum  quem  ip(i  coiiflituerirH  dominum  bonitarium» 
I    quippe  quempro  vcrodomino  in  ontnibushabent  i  d.Lu  i.cr  i-debonor. 
,    po(f,dJ.j'4ci4t  ^l.  luumfn  17.  §.  (fu$  cx  Trebftli^nt  'JX*d  S  C.  T rcLeU,  L 
pAtrt  2.y.  f.t.de  toinvr.  L  (ifiltiu  tt.  D.  de  tnterrog.  iu  ntr,fa(,  /,  neceffmu  57.  D, 
dt  dcquir,hered, 

I.  

ERROR  QVINTVS.  \ 

D.'  di^(renti.i  dddiHicnis pi^iortm  Cf  dationis 
infoluti,m,''  ' 

T  ver6  fi  admittendaniefrcrqtii^d  lotcrprctcs  voluntt  eura  ci^ 
Prsrtorpignoraaddixitin  exccutioneiudicati  vt  caiibi  in  cre<^ 
dkum  poilidcretynon  nifiius pignorism  iisboniihaberequo- 
ufqucadiudicacionem  riuedominijimpctrationem  aPrjncipe 
^  nmaerit  *  an  non  ficret  confc^ticns  vt  interim  totum  dcbitum 

pcterc  crediior  polIet^/Nanvnc&altter  poilct  fnidus  a  fc  perceptos  in  foi:te 
debiti  unputarCfquod  ^nccrprctes  voluDC^uam  ii  debicum  fupcreiTct.Qnan^ 
diu  autem  (BpeTcft,q  wdni  peci  eeiam  potcli^  Atqui  de  rupecBuo  tanti^  VI- 
pi:taus  loquiiur  inJ.f^/t  pigMrte  y  cum  ncgac  creditorem  qui  addidjs  fibi  pi« 
gnortb.concentu$  Fujc>nihil amplius  pctere poHe.  Non  ergo  dubitatt  quiq 
I    aeditor  habeat  in  bonis  pignora  fibi  addida  t  &  con/cquentcr  in  dominio 
bonitario,vc  proinde  Frudas  quos  ex  iis  peiciperc  poterii  fuos  facere  dcbcat» 
I    non  minus  quiim  G  ea  pignora non  mod6  in  credjtum  poiTidcret»  fcd  cciaih 
'    in  folutttm  accepifftr,quo  vtiq*,  cafa  dobitandum  non  ellci  quin  eoru-domi- 
'   jiium  haberet,nec  tantilm  bonitacium>fed  ctiam  Quiritiarium.cuai  datio  in 
'   fblutumlitmodus  habilisadtransfcrcndumpertraditionem  dominium  e- 
'   tiam  iure  Quiritium,pcrinde  ac  vcnditio cuius  jnilar  obtinet d.i^.C,de  em^, 
'  Lfien^lmm  46.  D,  tiefoiut,  Hoc  enim  vnum  plus  eft  in  datione  m  folur 
'  tumquam  io  addidione  pignorum ,  quod  illa  tribuic  dominium  Quiritia- 
'  littini  harc  verb  non  nifi  bomtarium  1  ncmpe  quoniam  illafit  abeoqui 
ipfc  dominoseftetiaro  iure  Quiciciura  ,haecver6  a  magiftratu  iudicatum 
exequcntc  qui  nec  dominus  eft ,  nec  Uomiuiuni  qairitiarjum  transferre  po- 
tcft.  Non  quianon  habeat  (  nam  nec  habct  bonicarium  quod  tamen 
transfcrc )  fed  quia  oon  potcft  faccrc  lcgcm  ,  nec  tantam  poteftateni 
habcrcquantatn  lcx  »cuiusefti  dominium  illud  plcniflimum  iure  Quiri- 
tjum  traatfecfe.CzterumnoQmiadj  addidioncpigQoiu>quim  datioueia 
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folutum  confiindi  lus  pig^orisfatenduni  e(l  quod  per  doiDinij  cuiuflibecac^ 
qtii/icionem  confandinitiLpe9»$Mfjierxitpf<^et  luu/ction  cmm  maj^is fiei 
po(eft>vc  quispigaortiinefit^eaiii  xem  quam  iii  botiift  fuishabectqu^fii 
vt  cam  Cgint  fic4Mriai»ilwC|dliriM»iMl^4  Li$eytiififfnfS  45.  t^e  re^  mr,\ 
titxA^MkilikpBa^  pignopttiiwiri  |iiiiEifa»M| 

l^9i^ii^^iiliif^efi<^ioA  fi  i»ijMMi»iiiiiMiiiiyiitui'  iiycrueni<m>d»H 
inmirbMllMik^liaiolte  poffit  vt  froteMlpi»! 

yiibtoU»y<iiftiipefeepto»creditoriFgircftitucre  debeat  condeniaflil|i4««l 
m  rortcm  iitjputate^Ncquccnim  doiTRDiam  bonicariu  vidcri  potcft  acquii- 
tum  vi  :t6n  c]ui  antca  Fuic  creditor,(^uiti  faoc  ipio  debicum  pro  ibluto  habci- 
tur>non  ciufdemconiijrionisred  quali  folucioms  pocc^te.Et^Qc  nimiruoi 
pcrcinct  quod knpcuin  eft  tn Lu  C  jitM  esif,  imUcfi^n^fi^kek  viccm  iufLe 
obligationtf-fiiceAire  nnlMiiUittfliliibQM  yqiiod  vdgvflO^a^c^efRcruDr, 

gnonim  qux  fit  ex  auchoritate  magiflnMtti 

fi  dcbitum  \  condcmnato  folueretur. At  non  ctiam  vt  nihil  Interfityan 
magiTlfacusaddicat prgnora,  an  creJitor  dcfllla  in  folufUin.  lii^cfl  cn.-in 
quam  maximc,ncc  in  co  tanrum  quod  percmcc  ad  domini)  quiritiari)  crai.ilj- 
ttoncmifed  in  hoc  cciaHi>qu6d  per  daiionetn  in  folutun^ ta^am  pro  ea  (wm- 
xnaquaeex  iudicato  debereturitourQblifi^tio  mii^^  ipfoiiire  j  haud 
aliter  qulm  fi  untadem  ia  ^fcoiit  fet»!^  inteiis  f\A 

||Nitpignora«neqti0tn(|i§e0tfiiekjiCflNiiM^ 

tllit}  pro  alioPvol  enti  cMitoei  wWit  poitP||flc«ttA  IwK  fmflci^pUM  cS- 

§i0centuM  D.  de  condtB,  ittdeli,  At  pcr  addidione  ptgnorumii|ii  cdpltter  Ai 
iffcreditum  poHiderc  iufruseft^noniiberatardcoicorip/biurcniuin  cavf^; 
qiifi^fitate  qaae:  iudo  pjgnoru  vaJori  rcfpOndcac :  ica  vt  non  co  miouspoitet 
creditorfuperfiuum  pctcre  >  niii  obfbret  ei  tacrtum  padlum  de  noii  peiec'o 
0cidll^rittsrti!tripti  ImpejatbtiHai^ius^meticio  ^^m^^^fifq/mMtiic  cuius 


ii^biiliicf^iitee|M 


.necc& 

MiMbBiiCtt» 


rr 


•if». 


I  vcra  fuht VfAintproculiliUoyquf  cotra  interprctu  &pfi' 
,  gniatlMfilM<]^h<(yrfi<cf«^eKn^OOeiiiHi:miii 
i  1  ( p iiWiiriiiiBWI»nfequeniftrt»gft^igrtigii<iltoii»ii  c  p»- 

gmatTcos'S!!prosquoqi?e  ifi^crfrccei^^iti  inniwiiamiiiii 
tumplusiuris  hodiehabere  tfUlitiilWilli  ttMgilltMtii 

cvecutionc  iut!jcatt  nJdixit  pignorat  qu^m  haberet  oTnr. 
Nanifi  fain  ipfis  Vlpiani  cemporibusita  ins  crat  »  vc  crcHitor  cui  pigncfs 
crancadtli<5l-a  ,  haberctilla  iii  bonis  ,  necproindccogcrctur  frudlusextis 
pcrccf  tos  in^utacc  in.^tem  >  qj^amb  uuniu  bodic^CitcAciHiQ  elt  ^od  it^ 

^  -  .^  —    -  -   ^UBt 
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voIuntjVt  cam  frudluum  imputationcm  ccamnum  pati  cogatur  crcditor»cuin 
iure  nouo  au£ti  fit  poteflas  addi^lionis  f  Ica  vcro  clJe  vt  plus  luris  ho- 
4ic  creditorhabcat  ,quam  olim  habucnt ,  cjuod  ncmp  dntehunc  dicm,  vt 
arbjtror  obfcruauit,  non  difticilc  ell  intcllie;cre ,  cx  ijs  quae  iam  di^^mus  ,  fi 
alia  iungas  quae  hoc  capitc  diccmus  ,  Addicljonis  quo;  pcr  magillratum 
fiebat  m  cxecutionc  iudicati  poteilas  olim  illa  crat  vt  rcs  pjgnorj  captas 
faccrct  in  bonis  creditorisciufdcmquc \i6toT.s ,  atquc  ita  tnbucrct  ei  domi- 
nium  bonitarium,atnoncnamqujritiarium  vtoftendjnius.   Indcquc  nimi- 
rum  ficbat ,  quodetiam  monunnus ,  vt  minor  enetpoccfbs  huiusaddidio- 
nis  ,  quamdationisiwfolutum  ,  hcc  tanuim  quod  ad  tranflationcm  domi- 
nij  quiriciarij  ,  fcd  ctiam  quod  pcrtincrctad  cxtingucndam  ipfo  iure  totius 
debici  3c  iudicati  obligationem  ,  fi  phis  cHcc  in  debito  ,  quam  in  addidlo- 
rum  pignorum  xftimaiione.    At  non  idcm  crar, cum addidlio fl cbat  cx  au- 
thoriiatc  Principis  cum  eo  cafu  dubitari  non  ponctquin  dominitm  pic- 
nillimuni ,  id  cftnontantumbonitarium,  fed  ct  am  quiritiarium  incrcditon 
rem  tcansfcrrctur  /.  vliimd  C  fi in  canfii^(/ti.prTJuapt.Jn.    Et  ob  Iwnc  quoquc 
caufam  non  paflim  hoc  rcmcdium  jmplorjbatur ,  vi  cx  Princjpis  authonta- 
tc  ficret  add»<5tio  ,  cumiuscommunc&autJioritJsinQgiftratuspoHctfufK- 
ccrc  arg.  L  tmptruiorcs  50.     de  reb.  aujh.  tudic.po^hc}.   fed  ica  dcmum.  fi  pct 
calli  ditatcm  ,  &ambiiioncmcondemnati ,  faCtum  conilarct,  vt  pi^norum 
empcor  mucniri  non  pocuillct  ,  vt  in  fpccic hvlitm.   Ho  liquid^cra  cafu 
cxigcrc  rcs  videbacur  conlbniius  rcmcdium,vc  loquuncur  Impp.  inL^.Codic. 
dc  exec.  rti  turtc.  id  eft  non,  vt  quidam  intcrpretantur,  prompcius ,  fcd  cflica- 
cius  &  pcrfeaius.  Qiiod     poftrema  illa  eiufdem  Jegis  vcrba /i^nifiranc 
yt  yel  Uu  retr^ediorestMmdtHpnit  stf^ad ej^ecUmperducatnr.   Nec cnim  vide- 
lur  omnnio  &  pleninimcpcrduaarcsad  fuum  cfFcaum  ,  quandiudomi- 
nium  quiritiarium  pignorum  aJdiclorum  rcmanct  pcnes  dcbitorcm  :  quod 
contingit  ctiampoftfadamaddidioncm  hfolius  m'agiftratusauthoritas  in- 
tcrccllit  cilm  ciufmodi  addidio  folum  faeiat  vt  cxindcres  incipiat  e(fe  in 
bonis  vidoris ,  quoufquc  pcr  longum  tcmpus  ab  co  pollcila  fucrit  &  vfiica- 
pta  vt  pcr  cam  vfucapioncm  plcnilfimum  dominium  ,  id  eft  ctiam  quiritia- 
rium  vidon  acquiratur  ,  vt  dctrt  l.^.l  fifinita  15.    jt.lt.ir.Nj  D.de  dawn.tr.fecf. 
Dominij  enim  bonicarij  acquifitio  id  tantuin  communc  habct  cum  acqiii- 
iitione  quiriiianj  quod  iuftam  cjus  vfucapjcndi  caufam  pra:bet.  Itaquc 
com  in  Ipccic  <//c/<  l-^Cod.de  eyectit.rntt<dn.Qx{;i€to^xoooi\cr€iuv  x^sm- 
gnori  datas  m  executionc  indicati  nullum  emptorcfn  inuenirc,  fiue  cx  com- 
paflo  ,  fiuc  pcr  cratiam  &  an.bitionem  condcmnaii ,  non  dub'to  ,  qum 
quod  Irnpcratoribus  rcicriptum  cft  in  pofieflionem  carum  renim  mitfen- 
dumcficcrcd:torem  ,  fic  accipi  dcbcat  ,  vtper  eiufmodi  mi/TIoncm  domi- 
nium  adJicatur  plcni^fimc  crcditori  etiam  Quiritiarium  ,  cilin  in  ca  frecie 
creditor  authoritaicm  Pnncipu  jmplorulfct,  nccdubitan  pofficqnin  eam  po- 
teftatcm  Princcps  habeat ,  vt  cam  fanlc  domimum  quiritiarium  cx  iufta  cau- . 
Tatransfcrat  ,  quain  prartor  bonicanum  ;  ciim  nonmoi^ofacerclcgem  pof- ' 
/it  ,  fcd  ctiam  lic  lupraleges.  IraergocxauthoriratcPrincipisaddiftopi- 
gnorum  dominio  tantundcm  iuris  hnbcbat  in  repignorata  creditor  ,  quan.. 
tum  fidata  fuiflfcnt  infolutum,  perindcquedcbitor  ipfo  iurclibcrabaturab 
vniuerfo  dcbiio  ,  acfi  totum  in  pecunia  foluiflct  tanquam  conucrfispi- 
gnoribus  in  cjufain  iudicati.  Hodieveroidem  contingercdrco  vetj:.mft 
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Ci|lKliu!i'0l  taibicio  aliqai  intenfeiierit ,  f<ue  nuUa.  Afi-c|fi6(i  vlU  ia^ 
etm  reni  extet  conflitutio  luttiniani  >  aut  alterius  fmperatorfs  ?  Mini^ 
mc.  Ec^ioc  nimirum  eft  quod  fnterprettbns  &  pragnnticii  noftrisini- 
poluit  )  ne  ius  iftud  nouuni  v;derc  aut  furfficari  potuerint  ,  qui  vcte- 
ris  rationeni  &  potef^atcm  penitus  ignorabanc.  Sed  quiafudulit  lufti* 
nianusM  Uie  vmc^  C^dif.  de  md.  mr,  Mrit,  ftiiW.  <iiftind^ionett)  ilUm 
a«plkit  4oiiiinij  iMMteij  &qaMtil«4 ,  tim€(Aiimt\MA&im9omm 
ngeimloiiiifMi  qaititiaH).»  M  abrogatoa<mi«Rirli0li1M|  Aao^etissiiirai^ 
vt  qui^vie  pOMiar*!*  et  eniia  crit  >  vt  dominium  bonitiriuniMlecil^ 
1«  olim  acquifimius ,  acquirat  iio4ie  plemflitmKn-A  qairiCiMun^i  iia 
ne  quo  vnquam  cafu  poiiic  quis  nudum  iiabereius  dominij^qairitiartjy^ 
id  CK  quin  habeat  quoquc  rem  in  bonis  >  qune  ratio  >  vtdixi  ,  toliitqui- 
deni  dommij  bonitarij  nomcn  ,  fed  itatamen  vc  ius  ipnusaugeat*  Qua- 
re  nec  fic  cooceptu»  cA  ciculus  legis  lultiaianeac  De  iuft  Qmrtdiim  t4- 

,  aut  »      dtmmU  mrie  jMmiild^hMmdt »  M  'mAim^QwiHiim 
ttMmd$  i  iLtoipp«taiu«<w<kMaiiiiiim  guif iiiniiin iubltMiiii  ijB qoodei 
fiuiiperquer  fiHt ikam  domialvoi »  fi  Uiodd  ic  plenu m  >  -11  nudMm  iilod  \ 
qup  bonitarium  fdianftofn  erat  >     quod  ^  boniuciofe^aracnpi  nihti  nifi 
Ittdibtiuni  videbaturantiquz  fubcilitatis  vc  luflinianusloquicur //t 
vmcju  Itaque  cransfundic  luflinianus  nomen  & ius dominij  bomtarij in  no^ 
xncn  &  ius  dominij  quinciarij, fed  plensnon  vc  quifquis  habicurusolim  fuif- 
fcc  nudum  dominium  quiriciarinin,hodie  habcatcttam  bonicarium^fedcon- 
tik  vc  quiiqujs  bonicacium  rolumhaberepolTettnfpe^ailiris  v^crisracM>«i 
iift<itbc«r  bodie  pco  boMCiiiiodomiiiiim  4|iAriiiMrimD  non^nwdbn^lbtlfa»  > 
pl«c»plefiMi*i»dilialaBnB.  CtoigiiiiricnolimiwflieitM^farpigno» 
fm  ■ddidjwifrii  iBiam  rmagiflraios  owliorkaee  fadtm  lil  capts  pi§DO« 
ri  filWHniiJbiWiTTltnrff  ,Tedicacamen  ,  vcbonicatiimi^imaicac  doois^ 
IMiilMlon  eciam  quiritiarium  ei  acqurreretur  >  indc^qneneceilario  iiercc» 
vc  nndum  dominium  Quiriciarium  pcnesdcbicorem  condemnacum  fuper*i 
cHcc  I  dico  >  po(\  fublatum  hodie^  luiiiniano  nudum  illud  ius  dominij  qui. 
riciaiij  ,  necellicaccm  iucis  omnino  faccre  vc  credicor  cui  magiflracus  io- 
ius  hodtc  aUdixic  pignora  >  non  uotdin  bomtariusdominusfiiC>(edctiam 
quiriciariiii  %  ic  tUttdjpfiiMMmodfocoriquodacquirebiColiiaitoBct 
anchoritaie  Princtpisrdbiitmiumpi^norispleniffimamiddkibiH^  .*  Alio^i 
Gui  fatendum  erit  iupercffeiioccatfonadumiihtdomlinj  Qiiiritiari)»  ptrii»- 

pWN^!i|H|ifQna.<iebitori50ondemnati  »yM^ 
tum  in  totum  voluit.  Idcmque  ciTc  arbitrorm  fpecieiUadequa  indiBi 
L/t  fiaitd  15.  ^AkIuijus  DJeddmn.iufed.  cum  is qui  ex  primo dccreto  mifTus  cft 
a  Prartore  in  ponedionemxdium  cx  caufa  damm  intctfli  ad  cxtorqucndam 
tzdio  poflicfrionis  cautionem  >  ii  dureCur  non  caueri  >  iubetur  exfecun- 
do  decreto  (ibi  ^fllideccrNam  dtm  non  acqoirecetolim  ex  (ecaodo-iUo  dc^ 
cceu>  ju£  fiom.t|ii9iid^^  >  qoowSjaeyeefabiicwam^rferanicMiil 
gMffltg;<MBy  qniifri  fiiifwdini  eft  pco'booicmi#.yirttiafiom 

liH^. »  neque  neceHariani  efife  in  eam  rem  y(bcapioiMm«  qmttoe  notciti 
erac  necenfaria  d,f,htlUnHifgfi^dt9fis^^*d,nt.  Denique  omnibus<Hnnino 
ca6b9f  «^iubusiuiuiccaCf  vt  aottmii  iHmiCiciiim  domininw  ic^iiiri  poflcc 

...  .  vc 
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y/ in  Ui^f.vlhO.fiex  iWf^L  CMuf*  Mgat.  Lfdci^  63 .  in  prtnaf>.  2).     SC  Treheli,  cr 
^ltfs^Mont  plir*ff*^y^dnmicnduix\  ncceflario  ell  vci  acqujri  hodic  Quirkiar 
triuni »  quo4nosadfirmamus»vciriboniunumdomiuiumfupere{l>  etiani 
nudum  doniinium iuris  Quiritium  rupcrcflc, quod  tsmen  lufliniani  con« 
ilicucio  admittcrc  non  poccft.  Excipiendacllcauradotis»  cx  quaciun  ma- 
riiusolim  acquircrccdominium  bonitarium  ita  vt  quiritiarjum  folumpc- 
ncs  muiict  eiii  fupcreflcc  /.  quamuu  75.  £),  de  iur,  dot,  1.  t/oie     C.  de  rei yfT/du» 
lu(ljnjanusiprcpcrucrtcn»io,vc.  folec,  tauorc  mulicium  cocam  ncc  minus 
(uam  ,  quam  vctcrcm  lunfprudentiam  ,  confticuic  tn  l.  in  rebus  30.  C.  deiur, 
^/•r.  vcverurti  &  plcnumdocis  dominium  ctiam  conftance  mainmonio  fit 
raulicris,  dominium  auccm  quod  eo  ccmporc  pcncs  maritum  cllcnegare 
aonpocuit  ,  non  nificjuileac  lidicium  cfle  intclJjgacur,dcquo  aiibi  fcri- 
pfimus. 


ERRORSEPTIMVS. 

7)e  im^etrniione  imris  d  enmij, 

Dd I  c  T 1  o  N I  dominij  pignoru ,  qua: fit  in  cxccutiorc  iu- 
dicitJjHnitima  eft  inipctratiodoniinijidc  <\uzin  tit.C^deiur, 
</e/«//.'.»/i/>f/r.  &  adcofinitima  vt  interprctcs  noftri  ha:c  (i 
non  nominajaltem  iura ,  quafi  vnum  &  idem  quiddam  fit, 
confunderc  fidcantur.  Virumquc  cnim  auxilium  acquU 
titdominiuui  pignorum  credjtori  ,&in  vtroquecafu  nc- 
.ccllariacftauthoritasprincipjs  ,  fiinfpiciasiusvctusquoica  obcjnebat,ft- 
curidixijuusmprxcedencibus,  vt/iPrincipisauthohtas  non  intcruenirct, 
addjdio  p;gnorumia<ftacx  authoritatc  folius  magiftratus  iudicatum  cxe- 
qucntis,faterct  duntaxat  rcm  in  bonis  crcdiioris,nec  ci  dominium  acqujrc- 
ret  nj^  bonitarHim  :  In  quo  maximc difterebat  ab  impctrationc  dominij pcr 
quauj  fanc  doniinium  plenininjum  iure  Quiritium  acquirebatur.  Cactcrum 
taminaddi^aioncpJcnj&abfoIuti  dominiipignorum ,  quam  in  iurc  do^ 
minij  iujpctrando  ncccftariam  fuiflc  Principis  auihoritatcm ,  conftat  apcr- 
tifliracex/.  vi/.  C.Jiwcaufit,d$c.pi»n,e4^t./it.l.i.CdeturJcmtn.itnpeir.  MiKi 
vcr6  vci  cx  ipfa  nominura  diucificatc  perfpicuum  cflc  vidctur, quamum  ifta 
&  in  quo  inter  fe  diffcrant, Addjccrcdominium , & iinpetrarc  Addicit 
inagiftratus  hue  cx  fua,(jue  ex  Principis  autheritatc,  &  addicit  «reditori 
d.L  vIt,  Iirpciiat  vcro  crcditor  ipfe  non  magiftracus,  uec  a  magiftratu, 
fcd  a  Prificjpe.    Addjaio  fit  foJo  inipcrio magiftracus  iudicatum  exequcn- 
;ti$,  nccin  camremambagibu»  vliisautdiIationib»sopus  eft  ,tanquam  cu- 
ius  auxilio  &  remcdio  non  priiU  Jocusiit ,  quJkm  mora  ionga  pcr  dcbitorcm 
faclafuerit,noncantumfolucjoni,  fcd  cmm  publics  pignorum  venditioni 
d.Lvlf.^Lordo  iCde  exec.reiiudic.  Ak  impctratio  doininiuncque  ficbat  olim 
ni/i  pcr  magnos  Jongdfque  anfradus  &  cjj  cuitu$,ncque  ht  hodie  vt  coflat  ex 
.l,n/tU,deisir.domin,tw^etr.  Quam  ebcaufam  ranllimusnunc  vfuscftiam 
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]ncommodi&  importuni  remedi),Tametli  nulia  poflenorconftitutiotf 
quslcgcm  illam  luftiniani  abrogaucrit,  vt  rcripfmuis  in  noftro  Codiccr' 
noncnim  ftukus  olimFuiflctcrLditor  qui  plenum  pi^norisdominiuin  : 
per  addii^lioncm  (ibi  i  magiftratu  fjcic  ndam  ex  autliontate  Principis , 
timfibi  comparare  potcraci  maluiflet  pcr  cot  circuitus  a  Principc  jmpeir^ 
rc?  Annon  veroftultjorcffcchodie,  qui  huius  impetrationis morasi  ji: 
•ftiniano  indudas  expcdbare  mallet ,  quam  addidioncpignorum  a  folo  rr: 
giftratu  fjcienda  conientus  cllb  ,  pcr  quam  plcniflimum  dominium  arq: 
ConfecuturusclTctjCtiam  non  implorata  Principisauthoritatc,  tanqoam  qux 
hodic  nullomodo  (it  in  eam  reni  neceftaria ,  (ccundum  ca  qu<c  dirputauimus 
in fupcrioribus. Erroris  interprctum  caufa  illa  fuic ,  quod  addiftionis  &  im- 
pctrationis  cftcdum  folum  ,  non  etiam  vtriufque  caufam  &  originem ,  <\uz 
potiffimum  aticndcnda  crat»  confiderarunt.  Eftcdus  cnim  vcriufquc  rcmc- 
djj  prorfusidemeftin  pleniffimo  pignoris  dominio  crcditori  acquircndo, 
fcd  caufa  &  origo  plane  diucrfa;  Subiedum  quoquc  circa  quod  vcrfacur  v- 
trumquc  rcmcdium  omnino  diffimilc.Addidtio  cnim  pignorum,  caufam  & 
crigincm  fumit  ^  ncceffitatciudicati  cxcqucndi  ,quod  cum  &  neccfrarioc- 
xequcndum  fic  ob  publicam  vtilitatcm  ,  tuendamquc  rcrum  iudicaurur 
authoritatcm,&  non  aliicr  cxecutioncm  habcrc poflic  quar  per  viclorcm  pc- 
titur  1  quim  fi  iJcpigMorain  iudicatiexecutionecapianiur,&  ex  captoru 
diftra(flionc  precium  rcdigatur  guod  in  lud.cati  caulam  conucrti  pol fir,  Di- 
llra<5lio  autcm  pignorum  nullattcripofhtcilm  cmptor  nullusinucnitur,rc- 
ccftirio  Htconfcqucns  vt  aJ  pignorum  addid-ioncm  tanquam  ad  vnicura 
&c  cxtrcmum  rcmcdium  fit  recurrcndum  Enmque  addi^^ionem  nccclle  fit 
fieri  ^  magiftrutu  ludicatum  excqucnte  :  nc  a  loqui  alicnum  llt  ab  eius  c\- 
i»nitatc  ficoqatur  debitorisooudcmnati  voluntatem  &  confcnfum  cxqui^ 
rcrc  ad  danda  pi(;nora  infolutum  i  ciim  cxccotioncm  ludicati  non  minuso- 
porteat  ficri  in  dcbnorcin  nuiJtum  ,  qi  am  iudicium  ineum  quoquc  in  i- 
•lum  reddi  ficceHicfuic  L^nfer  flipi<Uifffm^i'  p.i.deyerb,  «hHgJ.filvt^jy^c^dt 
fxec.reitudu.  Neque  rurfun)  tieri  poieft,  vtcicditorqui  cxccutioncm  iudi- 
cati  vr^et ,  impctrct  domiuiuni  pigHorum  ,  non  dico  ^  magiftratu  qui  ccn- 
cedcre^pfc  non  pofl'et,fcd  ncquca  Principe.tametfi  impetrationisauxiliurr 
cligere  crcditor  malit  ,  quoui.nn  prius  eft  vt  quis  pignus  hibcat »  quam \: 
eius dominiumimpeirarepofiit  :  Verumautem  eftcrcditorem  non  habcrc 
pignora  qujc  capiuntur  in  cxecutione  iudicati,  quia  non  crcditori  ipfl  djmoi 
qui  pottulatcxecutioncm  iudicati ,  fed  magiftratui  qui  exeqritur  fudica» 
tum:  Idcoqucnon  tam  dari  quamcapidicuntur,fiquidcnictiam(i2lcon- 
dcmnato  non  darcntur  perinde  lamcn  capcrcntur ,  A  quo  autcm?  An  a  crc- 
^litorc  ipfo?  Minime.Vjm  namque  facerct,  fi  ipfc capcrct  /.  miles 6,  (jmiti' 
iitcatt  D»iiere ittdht  Hrgo  a  magiftratu.   Vnde&  hancpicnorum  capioncm 
pragmatici  noftri  appolito  licct  barbaro  vocabulo  appcllantleuatjoncmt^' 
rcdu(ft:ionem  ad  manus  Curiap,  vt  fignificent  ca  pignora  non  i  crcditorc.fr ! 
iCuria,&  vtetiam  Ioquuntur,a  ruftitlaipfa  poflidcri ,  &tcncn.  Quonu. 
igitur  cafujinquics ,  dominium  pignorum  impctrarc  potcft  crcditoi?  Eo  n  - 
inirum ,  quo  habct  pignora ,  quomm  dominium  impciran  pofllt.   Id  vcr' 
contingic  in  pignorc  cOnuentionali,  dc  quo  nominatim  loquuntur  Icgcj o- 
mncs  quae  funt  fub  illo  tit.  f.  deiitr.  domtn.impett ,  Non  enim  negari  potell 
quincrcditoi  pignoratitius  habcatpignus  ,ncctanuimiusipfumpignorKs 

quod 
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qacx!  li^bet  etiam  ille  Qui  (knpltcitef  coinKflhdc  pienorcqvemnitgh  pro- 
prid  credicotem  iiypockecifrittiii  appellafiiiiSyiedipaus  auoque  rei  oDligaOe 
wM&meoh^w^  propric  ptgntis  dtcttv  etUDs  poilcfrio  tranfit  ad  cre-  - 
Amtohl^firim  ^f^frtfriti* ikmtr firfu  35.  i.  D.  Jepmi9r.dS.  folum  ergo 
fupcrcftinsdoaiinijquod  jropcttirepoffit&dcbeat>Ujdmalit,quim  pi- 
«noris  diftfOi&i^ncm  publicam  vrgerc.  Qusmquam  nec  hodie  aliter  fieri 
Sotcfthxc  impctratio ,  quam  fi  conftcc  vcnditioncm  pignorum  pcragi  non 
pofevc es  iis  apparec  <^us  iaftiniinus  Uoxit^  ia  ddMt,  C*de  mMmtn,unfetr* 


ERROR  OCTAVVS. 


JA differtniUpiiporti  iuciici4is  er  praforifimjxiwe  circdMUi^it^ 
nem,  ^l.fii^  ture  10.  D,qki^otior.sii 

,Onfvndvwt  plcrum^  intcrprrtcs,&  pragmatlci noftri 
;non  quidcm  nocaina,  fcd iura  pignorif  pia-rorij  &  pignoris 
ju.iiciahsjquafi  inter  ca  vel  nih.l  penitus  ,  vcl  paruiii  intcrfit. 
Nosdiff<;rcntiaspierj(c|iie(>breruauiinus,de  quibus  iam  fcri- 
piimus&in  librisnoilns  Conie(!lurarum, & in prioribusDc- 
cadibus.   Sedaddemusnunc  aliam  quznonparui  momenti  eft ,  circa  pi-*^ 

fiorBoi  aiMifttoiiem  >  vc  appareat  um  differrehacMite  pignut  prztoriuni 
iildkWiqite  dilfefft  vtrmnque  icomiemfonali.Pignu$  iadicfalc  de  qub 
hitciilqlledtxiiins  iliud  efte  €6ftat,qood  capitor  h>  eKecutione  iudicati.Pra»^ 
toiitMB  vero qisod  c&fticuitur  per  Prsecorcm  ante  fentemiaiti  mKTo  cr cditor 
rc  iil  poilcftioncm  bonorom  debicoris  lacicancis  qucm  ncmo  detcndit :  /ic 
diAiim,nonqu6cl  in  eoPrartoris  authoritnsintcrucniat,  ('Nani  &  fin  ilitcr 
inrcruenitin  pignorc  iudiculi)fcd  qnia  collituuur  ex  prretoris  cdicto,&;  iu- 
rc  oid  nario,/.^.  C  vtin pcfi.lefMt. cum  pignusiudicialc  in  irdicati  cxeciitio- 
necapiatuc  extraordinem/.y//>/fw«M54.  D.deeniat,  vtbene  Cuiaciusnofter 
docaitlih.$.Obfer,edp.  30.  Acque nccqotdeni  vna eftex dificrcnciis  quz  func 
imcr  pignuspcctoriom»8citidicia]e.Scdpodftima9&  misr  ad  rem  noftram 
msgupeiriiieciik  eftij^iiod  psgnaspnrtorium  incipica  miftione  in  pcflcf- 
IfonS/jM» cil i«mmiitfi/«L J>.  Jepiffior, a^J.  miffo  12.  D.fro emftm:  l.^.f.i.oJe 
nktHtufitt fub  tnteU.UK^  %,CJe prstfor,piffiorJ  qui  le^ati  5  C. v/  in  prjp Js.  lcgM.  Pi- 
gnilsverbiudicialcdefinic  in  mifTionem  in  poncilionem,)!^:  ab  ea  hnem  ac- 
cipic/.J.C.e/f  exec.rei  iudic,  Pignus  practorium  datur  a  magiftratu  Sc  accipitur 
a^rcditore ^inlio.tu,  ludiciale  vero  capitur  a  magiftratu  ,  ncc  idio  vt 
dctur  crcdicor^fcd  vt  diftrahaturi&pccunia  in  iudjcati  caufam  conueitatur: 
ex  quo  illud  cciam  iir,quod  Cuiacius  non  practcrmi/icyt  miflusin  pcllcfllo* 
nem  aprxtore  dicatur  occuparc  pignus  practorfum>/.2.  ^Uufiire/ttfubltisC. 
^MipifMri»^f{Mi'.&iifr«inudver6  quodcxcauiiiittdicati  conftimitmtper  offi* 
ctomcapiatort^dtdiftrahatur  noii  «dam  occupetor  abeo(econdum<]ptbii 
wiaatEamfAJLAmCfiincdufJtidk^^^  camen  non  (ic  accipiendil 

«ft ' 9  miafi  ficcat  credicori occupare pifopTia  authoritate  bonV Hii  dcbitotis 
SBtttenao  reipfuni  incorom  pofkifionem  ad  conftituendqim  pignus  pi ae|^.o- 
rium  (perinaeenim  hic  vim  faccrct,acfi  in  executione  iudicnrr  rcs  dcbito- 
xis  perkipiua^occuparQi/wm/^  ^'^«^m  iudtcdtfD.dtrt  iudtc»  cancoquc  magis 
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3uanto  Fauorabiliox^cll  dLofa  creditorispoft  (cntCfitUm  qu^tn  ante ^fed  iu 
cbet  id  acciptt  ncreditoc  qui  •sedi^o  prstoris  mortui  miflus  cftin  fe(- 
reilionein  a  Prxtore  viuo>po(lit  cxinde  occupare  bona  dcbitoris  iurc  pigno- 
ris  pr«torij,quod  non  fimilitcr  ficri  ponct  conftituto  pignore  iudiciali.Nam 
nccpoil  captuin  picnus  in  cxccurionc  ludicati  potcft  crcditoriilud  occiu»- 
rc,liticvt  ipfc  diftraliat ,  fiue  vtpignorisiurc  id  rctineat,nempc  quia  numiin 
idco  ^ignus  habet  fcd  magiftratusquiccpjtadexequeuJum  iudicatum.Ncc 
poflum  probarc  qaod  vult  Cniadns  pignutiodidtlecottfttlilt  Iq  peribnam 
credttorittad  diftrentiam  pignoris  pnetorij  >  q  lod  dtcitor  conftttoi  in  rcmi 
hcim  fMmai»D'iefflr»vmlMr*  fiM<fC.^>jwi/.Nam  quod  fcriptttm  eft»ni  lfi<r  itnt 
io.D.^i«^0/irr.«/f^^.M.qiitvn3  virdo^biSaiUf  mouerur  »  cxiUisYCtbi^ 
i»emmper^'iMptgritaconfiuutkm  r/?,adpignuscontteQtionalcpertinet  nonad 
iudicialcverufquc  legis  illius  fcnfuseft  illcqucmFomcrius  tradidit  i.feled. 
f4^.7  Cicdirorcm  pignoratitium  qui  coucntionepignoris  iibi  profpcxerat, 
adcoquc  ipfius  hclldemlicctnihil  jpfc  conuencrit  de  pignorci  nec  vlluius 
habcre  videatur niii  cx  qoo  hercs  fuit,potiorcm  cfle  illo  qui  pofterior  ^  prx- 
tpre  pignus  przcorium  accepcrit  >  idque  priui4cgio  temporisiboc  cil  co  ipfo 
xiifecommuniqaoalijcotliDet  poflerioricicditori  pignus  coonencionale 
babentt  pneferretuff*  Dnbitandi  enim  ratio  ent  t  qood  maior  vidcatHT  ele 
deberc  auchoritas  &  potcftisedidi  &  praetoric  inriiHidionis^  qua  pijgnus 
prattoriu9ide(cendtc»qfi^priiiiiK  vUiusconucntionit»ne  alioqui  iadlc 
accidat  vtobantcfiorem  aliquam  priuati  pignoris  conuentionem  eiufmodi 
tnifliones  in  pofTedionem  ex  c^\€to  prartoris  fadr ,  fint  inanes  &  illuforjx 
quod  a  practorisdignitate  ac  imperio  alicnum  yidetUTt U/tpr€i0r  75.  D,  Jeiu- 
akJMi.D.m  ifuidinloc.ft^lk,  maximc  vero  fi  creditori  prxtorium  pignus 
,  habenti  res  fit  non  cumcreditore  pignoratiiio  conucntionali^fcd  cum  ipfius 
hcrede  qui  non  niA  poft  coiitra^um  pignus  pr^^toriumin  conucntionali 
fQCMftentSfddeddcndiratiocftjquiaprattoris  bcnefidnm  nemtni  dcbct 
efl*ecaptiofum/«IV«iAiir  iHt4tS,7)Je  jrm.  ftifHlm  •  nec  dcbct  atKbcN^caa  ciiidi 
damno  adjcdre  creditorenhqui  (ibi  diligenter  pro/pexerat  >  /.  i^D.Je  fefdrA 
^GotijftqiHMter  nec  cius  beredem  qui  codcm  iuce  vtitor.  £t  vcrb  abrardma 
CK^zrcrejAn  in  iudidali  pignorepotior  (it  is  cuiusnominepriQscaptum 
eftpignuscxcaufaiudicati,cum  fierinonpofl[it>  vtquod  vniusnomineca- 
ptum  eft  ab  eo  magiftratu  cui  capiendi  ius  fuit ,  iternm  alterius  nomine  ca- 
piatur,  (iquidem  fccundam  quoquccapionem  ab  eodem  magiftratu  fieri  nc- 
ccfFc  cilct.-Alioquinonab  co  fieret>cuifaciendj  lus  ciTet ,  atquc  ita  cundcm 
xnagiftratum  contraria  &  pugnanciaftataereeporcetet»  ncquerarfttm  ided 
ta^Qromcapiturpignas  vt  cantumfic  creditori  proquoiam  iudicatQin  dl> 
lc»  vt  diftrahatur>&  es  predo  /atisfieri  poflit  vidori  qtd  iudlcatt  ezecutioDc 
j|^9ftQlat,&  cQnrcqtteater  ei  eotemporc  affe(5^aeft  rcs  quxpignori  capicur, 
&f  poftcaitcramcapivnquampodit»  quod  pragmatici  quoqoc  neilriad- 
inittunt  vulgari  illobrocardico  >r4tfyivrC4^>  6c[M/ie  fttrftijie  nbafoint  delietl 
aec proindc  ficri  poteft  vt  huiufmodi  pignora  in  executionc  iudicatl  ca- 
piantur  vnius  nominc  ,  &  alteriusnomine  diftrahantur.  Vnaenim  tantum 
exectitio  cft  duabus  tanien  conftans  parribus  capione,& diftra<5tionc  >  quam 
csccutioneaiii  djuidas,nonduasfacies,fcd  nullam.Ec  hanc  noftram  imcr' 
pr^tioncmilladiiiictficdcoiififmac  s  quod  VlpiaiiosaoBttifidevno  lc 
quiturproqaodeiuteittdicttam  fit »  &  pignnsia  omA  iotoci  captuoi 
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IvfcttsCiin  ttfiMn  fonenilDiii  necd&ffib  cfit  plaiet  db  haim  |eiMcii  cce* 
<|]torifl  fi  de  iUomm  conairia  qncKittan  IteiB  ijtiod  nihil  attincbac  te^ 
^fcare  de  herede  xllius  in  cuiaspmbna  pignus  conftitutum  eflec  >    de  pigno* 
re  ittdtcialiyca  verbatntelligi  po(Ieiit»dcbcb^c^  Vlpianusica  potius  fcri* 
bere,«ii  cmus perfind ptgnus  connitutum prtlscp ,  vc  apparerec  traftari  de  duo- 
bus  credicoribas  quorum  parinomnibus&a*cjualis  caufaefTeti  niHqiiod 
alius prior  cemporcalius  poflerior  inuenirctur  . Ac  opponic  Vipianus euai 
pro quo  &  iudicatum  & pigtuis captum  eft,ci  in  cuiusperfonapignuscon- 
llicuium  fa>t,non  eum  pro  quo  priore  fada  e(l  execucio  iudicati  ei  proquo 
pelleriorcynimiraBi  quia  ficri  nequic ,  vc  res  quz  cx  caula  luciicaci  rcfflcl  pi^ 
gnorfcapt»tibpolleap:gnoridctttr9qttoniododcontrarle  fic  plerimquen 
Doiuqocper  cxpreflamconuencioocin  fine  /pecialitertfiucgeneralicerd»^ 
ta  funt  pignori  ,  ctiam  in  cxecutioneoi  iudictnci  capiancur  pofhiiante  lUo 
qui  nulium  adbuc  iui  ptgnoris  habeac  in  bonis  coodeaanttii  qttod  tibncae^ 
nic  ,  pocior  caufa  ef\  eius  qui  habec  ius  ancerius  pignoris  conuencionaliSs 
non  vt  pofsit  impedircquominuseadcm  res  pignori  capiatur  in  cxecuiio- 
ne  iudicaci  Sc  diuraJiarijr  ,  fed  hacftcnus  vt  cx  preeio  pignoris  vendi  i  priiit 
ci  fatisBacnec  aBCeiusiuipigiioriscogaturdimittercquim  fuerit  ei  ratis" 
fa(^um ,  aJ.d  DiM§  Vio    quod p res  Z). elt  re  iudic.  Singulari  quidem  fauore  ac 
prittilegi  o  cxecationit  reraiD  tttdleatarum,cnm  regularc  fit»  vt  antenor  cr»^ 
ditor»nccpriilsnccaliterpolminqaietariinfiiopigQore  >  qoim^poAe- 
nor  fibi  confiiktper  ittt  oSScrenditVcfcriptam  eft  in  eodem  #.&'tii  LU,frmt 
i.cr  fdfiX^,4fuifm$rMifigmmiudt.  Scd  lilo  ctmen  racioniscolore ,  qu6d  noii 
creditor  ipfepro  quo  iuaicatumcil,pig^capit,  fedmagiflratus,licecno« 
minc  priunti  creditoris,magiftratum  aucem  cogi  ofterrc  ablurdum  e(Tct,ci\ni 
iiTtcrlit  cius  quatcnus  magilhatus  eft,adcdquc  rcipublica: ,  vt  quod  fluc  ab 
ipfotfiuc  ab  aljo  quem  iudicem  dedei^t  iudicacum  fuit,madetur  executioni. 
Sufiidtqueantcriori  pignoracicio  creditori  qubd  nulla  ei  percapionem  & 
diftra&ioncni  pigaorisiudicia|tf  fiaciniuiia»  cilm  pecuniam  fibidebicam. 
prlorconfiN|aatur.Qgemadttodam«itempoteft  heri  vc  pignot  conuenn 
tionale  ametiut  c6currac  in  eandem  tem  cum  pignore  iadiciaii  pofterioro» 
itaSc  ,  vcpignusprzcoriumcojHbtatomfitineafe>quarjpoftca inciectt- 
cione  iadtcati  capiaturpignori  :  qaocafiicqu^  ccrtum  cft  potiorem  efie, 
caufam  pignoris  praftorij  tanquam  anceriori$,vt  in  fpccie  </./.  i  C.  qmfot*  in 
pi^rtor.  hjh.  haud  alitcr  qu^m  H  fecundus  creditor  cnirographariustaiuum 
clicc,non  etiam  ptgnoratitiu5,vt  ini.^.eoii,f.i.inftn,  D.  eod.   At  iwdicialispi-' 
gnoris  ea  in  concrarium  ratio  &  condicio  cft  vcpoftqu^m  Ccmcl  captum 
hiic  nuUum  aliudpignuspofsitadmiccerc ,  neque  conuentionalcquoniam, 
in  eo  non  cantikm  prioati  credicoris  vcilicas/ed  eciam  magiftratus  autbontaf 
ofeidecctur,qui  pignus  ipfe  ccpit  adeieqoendum  iadicanmi* 


^£RROiCNONVS. 
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Lltd  timenolireciiandum  eft  quofi  imudoblMl^^ 

lcxecudone  iudicatipdflepigmitprftonann  c6ftitiii»roiflbiciiiJ 
vidore  io  poiTcfiiOiieni  booorum  debitoris  iiMiicati  (eniidicil 
 fayquomoaoloquitur  Imp.  f »  ddxum  rempuhbcm  ^jfnfttmm 

f^n.liab.Quid  cnim  rcfcrt  aa  pr^torium  pjgnvs  c6ftiiucndum,an  cx  iudicatc, 
an  ex  qua  alia  caufa  debeacur  ?  An  crgo  pcrinde dicendum  crit,nihil  icterrc^ 
an  ex  caufa  iudicati  captum  litpignus  iudiciale»  an  conllitutumpr^totiiTi' 
Xmb  inccrcricquam  maximcjnec  minuSiquam  fiantc  lcntenciapignusprc^ix 
rium  conlli^utum  c(fct :  habet  coim  hoc  c^uoque  pignus  pia:toiium  natur;ii 
iliamyiiec  ide6  eriftiaiaiiihicftin  yidoriapotcfiate  efle»aii  io  eiecotioiiei|f 
dlcaci  pignus  prf  toriutioiiccahimalitiquiUniiid]Cialc.Noii  enim  ei  eiinn» 
triq  id  pendet^  fedexmera  nccefficatciuria^  vtfcilicet  tdm  dcomm  contoli 
poflk&c6fticiii  pignnaprftoriam  cx  caufa  iudicatiiCibn  pignus  iudiciale» 
pi  nonpoceft:quod  non  aho  cafocoDtingit<|utoiqnovi«mlatitat,nefeci]a 
peragi  executio  iudicati  po(Ijr>quac  Hne  eo  peragi  hullomodo  potc(l.Nc<ju; 
cnim  ftatim  acfententialatacft  procediturad  capionem  &  diftia^^tioncraji 

fnorum.fcdiuirum  prarcedercopoitctfolucili  intracci  tuni  cempusquodli.N 
ccre  pro  condcmnati  taculute  vidcatur.Tum  ii  intra  dic m  vel  ab  injtioiJ- 
tum  vel  cx  iufta caufa  poftea proroguum  non  foiuatHr>capiuntur  pigoorait 
vinRid(bMr»tt6&tamtn  ftathR  Yendut  tmdtd  iea  intra  duoc  men/cs  nm 
iBlKcondeninama:\t  apcrt^  fcnptom  ^mlMimilkm%i,fJerHwdi(ja^ 
t\xm  omnium  nihil  eft  quod  ficri  poffitHondenato  lathantepoft  (eDteotiiia 
Neceilitas  igitur  iuriancit  vt  hoc  quoque  cafu  perinde  confugiendoaititii 
rcmcdiuropignoris  pr^orij»&incipicndum  a  miflionc  &  podeffioncpigBO' 
ramine  alioqui  nulla  fuperfitratio  profpiciendi  crcdirori,cuius  tamencii:- 
fam  non  ob  id  detcr^orcin  hcri  conuenit,qu6i:i  wiccvitl.yff.tie  yfmr.l.eui<irh 
i6.ffde excepi.reiifniii, Cxtcrutn  cf.a  ciun  ex  caufa  iuJicatj  pignusprxtomo 
conftitutum  eft  »  cxdcm  foilcnHicatcs  ad  eius  ciiftia(!:[Joiicm /cruaudxfunfT 
^uaeinalioquotibetprsetorio  pignore  difti|jicndo  feruarencur  >  pcrindetiK 
itilgifcilliiSliMBtira  pnecoria  ptgnora  I  miffionein  poflcfiioiiefflifc  d» 

igitur  (1  pignus  prartorinmnoninueniat  cmptorcn^ 
An  addicendnm  etit  viAori  vt  iilud  pofiideat  fibi  ioctcditnm,  adi  dc  pigflo* 
Beiiidiciali agerecor?ItapiuatCaftrcnfis4(/r/..^.A^r^'2&r4.  Rationc illaquair 
proximd  attulimus>qiiod  non  dcbeatmelu>rcfle  condicio  eius  qui  oondooi 
obtinuitrentcntiam,quim  ciusqui  iam  obtmuir-rquxrimus  cnim  deprxto- 
rio  pignorc  gcnci alitcr,  cuiui  regtilariter  vfus  eit  ante  rcnteniiatn  ^& contra 
eum  qui  quoiiiamlatitat,  condemnjri  non  potcft. )  Is.vcrbqui  obiinuitco- 
gaturpignus  accipcrc  pro  dcbito  li  cmptor  nullus  inucniatur.Sed  ego  ncqa^ 
iententianay  ncqucrationcmliancprobo,ac  quod  magiscfttneque  puconeri 
pddc vt  pnKotinmp ig^u uS etiam volenti creditori addicatar ,  quod cdaii 
inuito  fiiadidaleefl^caddiccretur  *  Kcmpc  quoniam  addtcere  non  aliK 
pot#ft  j  tMlm  magiftratiia »  nccrotrum  magiftratiis alia pignora  quknQtf 
ipfece^cnt.  Quo  enimlurc  adJi.crctcrcdicori  pignu^uodfpfcmagin0' 
tusnon  tcneret?Quficncc  vHoiurisloco  prodltum  eft  pignusconoention}- 
le  poffe  adiJci  crcditori,quinim6  generalicer  fcrifttum  vidco  in  Lpro  dehtttd' 
C.de  hor^.Miih.iudicpe/Jid.^Hotn  iure  poftulare  creditores  vt  fjbi  pro  dcbito  bo- 
na  dobitons  a  idicaiurtQai  tamcn  locus,vt  &totusillctitulus  adpraitoriur^ 
pignus  mai^imc  £cttjaet  (^d  coftitui  duumu&£er  miifionc  jii  £onciIicneni 
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luieaiii  legcai^ctmelligttiitqua(ifenfus/it,non  ciTcincipicnduinabaddir 
iione  pigo<»rum  >  fed  tamenfiponratisfiacaildici  candcm^cbicorisbooi 
Mdiioci  pro  debito  poiTe.  Numquam  cnim  de  pignoris  addidione  tra^ari 
potcft  9  nifi  ci\ni  de  pignore  iudioali  agitui,qiiia  nec  ncccfTe  cft,cum  alia  fic 
ratio  coAilendi  creditoribus  [iue  pignus  conucntionale  lubejnt  liiic  pi  aeio- 
i:ium,nimirum  pcr  iujpctrationem dominij  imploratain  eam rcm Princi- 
pis  auihoritdcc  /.  1. 1.    J»  Ceti.  dt  mJUminJmfetr,  Nam  qui  non  foiiim  iu^ 
pignoris  habetifed  caamrcm  ipfaai  pignoriobligataaiilltiictac|»offide^ 
quuUttcUAnisiisjioiiiinjjimpetrarc  poUit>.At  capco  pignore  iodiciali  m 
cxcciittoiieiiidicatibonpoccuco  impecrationis  rcincdio  conftili  credicori» 
qni  lic^ iin(iyKWi|iiafaeat tn  rc capta ,  quit  cius  nomine  capta  eft >  id  cft 
nonquafiex^iumandacoa  oec  quafi  ipfeperoiagiilracusminifteriuDipir, 
gnoicnciritf^dadipfiuscommodum  &  vtilitatem  dtci,  1 1.  Co.  qmpomr/m 
pion.hab.d.lJi  Ijino  'Pio  f./trcrum  D.dc  re  tudn.  Rcni  tamcn  ipi.im  pignori  ca*' 
pcam  non  tcnetncc  pollidcc  :  vt  pioinde  non  niii  Rultcac  ritiiculc  tra(3arc 
poilic  de  lurc  dominij  impctrando ,  quf  necdiim  pollcflionem  habcat ,  iint 
qua  non  magis  Princcps  quam  praetor  folcc  dominium  cribuere  /.   ij.Ji  yj*/" 
ff  pr/.Iliud  igicur  aazilliim  &  rcmediom  ynicttmriipcrcft>vc  pratcdr  aut  aliua 
niagi  {Iratus  exequens  iodicatum»addicat  pignos  vidkori  Ci  cmpcorimllttsinT 
ucniaturytion  mittcndo  eom  in  poiTeflioncm  quomodo  fi  dcprfcofio  pigno* 
re  conAitucndoageretur,{cd  lubcndo  eum  (ibi  poflidcrc  pignus,atqueitili» 
ciendo ipfum noh  modo pr^ire&vcm  >  (ed  eciam dominum  bonitarinm %  vt. 
docuimosinprxcedentibiis  quarrcs  neceditatem  tollit  impctrandi  h  Princi^ 
pc  cir>min»j,<jo'"ppe  quod  iam  crctlitor  habeat,r,ili  fortc  quatenus  velit  credi- 
tor  ficri  doniinus  ctiain  iiirc  Quiritium:quo  tamcn  cafu  iion  magis  impetra- 
tio  (iominij  ncccfTiria  ciljlutlicicntc  fcilicct  in  cam  rem  adJiCtionc  dumroo- 
Ah  fiat  cx  a.ichoritatc  Principis,  lurc  fciliccc  vccerc  infpedo ,  de  quo inl.ylf» 
C.ft  tn  c.utCiudtc.piin.iapt,ltiModw  fiquidem  fubiato  nudo  iurc  domini)  quiri?' 
tiarii  fufficitftdam  elfe  addi^ioncm.cs  rolins  magtftratiiiflnthoriutcvt 
plentiliroom  dominium  yi^iiacqnintar^anic^ue  min^flecefiuriadomif 
ni j  tmpctratlo  cftj4  i  V ;  * » 

'"'"'^"  ERROICDECIMVS. 

De  d  f^entis  phjiorisprxtorij  o  iitdtcinhs  nd l.i.C.de^^nr.  t>ioner. 

T  ad  hanc  picnorii  practorij  &  iudicialisdiffercntiam  vidciur  lu- 
ilinianus  nofter  rcrpexiirc  tn  l .%.['. drpr^tor.pignor.cinm  duplcx  ge- 
nushypothecarum  conflitait>vnum  quod  cx  conucntionibus  &pa« 
^shominumnarcicur,  aliud,  inquit,  quod^iudicibusdacur& 
pra^tarium  nuncupatur  noUa  iodiciaIisj>ignoris  addica  mentieoe  »  An 
quta  Don  fit  ilfud  zque  pignof  ?  Imd  eaclcgeaomncsclamant »  aapo* 
ciiU  quM  iodfciale  pignus  fi^  appdlatiooe  prsetorii  condneri  poffit  ^  vt: 
noa  aiiquando  ciiftimabamus  ?  Nc  hoc  quidem*  Qgoroodo  cnim  conti* 
fieretnr  ciim  in  tam  mukisiadeoqttcfisritn  omnibus  diffcfant?Sedqaia  pt* 
gniisiodtciaie  non  datur  ^  prztore  vtpr^torium  fed  capiturH^i^orium  con*** 
tr^  non  capifur  h  prariore  fed  datur ,  hoc  ipfo  quod  prjctor  mittitcreciicorcm 
in  poircf/icmern  ommum  bonorum  dcbitoris,vndeeft  quod  dicimusprxto- 
wun  piguus  non  prius  coa^itui  ^uiUo  vcntuii)  ik  iopoilfflionem  d.  U  mn 
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mirmt6J,t.Jf  i>^tr,gSSei  &  res<]ux  pignori  CapiiiiKoriii  neanhiietf 
dfcatifdantur  \  debvSott  «'fed  noncrecUcoriatmagtftmui^qiioGipHiiiUi 
idedqoecilnid^pigaore  iudiciali  agimusipromifcue  dicimotrespi^ori4| 
tas & capcas /.i.t.cr  i'Cod»fimcduf,iudtc,^iin.c4pt.fit.^iC\  freqQenuos  eft  vtci- 
pt«  dicantur  qnit»  datat,vt  in  tota  d.l.a  T)ii<o  Vio.  cjuia  etiam  inuitodtbitcr! 
capiunturjtaitietli  iiihil  fit  quod  illc  darc  velit.At  pignus  practoriij  nonditi: 
^debitorc  pra:tori  ,  icd  ex  folo  cdi<flo  3c  jurifdidione  practorisconthtunst 
oonroluin  inuico  fed  etiaabrente&  ignorantedebitorequcni  ponimiisUi 
Care/.CNiifi  fecundum  ^»CM  hif,dtitb«r,iMdic.p»Oid. DcniciUQ  pignus  iudiciziefi 
gnus  qaidemeftifedminulepignusqttodftcrediiorepoffidcttar  ,ai>t{C9 
quo  po^cceditorvlkraihabereadfcionein»  aataliiidiaf  vUomewiniifliS 
vt  imploretoflicium  magidracus  iudicatumexe^eBClStadliocvtrnnillaa 
pignori  captam  diftrahac ,  &  quidcin  prjefefiti  pccunia  vtcredtlori &maii 
omnjmodo  fatisfiac  d,L4  Diuc  Ptcf./ed  etnptor. Adco  vc  Ci  emptor  coi  pigno- 
ra  funtaJdida  preciumnon  foluat  ,  nulla  in  euni  a(fbio  danda(itcrediton 
nequc  in  rcs  captas,  quafi  fuerint aliquando  pignon  obljgata? ,  quod licfe 
hypothecaria  fanccompeterct,  tamdiuque  duraretquandiu  verumtorctlo 
lucam  non  eflc  pccuniam  l,pen,  $.i.de  exiept.ret  tudtc.l.^re^e  \i.§.enm§Mii 
^vrJJebitw  ^9,f,adSC,TrehelLScd  hadenus  tancilm  Cuccurritur  creditoiitX 
sdem  maeiftratus»  qoi  ius  pignoris  9e  indvxent,per  capionem,&  esttflnm 
pcraddi&>neni»eadem  pignortmrinm  capiac>6rdilbal»tqiiafiooiiviiK» 
10  plgnoris  liberacafVt  ait  y\^Jmd4.fed  fi  empter  tn  y^A.pienus  ver6  pi^totiaB 
C&mimagiftratudeturcreditori,  in  ipilosbonis  vcreelt,eiiifque  nonno^ 
fettnendi  iushabeccreditor,red  ctiam  reciiperandi,fl  fortc  ponefliooemeis 
amifcrit,  faltcm  poft  luftiniani  conftitutionem  quac  hoc  ius  non  taraindai 
qw^m  ccrtum  fecit  in  l.i.C*de pnrtor.pigncr.  Nc  dubitare  poflimuspignuspr* 
torium  aconuentionali  in modo quidem  coniliiuendi  diffcrre, fcd<^uoilji 
ius  &  poteilitcm  pignor/s  atcinet,n6  diflrcrrc:  [udiciale  ver6  ab  vtroqucnii 
acime  diiferre>cilm  tn  cacteris  fer^  omnibus^tuin  pr^cipu^  circa^ddidioiieii 
dedominij  impccratioiiemiaiift  drcadifttaftionemtltaefbiiam  pigouspr^ 
toriom  nonpoteftdiftrahi  mfipoftcercatemporaarlntrio  pr^corisflstn^ 
Vtbene  rendcCoiadotpoft  alios  d.c,\o.0rg.l.i,.§.^h,dedceikiarjp9fmTAJif^ 
jJLfifinitd  i^.$,HonMitemfiittimff,ded4mn,infeH.n\C\  quod  i  luftinianocsKil 
pora  definitarunt,vt  ceAatur  ip(c  iHLTdt.C.tfe  lmt,Mmhor,iud,pojf  ctH  conftitt 
cionem qua  id  Fa6tum  eft,  non  habemus  in  libris  noftris,  vt creaibile Citict 
ptam  cam  fuiftc  in  prioreCodice&prxtcrmiffam  in  polleciorc.  Hoccnii 
malo, quim quod  Aiciatusdixit expungeHcla  cflc  vcrbailla4«o^//qux!^' 
in  d,l,vlt.At  pisnori  iudiciali  diftrahendo  duo  menfes  pracftituti  funt^i-^ 
bitoribtts  ^i,D.de  re  ittdicWt  quod  fcripcum  cll  i»  dd.2  Dtuo  7io  fJtt  yettSti» 
PigQora  in  iodlcari  aeoorione  capi  mox  diftrabi » fic  aocipi  debeat  acfi  rd 
ftamtfSitdemdt  j^^As^qoomodo  Culados  itterpretacor»  non  aoten  vt< 
sliftradio  fieri  debeat  in  cotinenri,ni(i  malisdiftingoecehacpatcepignusit 
didaiecooftitucu  in  rebus  mobilibus^  pignoreconftittlto  in  rebm  wiiJ^ 
de  rebus  mobilibus  Vipianusloquicurciim  aityiuberemagiftraturoeascai 
mojc  diftrahi ,  v/ufqiie  forenfis  hoc  etiam  obferuat,  pracfcrtim  apud  nojq' 
ftatutum  in  cam  rem  habemus  ,  vt  aliter  &citiusminorequerollenniwt 
diftrahantur  res  mobilcs  ,  qui  n  immobiles.    Quaniquam  &ininiiyfl 
biiibus  iu  (eruatur  tc  inter  capioneiQpigQocuin  »  ^uamlcuauooeWo 
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.nt  >  Sc  primam  fubhaftationcm  medium  aliquod  tempas  interccdcre 
t  ncce      9  ita  tamen  vt  infradecem  dies  }  quomodo  Aatutum  loquictirM 
nma  rijbhaftatio  fiat>idcft,quomodoSenatusnoftcr  fcmper  intcrpretatus 
non  poftjfcd  intrt  decimum  dicm  qui  ipTc  in  deccndio  illo  computctur. 
■^am  cjucmadmodumbonaimmobilianoper  pauciorcs  qui^m  vigmti  dici 
/cnalia  mancrc  dcbentcx  vcrbis  ipHs  ftatuti :  Sic  ncque  pcr  pkrcs  quam 
quatuor  &  viginti ,  vt  fcrip/imus  in  Ctdice  Ttt,  de  exeiuf,  ret  iudtt,  Cxteriim 
lUa  ctiam  difFerentia  eft  intcr  pignoris  iudicialis.  &  pignoris  prartorij  diftra- 
^tioncm,  quod  quandiu  pignusprartorium  diftraftum  non  cft,  rcmanet  in 
po^rcffione  crcditoris  iPjgnus  vcro  iudicjalcnecadcbitorcnecacrcditorc 
polTidcturncctcnctur,nc  quidem  cuJtodiscaufa  ,fcdrcmanelinmanibus 
Curix  in  quas  fcmcl  rcdudlum  fuit  per  capioneni  &leuationcm ,  vt  pragma- 
tici  loq«untur.  Quoniam  idco  captum  tuit  vt  diftraherctur,  non  vt intcrim 
aut  vnquampignorisiurepercreditorem  quiiudicati  cxecutionc  poftulat» 
rctincretur.  Pignorisconucntionalis  omnino  diucrfaratio  eft,Nam  ncquc 
i ncipit ^ mifiionc in pofreffioncm,vt prjftorium ,  ncque de/init in  mjffione 
vt  iudicialcfed  incjpita  conucntionc  fiucpignorispofleflio  tranflau/Itin 
creditorem,fiuc  non  nt  tranflata,&  fincm  accipjtpcr  diftraftioncro » autpcr 
dominij  impctrationcm  /.  v/r.  C.de  iur.dom.imfetr,Vott{i  quidem,  fi  pragma- 


de  pi^nor.lfidebitnr  lo.tn /in.D.eod. Seci  non  idcoincipit  pignus  Jkmiffionc,ati 
conucntionc,  cilm  cx co  temporc rcs  fit  obligata ,  &  tanquam  obligata  vin- 
dicari  poflit  per  quafi  Seruianam  I.fifunduj  16.  $*  in  yindtcatime  D.  de  pign^r., 
Qiiod  cnim  ad  hypotiiecariam  formulam  pcrtinct,non  diffcrt  pignus  ab  hy- 
potheca,nifi  nudo  nominisfono  Ly$.penult,ecd.tit,  Nccrurfus  vcrum  cft 
hypothccariar  adionis formulam  iliam  efTe  vt pctat  aftor mitti  fe  in  poftef- 
/ioncm,fed  vt  in  ca  re  ius  pignoris  vcl  hypothccaf  viftdicet,  nullapof- 
feftionis  mentionc  fa^^a ,  pctitque  vt  nifi  arbitrio  iudicis  res  rc- 
ftjtuetur,fiat  condemnatio  cx  bono  &  aequo  l.fi fundut  16.^, 
in  yindiiatione  I.  fi inter  21.  §.  >//.  D.  de  fi^n^r.  vt  &  in 
cactcrisa<ftionibu$  arbitrariis  ^.^rrf/irM^ff/?. 
de  adlion,  Dc  quo  fcribcmus  pluiibus 
in  Error.  W/.  Decdd,  61% 
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cUi^Hlam  eottSitiitfu 

IIcvT  in  contraaioLi  (juiliodie  fiunt  tarii  ficqucnsfeicc:: 
l.claarula  conlliiuti  aaam  cqouentionis^^pi^oic  ^  cum  clir 
rola  pignoru  clauTula  frcqjEientarctur ,  vt  conftat  ex/c 
nondum  i S'^-^uc(l dicitki  D,dt  fi^nwAw\&.d.  3.    ioJm  |fisi  cotlll 

•  ^uotidte  yttfcr  «ain  confiuuti  daufiilatn  bonorum  omnioa 
rispoiredip  in  crciiitoicrn  transfcraturypcrind^  acgmesalif  ttflcfole 
conucntrofpgaonsv(bona  debitoris  omnia  pw{eiiua  £  focufm  Cfcdjtci 
obftriogai)l(U^«  Qujc  rcsfacit,  vcpanLii  crcclirorespignoratitij,  qui  pcrear 
conflitiiticlaariilam  libi  ptofpcxcrunt,  pctJntle  retincri  in  poflcfliionebf 
norum  omniuni  debicocis,ad  e-i  tencncia  &  poflidenda  iure  pignoris  ^  hv 
potiieCdE ,  quoufque  dcbiti  totius  &  acccflionum  omnjum  noiuinc  pIcKi!! 
me  fit  fatisfadum.Nec  tantummodo  li  dcbitor  poriideat,co  iurc  vtiinur,(ji 
cafus  minorcm  habet  dubi^ationein  >ied  quod  ipagis  eft  9  ctianifi  ex  hov. 
debitoris  quorum  poiTeflio  triflata  kt^FVt  in  cceditorcni  ^  aliijuid  fueric  aJi< 
natatii»q'Jod  hodie  ^  tcrtio  cod^mquc  bonar  fidei  pofTeflbrc  tcneator  t  duo 
inodd is  qui  agit crcditor  imploret  bcneficium  claufulz  conltituci »  &  lcg 
vliima:  CJe  a cjuir^f «ffxuiuscim  fentcntiam  cflc  noftri  volunt ,  vt  ci  qui  i( 
mclfaAilsficquoquomodopoflefror,  nihil  noceat interuerfam  cfle  ^  dcb 
tore  autalio  quolibet  polTdlioncn» ,  (1  vclitco  vti  rcniedin  ad  auocandar 
retinenddmque  priftinam  illam  quam  h.ibuit  aiite  iiitcruc;  lioncni .  Ita  ii: 
qui  ^  debitorc  vcl  locupletirumo  rem  aliv]iiam  comparauit,  numquam  tu^ 
cfTepoffit^quominiis  h  creditorc  quantumlibetexiguacfummje  inquictct. 
/imalit  creditor  poncriionem  fuani  vindicare,  quam  eatn  qua:  dcbitor 
fuerat»per  hypothccariam  &  qoafi  Scruianam  adioncm  aoocarc.  Ka  agen 
Jijrpochcciriapoirctterctosbonjefideipofleflbr  oteptioncm  obiiceieoo 
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icc^ioai  riion  lionlicer  lo^useiVe  pocciVadueriusagencetn^wocatona  ex  c6- 
fticuco  per  condi»  tioncni  >  ex  d.L  t///.quia  perhypothecanam  creditor  no^ 
fuam  Ted  dcbitoris  potreflionem  auocar,/.//  cum  yendnor  G6,^A.D,de  e: 
fund.uf  \('>.$jnviTuiiiAti9n^D.de^'gnor.\^ciCQi\6ii\oi\cix\  vcr6  non  dcbicoiis 
feU  1  uaai  JJ.ylrX^rJic^ir,p^*    Porcb  dici  nbn  poced  quatu  fic  ivoc  incom- 

rComnMOCfllKmorttmdu^r^^  fCveditOKecraii- 
aibilefi^Cedjktiom  omniW^ciiqufelliHMre  conciahcnt^tal^PP  ^a<^>1c  exide- 
tcqui  v<eIirremaiiquaeaierej«tpigpifM:i^ccipeceabrCAi«|)^  '.|«tmiliilpq(- 

fc  inaliamtrans(crrc,ncquidcmcommodum  poirefHonis.Au  etur  vcio  ni- 
lis  huias  iniquiras  ex  cojqno  J  cum  hypothecaria  pofTit  mhiberi  pcr  jus  of- 
fcfcndi  qualilcunic]uc  polfcilor  fit  isqui  offert,quia  dc  iureponcfloris  quie- 
rendum  nihil  cll  foiuxo  pignorc»/.  T^^ulits  li.  j.  i.D.qui!j.m«d.fu^»,}>ei hjfoii. 

pecios  offt riii Ji?qujim  aU> yllitcitloflC  imped i r i  potclft,A^ilris  iiredimoi^ 
prcTcrcim  lMai6boiMcnoc\noJittmp»^mmti*i^ft4l^ii^^  Caro- 
l<yK\i\no,cmfLy7JA*f*  quippeper  quam  non  defidgatonim  m^Jjtd  de  fo- 

Ja  polIc(Cone  contcnditiir,qua;  vcrb  pofrelToii  erepca  beneficio  npua:  lcgis 
aut  rcftituitur  ci.auc  confcruatur.Quid  autcm  abfurdius  &  iniquius  dici  po- 
tcftjquam  eu(n  qul  cnierit  rc  aliqua cx  bonistui  dcbitoris obligata libi  antca 
cu  cxtcrisicb.  oixinibus,adiectaeciamclauralacon{licuci  rem  iUain  recmere 
nuUomodo  po&»nec  G  paratut  (nolferre.tijbi  ^siod  dcJbecur?Quidr.urs^u  ior- 
hiftins  <|iiami^  quMccein  ^«ttei  in  tfie  fdiefniy  iiHlleytfWitf  liofi|s 
beac  >  niliiriAlpijjjiii  exbonis  fuis  alienare  po($^uod  cr^ditot  tam  eiigme 
quancicatis  non^  ftitini  ik  pone{Ibre  quolioct  quamuis  iuAo  auocaturus? 
Nam&  ioigoicacislimtts  cuitandas  gracia  videcur  iam  olim  iusicaconfti* 
tucumfuilTe,vttamctrihbcrum  cfict  crcdjtori  pignoratitio  ius  dominij  im- 
pccrarCtiJ  cft  rcm  fibi  obligatam  domin  j  iurc  retincrc  ,niMiiquam  tamcn 
pofletbonadebitorisfui  omnia  fibi  polTidcrc,  ncc  li  ea  omnn  iure  p.gnoii? 
obilricu  cencrcprobaretur)4l.C^<  Nc  fcilicec  alitcr  poii- 

toioreaceidaMt%ile  vt  pro  minima  8t  exigua  quanticace  debju  ^  ingeiuis 
pammoni>^|(re^altedebicorlipfi  quam  iia  oomibot « qui  abeo  caoiflni 
h«beiKOittolilfti'll>i iwtli  eninLplus^lsiliDi  eA  iiu^^ura  dom i n i j ,  quam  in 
iad-iirn  rt|p(iif|iti|g3noii miofts  'itnm     incgiWBipdi  iipolieflio  quim  Ci 
dominium  amittatur,pr«>pter  commoda  tam  mulC9  qu2  habcti  poifefliQsn- 
uc  dc  propriccace,fiue  dc  polTclIionc  litigandum  fic ,  fiue  de  fruftuum  pcrcc- 
ptionc  contcndendum,cxquocucnire  patfini  viJcmusvtpvotucnda  poficf- 
iionc  quam  libi  quifquc ex iitigaconbus  afierac  grauiocibusplcrumqDC  rixis 
C^c  acrioribus^adii^ecercecur » quiui  vum  de  fola  dominij  caujCa  difputdtur. 
Jca    feqoeftvatiofiipe  necei£nia  fit  oejneioris  «isoiiltiii  occeiQo  jieiitr  .s  .cui 
tanfOQ  iiamqua»  looos  eft  proptec  iolamidc.  dowttiAqiHBftlaiMm.  Ncccft 
qtto4t)oisabiiciitt4n  prxtorio  pignoce-idci^etfentresvt  jn-4>o^^^ 
horum  omniumdebicoris  mitti  poflitiweisiotoiCfciCikditoribus  »Acaiw tmmt 
12.  D.dereb.jiutlxir.indic.popdJSim  praitcr  id  qood  ca  poircdio  k)ngd  minoris 
iiomenci  cft,canquam  qiMccuftodtam  duntaxacnon  ccinm  ius  poficGionis 
ri  buat,  l.ftante  lO.jJ.  i.  D.de  ^€<jHir.pojj\  /,  i.  D.pro  l^eredd,  c.  m     •tvyuw^  ii.  D. 
j4S^,exiuu/Mtfojj.e4tdn.illotUMndkifu^  diisimilis.  CQiidicia  piguoiis 
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pcctorijt&  pignoristdmientioiialistde  qua  nmc  agimos  >  qu6d  pignus  ^ft 
torium  iii tem  eft rioil  InPtthmaihMCti  tamtiknt prodcft  qoi  prior  iii>f c 
tRitipr«corevtinpoffi»ionem  mittatur^fed  cxterisquoq*,omnibiiscrc<ti 
toribus,qui  (8c  ipfi  omnes  iti  pofredionemifli  iioc  ipfo  mtellignncar»4/.iitf 
v»f/j.\K  pignuscotiuentionalenon  alijprodeft  qu^m  iili  qui  ipfc  pignusK 
ccpit,cxrcris  autcm  creditoribiis  nocct  potiits,(iuc  antcriorcs,(iue  poftcrio 
rcs  cflfc  proponantur ;  qua  ex  dirfcrcntia  etiam  ilU  nafcituc  ,  qu6d  poficiE 
illa  bonorum  omnium  qua!  per  p ignoris ptarton j  coititutionem  acquir  ai 
non  modo  non  nocet  ca»tcris  creduovibus»  (ei)  ctiam  prodcft  noo  min:^ 
qu^m  fi  ipli  prctofitfm  pignus  impetrflflfotsatqMtacqnjrkerpcr  confiim 
claQfuUmei  cniusnomineoonftitmtdebicorrevnittcrrj  bonafiinpofCdcn 
Aocet  C8trrisadc6  vt  etiamH  corporalcm  pignorum  pofiiafiioneiD  ceoeas 
tueri esm  taman  non  poflint  (i  /Int  po{lcriorc5>i Jcoque  nec  Ci  intcrJom fin 
MterioreSfVt  ex  ils  conftat  quar  fcnprnDUS  in  noftro  Codicc^^/>  nr.  deaifpa 
po/^.CcfCsK  igirur  in  praftorio  p:c,norc  iniquitas  illa,qua  moucmurnc  in  ic 
ucntionali  ^iioque  ivlem  admiUcnduelTcarbitremur»quod  no  lit  fcrentiu  ■ 
pro  min  iina  iorte  dcbiti  quanticate  boiiorum  omniu  dcbicoris  opulcotiflirT 
polle(&o»n6'magis  qu^  vtdomlntft  creditori  vOi  addicatnrtquod  vtiq;  &a 
maximo  fcdebitoris&cmroru eiuscreditotu  incfioiodo  fieri  iioa  pocdl 

ERROR   SECVNDVS.  ] 

RoiNDE.fi  quid  mei  iudicjj  cft,pcrm;tti  non  dtbcret,vtgc 
ncrili  conuentioni  pignoris  ,  gencralis  quoquc  conftitv; 
claulula  fubiicercturjted eacoangunai  i  oporteret  ad  frcc  ^ 


^f^pignoris&certx  rei  conuenrionem  quac  vniucrla  dcbitor! 
DoM minimd comprehenderet.  Hoc  cnsm  addendum  cft r 
c  j  ut io nem  illam  exclodamsquam  pragmatici jplcciqne  iaae 
nffimtydcobligandisgencralicer  boni^oiimib.debitoris&  (pcdalicer  vn: 
quaque  partc  &  particula  ipforum.Qup  remedio  aflcqnuntur  vt  vtriiiiq;  h; 
pothecac  &:gencrali$ &fpcci3li8c6moda  omnia  crcditor  habcat >  neurr.t 
ver6  fcparatim  confticutx  incomoda  vcrcatu;,  quale  inter  c^tcra  vulqo  ci' 
crediturgeneraIishypotheca:,vt  minus  rc  afticiat  quam  fpeculisjtu  quoqwi 
ctoadncxS  habet  clauTula  conftituti:quod  camc  nos  ahbi  rcFutauimut) 
cialis  ver6  h  vpocheccyvt  exottienda  ruMi&nb  (ic  priufqu^m  ad  ■cnccaics 
penieniri  Mttii»niri  per  conucntiond  eaprciTaat  lfW'Csedicer  pro^Knrerir,» 
gancratis  nypotheca  deroget  fpccialifnicfpccialtagencfatiy/.x.vbi  noftrio. 
tam  C-  pti^nar. Cxtcxxim  ciim  tanta  fahem»(i  non  maioripoteftas  (it  daoL: 
lac  conftituti  &  hypothccg  nd  flngulas  rcs  debitoris  .ipplicafr,quata  eflct  ei.' 
qa^  gcncralitcr  vniucrfa  dcbitoris  bonac6pichcdcrcr,n6  mngijfcrrcpo 
vtpcr  fpcciali  conuentionc,  quim  vc  pergcncralc  polkllio  bonoru  nmr 
dcbitorisin  vnucx  creditorib.folu  trasfcratur»nc  aiioqui  quod  vna  via  pic 
hibit&edeMia  acqu8  facili  &'oboia  pcrmitteret«r.c^rai/^r  £i.j^.i.Dj/r/»j 
^mn»JUt.l.0.Ji pMpiUm  DJenLfur.ejnifnb  mdi  'Bantdi*aot6iiift]ioBvidn 
iuec  noftra  fentifitia  debetj^uatp  iaiprdbabiliusilladeftyqitod  iid£  imcrptc 
tes  &pragmatici  nbftrilnttexerant,CoRftftuti  vim  &  poteftatc  eam  etf^^ 
Ci  cSftitutor  i€  alicnauerit,&  corporalf  polIclTion5in  aiiu  tranftulerir»  licci 
caibtaii^io  c4auocareiteitio  4iiiam61ibtt-  bons  fidcipoffcflbifo  duoioc^ 
T     -  —         ^  -  -  *  laiL 


y  r 


oogle 


DECAD.  LVir  ERIUXR  III.  . 

i^lcgis  bcneficium  iroploseccihiicaiiien  illii  ipialDftiaiinicoflitutiq 

nonad  t  iiin  dumaxat  cafum  pcrrincar  ,  quo  is  qiualiciio  nominc  poliid(.bAt 
poUliiioncm  dcrcliqucri  t  aut alij  prodidviUjVC  cani  iUc  aliu:.  occup.iu  r,i  oii  c- 
tLiixi  ad  cu>ii^quo p ollcilio ab iplb cradita  iucric,&:  in aluun  cidni^aia ,  \  r pluri- 
ibasinobis<lilput(Kumcftiiipnina  ChiliadisparccQuid  cnim  ab^iirdiuscftj 
qii^ynpcniuarceconibco^do,vrpolIc(IioiKmau^^^        (iiiab  co  oui  ip(e 
luo  novninc,acproprio  iurc,  iufto<.pcticulo  loiigum  foire  rcmpu:.  pollcdcr.t? 
/.  VompoiUiU  ly.  T>.  q^.b.  mvd.  vfusfr.  amit.   Erit  vcrb  ablurdiraj.  cuidcniior ,  (i  cam 
{lutcntiam  fcquarc  qiijc  a  pragmaticis  noftris  magisprobatut ,  vt  bcncficium^ 
dMxftt.e~deac(iit:r.  pofi.  adrrtincndaitimagi^  qulmaarecnpnan(bmpoffeiGoh> 
tng^ljpiMto^amquam  conrraria fentemia  «rihi  fanper  probabilior  vifa  cft^ 
quam  5c  Mcnochiusad  Icgan  ili.im  tuftur,nc  rccupt  randac  poir(.nionisrcmc> 
diiim  illudfic,noti  rcrineiKtx-  PoIlcllio  liquidc  Ciim  lit  hi(5li  nulioiurisauxilio 
rcuacri  potcikjqumamiccarur  ibicun  acquc  occupacacUpcr  cum  qui  no  ahcno 
(ied^Qpcio  fao  nominc  ponjtkte^KUttceiamii  piaedo  tic ,  ncc  tituiura  vliu  fux 
poiSlS^nis  qucat  obccndcre  Lfdnf  40.f.i./  ptngt        ftfi  dM  uquirprfi  Multb 
tna^ilbonae  fickipofifcllbr  pcDponaturirolumqi  fupcrcfl  ci qui  pofH  il ;on c m 
amilictcmcdium,vtvcldcdominio  dilputcc  pcnci  vindicacioiKm,vcl  d».  pof- 
fcfsionetccupcrandapccinrcrdidu  aac^^tractioncsciiiilcsin  ca  rcmcompara- 
tas:nonautcm dccctinendailla  quam  vcrc  tadocju  n-fo amifcnt ;  nifi forcc  il- 
lud  quoquc  padllatim  voltimus  induccrc,quod  hicrit  mu  Ic6  alifutdiu^  vt  ei  uf- 
iciauo  iint  codcm  tcmpotc  vc-rijid^-oq;  toftf  polf-lforcSjillcjiim  iru  m  qui 
pcr  cortftitutorcm poflGdcbaCjCk  illc  rurfom  qiii  a  conlVicutorc  non  tantum  pof- 
(vflioncmlcdctiamdominium  rti  acquiliucrir,  ci .!od  ncc admirtctcnt  cx  vae- 
nbuslurcconiuleis iiqui  dcfcndcbanc  uollc  a  duoous  canJcm  •rcm  codcm  ccm* 
potcinlfelMMm  pbMaifed  ab  viioiMfe,«bab6  iiiiiiftcUj.  %,txi§m«fi^mi,M^ 

*    V-|N^^      £RROR  TEKTlVS. 
De  hnre»ftreiemjifder(kt  (tedtterem  A^enfem  cmdtUiein  ex  i  Wf«  Cde  ac^itir.fofi 
w,^.— ^  Eb  ncc  illud  fursu  prorabile  vnquifieri  pvtuic,  qnod  fupcriorc 
Capicedixi  plcrifqiintcrprctib.pIacuifTcvcii  credicorhyjoihe^a- 
rius  cuius  nomine  debicor  coltirucrac  fc  rc  obl  igata  pofsiderci- 

 ;  gJt  c6di«ftionc  ex  l.ylt.C.de  .icrjui.prf^.ad  auocaJa|>olIcfsionc  qu^ 

in  bonarhueipoffcllorc  tranflata  rcpcrj.itu;  ,n6  (ic  audjcitusponefforclcbjtu 
oftcrcsaJfHmmoucndu cicditorc..Sic.n.CnrolusRuinus,&Iacob  Mtnoch. 
locis  s.citaCis:Idc  Menoch^emeJ.iuttitftJc.^ofiJe  Salutdn.tuterti,n.\%i:Q(x  quib. 
nc  ff6Hrc  poliim  ihild^fiiciCtqudd  tamCtn  inotcifi  dc  poffefsione  iiue  recineda 


/loncprius&anteomniacogni-  ,  _   ,  .^. 

C.c/einftr(ficf.!.yr)ic.rhinor.C.fitiemmef.p'P.Jue^f>peK  Pcdctian.cca  poflcfsio 
qu^ p  ciaufula coftituti  cu pignorc crcditori  acquirjtur,cx  iurc  ipfo  p  pnoris 
cuiusvcluti  fecpcla  qunrJa  &  appedix  ci\,nec.n  aha  caufa  fingi  potcft  irallat^ 
vel  irasfcrcndz  incrcditorcpoliefsionisreru  obligataru  >  quan  qrci  rcsillse 
priibfjcHAt pignori  ob]igatar,vttant&  rccurior  cniet  creditor,qitit6  cdmo- 
4icr  8t  cxpeditior  eiTc  folet  pigriotis  rctftio  qu^no  pcrreciitto,//te  9j^^ 
friii,9im  cr  fitttii^nfin,Dlde  ftpidrMt  JtiXutiJeffynmh.  cui  'c^reqt  €s'eft^t 
foliito  |iobJatioo€codittdcbftiiinrcprgnoris»nihil  caufxfupcrfit  cprcrc- 
Jitdiri/aucre  cfcbcamus  ccrtati  de  poffefsionc  fua^/iue  rctincda,tiue  rccupcr^- 
djxoecfijiiaiat&deipoilctfor  ftpi^ippoi^^       acditori  cotroueciii 
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quaoto  (auorabilioi^tft  dmia  creclitcirist»oft  (emciimn)  quSlin  ante )Ccd  iu 
dcbec  idacciptfTCcreditocqtticiedidtopnBCoris  raonui  milTus  eftin  pof- 
fc(7ionein  a  Prxcore  viuoypofCtexindc  occupirebonadcbitoris  iure  pigno- 
ris  pr«tor.j,quad  non  fimilitcr  ficri  poffcc  conftituto  pignorc  iudiciali.Nam 
nccpod  capcuin  pienusin  cxccurionc  iudicati  potcft  crcditor  illud  occi^a- 
rcjliue  vt  ipfc  diftrahat ,  fiuc  vt  pignoris  iurc  id  rctine.it, nempe  quia  nulTutn 
ideo  ^ignus  habec  fcd  magiftratus  qui  ccpjc ad  cxequcnJum  iudicatum.Nec 
poirumprobareqaodvaltCuiaciusptgnusiudicialeconfticui  in  peribnam 
crcdttoriitad  difierentiam  pignoris  practori) ,  q  lod  dicitor  confttcui  in  rcn» 
D»denff*'^btr*  iM^lrc^i^.Nam  quod  fcrlpCttai  eftiiM  ifi<^  mn 
i9»D^mpotirr.in ptgiiM,  qua  vna  vir  do^ffimua  mouetur  ,  ex  illis  vecbiti 
incHiM per^o  jA pigTiia confiituium  ffi,ad  pignusconucntiooalepertinet  non  ad 
iuclic!ale»vcrufque  legis  illius  fcnfuseftillcquemFomerius  tradidit  i.fele^f. 
f^^.y  Creditorcm  pignoratitium  qui  couentionepignoris  fibi  profpcxerat, 
adeoque  ipfius  hclidcm  licct  nihil  ipfc  conuencrit  de  pignore ,  ncc  vllu  lus 
babere  videatutniii  cx  qoo  hercs  fuicpotiorcm  clTc  illo  qui  pofterior  ^  prae- 
tore  pignus  prztorium  acceperit  >  idque  priuilcgio  ten>poris>hoc  cft  eo  ipfo 
iacecommuniqaoalijcaUiDet  pofterioricceditod  pignus  conoentionate^ 
tud>enti  f  rsferretur.  Dubitandi  enim  ratio  ent » qnod  maior  videatnr  efij 
debereauchoritas  &  potefta<edi^&  praetoric  torilHiftionis^  qoa  pignus 
prjetoriut^defcendictqiuimpriiitlc  vliiuscoouentionit»ne  alioqui  facilc 
accidac  vt  ob  antcriorem  aliquam  priuati  pignoris  conuentionem  eiufmodi 
midiones  in  poflcflionem  cx  cdiiko  prartoris  fa<5lar ,  fint  inanes  &  illuforiz 
quod  a  practorisdignitatc  ac  impcrio  alicnum  widctuz, l./rpretcr  75.  D.  tfeiu' 
aic.lMt.D.ne  ijuidinloc.publk.  maximcvcro  fi  crcditori  prxtorium  pignus 
habemi  res  fit  non  cumcreditore  pignoratitio  conuentiona]j,fed  cum  ipHus 
berede  qui  non  nifi  poft  contradum  pignus  pra?c6rium  in  conucntionaii 
focceirerit.Seddecidendir«tioeft>quiapraBtoris  bcncficium  ticminidcbet 
eflc  cz^iLot^UPMiimwtimJkl^JefrM.  fifukt.  nec  dcbet  «mboritas  edi£H 
damno  adaMre  creditoreimqui  flbi  diligenter  pro/pexerat ,  /.  i.D.Je  fepdrdn 
^Gonfequenter  nec  eius  beredem  quieodem  ince  vtitor.  £t  veib  abliirchttii 
eft  quzrere,An  in  iudidali  pignorcpotior  (itis  cuiusnominepriQscaptuin 
cftpignusexcaufaiudicatiycum  hcri  non  poflfit ,  vtquod  vntusnomineca^ 
ptum  eft  ab  eo  magiftracu  cui  capicndi  ius  fuit ,  iterum  alterius  noniine  ca« 
piatur,  (iquidem  fecundam  quoquc  capionem  ab  codem  magifb  atu  fieri  nc- 
€cfreenec;Alioquinonabcoficret,cuifaciendiiuseiret)atque  ita  eundeui 
meiftracum  contrarit  Bc  pugnantit  ftitiicrcoportecec»  ncf  oe  racfiiB  ideftr 
#pSbi  capiturpigniis  vc  ctntnmfit  creditori  pro  quo  IMD  indttJtiiiu  ch^ 
fed  vt  diftnihatur}&:  ex  precio  (atisfieri  poffit  vtdori  qoi  iodicati  eiecutioii8 
jpiiftQlat9&  coiireqacoter  cx  eo  tempore  ttiGcdt  eft  res  quar  pignori  capicur» 
aiepofteaiterQmcapivnqoampoflityqiiod  pragmacict  quoque  noftriad- 
inittuntvulgari  illo  Drocardico,r44y«rrc4f,  ^fatfiefurfiufie  nhafotnt  delieni 
Jiec  proinde  fieri  poteft  vt  huiufmodi  pignora  in  cxecutionc  iudicati  ca» 
piancur  vniusnomine  ,&  alteriusnomine  diftrahantur.  Vna  cnim  tantutn 
Cfi^ccatiQ  eft  duabus  camen  conftans  parcibus  capione,&  diftradionc ,  quam 
CXCCSQoncmfi  diuidas,nonduasfacies,/ednullam.£t  Jianc  ooftram  inccr— 
^r^n^stldi^  i|liid  miriiicd  confirmtc  >  quod  VIpiaiios^iMUi  nifi  de  vno  Id*» 
^i^rproqaoSeijKin^       Gn^  ^  piS^4*'9  9!^¥''^f^^^''^°f'^ 
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fanittCum  tantn  poModoiii  oecdlarib  eilet  pl  ures  dTe  hoiui  ^eoeris  cr e* 
dicom  fi  de  iUonmi  concnr/ii  qoafcrcnir.  Iteoi  quod  niliil  atcinclMtt  tro- 
^bure  de  herede  iUiot  Ift  coius  perfona  pignus  conlHumim  eflett  fi  de  pigno- 
le  iudicUli>ea  vcrba  intelligi  poflent»dcbcbitqBC  Vlplaniisini  potius  fcri- 
htM^cmM ferfMfigmtmAmtmfnuSfft^  vtapparcrct  tradUrideduo- 
buscreciitoribDsciuorumparinomnibus&arquahs  caufacfTet»  niHquod 
ahus prior  cemporCjalius  pofterior inucnirctur  . At  opponit  Ylpianus  cuni 
pro  quo  &  iudicatuni  &  p:gnus  captum  cfl ,  ci  in  cuius  perfona  pignus  con- 
nitmum  Fuittnon  cum  pro  quo  priore  uda  cd  cxccutio  iudicati  ci  proquo 
pellcriorc>nimiruMi  quia  hcri  nequit  >  vc  rcsquae  excauU  lucicati  rcmcl  pi- 
enori  capta  cft,po(lea  p  jguori  dctur^quomodo  ^coniratio  fit  pleranque  vt 
Donaquzper  cxprefTamconucnciooemfioe  fpcciatiicrtfiucgffictilitcrdft* 
tafuntpignori  r  etiamincKccutioneoiindicamicapiantur  poftulantciUo 
qol  nuUum  adlwc  ius  pignoris  habeat  io  bodts  condemnaci»  qiiod  cibn  cne* 
nif  9  potior  caufa  eft  eius  qui  habet  iui ^meriiif  pignoris  conuencionalits 
non  vtpofsitimpcdircquominiiseademrespignori  capiatur  in  cxccutio- 
nc  iudicaci  &  diftraliatur  »  fcd  hafbcnus  vt  cx  precio  pignoris  vcndi  i  prils 
cj  fatisHartnec  antciusruipignoriscogaturdtmittercqu^m  fucrit  ci  latis- 
fiduin  ,  ad.a  DiMtVio^.qkodfiresD.dereiudic.  Smgulariquidcm  fauore  ao 
priiiilegio  cxecucionis  reium  iudicatarum,cum  rcgularc  fit>  vt  anterior  cre-r 
ditoCfnecpridsnccaUter^&icinqiiiciartinfiiopignorc  >  qoam^pofte* 
jnor  fibi  confiilac  pcr  tot  offtrciidi^fC  ficriptttm  cft  in  codem  >•&  im  LiJ,frm 
p^ffi.C. ^iHifmmMl^pmmhtA.  Scd  illo  tamen  rationis colore  >  qu6d  non 
creditor  ipfepro  qoo  indicatum  e&«pigniit  capit»  fcd  magiftratus,lic^t  no- 
minepriuati  credttoris,magiftratum  autem  cogi  oflferrc  abfurdum  c(T6t,ciltn 
i^ernt  eius  quatcnus  magilhatus  cft,adc(5quc  rcipublica: ,  vt  quod  fiuc  ab 
ipfo.fiucabalioqucm  ludiccm  dedci^t  iudicatumfviit,madeturcxccuiioni. 
Sufficitqueantenori  pfgnoratitio  crcditori  qubd  nuila  ei  pcrcapior.em  & 
diikadioncni  pignorisiudicia)ufiatiniuiia9  cdmpecuniam  iibi  debitam. 
prioroMi(equatur.Quemadmoaumautempoteft  facri  vt  pignnt  conucn- 
tionale  antcrsot cficurrat in  candcm  ccm  cum  pignorc  iudicialj  pofteriorc^ 
iuSe  >  vtpignusprctoriomcoAftiCttumfitincarc>quarDoftcainctcctt« 
tione  indicaci  capiatorpignori  :  qnoctruzqu^  ccrtum  eu  potiorcmcfie 
cwfiim  pignoris  prxtorij  unquam  ancerioris>vt  in  fnecie  d,L  2.  C.  ^iprt,  m 
fivitr,  hjh.  haud  alitcr  qu^m  fi  fccundus  crcditor  cniropraphariustaiuiim 
eilet,non  ctiam  pienoratitius,vt  inii^od.l.x.  tnfin.  D.  eod.   At  itidiciahspi-. 
gnoris  ca  in  contrarium  ratio  &  condicio  eft  vtpoftquim  fcincl  captum 
fuic  nulium  aliud  pignus  pofsit admittere ,  neque  conuentionalc>quontam 
in  eo  non  untum  pnuati  credicoris  vcilitas>red  etiam  roagiilratutaiiUioritat 
ofiBiidecccor>qui  ptgnus  ipfe  cepit  adcicqoendum  iodicatnm* 

^ER  &0  R  N  O  N  VS* 

De  tnam$  f^mre  e$nflitiaf  mtxewiim 
.  indkiui*   "  . 
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ii.  L  L    uiDWiiobrcciiaiMloin  cft quod  ptud  obfemiic  •  cttei  te 

'  viAoreifi  pofTefiloncm  bonorum  debitoris  iudicatiferuadt  catt« 
Si^SySlS  ra,qaomoao  loquitur  loip.  tndJLtiim  renfMcm  fX»<qiiif$ii§tm 

fngn.l$Mb,Quid  cnim  rcfcrtad  prjtorium  pjgmjs  coftitucndum»an  cx  iudicato» 
an  ex  qua  aliacaufa  dcbeatur  ?  An  crgo  pcrinde  diccndum  crit,niiiil  rcferrc, 
an  cx  caufa  iudicati  captuni  iit  pignus  ludicialc  >  an  conftitutum  pr^torium? 
Imb  inicrcricc|u4m  maxime>nec  minus>quam  (i  antc  fcncencia  pignus  pr^to- 
rium  conAitutum  c(fcc :  habet  cnim  hoc  i^uoquc  pignus  prztoriuui  naturam 
ruani>nec  ideo  exiftimandu  eft  in  vidoris  potcftate  efle»aii  in  eiecuttonc  iv^ 
dicati  pignusprecorittCoiitnihi:malitiqtt3kmiodicialc.Noii  cnim  cx  doaorbfr. 
tiiq  id  pcndctf  ied  ex  mcra  neccffitatcioris»  vc  (cilicec  cdm  demim  contrahi 
poffit  A?c6ftitti  pignaaprftorlMi  cx  caufa  iudicatifCilm  pignus  iudicialecaf 
pi  non  poteft:c|uoatioa  «lio  cafo  cootingit  quim  quo  victus  latitat,ne  fecom 
peragi  execucio  iudicati  po(1jr,quae  fine  eo  peragi  nullomodo  potefl.  Ncque 
cnini  ftatim  ac  fcntentia  lata  cft  procediturad  capionem  &  diftra^ionem pi- 
cnorum.fcd iuiruin  prxcederc  opoi tct  folucdi  intra  ccriuni  ccnipus  quod  UiP- 
ncere  pro  condcmnati  taculcatc  vidcatur.Tum  (i  intra  dicm  vcl  ab  inicio  da- 
tum  vel  cx  lulla  caufa  pollea  proroguum  non  foiuacHncapiuntur  pignora  vt 
v  endantur,nec  tanatn  iUtim  vendur.  tnr»fiBd  ita  sntra  duoa  mcn/es  non  Ibb- 
nftt  condemnatuas^tapcrtdfcrtptimi  t(kimiJ^m9rikm\vfJtr9iimdiMfa^ 
Mhn  ombiom  nihii  cft  qood  ficri  poffit  ^oiid£nato  latitantepeft  rcDtCDtiani. 
Neceflicasigitoriarit£icit  vthoc  quoquccafu  pcrinde  confugicndum  CmmA 
itiiMdiompignQris  prf  torij,& incipiendoro  koiiflione  &  pofl^eflionepigno» 
ronhne  alioqui  nulla  fuperlit  ratio  profpiciendi  crcditoriicuius  tamen  cau^ 
fam  non  ob  id  deteriorcm  ficri  conuenit,qu6d  viccrit/.^  (j.dc  rfn.  .I.cuidettcr 
i6.ff'de except.rei indii.Cxtci^um  cf.a  ciuT)  ex  caufa  iudicati  pignus pricronuiii 
conftitutum  eit  >  cardcni  foiicnwicatcs  ad  eius  dilhadioncm /cruawda  funrt 
qux  in  aIioquotibctpra.toLio  pignore  diftv^endo  reruarentur ,  peiindeque 
incipit  illod  vtartera  pnetoria  pignorai^  miftionein  poftcfiSooem,fc  delsnic 
in  ▼enditionem.  Quid  tgirar  fi  p jgnus  pnetoriom non  inueniat eioptorem» 
An  addiccndom  etit  vidori  vt  iliud  pofndeac  fibi  in  creditom»  acii  de  pigno» 
se iudiciali  ageretor? ltzpvuaiCi^(!treaftsMci,f.fipi^or4.  Ratione  illa  quaoi 
proximd attuIimus,quoa  non debeatmeliorelTe  condicto eiosqoi  Dondom 
obtinuitfcntcntiamjquira  ciu$  qui  iam  obt!nuit-(qiixrimusenim  de  prarto- 
rio  pignorc  gcncralitcr,  cuin^  regtilaritcr  vluseit  ante  fcntentiam ,  &  conrra 
cum  qu!  qiioniamlatit.1t,  condemnari  non  poteft. )  Is-vcr^  qui  obiinuic  co- 
gaturpignus  acciperc  pro  dcbito  li  cmptor  nullus  inueniatur.Scd  cgo  ncquc 
lentenHani»  ilequcracionemhancprobo,acquod  magise(l,neque  puco  fieri 
^ofte  vt  pnetottooAj|[^gpuketiamvoleiiticredftoriaddtcatur,  quodcciam 
Jnoico  fiiodicialee^taddiceretur ,  Nempc  quoniam  addicere  non  aliiic 
yofft->  ■quibm  maglftratus  »  neccocruminagiikstnsaliapignGra  qu^  qus 
spTecejicnr.  Qgp  enim  iore  addiceretacdicori  pignu^ood  ipfe  magiftsa- 
tusnon  tcneret?Qojifenecvifoiurtsloc6  prodltumeftpignus  conucntiona- 
lc  poilc addici  crcditori.quinimo  gcneralitcr  fcrifftum  vidco i»  l.pro  debito  6* . 
C.de  loK.aufh.indjc.po/Jtd.Niin  iurc  poftulare  creditorcs  vt  (ibi  pro  dcbito  bo- 
na  dcbitoris  a  idicaairtQui  tamcn  locus,vt &totus  ilictitulus  adpra;toriuni 
pigaus  maximc  £ccciacc  qood  cOlUcui  diiumus^ei  ouilioAc  in  ^oiTcillone  m 
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Um  eftntiyMn  26.^.1  ,*lJ(.de pi^noraci^^ec  placec \\U  noftroruin  iotetpr^atioi 
aueam  lcgcoailc  imeHjguncqua(lfeii(iisik>non.e{rciud^i^4u(n  ^^ddir 
ctione  pigQoriiiii  9  fied  taoenfiponiadsfiataddkiiaadem^cbicocuboai 
ocdiloff  pro  debito poiTe.  NuBiqttani  enim  de  pignoris addi^ione tradait 
potcil*  Difi  ci\m  de  pignore  iudiciali  agitoryquianec  ncccfre  eft»cumalia  (k 
tmo  coAilendi crediionbai  fiae pigvnsconucntionale  habeanc fiuc  przt o- 
rinmfnimirum  perimpetrationem  dominij  implorataineamrcm  Princi- 
pisauthoritatc  /.  1. 2.  cr  5*  Co^.  tur,donunjmpeir.  Naip  qui  non  (oiilm  ius 
pignoris  haberjfcd  ctiam  rem  ipfaiu  pignoriobligatam  tcnetac  poffidet, 
quidni  ctiam  lus  dominij  impccrarc  poirii>  At  capto  pignorc  iudiciali  in 
executione  iudicatinon  potcileo  mipccracionis  remedio  confuli  crcditor)» 
qui  licec  ius  pi^norisliabcac  in  re  capca  >  quia  ems  nomine  capta  cii  >  id  cll 
smoquaiiexettiSRwadato*  ncc  quafi  iprepermagiftramsminifteriumpir. 
gBOS  ceperit » lcd  ad  i  p  il  us  commodam  6c  vttliutem  df&,  /.  1. 0.  <fui  pom»  m 
figtJ^^JDmt  9$9 § .firenm  DJirtmdtt»  Rem  tamen  ipfam  pignori  car 
ptam  non  cenet  ncc  po(Iide(  :  vc  proinde  non  ni£  (luhe  ac  ridicule  trafiare 
poffitjde iiiredominii  itnpecirando  >  c]Ui  necdum poliefConem  habeac ,  (infe 
luanon  magisPrinccpsquam  pra^tor  folct  dominium  tribuerc /.  j.  ^i/  yfff- 
>  pf/.lllud  igitur  auxiiiuni  &  rcnicaium  vnicum  fupcrcll^vt  practoraut  aJius 
niagiftratus  cxequens  uidicatuin,  addicat  pignus  Vidori  ll  cmptor  nullusin- 
uciiiatur,non  mittendo  cum  in  poircllionem  «juomodo  fi  deprgtorio  pigno- 
re  conflituendoagereturilcd  lubendo  eum  fibiporfidercpignus^atqueitafar 
ciendo  ipAim  non  modopfirefiorem  » fed  etiam  dominum  boai^rium^/itt 
docainms  in  pratcedentibitsiquar  resneeeflicscem  tolHr  imjflll<|i|tiftiftcit' 
pe  dominijtqu  ippe  qood  iam  creditor  habeat»niii  fert^  qoicemii  Telic  cred^ 
cor  6eri  dominus  ttiam  mrc  Quiritium:quotamcncaftinon  magis  impeirt* 
tio  ciominij  necefTaria  eftyrufficicnte  fcilicecin  eamrem  addidionedanimo- 
db  fiat  cx  anchoritacc  Prtncipis,  iure  fciliccc  vctcrc  infpefVo ,  de  quo  in  l.ylf, 
C.fi tft c-tu'^iu(iic.pi^^n.cdpt.fri .hoc:e  fiquidem  fublato  nudo  ii.rc  doniinij  quiri- 
bari)  fufficit  faftnm  cfle  aijdi£Vionem  ex  foiius  magiftratusaurhoritatc  vt 
pleniflinium  dominium  vicboaacquirattirytantoque miniUncccilariadomi*. 
d;|  inipcrr;!rio  eft. 

"  ERROR  DECIMVSy  ' 

Didiferemmfi^ttorisfraofii  K9  mhadi»  mdUiJCMftittir^pimr^ 
Vj^^^  ^     kancptenorikpnetorij  &  iudicialis^'&tentiam  vidcturlo? 
^p^jl^  flinianus  no&r  re(pcxifle/n  Lt^Jeprdm*f^mrxnm  duplexge- 
f  jfclYjJ  nus hypothecarumconftituitjvnum quod cx conuentionibus ficpa*. 
*^"'**^    d:;s hominum nafcitur,  aliud,  inquit,  quod^iudicibus datur& 
prartoriutn  nuncupatur  :  nulla  iudicialis  pjgnoris  addita  mentionc  ,  An 
quia  non  fit  illud  aquc  pignus  <  Imo  eflc  leges  omnes  clamant  ,  anpo- 
tius  quod  iudrciale  pignus  fub  appcllatione  praetorij  contincri  poflit  ,  vc: 
J10&  aliquando  exiftimabamus  ?  Nc  hoc  quidem.   Quoroodo  enim  comi* 
sicrctuc  cdm  in  cam  molcis»adedqoe  ferd  tn  omnibas  difeant?  Sed  quia  pi*» 
gmis  iodiciaie  non  darar  ^  pivcore  vc  pr^toriumM  capitor:Pi  {corinm  ooi^* 
ttk  non  capimr  ^pnetore  feddstar»  boc  ipfo  quod  prscor  mitcttatdicoraai 
an  potfefitonemomninm  bonorum  debitorisivnde  eft  quoddicimvspnrto* 
saimi  £igims  nonpriiis  coiiikiaii  qjito  vcDtitdi  iitii»poiie(i(ioBem  d.Lmg^^ 

'  S  jij 
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mnifmt6,f.iJff^9r,M&JS€d  &  itsqux  pignori  capiuritOf  Hl  twtaillJimmffi 
dicatifdamur  l-debkbre  >TecI  noncredkoditfnagiftrituilqaoctpiiRitiir» 
Medqieciim  (kpigiiorc  iudiciali  agimuS)proini(cue  diciroosrespignori^ 
tas  &  captasl.M.cf  $'Coti.fi  inc4$4fM$c.i>tin.capf.fit.Etfi  FreqaeiittM  cft  ncv» 
ptz  dicantur  qnimdataryVt  in  tota</./.4  'D/f^o  1^/0.  quia  etiam  inuito  dcbitore 
capiuntur,tamec(i  nihtl  ficquod  illcdare  vclit.Atpignuspractonu  nondamr 
^  dcbitorc  praftori  ,  fcd  cx  folo  cdifto  &  iurifdidionc  practoris  conllituitur 
nonfolum  inuito  ied  ctuabrcntc&  ignorantedebitorcqucni  poninins  hti- 
Care./  xmn  f<c»ndum  ^XM  kon.duthtr.tudtc,p»Otd. Deniquc  pignus  iudtcialc  pi- 
gnos  qotdcai  eft,fcd  non  ttle  pignus  quod  a  creditore  powdeator  ,  aut  pro^ 
quo  polliccicditorvllanihabcrcaAioQcni»  «ntalfodiof  vllomeici|Qi  >nifi^ 
▼c  impiocecoiici  um  magillratus  iudicaintn  exequentis,  od  iioc  vt  rcm  lUam 
pignoricaptam  diflrahat »  &  quidem  prxfcnti  pccunia  vccreditoriftattmds 
omnimodo  (mi(iitdj,i Dittt  Pto.f./cd  f  efMptor.kdcd  vt  nemptorcui  pigno- 
ra  funt  aJdida  precium  non  foluat  ,  nuUa  in  eum  i^io  danda  (it  creditori» 
iicqueinrescaptas,quari  fucrintaliquando  pignotJ  obligarx ,  quod  /icflet» 
hypothccaria  fanc  compctcrct  >  tamdiuquc  durarct  quandiu  vcrum  forct  fo- 
lu^am  non  effe  pccuniam  l.ptn,  f.i.de  extept.ret  iudtc.l.freie  \^.$.etiiim Jf.de pt- 
piwJ,debitcr^9.f.4dSC,Trelfell,Scd  ha£tcnustanti\m  Aiccurritur  crcdicorj>vt 
fdcm  magiftratus»  qui  ius  pignoris  Ir  indnseratipcr  capionem,6f  cxcinsetat 
peraddimonem»  cadem  p  ignort  niHtim  capiatiAr  diftcabat  qnafi  non  vinoH 
lo  pfgnoris  I  i  beracatVt  ait  Vlpuii  d,f.f fd  p  empt»  $n  yS«.Pienus  ver^  pr^oriom 
c&m  imagiftratudctnrcrcditori,  m  ipfiusboni$verdeft>eiufquenoniiiod6 
retinendi  ius  habetcrcditoryfcd  etiam  recuperandi,n  fort^  ponefllionem  eius 
amiferic,  faltcm  poft  luftiniani  conftitutionem  aux  hoc  ius  non  tam  induxit 
qa^m  certum  fccit  in  l .i.Gde prAtor.pizncr.  Nc  duoitare  podimuspignus  prae- 
torium  a  conuentionali  in  modo  quidcm  conititucndi  difTcrre,  fcd  quod  ad 
ius  &  potcdatem  pignoris  atcinccno  diffcrre:  ludiciale  verb  ab  vcroque  ma- 
xim^  atffcrre,cilm  in  cacterisfer^  omnibusitum  pr^cipu^  circaaddidionem» 
ttfloAiiii)  impeMMMB^dccircadtftra^onem^Iuefttnam  pignus  pr^. 
todimiinbnpoidft^iifydiilfi  poft  certa  tcmporaarbitiip  pr^coris  ibtu6doi 
irtbene  fcntitCaiaciuapoft  alios  d.c,\o,^.U%.f.^l!.(fe  Jcejuir.pofiunOtJ^frMr 
7J.fi/tait4  i^.$,noMMtimjfdtim  ff.de  damnJrifeB.njfi  quod  a  lufliniano  ea  temr  * 
pora  definita  funttVt  telutur  ipfe  in  lMt.C.de  ben.4uihor,iud.p'>jf.  etfi  conftito* 
tioncm  qua  id  fa(ftum  cft,  non  liabcmus  in  Iibris  noftris,  vt  creciibilc  fit  fcri- 
ptam  eam  fuiflc  in  priorc  Codice&praEtcrmilTam  in  poltcriorc.  Hoc  cniiii 
nialo I  qu^m  quod  Alciacus dixit  expungcnda  efTc  vcrba  illa  4  nobfs  qiiar  riint 
in  dJ.vit.At  pignori  iudiciali  dillrahcndo  duo  menfesprarflicuti  (unt dj.de- 
bitorihns  ^i,D,de  re  iudic.Wt  quod  fcriptum  cd  in  d,l4  Dttto Tto  f.in  ifenditioney 
Pignora  tn  iodlcati  csecotione  capi  mos  diftrabi » fic  acciptdebcat  acfi  (ccU 
ptum  efStXekkutg  dSi|r4ik*>qaoinoao  Cuiacioa  interprctatar»  non  aotcm  vc  en 
diflradio  (leri  debeac  inc5tinenti,nin  malisdiftinguctcliacpartc  pignus  iu^ 
diciale  conftitutu  in  rebusmobilibusSl  pignore  conAitntoin  rcbna  fou.hlam 
de  rebus  mobilibus  Vlpianus  loquttur  cikn  ait«iubere  magiftraturo  eas  capi 
«ox  Jiftrahi ,  v/ufqiieforcnfis  hoc  etiam  obferuat,  prxfcrtim  apud  nosqui 
ftatutuin  in  eam  rem  habcmus  ,  vt  alitcr  ficcitius  minorequcrollcnnitate 
diftrahantur  rcs  mobilcs  ,  qui  n  immobiles.    Quamquam  &inimino- 
^ilibus  iu  feruacut  vc  inccr  capionciapigQocttm  >  quamlcuauonem  vo^ 
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primHi  fiMiftttioncm  mtdkmt  aHqsixi 

fdntccfTc  9  ica  camen  vt  infradecein  dies  ,  quomodo  fttiuttmi  Is^pSS 
pcima/tibhaflacio  fiat,ideft>^iimo(loSenacusnofterrcmper  imerj^ccipis 
eft  noH  'poftXed  inCra  decimum  dlem  qui  ipTe  io  decCodJo  illo  compucetur. 
Nam  qucmadmodumbona  iminobilia  noper  pauciorcs  qu^m  vigmti  die« 
venalia  mancre  dcbcntex  vcrbis  ipfis  ftaiuti:  Sic  nequc  pcrpiurcs  quam 
cjuatuor  &  vi^inci ,  vt  fcripfimus  in  C^djce  Ttf.  efe  exeiut.  ret  ludu.  Cxterum 
ilia  etiam  difi^rentia  eil  intcr  pignoris  iudicialis,  &  pignoris  prsctori)  diftra- 
dioneoi  y  quod  quandiu  pignus  praccorrum  diftra^um  non  ed»  remanec  in 
poflcflione  cccditorit  •  Pjgnus  v€c6>iiidicjalehcci4cbitor^nccl€redicor€ 

EiAidecar  nec  cenetuc  •  ne  quicleni  cnftodic  ctafa  »ied  ccmanct  in  mtnibus 
artSK  tn  c|nas  femei  redtt^urafuit  pci^G»ionem  &  1  euationcm  %  n  pragma- 
'tid  loqmonCQt.  Qjipniam  idc^capcum  fiit  vc  diflrahecctar»  oon  vt  incerim 
aut  vnquam  pigfioris  iure  per  credicorem  qui  iudicaci  executionf  poftulat* 
rccincretur.  Pignorisconucncionalis  omnino  diuerfaracioeft>Nam  ncque 
incipiC  ^  miffionc  in  pofleffionem,vt  prartoiium  ,  ncque  de/inic  in  mjflionc 
vt  iudiciale  >  fcd  incipic a  conucntionc  iiuc pignoris pofrcfiio  crannata  /It in 
credicorem,fiue  non  uc  cran(lata}&  finem  accipic  per  diftradionem » auc  pec 
dominij  impecracionem  /.  W/.C</r  ittrMmjm^n^Touti  quidem,  fi  praema- 
ticisnofititcredimasicceditor  pigQoratitius  cooocntionalispecercmittiie 
io  poileflioiie  rei  obligatc  ii  midacduenaonc  pignoris  Ch\  profpescrircoll- 
ttadapotius  hypothcca  quampignorc l.Jtre,9.$,fr9frieD.depini9r.MB.<\\i\z 
per  quali  Scruiana  poilefno  a uocatur  iptum  yenelitnr  66,f»uD.ae  eni&Mi^C* 
it^fmor,l.pdebitcr  lo, infin,D.eod.St<l  non  idediiicJpic  p/gnus  ^  mif(ione,atii 
cooucnciones  cilm  ex  eo  cempore  rcs  fit  obligara ,  &  tanquam  obligata  vin- 
dicari  poffit  per  quafi  Seruianam  /.  ffundm  i6,  $,  in  yindicafime  D,  ae  ptgnnir» 
Quod  cnim  ad  hypothecariam  formulam  pcrtinet»non diftert  pignus  ab hy- 
potheca ,  ni A  nudo  nominis  fono  L^$,feiiMlt,eod,tit,  Necruifus  verum  e(l 
Lvpocbecaris  adionis  formulam  illam  efle  vt  petat  ador  mitti  fe  in  poflef^ 
meohM  vt  in  ea  re  ius  pignoris  velbypothec»  vifidicet»  noUapof- 
7  i^lfionis  mcncioneftda  •  pet^taoe  vt  nifl  arbilrio  indicis  rcsr»^ 
ftituetur,fiat  condemnatio  ex  oono  &  arquo  l,ffimdmi6m$* 
^«J|i  inmlicMmeUfmttr2i.f»yluAiUfigHr,yt6c  in  \  - 

  M>^*i^teri$a^ionibus  arbitrariis  ^.^r^f/itMy»/?, 

'^^sSUon,  De  quo  fcribemus  plucibtlS 


liJ    ANT.  FABRI  DE  ERROR  PRAGMAT. 

ANTONII  FABRI 

IC  SEB  VSIANI.S  E- 

NATORIS  SABAVDIEN- 

SIS,   ET  IN  GEBENNENSIS 
'  D  V  C  A  T  VS  A  V  D  I  T  OR.  1  O 

P  a  Ai  t  1  D  1 

DEERROR.PRAGMAT.  ETINTERPR.  IV  R. 
...  'DECASLk'11. 

ERkoRPRlMrS. 

De  fjfffslgne  bonorum  omnimi  dibltoris  dfquijita  per 
chuluhm  (oafinuti. 

I  c  V  T  in  contraclibus  qui  lioilic  fiunt  tam  fcequcns  fcrc  cft 
cbufula  conAicuci  qaam  conucnciunis^e  pignoic  >  ciim  oliti) 
fola  pignorai  claufiila  frcqucmarctiir,  vt  conl\ai  ex/.  er  «y//* 
nondumx^.^.ejusd diCitui  D.di  [ngnot  .'wixU.l.  ^,C'e(^»  Ita  cucnit 
quotidic  vt  fcr  cam  conA»iutj  cJaufuiam  boi.oruni  omnium 
debicorjs  poilc/IIo  incrcdjtorcm  transFcrilur,  pcrindc  ac  gcncralisctic  folet 
conucntiopjgnons-vt  bona  dcbitoris  omnia  pr/crentia  &  tutura  credjtcri 
obftringantur.  Quac  rcs  facit,  vcpadim  crcdicorcs  pignoraiitij,  c|ui  pcr  eatn 
conftitu^iclaufuUm  libi  profpcxcrunt,  pcuntfe  rcuncri  in  poflcftione  bo- 
norum  omniun^  dcbicocjs>aJ.^  cenenda  &  poftidcnda  iurc  pignons  &  hy- 
pothccx }  quoufque  dcbiti  totius  &  acccfiionum  omnium  nominc  pIcnifii-> 
mc  fic  fatisfa(flum.Nec  tantummodb  fi  dcbitor  pofiidcntico  iurc  vtimur,qui 
cafus  minorcm  habct  dubi^cioncm ,  fed  quod  niagis  cft  >  eciamfi  ex  bon is 
debitoris  quorum  pofleflio  traflata  faerat  ii^  crcditorcm  ,  aliquid  fucrit  alic- 
natum,quod  hodic  3l  tertio  eodcmquc  bon.r  fidci  pofTcnoic  tcncatur ,  dum- 
modd  is  qui  agic  crcditor  imploret  bcncficium  claufiilar  conftituci ,  &:  Icgis 
vlcima:  C .de acq! ir.pojf.cuiuscim  rcntcnciam  eflc  noftri  volunt ,  vtci  qui  (c- 
racl  fiAusfitquoquomodo  poflcflor ,  nihil  noccat  intcruci  ram  circ  ^  dcbi- 
corc  aut alio  quolibec poflcilioncm,  fi  vclitco  vti  rcmcdio  ad  auocandam, 
retinendamqucpriftinam  illam  quam  h.abuit  ante  inccrucrfioncm.  lca  fic  vc 
qui  l  dcbitorc  vcl  locuplctiffimo  rcm  aliquam  comparauit,  numquam  tutus 
cflc poffit ,  quominils  h  crcditorc  quantumlibct cxiguar fummx  inquietctur 
/imalit  crcditor  poflcffioncm  fuani  vindjcarc,  qtam  cam  qux  dcbiioris 
fucracpcr  hypothccariam  &  quafi  Scruianam acSlioHcm  auocare.  Na agenci 
h/pothccariapoftctccrcius  bona^iidcipoftciTor  cxceptioncoi  obiiccie  non 
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fa^JECXCuTionis,«tquc  ka  fibiprofpicerc      fecuriutcm  acquirerc:  cui  cx- 
cepciom  non  rimilitcr  locuscllep^teft  aduerfusagentcm  auQCJtoria  cxco- 
fticutopcr condid;onem,fAr<<./.t///.c]uia pcrhypochccariam  crcditor  no^ 
Juam  Ccd  dcbitoris  pofrcflioncm  auocar,/.//  eiim  ymdttor  66.$.i.D.de  e:  iQ.  L.fi 
fmdiu  i6,f.rnvjndHati9fjeD.elep  9nor.Vei  cot\dkioncm  vcr6  non  dcbitoris 
Tcd  Cuzm  JJ.ylt.cJe  Mcqtr.r.pcff,    Porrodici  non  potcft  quam  fit  hoc  incom- 
niodum3c  oncrofmu  non  moJo  dcbjtori  ,  cuj  fjne  pofletiujputaricurica 
comraxcncbonorumquc  fuot  um  omniumpoflcnjoncm  in  crcditore  tran- 
flulcricfcd  ctiam  omnjbuscumiicbuorecontrahci;tjbus,no  facilc  cxiftc- 
lc  qui  vdic  rem  aliqua cmere  atjt  pignori  accipete ab  eo,  quc    i.it  nihilpof- 
lc  in  alium  transfcrrc,nc quidcm  commodunj  po<rcnionis.Au  ctur  vcio  ju- 
rii  huiusiniqiiitas  cx  co,qijod  cilm  hypothccaria  pofTit  inhibcri  pcr  lus  of- 
ferendi  qualjlcumquc  poflcllor  fit  isqui  oftert,quia  dc  iurcpoflcfloris  qu«- 
rcndum  nihil  ci\  foluto  pignorc,/.  T^ulus  \i.  §.  uD.quib.mod.pton^i^clhyfoti:, 
folMf.coiidi^io  tamcncx  noua  luftiniani  conftitutionc,*»  dj,vh,  qen  magis 
per ius  offcrcndi  quim  alia  vlla  ratione  impcd iri  potcft^fi  uoflris  crcdimuj, 
pr.crcrti«n  iacobo  ^\ct\oc\\io.derecuf>.po(f.retned,\^.qu^JiAy.num.6o.&c  Caro- 
lo  Kuino, lonfil.yj.Lb.^.  quippcpcr  quam  non  dc  litig.uorum  iurcfcd  dc  fo- 
Japollclljonecontcnditiicquxvcjopoflcflbiicrcpta  beneficio  noux  Icgis 
aut  rcllituitur  ci.aut  confcruatur.Quid  autcm  abfurdius  &  iniquius  dici  po- 
tcft,quam  cum  qui  cnicrit  rcaliquacx  bonistui  dcbitorisobligaiS  tibi  antea 
cu  tarccris  rcb.  omnjbus,adieda  etiam  claufula  conflimti  rcm  illain  rctinere 
nullomodo  polTcncc  fi  paratus  fit  ofterrc  tibi  quod  dcbccur?Quid  rursu  in- 
iuftiusquam  cum  qui  dccem  tantiim  in  acrc  alicno,  millc  vcro  in  bonis  ha- 
beat  ,  niliilomnino  cxbonis  fuisalicnarepoflc»quodcrcditortam  cxigux 
quantitatis  non  fic  ftatim  upoflcflbrc  quolibct  quamuis  iuflo  aiiocaturus? 
N3m&  iniquitatisbuius  cuitanda:  gratia  vidctur  iam  olim  ius  ita  confli- 
tucum  fuiUc»vt  tamctfi  hberum  cflbt  crcditori  pignoiaririo  i us  dominij  im- 
prtr^^»id  cft  rcm  fibi  obligatam  domin;]  iurc  rctincre ,  numquam  tamen 
po/lctbonadebitorisfuiomniafibipofTidtrc, ncc fi ca  omnii iure pigijQjis 
obftridta  tcncrc  ptohitctiiryU.C.tietur.donit^t.tmpety.  Nc  rcilicct  alircr  pofi- 
coiareaccidcrctFacilc  vtpro  minima&  exigua  quaniitatc  debita,  ingcntis 
patrimoni)  po(fcfl1o  tam  debitoii  ipfi  quam  iis  otrnibus ,  qui  ab  eo  caufam 
habercn.taufterrcturrctfi  cnim  plus  dan)ni  cft  in  ladura  dominij ,  quam  in 
ttdarapoflcflTouis^nonminiis  tamcn  cft  mcommodi  fi  poilcflio  quam  fi 
doaiiniumamiccatucproptcr  comraodatam  multa  qua?  habci  polTefliojfir 
«icdc  proprictatcfiuc  dc  poflcfllonc  litigandum  fit ,  fiue  dc  fruduum  pcrcc- 
ptionc  contcndendum,ex  quo  cuenire  paflim  vi Jcnuis  vt  pio  tucnda  poifcf- 
fionc  quam  hbi  quifquc  cx  litigacoribus  afleratgrauioribusplcrumqucrixis 
^acrioribusodiisdcccrtctur,quam  ciim  dcfola dominij  caufa  difputatur. 
Jta  vc  fcqucftiatio  facpe  ncccfl"aii  i  fic  nc  maioris  lumultus  occafio  detur :  cui 
tamcn  numquam  locus eft  proptcr  folam  dc  dominio  quxftionem.  Nec cft 
quod  quisobiiciat  in  pra:torio  pignore  idcm  cucnirc,vt  in  poflcflioncm  bo- 
norum  omnium  dcbitoris  mitti  poflit  vel  vnus  cx  crcdicoribus ,  l.cttfn 
ii.D.dereb,autb4r.nidic.pi>Js'J.^ia^  pra:tcr  id  quod  ca  pofleflTio  longc  minoris 
momenti  cft,canquam  quxcuftodiam  duntaxat  non  etiam  ius  poficGionis 
tribuat,  Lfiatite  lo.^.  i.  D.de  .xquir.poH:  /.  i.D.pro  Ured,l,  Cim  kg  rhrtmy  il.  D. 
7w->.c.xcj«/jw^9/^;f4r.InilIoctianidjrpacik  diGimilis  condicio  cft  pignoris 
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prxtarij>5(:  pignoris  coniicntiofialisjde  qua  nnnc  agimus  i  quod  pignot  ^t^p 
toriiiminrein  cft  noii  in  perfonani,nccci  tantum  prodcft  qui  prior  impe^ 
trat  a  pr.rcorc  vt  in  polVeflionem  mittatur,fcd  cxtcris  quoq; omnibus crcdi- 
tonbus,qui  <5c  ipG  omnesinpofrcnione  mifli  hocipfo  mtcltiguntBr,4/./.iM» 
-  Mr«r.At  pignuscokiiientioiuileiion  idiiprodeft  qotmiUi  qui  ipfc  pigmiM^ 
ceptttccreris  aiteem  creditdribus  noeet  potiiisaijpe  antcnores»liae  pofterio- 
rcscfleprd^oiietttiirsqiMiesditferenciaettsailliaTiafcitur ,  <|iiMpoiefio 
illabonorumomniuH)  quzperpignorispi-xtohjcdllitutionem  acquintei^ 
non  moJo  non  hocet  caricris  crcdiionbus  ,  (cd  ctiam  prodcfl  non  minils 
quim  (i  ipii  prartonum  pignus  impenairent:  at  quaracquiritur  pcr  cotiftituti 
claufulam  ci  cuius  nominc  conftituit  dcbicor  fe  vniuerfa  bona  fua  poflidcrc, 
nocet  cattens adeo  vc  ctiamn  corporalem  pignorum  pofleflionem  tencant» 
.  tnciri  eam  amofi  noiipoffifit  fi  iint  paAeriorcMdc6c|iie  nec  fi  intccdem  fiot 
tntcriQres»nexlisecimbt  <piit(hip(inMis  in  nofl:roCodice)i^ft>.ir4r^., 
'fii^Ceflltii^nihinptaerorfo  pignorc  iniquitas iUttqua  mouemur ne in CO7* 
ucntidnali  qnoquc  i(lcnfradmitrenduclTcarbicrcmur,quod  no  lit  fercndu  vt 
prominimaforte  debiti  quantitatc  boiionim  omniu  dcbitorisopiilcnrifljmi 
poifcirio.no  magis  quam  vc dominiu  crcditori  vili  addicatur.quod  viiq;  line 
maximo  Sc  dcbiroris  &  cctcroru  cius  creditoiu  mcdmodo  fieri  non  potcft. 


ERROR  $£CVNDV$. 

(^Tr  R oiiii D B,(i  qoid  mei  indicjj  cfl,perraitti  oon dtberet,  vt ge- 

fiii  I      '-«^"li  conuentioni  pignoris  ,  gcncralis  quoque  conflituti 


daufula  fubiiccrctur,(ed  cacoanguftari  oportcret  ad  fL^eciale 

'^?^      pignoris&ccrtac  rci  conucntionem  qua:  vniuerfa  debitork 

'    w  bona  niinimccomprehenderec.Hoc  enim  addcndum  efl  vt 

>  'ttHiignem  ilitw  CTciiidam»qiimi  pragnMtici  plcEiqae  loii»- 

aenmt>de  obtfgmdisgeneralifer  bc»Ais.oMiiib.debitotis  5e  fpcdalica  vn^- 

^naquc  parte  &  parcicula  ipforum.Qup  remcdlo  aifeqnuntur  vt  nriniq;  hiy^ 

pothcca:  &:gencralis  &  fpccialiscomoda  omnia  credicor  habcat ,  ncutriut 

verb  fcparatim  conftitut.r  incomoda  vcieatur,  quale  intcr  c^tcra  vulgo  cfTe 

crcditurgcncralishypothccx,vt  minus  rc  athciat  quam  fpcciaii$,tuquoquc 

cumadnexa  habet  claufula  conflituti:quod  unic  nos  aLbi  rcfutauimut,  Cpc^ 

citlis  verd  h)rpothccar,nexaidendatMwAa6fit^riufqu4m  ad  cenectttia 

pemeniri  i>oflit,ni(i  per  conaentiooifefpre^atifffbiiaedlcoif  proipexdritiiie 

gencralis  nypotheca  deroget  rpecitli^cfpccialitgei>ciali,/.t.vbi  nof^ri  no 

unc  C'    ptgnor, Cxtctiim  cum  canta  faltem,fi  non  mtior«potefbs  fh  clM^ii- 

lae conflituti  &  hypotheci  ad  flngulasres  debitoris.ipplicarr^quata  cfrct  eius 

qa^  gcncraliter  vniucrfa  dcbitorisbonac6pichcJercr,n6  magiifcrrc  po.'lu 

.\tpcr  fpccialdconuentionc,  quim  vt  pergcncraJc  po(rc(Tio  bonoru  omniu 

dcDftorisin  vnucx  crediCorib.foluttasfcratur,ncalioqui  quod  vna.via  pro— 

lubftfi  eftelialia  zqud&cOi  8&obiligpBnnictefetiic.ti^nK/./CTyf  ty^inPjfr  ttf^ 

^mrdJAX^$.fifitfiUm  DJe  9^»mr,ifmfubiiini^  'Eattta  aiitC iufliot »iiigt<i 

.Jiacc  no({ct(cnt£tiadcbec,qiitCp  iaiprobabilius  illndc0,quod  iid^intci^re*- 

tcs  <Sc  pragmacici  noftri  inuexenmcConf^ituti  vim  &poteflate  cam  effe,  Vfc 

fic61btutorr6aIicnauerit,&  corporal^polJcirionein  aiiu  rranflulcrit,  liccnfi 

£^ui|^io  caauoctrciccrtio  quant^Uba-  bonx  ^ci  poilicliiM^  dumod^ 
i.   -  •  — •■  -  lyi^i^^ 


Digitized  by  Gopgle 


;  DECAD.  LVII/ERHOR  III.  i^T 

Iufiin:anrrt  Icgis  bcncficium  implorct.aim  tamcn  illi  ipia  ludiniDii  coftitutiQ 
jionad  tum  duniaxac  calujiipciciiuat  ,  c|uois  <.|uiaIiciio  uoiiiiiic-  potlidtbac 
poilaiioncm  dcrcli q ucr j  c  jujc  aiij  pcudidv i ii, v t  cau >  lilc  aiiUw  occupax c  t,u o u  c- 
oamad  eiipij,quo  po0it0ioabiplbtiadita  maric«&  iaahiun  nauOata ,  \  t  pluri* 
Dusanobu^lputfnimcftiDpnmaCIiiliadisparcr.Quid  cnim  abruiduiscds 
quampcrmitrcrcconrtitut;\r!o,vtpolI  fnon!.mauoca4i!afi  fuaab  co  •jm  ipfe 
iuo  noinmc,acproprio  luie,  iutlo«|i.K  ticulo  loiigum  foicc  tcmpu  policJtrit? 
/.  ?$mf«mm  ty.  T>.  qmib.  mod.  vfusjr.  4mit.  Eut  vcrb  abfurditai  cuidciuior ,  li  cam 

(cnccmiamfequ.ite  qux  a  pragmands  noftri&iragis  profadmr ,  vr  bentfidtmii 
gM  vit.Cdtnqw.  pifi.  adTetincndaiT!  magiiqoamadfCCnpcrandampoflciDo^ 
ncmrjKftcrquamqunm  conrrnria  {tncentia  mihilcmpcr  probabilior  vifa  cft, 
quam  &  Mciiochiusad  lcgvmillam  cuctui,nc  rccupcrancia:  polKflionisrcmc- 
duim  illud  iic,non  rctin€nU£.PoikiIio  ii  (^u  idc  aim  lic  tadi  iiulio  lurisauxiiio. 
Kmimppcd^<piiaamiciaciirflxim«ipicoccupacacilper  cumonindalicnp 
fe|MXipfioiiioiKMiiiJftcpon]dcrc  vtiit,cdainii  piocdo  iic ,  ncccitulum  vUu  fux 
poilcirionis  qucar  obtcnacrc^.y?<rf<'»40"%.»-/p'*"«i'f44  &p<ifi  v.dc  acqr-f  p^fi  Multb 
magis ll boua:  tidti  podtilbrproponatur^folumq;  fupcrtft  ciqui  polliflioncm 
anuiic  rcm,c:dium,vc  vcldc  dcujiinio  di^uccc  pcr  ici  vindicacioncini  vci  dc  pof- 
(eisione  rccupcranda  pcr  intcrdidku  aut  pcr  aiSioncs  ciuilcs  in  c3  rcni  compara- 
cas:nonaiitcmdctctinendaiIla  quamveccfiid6<|ucipjbamifcnc :  nilifort^jl- 
lud  quoquc  pauUanm  volumus  inclucc  rc,quod  hjt  rit  milcb  altfurdius,  vt  ci  uf- 
dcm  rciduo  lint  codcm  tcmporc  vt ri,  id  oci;  lulki  poll  Ifoics,  ilk  nimirum  qui 
pcr  conilicucorcmpoiridcbat,<k  lik-  rurium  qui  a  coniiicutorcnon  tancumpo^ 
feffioncmlcdcciemdfMiiifiiAm  feia^uifiQoric,  o  jo  J  ncc«dmttCBiciitex  vcie- 
itfNisIurcconfultisirqui  dcfcndobantpoilciiduoDos  candcniirciD  codemcrm- 
porcin  fohdumpoffiMicdab  vfloiaPc^aiib.j^        %*mm»0$M  lii  • 


ERROR  TEKTlVS., 
D.'  lure  o^crendi .ifincr^^m  > redncrem^^enthn  londiUiDne  ex  l. ylt.  C,(fe  acquir.pof?. 

Ed  ncc  illuj  rursu  probabjlc  vnqua  ficr?  potiit,  quod  fupci  ioic 
capite  dixi  plcrirq;inrcrprct<b.p;acu;(Ve^vt  fi  creditor  hy|  oihcca- 
rius cuius  nominc  debicor  coit itucrac fc  rc obl  gata  poisidcrc  a- 
^  gjt  c6didioncex/.vfir;C<i/!r4r<7N;./>r/?.adauocada 
ltdeipo(relIbr€  Cfan(latareperiMur»n6  Ctt  audiCtius  poiIcfTordcbitfi 
ofTcrcs  ad rHmmouendu  cicdicorCsSic.il*CaroIu$Ruinos»dClacob  Mcnocli. 
locis  S.cicat  <  s.-Idc  Menoch  j^emrrA  i-adtpif c.pejije  S*lMAn.thierd,n.\%K%xk  t|uil^, 
Tics6tirc  pofsim  illud^facitjquod  tamctli  iudiciu  depoflefsione  /lueretincda 
fju:  recupcrada  cficatur  ciTc  luminariu  quod  proindc  v,x  vlijs  patiatur  cxc6- 
prioncsjquaf  ad  iuris  &  doniinij  causaquoquomodo  pcine^tjqaiadepoifcf- 
iione  pri lU  &  ante  omnia  cognofcedu  eit,/.^ de  yi )  j.D:de t$uHcJ,  mdtTfMrif  ij. 
CJeiHnrJi&J,y»k,i^n4iX*fideiitmtt.p'li.fue,apif^^^  Pedettani^ea  poifdiio 
quf  p  claDfulic5fticutidipigdorecrcdicoriacquiritur,ex  iurc  ipfb  o  gnorli 
cuiusveluci  fequclaquxda  &  appedix ef^tnec.n  alia  caufu  fmgi  potcu  traflat^ 
Ycl  trasfcrcndx  in  crcJitor^poiTcfsjonisfcru  obligatiiru  ,  c]uan  qiri  rcsilke 
prulsfjcHntpignori  obligatscvttantb  fcciirior  eflet  treditorjquato  c6mCN- 
dior  &  cxpedicior  efle  folct  pignoris  recctioquum  perfccutio,/.//'»f  f).p,pro~ 
prtel.CHm  cir  furtii l^.in  fin.D,de pi^tr^t.dci .l.i.D.dt' ^i^nonh,  cui  cofcqt  c$  eil  vt 
foluto  ^ obiationl tofctakdebict hiftpignoris« mhi!  caufjrfbp^Ct  cor tti- 
dltclrf  faoere  debeamns  certild  de  p«i(iBiuone  (atSa^  rctiBMa»iioe  feiupeHh 
ihi:  oec  fi  malcfidti  poflctfor  ^tpmd  jpponiiir  itqiii  acditori  cdcxoorafi 

7M 


Digitized  by  Google 


14.8    ANT.  FABRI  DE  ERROR.  PRAG  MAT- 

polfenionis  facerc  velii-.Non  cniui  quarcnou  tlt  dc  lurc  p Jlleiibiis>ciirTi  fiti 
blatu  &  cxtindu  cft  ius creditoris  roluto  pij^uo^c,  inquii  l^aulus  nollcr  tn  /. 
Paulus  12  $.LD.qmb.mv(l  fntu.xl  hyp  McIm. t. Neque  lortius  hac  partc cfit  po- 
teft  vinculuqua.'rK3cponcriionis  quam  pignoris,  ncc  corcqi  ctcr  diururnius, 
vt  fublato  quoq;  pignore  Jurare  dcbeac  &  pci  fcucrarc,  cuin  fublato  princi- 
pali  acceflToriaquoq-,  omnij  tolli  &:  cxtingui  JiccclTc  <it  cx  vulgata  ir.taq;  iu- 
risrcgula;  nccproindcadicm  facit  fi  quis  ub  iciat  ius  offercndi  adcaufam 
pignorixpertincrcnon  adcaufam  puHlfiionii.  Hoc  cnun  cft  quod  coJucn- 
do ,  nulla  crcditori  aut  adionc,aut  ctu  quod  mjgis  cft  cxceptionc  pro  pof- 
fcfsionc  Jandam  cfte  ciim  in  eu  ftatu  rcs  pcrucnrt,vt  iam  capcrit  nihii  cius 
inccrcirc  ratione  pignoris,quia  tum  ctiam  illud  vcrum  cft  nihil  pcnitus  cius 
intcrcflcrationcpoftcfsioniiquam  ncc  habuit  vnquam,ncc  habcrc  dcbuic, 
nifiincorcciucntiam  pignoris  vulitcr  couiradi.Ccriu  auiccft  ncq;a6fc  one^ 
ncq;  cxceptionc  vHam  cj  poflc  c6pcccic  cnius  nihil  omnmo  intcrlit,/.  5.  >.u 
l.Jli^tiUnoisUi,%.$.*ltctt  D.  deverb.ebli(.L  iOea^Mo  ij.  f  .fide  lenameHU-.vbi  ol 
mnes  nocantT)..w/i»C Trttf //.Fateorpoircficri,vtcrcdjtorcui  totum  dcbitfi 
oblatum  adcdquerolutum  ,  aut  cui  alitcrco  noniine  fatisfactum  cft,  rcma- 
ncatpolleflor rci  obligatar,  qualii  fucrat  antcquam  pignus  cxtingucrciur, 
<]Uia  pignoris  obligatio  iuris  cftipoHirjio  auie  fadi,  quii  proindc  adprchcdl 
&:acquiri  neccfle  cft,vt  pcnes  dcbitoicm  rcperiatur,  qux  fucrat  anicj  pencs 
crcdiiorcm.SeJ  nego  d^dam  crcditoricui  plcnirsimcfatisfadufuit,  .^dtionc 
autcxcepiione  vllaad  poftcfsionq  pignori$,fiuc  rctincnda,  liue  rccuperSdi 
quia  nriuipu  pcr  dcbiti  iolaiiontcxtinda  obligationc  pjgnus  cllc  dcliit,cuits 
tamen  retincniliaucrccupcraadiius  nunquaaj  habuii  Cfcdjtor,nifi  ^  laqua 
creditor  &:  canqujm  rci  vinculo  pigno.is  oblig.it.T.  Hc  vcr6  conftat  co  ;ure 
nos  vii,  quod&  multoiu  iuJicatoruauthontaic  coprobatu  cft,vt  n6  miuus 
pofsit  quilibetpoflTclTorcrcditori  oftcrreageti  aj  auocada  poftcflionc  cx  L 
yh.C.deaequir.fofi.  quam  liScruianaexcrccretad  auocanda  poiTtfiiorc  dc- 
bitoris.Qiiivi.n.rcfcrrc potcll cius  qui  coucnitur  an  propria<uamq;,on  Jcbi- 
toris  polTcfsionc  auocai c  vclit  tanquam  crcJiror  is  qu  1  amplius  treditor  no 
lit?  Quare  nec  placct  m  hiquod  vclut  remcJij  loco  fjbtihorcsprr^^maiici 
induxerur,vtcredjtor  peiac  retjiierifein  poflelsionerciudLL.itorisct  bcnc- 
ficxodicU  /.v//.nul!.i  piguotis  aut  hypoth.c.T:  fada  ir.ctionc-.d  cR  no  adjcdta 
vulgaiiillaclaufulaquaf  paf&im  hojic  in  hb2;iis.iddj  rolct,»f//;j6<;://v^»;p;7- 
//« '«or  pcjfidcndnm  iui  e  ffyitfrn  ^  hjpsiheu  quoi,  ;^f>ef„erti  et  pktr.fitn.  e  /7«ri//.if7«. 
Namquotics  inhbcllo  claufula  hun.huoJi  addita  f  ft,  ncn  o  dubiiat  quin 
obIat>»ui  a  tco  folucioncm  acciucrc  cogjturcicJitor  qui  jpfc  prior  condi- 
cioncm  iianc  fijturocuilibet  aJucrfarjo  Jeinliflc  vi  Jcatur.  Cilm  vcro  nihil 
dc  iurc  p:gnoris  auc  liypocheca:  in  libcllo  dictum  fu;t,ctfi  mjrusnpcrta  r.ino 

eftproptcrquampcrmirtidcbtatci,quicouei:itur,vtpcriuscflliendif..in-. 
moucat  crcJitorctn.illa  t.imcn  ratio  fcinpcr  crcJitori  obftjt,  quoj  tu  quoq^ 

_€Ui)\(uam,&  pro^irijui  poflcfiTone  aupcat  cp  .T  fucrac  ci  qi:xiiu  pcr  clai: fuli 
.conftitutj,non  alio iure f.lcir  qcam  quali  crcuitor ,  haud  iccus  ach  pofleftlo- 
nc:i>dfbirori$.pcr  ouaii  Seruianamauocarct  ,  crcdjtorautciv  non  c/lqui 

;iam  folutionem  Jctici  acccpit  ,  aut  pcr  qurm  ftat  ciiainnuni  ncaccipiat. 
Ergo  fiuc  pignori&mcnrioaliqua.UucnulUfjcta  ti^  in  libcllo  credirori4 
non  pojefi  liie  rccufarc  obl.itam  a  pofldTorc  foJuiiorcm  dcbiti  ,  n« 
wm.  qaidpi^i^fjiwr  4^  (o^  poillfsioue ,  liuc.  rctiacnda ,  fiuc  rccupcranda 
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Contendit:.ilroqui  diccndum  ctit,creaito"r(*m  vbi  poircffioneip,fi»»ftfcBiifi'< 
uealiciuin  auocaiient,  nullapOionecogipoi^c  vt  ab  capoflc/Iionc<ic«lal» 
occ/i  tocuuj  cidcbuumotfemur  ,  quouncquccftcrrici  potcHpcrviama- 
«jooispc«cr<|«ini^jlqflefiorecfcditorc.  Quonam  ii;itur  iorcrctmcbit  fi 
$o»iarc  pjgnonf  >Qp.^ircpigoorw,  ^uidni  orfcm  ci  porcr.t  etiam  ab 
uiidlQ^poCofforc  ?  qsiHM  Wgii 6pQlC:l&f  niftos poponatur  cu.  ctia.n/i 
poOfft^rMfiotfK  M  tiiHOO  vel  pigiiori»p«f«cwloo««,taiiquam  cred^torL 
vel  vindicationcm  quaii  domiiio  daiioporrcr  et  ?.  %ippocuidJnns  «^10- 
oem  raulte  magis  damus  CHception-rm  /.i. jL»4itfiw»./^  r{f  Gperfic,  &coi  pti-i 

£  R  ROIi  <;^V  A  R  T  V  S. 

r.f^  E  N  E  creJironbus  pfo^ttcronr,  fiuc  intcrprrtes,  /loeora^ 
VJf  gmanci  nofhi,qni  pnm,  .qs hoc  mduxerc  vt  qirifquis  percd- 
^-rt.tut,dauruianMnp,™ 

\2  obUgatar,iicainpollc(l,oncm  .i.Mifcr-t  fa.^o  dcbitori,  fui,Q(  f 

tton.s  Iuft,n.t»nea.&  propo&acofl*dioile^^  , 
na  lu.  /it  Tt  creduorr,uaiJS«roiai»«  «otc««ic6otta  teiitom  pofrclTorcm 
doplcx  pot,mm.)m  cxccptTo  nocc-efolcaNvna  non  fetocicoffionlififlio^' 

oo  rertiusiilc  pofrc.^  rritulumhabcat&bonamfidcin  exUuihMfimir 
€.af  pnmr.  Alccra  prarfcMpt,on,s,f,  tcrtius illc po/rcfTor  rcm  obliffat^n,  Oo/S 
fedcrit  xquc  cum  tuulo  ^  boua  hdc  pcr  dcccnn.um  .ntcr.pra-rcrTici  ailf 

pf«ib«s.ef-pragmatKiinoto 

pcricolum  fi  pro  Hypothecar.aeligatcondiaioftcmex  lege  ,  maiitqucd* 
poflcirjcncfoaquiindepigno 

«»11.  fbh  polH^iron  compct.t.lhcxrcpcioaducrfoscreditoremnoniim^ 
dentet«  ,  Ocduorautem  d.cc  ^cpomdcrc ,  qnJagrnscond.fticme.Xft^^ 
MxJe^r^^M^  propnam  (ua.i.  poficfsioncm  auocn,  cum  ccontrarfoitf 

loniteodo  rat.oncm,  qubd  neqnc  aln.s  pofTit^^^ 

|Wr.s poflrri,o..c ob„ccrc.  quim  qui  &  ,a.n pcr hncvm  tc.npus po(rc3lJrit,& 
adhoc  po{/,dc3t>cond;clto  .iiitcm  cx  ,Ib  Icf^c  fncint^t  qili  priasalici 


tic pon.dcbat.  nunqua.n  v ,dcatu,  dcmk-  pofl.dc,  r  -  fe^  etlam  cuia  hypblW 
cariaciimficga.o  ,n  rcm  &  viiid,cat.o^,c7;/.  vwr{:c,rm:r\4  ipJmin-K 
fiil.ym^O.<dep^^crU,fs^m>^.aJ.e,d.  longi  temporis  exccpiimtc.n  pati 

wMwwawioMHii  ^•fioniitim  «rantngeiiimmi  vi({ucaniraBi«xcefldi' 
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tur  Lhtftditdtts  j.Co i  de  pftiuhered,  Lfickt  3 .Cid^epr.ff&if>f.^r).yr/ ^  o.  rnn»rttm4 
yt  quatuuishy(}otiieca  fublaufueril^  vcruiMquehr,  iieque  pignoris  ubliga^ 
dofMn  >  iaequede  pignotr iftfOiia»vllMi  lap<i^ '»  fupcrm  cuneii  »dti& 
^ciicori  ad  aoocandani  propriam  Cmm  "pomlioritni  'coniiAtone  ex dt^t» 
/•v/i.pcopterci^  qu^dtnciurmodiadionenon  dc  pignore  comeodatur ,  fc«| 
tantdnide  poiledione.  Sicenimdc  Mattk  de  At)lid:.ex  communi  & recc^ 
ptiorcaliorum  fcntentia  Deci!.H\t*f>uL\v)-  Eltigiturcondj<5iiocx//. /.  vA/w. 
commodior  creJuoii  qu^m  hypotliccaria ,  (iuc  non  h&.x  cxcullionis ,  liue 
prxlcriptionis  exceptioncm  vcreatur.   Sicut  &  111  eo  ,  quod  not  ex  alioruin 
magis,qu^m  cx  noilra  rcncentiadiximusia  prarcedentibus  >  vccondi&io  cx 
,   lege  vltim,  CtdicM  acqHtr,  p-'jffU'  quia  poCTcflorittni  remediumeft  nonadmic- 
Mcexccpcioncs ,  qtne » vt loqamiRir ,  concetnuiit  pctitorium  ,  quas  vii^ue 
admitric  hjrpochecarit ,  quoniain  &  ip(a  ad  p^ticorij  caufim  pcrtinet  cuin 
incadifputandum  (ic  Hnon  principaliter  vcindircdi  rei  vmdicationc ,  fal- 
tc.Ti  incidcnter  dc  dominio  non  quidcm  creditons  qui  ngit  ,  pignurc]ueac-' 
cepit,fcd  dcbicorisqui  pignus  dcdit  /.cy  fjHjtnondHmx^.  ^.qao.i  dtatur  D.deft^ 
^nor.  l.\.\:jr  tot.tii.CoJ.Jf  /  o  AUen.pt»^inr.d4!»fit»    Vndc  mfcrunc  ,  quod  nos  lii- 
periorc  capite  rcFuuuinius ,  Nequi<iem  ins  oficrcndtcoropcterc  pofrciTori 
i^if:^ fU^Wftm  aoentem  coadiftione  ei  lc^e  >  qucm  fi  agcrct  hypo- 
ukecainA  ^'a^M  duhi^uim.moueret.  Mihi  ycro  kipradida onmia  vidoitar 
contra  yeram'  /idKi}6aiqve  intiaoaionem  a  Qaftrisdifputari.  Nam  vt  ca* 
ceam  quod  fepius  iam  monui,niJnquam  luftiniani cam  fuiJrc  rcnientiam,vt 
/uccurreret  ci  cuius  poflclfionem  inccrucrtjflct  is  ,  qui  noinire  ipnuspolTi- 
dcbac,  fiea  polfcflio  non  tantuni  interuerfa,  fcd  ctiam  ab  alioprxfcrt  m  iu- 
Ho  bonzque  fidei  poifeilbrc  occupacaquoquomodoproponccctur,lllud  ta^: . 
inen  nec  tapere^nec  dilfimulare  poiTom  ouod  in  (bperioribua  probaoi»  No^ 
uum  hoc  ramediunbquod  pro  potfeiGMibusIoAinuiiosindttntfnc  iytfioepn; 
i:et  hltertferram  e(iepoireUionem  ab  ijspcrquosponidebant  ,  adcau(aii|.. 
nflt^  j^Ritfi^p^/e^  cecapcrandjc  poflenionis  pertinercii  cdm  nulia  ciuiii  con- 
^tutione  fieri  pofdt,  vt  non  amittatur  pofTcnio  qux  faflo  ipfo  &  animo  libi 
pofildendi  pcr  alium  occupata  lic  >  aucJuo  hmul&infolidumeiuiilemici  \ 
podcfTores  e0e  intelligantur.Quo  adniilfo  illud  (latim  confequchs  fit,vt  noti  * 
jTiinus  potTcnionem  dcbicoris  auocct  creditor  qui  Agiccondidionecx  illa  . 
]c^e  ,  ^uim  fi  hypochecariam  &quariSfruiaRamexerccret  «  it^m^KifC» 
^ibm  miivAsieaiRi  po^efti^  iit  t  &{pro  vero  po(&flbre  haberi  dcbcaf  I4I 
^lii  eiufmodi  condi6itk>Aexonuenitur  ,  qu^m  fi  h)  poihecaria  conucQtr>' 
recur.    Quidenim  abfurdias  dici ,  aut  6ngt  potcft  ,  quam  exfolaadio*. 
niseled^ione  auflerri  rco  poiferiioncm  fuain  &  commodum  polleiilonis  ,  vc 
ob  hoc  folu.n  ,  qubd  hac  potiiis  quim  illa  aflionc  conuentus  eft  dcdnac 
poiicflor  effc  ,  qui  fl  illa  conuentus  fuiilec  ,  &c  polfcflbr  a.  iiucrcucra  cf- 
(et  j  &  ,habeadus  pro  vcco  pofTeirore  ?  Cur  non  crgo  hccrc  ipfi  debcaK 
cite^|^iMei|i  |l^  |i^^es;ca(fiomt  obiiccre  adaerwscieditoiem  «gci^^l 
taia  ^tMdM^«il^^^  4^      WsMPH  9  tanqoam  podei!ori^oatTa.non  po^ 
i^cntcm  ^  kn  j00^i^cm  aeqjait^  £icic  .  vt  huic  infto  ptpificirori 
que  fauchdum  nt ,  ne  ^  crcditore  tani  ficilc  inquietetur  ,  cilm  pcr— 
indc  pofdt  creditor  fuum  confequi  agcndo  contra  debicorcm  ?  Atqui  » 
inquiunt  ,  non  ni(i  adjcrfus  actionem  hypothccanam  votuic  lufli^ 
nianus  compacacam  cxccpuonem  ii^n  fadUcrex^uriionis.    Sic;  enun  ha^ 
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hcnt  verba  Irncri)  in  di^}.  AHth{ff.hnc  fideh.tjr  :  tUo  imo  ftfiidtnte inhdjttttr hy^ 
fotheidrtAdmec ptrfondluer  acimt  f:i  (um  recy  inin  crffae.  Imo  vcro,  inquani 
tgOin«o ura cogicauic  ludiniauus  de  cxcludcnda  hypothccaria,  qiix  odium 
£iiidiilillamniCRtur>(}uamdeinducendo  co  iurcquodiaucrccbonarHdci 
poiTcflfbriiieicredstocetiacitbinquiccaiiponec.  Jpla  cnim  verbaconfti- 
tuttonis  Iufliniane«Noiie!L4.i/#/Mrf*/l  $.Ra  nt^e%  vntleruropcaeftiA^» 
^utb.  hoc  ft  dekiier  >  non  dc  infaibcttda  a&one  bypothecaiia  loquuntur« 
fed  dc  crcdicore  ipfo  fumnioucndo ,  vc  nec]uc  ad  res  debitorum  qoaab  aliis 
dciinencur,vcniat  priusquiui  tranfcst  viam,  vt  ipfc  lonuiturrijperpetfbna- 
Jibus  cciam  contra  mandatores&  fldcjiilTorcs,  licque  ad  rcs  vcniatprincipa- 
'ltsdebitoris,quatabaliodeti4ieancui,&  cos  qui  rcs  illas  dctincutconue- 
iittt.Nun  ergopatitur  luftiniaBttivtcredKorhypochccariusjdrcjdcbico- 
tim  veoiatfqoc  abalio  poHideiitar^td  efttijoemadmodnm  feqvcntia  cxpli. 
canftvt  eos  conueniatqui  debitoris  iw  dctinent»  «)uin  pci^  cgerit  pcriboali 
tamcontra  dcbltorem  ipfumqoam  concraipfius  mandatorea&fidcfufibies, 
It^mque  inbonaipfadchtonsquacab  co  jpfo  dctiuentur:Nec  diftinguit 
DoucUa  conftitutio ,  an  vcht  crcdicor  condictjone  aliqua ,  an  hypothewit 
«pcriri  contratcctJospQjIcllbres  :  Quan^quam  fatcor  non  inujtus  Juftinia- 


numdciblahypothecariainhibenda  cogitairc.quianccficn  vilomodopo- 
ttftfVtperaliam-aaionemqu^  pcr  hypoihecariam  tertius  pignortm  pof- 
fcflbr  a  credjcorc  inqoietetur ,  de  adioiieimcJIigas  propric  1'umpca  ad  c»- 
clufioncni  interdifti  Saluiani, vtiIi$,quod  tanqnamfubiidlariQmaditNu 
hTpothccariacplacctnoftrisdari  cciam  cooita  tstsuieMpoftedbrespiiroo- 
nunLi.$,i,2XdtSidM$M*tiiteitel»  •  / 


E  R  R  O  R  Q^V  1  N  TV  S. 

.  VfdJtnittenda  exceptionerot;  f^Clje  cxcrtfiionii  non  tJntum  eontrddgentimex' 
l.rlf.Cde  ai^.pfji.fi d enamicrnrA  SAluianutninterdiCititn, 

^^TPPvfS^  f       ^!;^'^"  ^""^  intcrprctibus  mcntem  luftiniani  eam 
SlU  ^^>^r   , '"J Y   *  ^*^'^''*    "^^^'H-PJ^'  vc  crcditor  hypothccariuspcr 
ciaufulamconftituti  poirdlor  fjftus ,  polUmorcm  fuam  i 
t^k  ^«bitore  ioteraeriam  poflit  auocarc  ciiau)  4  tcrtio  eod^m- 

Wf^^jB  <5"e inftoacban«fideipoflcfforc.quidni mccum ijlud quo- 
Z  volo:  veiba  lUa  pofterioria confticutio- 

Sis  ,  quibus  prohibccur  creduot  hypoihecarius  vcnire  ftacira  ad res debito- 
ns,  quacabaliisdetinenturgcncralitcraccipicndaeflctvteumquoqoeca- 
Jumcomprchtndaiu,quocrcditoradres  dcbitoris  vcnire  vclii  pcrccndi- 
ajoncm,  qua:mcam  rcnicomparatacxiftjmctur.  Quidni  ctiam  fatcaic  fc- 
.        "  ^'^'"^'  '■'"f  gcncrnLtcr  intcll  -cnda 

.cfleiittepcr  hypothecariam.Cuc  pcr  condiaioncm  &  accionem  pciTona- 
Jem  poOcfforetpigtiorumconucnianior.  Alioqoi  11  luftiniani  coiift.tutio- 

»cm.,quihaocno«fiia«difcurfionijcxccpiioncmindo3iit,adcbvcli«rer 

ftci  ngcrc  vt  non  prodc  nifi  ad  cxcludcndam  hy  pothccariam ,  dicendom  erh 

ml  crgo  prcfuuuam  .11  jm  poHlircri  qui  a  crcditorc  hypothecario  vrgcatur 
nonpcrhypothccanam,fedpcr  Salu.anum  vtilc  intcrdiaum  :  Neccoim 
cftmco^uitum<iuam  difterac  zaLcr4iaum  lUud  a  quafi  Scniiaiu  ,  Etiam 
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/ccundatn eaia imcrprotam^CjJragamuorum  Jiollrorum  fcntcnoam, qi» 
^0orcm1ioacnniiextt«deK|iioiSxibMmfiki  (bqiiemibus»vc  in«undcm  ab(n 
foHit  fie  w&io  ScnHam  vrl  ^nli  SeaMiiMiointBriaftiim  SafiHiomcoiM 

rcrc.Nam  idco  cunipnr^tutn  volunt  vAini  SlfAaiaDi ioiefdsiS^CCf^diCQr^M. 
hil  aiiud  probaiidum  habeac,niii  cj^ixKiiiebilcireDttiapoce^iuo-conuenit  dc 
-pignorcpofleflorfucritrci  obiigata!  .quoniam  pcr  interdidum  defolapor- 
.  ■  Idiione  qiixritur  ,non  de  lure  pignoDs:  cum  tnmen  ci  ijui  Scruianam  vcl 
qua(lScruiana!ncxcrcet,ncccliclit  proirarc  Eiific rcm  in  tiofi  inio  cicb:con$ 
eo  cempore  quo  pignus conibuuebatur Lf^^ug Mtminm ^uKl^i/atM  D.  tie 
fyii.ln-qoA^ios«itaPe#etnon  paruatni«fttaoflMKidunitateaiid^i  i^uU 
■^loniiiiij.  probatio  pleranu]ue  difficiUioia  Ttfkj, cmmdlKmim^iienmdj^ 
id^uc  vjdentur  niihi  Ciippolito  interprstaoi  eiffore»pdidentcr  (acete  Ii4i 
^ui  Saluiano  interdi&o  hequenciflline  vtuniur»Sentiana  veto  Yfiqoefi  Si^ 
uiana  aftioncaut  num^uam  aucperraro  *  vcfolius  poflcnionis,non  etiim 
dominij  probationc  d  l  victoriam  Iitis  obttncndam  onercntur.  Porro  quis 
-bcnc  vnquamdiKit,  Tcrtjo  poflciron  qui  pcr  Saluianum  intcrdi(5tnm  con- 
aienkiKar  i  dencgandam  efibexceptionemnon  tadae  dikulaoiiisob  ui  ruiuin 
-^HOIIaion  hypotiiocacaUdiiwerdi^coMieniecor^Sic  ffotm  fietec  inirtik 
•  DeoefidiMnesecptionis  quam  tamen  tx  fiiinlna.aDi|aicue  ipdodafl^  fiiifie 
{atenducu  e(l  vc  bomc^ei  pofTeflori  qui  pignons  obligationcm  probabi» 
licer  ignorauic,  faucrccur :  vaid^que Aultus  eircc  quirqoiscreditorny^othor 
?carius  mallct  ai»crc  Iiypothecaria  quikin  proponerc  Salaiannm  ,  cuins  bcne- 
-iicio  non  tainum  cxonciarcc  fe  ^  nccelVuatc  probandi  dominij ,  fed  ctiam 
ab  excufnoms  facicnda;  nenculo  &:  mcomaiodo  fc  itberaret.  Ncque  iamen 
ignoroexltalisiplismulcoscile»  qui  Saluiaoocantum  tribuanc,  vciUcicco 

'crtpfaiirtMMQetidet  pgtfeflbri  djfenmpnireitepiioneth,  qux  adocrfbdiTpo* 
cbecariamobiicipoiletiSdlrecepcioreftisiaiiiapud  luilos»&  vbique  ccr- 
rarum  verior  contrar  la  /cnteoiia»qDamaiaccrtum  (jt  in  S.*lui  j  i3o,inccrdi^ 

agi  dc  fola  pofrcrnone,&:  momcntanca,  cflcquc  iudicium  iilud  (ummarium> 
qiiod  &c  Bart  notat  ad  l.\.in  {ir.»D .de Sjli  i.in  interd .shx  cx  hoc  infen  a  fcntcn- 
tta,quse  incaufi  interdifti  lata  (lcappcllaii  non  poflc ,  quoniodoab  ca  ,  quac 
latae(retin  hYpothecariaappeiiarccur :  icd  &  lilud  cercutn  cfl  Saluianuii.  in- 
terdi^mbaDerehocfpecialecum  iaterdi^Ot  vnde  vi,qaod  in  peifonaui 
*icriptore eft no»ll»iiim i ^i^odo cawec a %tfi  omnia,  qoc  camen  non  oo 
Tinintks  vi  ipfa  plrfoiiilK  {kmi,u$,fntilt,i>tdemitnlicfj 
\  t.  C.  deprecar.    Sdhidn.  inrerd.  Si  ergo  agenii  pcrSalolaii0ni  intcrdt6nimi 
licfola  poilcnioncSi  in  perfonam ,  obiici  nihilominns  exccptio  difcur/ionis 
potclKquidobftsbitquominiispifnt  eti.im  obiici  ngcnti  condidlionc  ck 
d.l.vlt.CM  ac(jtiir.p'>J?.ad  auocandam  po(lc(iionem?  Nani  &  hoc  cafu  pcricidc 
verum  cftcreditorcm  veniread  rcs  dcbicoris,  quomodo  lufl^inianusloqui- 
cur  in  d.$.fed neejue ,  &  cooaenire teriium  poile&rem ,  &  quidem cx  caii/o 
pignortSfCdm  (1  pignoanoHttmpneeellSictfncc  acqoiiicio  pc^Hionia  vll« 
4iMitta  farifet:  Deniqoe  conuenicur  ccrtius  poflTeflor  fi  perfonam  rpnaf  inf|>it» 
'idiaMW^Haimpoflefior pignori^nnpcrfonam afioris ,  k creditore  cinquanl^ 
icredrcorc&quidempignoratitio.  Nihil  igiturcaurjceft, qaom  nijscxce- 
ptio  non  fafla*  excuflioni"»  penndc  iocum  haberedtbeac,  ac/i  vcl  quaH  Sc  r- 
uiana  a(Skio,id  efl:  hvpothecaria,  vcl  Saluianum  mtcrdiftum  cxcrt.eiciur.  Illa 
fatiafqla  cifct  accoimiiodaca  ad  cxcludeadaai  huiufmodi  cxccpcionctM» 

quatn 
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•^am  f»c^nmidiK)%iicl£Bimit»fiidfet  ven,qjtiocifcr  condi^tkmctocr  A/* 
tlt.  crcdicor  ru.im  auocec  pofre(I]onmi:eiretniiM)ucillliMiiKOn  vttiiu  jpfe 

poircnorcm  fc  diccrci  &  orobarct ,  hSnc  cxccpiionem  paceretur  \  reo ,  qiilr 
nonpofrctcompetcrcnjU  pofleirori.  Sed  jam  probauinms  ficri  nollomodo 
poOc  vt  crcditor qui  poflcHioncm  fcmcl  amific  non  foliim  pcr intcraer/ionc 
a^ontyMctbai per  occupaiioncm  Sc  acquifuioncm  a  nouo  poHdlbrc. 
tactiiHiCCttaic  «oipltot  yajaani  poflk  de  ea  retinenda  priua  qui  m  ipfam  rc-- 
ciiMiaacrit,aueperiMcr4iaiim,iw^  cowbaianenjcxlegeluftiniani, 
polsftaue  haecpragmaticorumnofttorimrciicuniaife^n^ 
qui  vcrbij  legis  expreOii»  cft.qoo  poflcffio  CfcdiMirisprodiu  Aierit,atitte 
/clid:a,at  non  quo  fueritttiamabaiioocc»pacafqilon«mfacaidsponiitla^ 
ftmianus  faccrc  vt  cx  fola  inceruerfionc  non  amitterctarpotfeffio,qii*  k  ne- 
mincGCcupatafuiflct^quamvtnonamitterccurca  qujr  &  fa<5lo  ipfo  &  cam. 
dominio  cx  i"ufto  citulo  tranflatacflecin  emptorcm  ;  cum  ficri  hoc  ncqucat, 
quio  plurciCfaldein  rei  ^ctodtm  tempore  in  folidum  poircflbrcs  efl^c  intcl- 
Imnur  quodnon  magt*  natora  quamratioiuri»  fcrrc  poteft.    Quod  ciira 
lttOfcdKondumeiletiai»«dmiflG>eoc|doa&negauiiain  toti^s  &  feroper 
•egabo,vtdchocpo(briorecafulollimamitcogicanctit^    ca^  aiiadi 
Jaccrc  iuftinianonipotuific»qaamnci«diioti  nouan  adioacmdarebCoii-* 
que  vcceri  luri/prudcnriar  incognitam  ad  rccupcr»ndamtiifleffioacm,-iia« 
ipflusanceafuifl-eij&qux  nunc penesbona:  fidei  cmptorem  rcpcriretur 
quod  umen  quia  non  ahtcr  {.cri  potcft.quam  vt  fotcatur  creditor  aduerfal 
xrompoflcflorcmdccuiustanquam  pignoratarpoflcrsionc  rccuperanda  iprc 
rccofare  Gcit^  oon  potcft  quindircuflTioftis  exccptioncro  pati  dcbcau  (k 
ca*perpofleflorcmoppoiiainf.  *         .  '..T^ 


r 


SEXTVS. 


Di  etn^Bime  ^i^n^rt^  exl  >lt.  Cde  ^qfir,folfefi,f^  exunOdm  imn 

temfwkfrdfn^tionehy^Qihecdrtm»-  •  » 

.V^  proximocapitc  fcripfif^us  dc  cxceptionc djfcaflfooiaei  ' 
Itiamcontracumopponcnda  qui  pignons  pcflcfllonem  con^ 
l SS^''?^'  ^^^"'''•/''-ff'^'''  ^^*^^  «uf^us  &  boni  fidei  pof-'  . 

ur5?f  r  conaeniairjfiicilcm  lis  viam  ftrut  nt,  qua:  nunC 
>  diftarifumaadc«lmitfenda  cacfpiioncmaffcrjptioms  aducr 
Ibf  crcditofcroagcntemcoodiAioneexiilaJegcnon  mindtoaanrfi  dcjtr- 
pothecana  rummouenda  traasretur.Qiiod  cnim  pragmatfdt  noftrssplace^ 
reaocuimus,vt  hacc  condiftio  non  l6gotcmpore,id  cft  decennio  inter  pre- 
fentes  &  yicennio  mter  abfentes  quomodo  hypochccarta,fcdfolo  tricennio 
adexcmpIumcacceraruma<ajonum  perfonaljum  concIudacar.exMatih.de 
Afnift.qui  aliosrefert,</fci7:i39.Rationcm  tantiim  dupliccm  habet ,  qua  noa 

'JIE.'***  ^''^S??*?™^"*"'"^'"'"**  ^"^"^  ^^^^  huinrn.odi  con- 

^aiompcrnnlc  habaidut  fi«  cx  beneficio  luftinianear  c«nftiti  t  ion  i$,atquc 

fipoBieffionemfiiam  iemperretinaifl5ft,qBocaf«nihilefrcc  quod  delonci 

f emporis  pr«fcriptloiict^^ari  poflet,altcram ,  quod  ahn  a^o  lit  peifonS- 

lis &  confequentcr perpetuatxfoi  natura,  ncibUcrdttcr»  aatoncspcrfo* 

mlcs  nonpoffitcondttdifpattoloii|;t  temporidb  ^%otlicada  oitn^i^ 


*  « 
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>n  rem  adtonesconcluduncurffed  in  longilHmum  tempustriginuannoram 
mcndztatJ.^.CJe  pr^t/ch^t.^o.yel  ^o.^wMir.Vtraq*,  verb  inepta  eft,prior  aut6 
etiani  falfamon  ob  id  folum  quod  ad  finem  fuperioris  capitis  diximus,  ncq; 
indta  Fuide  a  Iuiliniano,neque  ficri  poCuiHc  vt  pofTefllionc  ruam  pri(ha4ic« 
cinercccrcdicor  quae&adcbitore  incerucrfa  &  ^nouo  poiTeirore  occupata 
ctfeticim  podewo  io  £ado  n6  in  ioce  confiftat,oec  proinde  Iftas  inrit  fiaio-^ 
nes  poffit  acimittere  quas  caufa  damini|  admittit  L  iem^  19.  D.  ex  ^ikuff, 
m4i0ril»$*$^€mtrsri9  'DJtmfik^fi*  Vcrdm  etiam  qyiafTpoiTet  luitiniani  > 
conftitutio  eam  rectpeteinterpretatioiieni>  vt  poflellio  qua  rcuera  credicor) 
atoi/iilet,rempertamen  rctenta  fingcretur,tollcrct  caiiwlio  jntcllc(flum  pr^- 
icriptionis  quz  cx  logi  tcmporis  polTcflionc  induciturjquandoquidc  no  ma- 
gis  finc  poflcilione  procedcrc  potcft  longi  tcmporisprxfcriptio  ,aut  vtmc-» 
lji\sloquar)&  ad  rcm  noftram  accomodatiiis,  longt  temporispolIctCo  quaiii 
vfucapio  JJJeniqt  Uim  miles  ij%g,tdj./ine  ftffe^ione  lyD^de  vjucdfJ.imtc.C.  de 
trMtftm,  yfiM^la^  %,  CJf^iStrf  crfdit.pr^iirtft.$pf$n.A.tc[m  nec  AffilAnS' 
Mk  clifficctt|f>nec  dius  qui(quam  ncgare^robal>iiicer  poffit  >compleri  prge-r 
Knptionemhm^cariat  adionis ,  adeoqstoUi  peditas  bjrpothccam  ipfamf ' 
iicscditorMfllis  fit  rem  fibi  pignori  obligitam  pcr  longum  tcmpus  a  iufto 
bonac  q;  fidei  poflTcflbre  tencri.Sic  cnim  Affliduspoft  cacterosad  fincmDc- 

•  cifionis  fupradidx  ,  ncc  rainiis  cuni  in  pignorc  adicfla  fuit  claufula' 
cooftjcuti ,  qnam  (i  adicda  non  fuiiTet ,  adcoque  tametfi  poftca  &  Intra  tri- 
gefimum  ajmumluftjnjafleslegisbencficium  implorctur,  nimirum  quia 
poft  Gomplctam  prsefcripcionem  •  &  iam  quxfitum  ius  polTcfiori  ,  fcra  eft 
jmplocitio  amili)  quod  exiode  inciperet  iniqunm  efle  Bc  iniurioTum  1  /.rar  . 
fd^o  45.  de  vjv^cr pupi%fidffi,  L  4.  C.  dt  ewumdp.  liker,  /.  *Pmihi$ w«Ut 8.  JD.  ip> 
prsier.  fltpnUt.tx  tamen  cam  auxilij  loftiniaoei  imploratiooem  omnina 
neccfiariam  dfe  9  6c  tnietprctcs  &  pragmatici  noftri  omnes  iatentuti 
de  illofolodubitantes,an  in  eamrcm  fufhciat  vulgarisillaclaurula,qu.T  iti 
libellis  adiicj  folet  ornni  meliori  mod»  iujlttiam  miniftrjri ,  quod  fcntic  A  ntoni- 
nus  TcfTaurus  Decif.  Vedem.  21^.  tjnm,  6.  An  vcro  ncceffe  iit  exprenjin 

•  fieri  mcntionenv/./.  vlt.C.  de  acqntr.pofi,  quod  Scnatus  nofter  magis  probats 

igitur  ncc  implorau  expreffimlex  luftiiiiani  faccre  poflit  vc  non  con-;' 
qmnt »  plen^qife  compkwmfic  tempus  pracfaiptionlslongitein|poricfe^ 
fiiniraoen^;Cft>^!/|^^  toto  illo  tempore  tertiimi  poflcfl(orci|Kr  ~ 

.BOlUwili  VCii»  ac  cum  eflfc&u  pofledifre  »  fed  etiam  ica  vt  numquatii 
->  recrofingacor  non  ante^  pofrcdiire:  qood  cdm  ita  fit ,  an  non  etiam  illud  fc- 

3uitur,vtalterHtn]m  necclfario  ^endum  fit ,  vel  codcm  illo  toto  tcmporc 
efiifsecredicorem  pofsidcrc ,  vcl  fiadco  tribuas potcftaci legis luftiniancf >. 
'  Vt  ex  die  implotati  auxilij  priftinam  pofscftioncm  fuam  contitiuarsc  ,  &  rc- 
tiouifse  rcuofingacur,duosfuirse  fimul  &  in  folidum  pofscfsores ,  crcdico- 
SCm  qui  prior  pcr  d  aufulam  conftituti  pofseftor  fadtus  fir>  &empcoccm  qai 
•mcndoantaUieracqttirendorcmillam  obligacam&  inidvrqoe  tempusi  ' 
ctcditoce^opo&e/aanh&pofipsfsionem  &cum  poCie^one  dominiftftbi' 
comparauerit  »(cd  &  ciim  verum  ill  ud  fit ,  &  in  confefso  apod  omnes »  non 
pofseclaufutam  conftttocifiMprc^uin  iiypocheca,&  confequenter  hypothe-; 
caria  quoque  tollatur,complera  pcr  tertium  bonat  fidei  pofscfsorem  prarfcri^ 
ptioncqusro  qua  dc  cauia  vcl  quo  jurc  pofsit  aAitor  pofsersioncm  aut  rc- 
lioffc  auc  pcccrc  cius  ici  ^u«  tuit  quidcm  ali^uaado  ci  obli^ata  »  fcd  qu« 
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ttnieB  bb!^Kidlc.4cliitM40ft  tAlmfflt  tttqiain fiiit fyntiit^cbkoait 
cofiititaoimieciciliMCisiiotaiaepoflMcfi^ » autcrcdkorisconftiaiciinia^  * 

.  gpoftcotii»  vtdcdscor rem jilim  pofCderet  ni/i  tanquam  (ibi  obligatam 
iure  pignoratitij  aat  hypothccarij  creditoris:  Quarna  igitur  ei  fupercfle  po- 
tcft,aut  dcbet  ^offMo  eius  rci  qu^  ampiius  no  fit  pignori,&poft  cxtindtuni 
ius  omne  pignorisPaut  qu^nam  adio  ad  pofledioncm  illam  qu^  pcncs  alium 
iit>condiccndam>&:auocandam?Difiicilius  enim  eft  vt  non  poiadcDCi  dctor 

.  PCrlccutiOiquam  vt  pofiidcoti  rctentio  U.I>,diftnmr»UmtsuJ>jdSC*Trt^ 

.IffilLQgliM  bpoBcacRiadte  t»  pif^norisiiircMd 
latg  pofleflioncniadctcJitgycni  rcdiifle  iinc  potcftaicconAdioMif  c»  lcgc 

.  loftinianijVt  voluntillicipiretcsjiiue  quo  alio  modo  ctiam  /ine  vicfO>An  noa 
pcnbrurduro  fit  retenttoacindari  credicoti  qni  Jic^t  creditor  manfcrit»  hy- 
pothecarios  tamen ,  &  pignoratitius  efle  dcfiir)  ac  ex  tali  Fadus  eft  chirogra- 
phariu5.Nam  quod  dici  folet,  Etiam  ob  chirographariam  pecuniam  p^gnus 
tccineri  poflc,  ad  hunc  cafum  adaptari  non  poted,  in  quo  pignus  nuUum  efty 
vtdiximus  >  quia  fublatum  iuit poteftateprzfcriptioni^,  non  minus qutm 
folotionis.  Cer;ura  autem  eil  fubiato  p^gnoris  v inculo  iicuci  ^recotio 
nuUcdari  pocefteiufrciqnaiantifiicbtobligaca  >  itanccietcnti^ncmfe- 
liiiqai  JL  ^MfMf^o.  §.  idtiw»  iX  defi^mrJS*  AUoi|ai  ^Bid  ftcacc  pofltC 
Biifcr  cmptbr  cui  pofrcfiiocondicitnr  9  dc  aoocatiir  pcrcreditoreniirteam 
pciTcnionem  vcl  recincat  (i  nondum  amiferic  9  vcl  rcpctat  Accccuperet  (i  a- 
nifferitquoquomodo?  Ancredicoridebitam  pecomam  oftcrre  dcbebit  ,  ve 
fieri  neceilc cllluendi pignoris  gratia?  Atqui  nonpotcft  tradari  dcluendo 
pignorequodampiius  nullum  elt,  Nec  ruriuspatiuntur  intcrprctcs  vtciedi- 
toragcns  condi^ione  txd.l.yliim.CHiJe  dc^iuiuf^.^tt  ius  oficrendi  fummo- 
acicwr>vtdtiim«  inruperioribus.  Acquam<}oamvcnnicftalJoittrcttOa 
vtif  qocmadmodnm  tbidcm  moaoinNiibvtpcnndc  !m  ofecndi  locom  iin- 
bcat  cottca  cteJimccm  a§cntcm.  condiAtonc  tx.i.  /•  i4m>u&  bypotbccn- 
oamexercercc, idtamennoOBKadccauiaobcinetv  quimiqubdroleantccja- 
ditores  hypcthecartji  tnm.  qooqne  cum  idfniiita^^toniteligMntadderc 
daufulam  h^bendum^  tennd$(m,^  ^cifiJtndum  iure  fi^nirn  qu»ujqite  tottM  de^ 
hiutiomtnejuertt  creditm  fdtisfMumiCmM^ claufula? adiedio  non  tanium  ad- 
nuttit>fed  etiam  inuicat  poflcirorem  ad  offerendum  ,  vcfummoueatadio- 
ncoKAt  nonpoteft  in  pioporita  fpccie  locum  habcre  illa  daufula,cum  noa 
pofltt  crcdicoradrcm  rctinendam  ius  pignorisx)btendece  >  ade<Sque  nec  pt-, 
godria  noflMO  ntfipcrincpti  vfinpttc  C\  pignot  nottnmiit»  &  pcr  fongi  fccn»^ 
poris  prslctiptloBCnrcitindam*  Ncqoc  vet  o  pragmacici  ip(i  negabuot  vt 
aibiCfor  incpoim  ferc  libclium  cceditoris  fi  poft  elapfa  longa:  ponciTio- 
niscempom  condicatpoiTcrfionem  ex  beneficio  l.yltim,  CedJe  Md^r.fofj.Ad 
retinendam  eam  iure  pignoris  &hypothccx  ,  faltcmque  hoccafuadmit- 
tendum  cfl  quodfubciliorespragmatici  volunt  ,  cum  qui  agiccoodi^ionc 
ex  ^;^.  /.  yltim.  folius  pofleHionis  mcntioncm  ,  non  eciam  pignoris  vl- 
'*  lam  faccre  in  iibcllo  debere  ,  Non  ob  id  tancum  ne  fibi  ooceat^credi- 

.tor  »  iifdcmqoc  «CKcptiooibus  9c  incommodis  a&ionem  fuan  fubiKiat* 
qoibns  bypqthccaria  fnbliccffctac^^qaod  aUit  .cafifani  cvcait  9  M  qtM 
mli  ^t-  cfidicor  nulUSque  iore  u  agac  >  tailiQuam  hypot^ecaclo^ict 
Miipore  qoo  6t  tanti^m  chirographarius.    Cum  jgityr  Buillim  iuc 

-pigBorif  fiipccfit  cccditawi  in  c*  sodc  cqiaspofliBfiBaiDnnc  concendiMl^ 


i|i    ANT.  ShVKl  D£  EHROiL.PKAG  MAT. 

Qgj«<ogamatpQflblfer<m  qm  fl(ec-dkbittir«ii«c  ^ebitMrji  heu$JiU  tn^ti 
cftofaredcbiniiiialienuiu  vtpofTclIionein  fuam  veJrctiocatft  ydrcpoftii? 
Qgidenim  comnuitielubctCMi(iiclCbicons»cttaui£iccrtij  hidi  porsefsorts 
vt  quod  lUe  dcbcttcogatur  hic  ai£Gecre»nifi  cuffl  ex  eomiadbi  ^cbnorti  pcc 
conucncionem  pignorisacquifitam  eft  ius  crcdicori  io  re  ob]}gata,quar  poft- 
modumtranlire  ad  alium  non  potucrtt  nill  cum  fiia  caufa.  Fac  icaque  nWl- 
lum  cflfe  pignus:  confcqucm  ftatim  fict  vt  ccrtius  &c fingularis  fucccfsor  ni- 
hi\ credKoci  o£Ferre  debeat»iiuc  a^cudo»fiue  cxcipiendo  l.vit.$.v{t,DJe  ««/f. 
•w^.vrqAieaoa pofitcreditor etiafli  a^mem  emptoreoi  Sc  quod  emic  vin- 
'4|lcaiittai  rcpellciepianem  dcbiti  doa  firiqti » ckn  ■cque  quicouam  iUbe 
ilebeatHieqaepofac  aeditor  dicere  rem  Gbi  oUigatam  euc^  Ucet  roerit  ali- 
qaalido.C^<lcoim  refcFtpcgfertim  qnod  ad  temum  polseAorcm  attinet» 
-an  res  nuinc|wua  obligata^  fiiciit   an  6iefic  i|oidem  iacea>fc4  bo<^ 

...  » 
•      •  •  . 

>  * 
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^^"^^'  Inc  veroapparccquamfacilcetiam  ncaliam  pragmatico^m 
i  noflroruni  rationem  dilucrc,  cx  eopctitam  qubd  ad^io  tlla  & 
condtiAio  exl,ylt.C\de  ai(juir.p^/i.f\t  m  ^ct{onam,Gcut  Hc  con- 
!j^/^J  )/  <ii6kio  iVn  auadihct  f.  dppeilufnuj  l.}ii.i/e  aciton.  Adioncs  aucc 
omncs  pcr/onales » tlnt perpctux»  &:  ad  annos  vfqac  triginta 
>^hircnc</./.5.Cu/rfr^jp'.5o.i«/4ouw«r«ProccJeKtemm  ratiodiiailo^  fi  non 
•«Ifi  6»  i|6bonii  icoBporcMac  dorattone  qu^ercmBS.Atqui  dc  cati6  &  de  Aib- 
«le^o  prifli  iai|uireQ(lom  eft  » 6tcttddmque  adioneffi  banc  non  cfte  oifi  <le- 
qpolflcr«ioneiporse(tionat  vcs^  noo4diam  cau(kmfat/sc»quaiD  pignorif  in  ca. 
irc  conflicutinnfcramus  ieicur  poft  extin^um  pignospcr  logi  cemporispr^» 
-lcripcionem  ficuci  pof$cl$iopiscranflatxcaufafinitaeft»itancquc  pofscrsio- 
nis  huius  rationem  vliam  haberi  pofscjiiifi  hadrenus  vt  ca  crcditor  ipfe  rcd- 
dcrc  xc\\c^MV^.l'(lehit§r  ^.^Mt.^D.de piimr.  dci.  ncc  proinde  adionen]  vU 
-laru  fupcrcfsctquac  (cilicet  fi  qua  erscc^on  ni^depoisefsionecrscporsct,  & 
•uidcm  dc  pofieiflonr  pignoris  quodim  diiimns»  ftoficndlflnM  nuUiun 
ftpenffcla  fiinHBa  omnes  aiftiones  pei  (onales  cclgc  liam  onao  cancludan- 
-tai^nevltfApofsim  vioere»ac  non  etiam  vt  in  tanmm  vfque  cempus  eacemii 
taatfic  ncceire»cilm  incere^  perimi  pofsint  Ie(z;it)mis  modis,puca  folutione» 
occepcilacione»&  aliis  dc €\mb\js inl.pen.DM  tol''*f-&  Jnflit.  tit,  ^nHf,  nwi,t$/Ut» 
•i/i^.incerquos  modos  hodic  cft  etiara  ille  fi  vcl  pcriona  dcficiat  qu.ic  adio- 
ticm  aiit  inftitucrc  autfufcipere  pofsit,  vcl  resquac  in  aftioncm  vcnire  dc- 
bet.In  propoiito  aiitcni  dchcit  pofacfsio  pignons  dehcicmc  pjgnorc,ncc  i- 
fiitur  magis  fupcrer&e  potcfl  condidio  ex  lufUniani  lcec  ad  apocandam  pof- 
^fsioaCm  ctiamfi'tcmporalargtancur9  qdinKSaloiamiminierjiidbimpofl 
labliiam  tempQticHypecbicafiacnufuatMncoadi^HbatlofUolamie^ 
•c|aim'SaloiaiuiaiinccrdiAum  fupponit  inaece&rtum  antccedei>non^<i6 
4lyt[otbcQttiam}ftd  naMo  bjfpoicclai  gjetfaBicwlitorii^  poTscfsionE 

« 
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DECAD.  LVII.  CRROR  Vlltr  '  ijr 

f  ei  obligaut  ^ondicit » quali  crcdicoc  bypothccarios.  Kequc  (juod  per  Saluia- 
Bom  ittWrdidttiiidcpiweffioiietanciUiiquaeKat^ 
pignoredeSiluuiiocftdirjqocaCf  qaodnoodepotfeiConeqDalibet » fed 
ttiitilm'doedipifecada  poilcffiooc  rcruui  promcrcedibusfundioblig|&»- 
niai  proponitar  fuBttrdmmpufMhif*  dt  mterM,  Poftolarct  hic  locut »  ?c 
^[OKComra  intcrpretum  otnnium  &pragmaticoniin  fentcntiasdcSaluiano 
intcrdi(5l6  di<fluri  rumus,nucprop6crciiius.Sed  digniortra<flatus  cf^i(|ui  dcc 
initium  Dccidi  rcquenti.  Subncicmus  aliam  quxfhoncn)iupciioii)»u$iiiii- 
Cimauiyvc  huic  primilui  Decadi  iiaeui  imponainuf  • 

ERROR  OCTA VV& 

De  facio  execuiiuo  iunBy  cm  lUhfuU  CMjlimtL 

• 

;^^*AcT  VM  executiuum  interpretcsnoftrlvocantipcrquodcon- 
[T>  )^;uenit,vtlice3tcrcditori  habcnti  obligatasresdebitorispropria 
^fH^authoriiatcingrcdi  carum  pollcnionem.Cujus  padi  vtilitas  in 
f7/^N>  .^co  cft ,  vt  crcditor  qui  conucntionis  legem  cxcrccns  poflcfTio- 
^Sy^^^^ncm  pignorum  propnaauthoritateingrciTuseft,  non  polTIt  di- 
ci  vim  fcciuetcioomodo  diceretur,ii  padum  nullum  intcrcenilVec  l.femilt.C, 
it  figngnMJ^cmiitms   Ctule  piintrih»  vbi  tMiicn|^itur  conroltiot  &  ne- 
iaiifiidunm  crcdiiorcni  (i  Mi  ecm  rcm  iodicii  aothoritttem  imcrponafs 
i|iiod  & fcriptum  eft  i«  l./ipnpilUruni       .fjerth^jmr.efmfnb  tmt!.l./t flipf  l.itus 
ii.in  fin  ff.  de  jebit,  Ne  fcilicec  OMions  cumultus  occaiio  decurjinquic  e/l 
fnguLsj$6.Jerfg.iHr.  vtintelligannus  maiorein  effepoteftatcm  iuHionis  par-- 
fid!a!is,vt  \oc\u\tUT  J.l.pen.C.f^e pi^»orat.4^,ciu^m  priuatx  conucntionjs ,  Li- 
cct  lmper.itorcsi»</./.pr»i»//.altcrutra  contcnti,hoc  eft  vcl  conuentionc,  vcl 
prifiJialiiuriioncjparcm  vtriufque  vim&rpotcftatem  conftitucrc  vidcaniur. 
2de<^que  nimirum  nuiormodi  pa^um  ciccotioum  appellatur,quia  eius  poc^ 
ib«elicncofiCftffblitam  inricfefmamabcsecotione  incipi  poiiSt»cihni  ilio^ 
fni-fiBnmrincipicndamfitcbi^Honef.  i.  Ct,i9im.rHiiimcJMm\^jf.f^eA 
mttxmf*ntc  qoirquam  authoritate  propria  exequendom»ne  quidemaduci^ 
fiis  condemnatum ,  &  in  executione  iudicati  l,tMes  6,  (.^imUdii  !Z>.  «tt99 
tnJtc.  Scd  quod  de huius  padi  potcftatedicimus,  ita  eft accipiendum,  fi  con--  * 
tndcbitorcm  ipfum  qui  eam  authoritater»  crcditori  dcdit,poicftaspa6ti  cx- 
efceatur,nam  fi  res  quj  fueratcrcditori  cumpa^o  huiufmodi  obligaca  poft- 
modum  per  dcbicoreni  alicnata  rit>  non  eft  permittenduni  creditori  vt  iub« 
indc  conuentiottia  lcgcm  eicercctt  propriaqnc  authoriutc  fiindi  obltgati' 
Mllcflioiicm  ingndiatar;  «fioqai  vtm  ftciflc  dicendoacric^non  minds  quam 
i  pa^DDOi  deea  ro  nollam  inccnientilct  >  qoia  lic^  dcbitor>i^oc  vcndonlo»  • 
aeqac  donando  >  nequc  legando^vd fideicommifTumrcIinquendo  dcterio- ' 
fem  creditorii  fui  condicioncm  iaccrc  ponit  I.MtoremiycJe  pigntr,pz&nm 
Yomen  cum  debitore  conucntum  conftat  non  alij  quSkm  dcbitori  noccrc  pof^ 
Jc,Ex  gcnerali  rcguia  qux  habet  ,  fcmpcr&:  antc  omnia  cfTc  animaducrtcn- 
<ium,  nc  conucntio  Fa^tacum  vna  pcrfona  noccat  altcri  l.f  ynttJ7.'f.  f.p^iiid 
tput  turpem  oJe  fsci,  Nec  enim  perfonalis  ot>ligatio,  qua*  cx  contra^u  nafci* 
•or^fequi  potcftfoodipo(refibrem/«>lflM'.  $.i.7).tft^cntr.tfnfi*  Ixt.fitertstk 
siSCX rehili.  Oaiirttla^oiiAiCHt^  alkftti^iMiorquc  potcbit  «(TccrciBtaM  • 
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NainfiMiterciiinrcnifiuuu^retpignori «  con/llcijeritetiiiiecrcdicork 
jKNninvporacieretatqueica  crediiorcinlRKtritpoirelforenijtum  eampoiret- 

/looem  huc  venditioni3,(iucalio  quouis  citulo  in  al  um  tranl>ulerit,non  du- 
bicanc  interpreccs  &  prjgniaiici  noilri,  quin  lushabeac  credicorpor&crdonis 
auocand^atertioquotjucpofscrsore  fi  modo  jmploretbcneficium/.v///w.C» 
Je  udqHiir*  pajf  dc  quo  tam  luulca  iam  fcripnmus  in  prscedentjbus «  /lue  nrci- 
nendz  pofsefnonis  cenedium  iliud  cfse  dicas»cum  pragmaticisnoilrS)  Huc 
.jcecuperaad«  cain  (requeimore  jncerprctum  noftrocimi  fchola.  Sccundam 
qoam  fententiam  eutnit  vt  danfola  confiitoci  in  contraAo  ioccr  alioi  intt* 
appo(ica»noceac  alijsidequibui  neque  didtom»  ncquecogitJturn  iuerat  qoic- 
Quam,hadlenus  fcilicec  ne  ex  iaterueritooeper  debirorcm  tada  credicor  po^ 
feflionis foat  iadfcuram  fentiac^non  etiam  vc  tantundcm  profitcrcditori  daa- 
fuJaconftitnti  aducrrustertium  pofsefsorem  ,  c]wMntu(n  prodeisct  aduerfua 
conftituentcni  ipfu  n.Nani  aducrfus conitituentem  protleAcc,vtpropriaau- 
thoritate  polsetccedicor  corporaienipignoris  porscfrionemiinpuiic  ac  cicra 
vim  adprehcndcre^dum  ne  qua  debitoris  confticuentis  anc  aiteriot  contradi- 
^io  interucntret  i  eOm  non  poiOlic-videri  vimfiKtrc  is  quiaoce  (iio  vticart' 
fu^mqoe  liber^  concinuat  pofseflioneni*./t^4£fiwii  ^s*!  «t^  regJtnr^mAt  contra 
tertinm  non  pojfaec  prodcfse  ad  pofsenionem  propnaaiitkoricace  occupaii*>^ 
«lam ,  ci\m  ei  ncceftarium  fit»  vt  diximusi  implorare  in  eam  rem  beoeficiiim 
confticutionis  Iu(liniancx,quod  vcique  nifi  adbione  propof  ta  iinplorari  non 
poteii  Siue  igiturpa<ftum  cxccutiuum  fulum  inrcruenentJiue  claufulaiola 
conflicuci,  plusiurishabeccreditor  contra  dcbirorcm  aut  pacifccntcm  aut 
confticuentem>quikm  contra  tcrtium  excraneum  porseisoreui.Qujd  tameu  d 
'.cam  caocionem  adliibaerit  cccdicor » quam  prooidictediCQreiomicteie  noa  ■ 
Ibleot»  vt  dittilatam  vtr amqoe  8r  pocb  esecntioi  &  conftitnt i  finol  iuftlMriiif 
y olant  intecpretes  &  pragmacid  noftr  >  Iioc  cafa  cam  vim  cHc  con  u  c  n  i  iontt 
vtpofliccredicorid^qoeconltitotariua  iasibumexeqni »  &  polkflioneaa 
^opcia  authoriuceoccopareeciam  concra  tertium  polie(rorrm»qus  dibitori 
quoquomodo  ruccefTeritjlicettitulo  ringulari,  fic  enmi  liart.i»/  <I.Lcrcdttcres 
^.nu.i^^.ver/Jfd pone  qutd  Jebitor  Co.de pi^nor.hAd.tn  l.i.C^r  marntff.Uit  pter,Miie^ 
fi4t.  cottf.iu  Qiiali  poteflas  pa<fli  quod  alioquin  per  fc  eflet  pcrfonalc  ncc  pa- 
«ifcencis  pcrfooain  egredeLecur»au£eacur  per  adiediooeni  claufula;  conituu- 
ti  quf  ciiui  rei  pofle&nemqaamEbcccrenilcrat  tn  €rcditorem,ipfam  quor 
jque  remafficetcqaodammodo  videtor :  Ita  vtcte  creditor  propria  aatno4^ 
r  itacc  ingrcdicur  poireifioncm  etiam  pec  vinHrefiftentciciiicec  defiido  po&^ 
icflbremaglsdefendcrc  rem  fuam  quamalienam  occuparc  inceIIigatur,quo- 
jnodo  catiocinatur  Barc.y#f^r4</<c7o  loco  ex  l.ci<nifunJt4m  vbi  mt.  D.  vnJe  vi  de 
yi^rriut,  licet  idem6art.de  eo  dubitailc  paullo  antc  videaturad  candcm  /r*> 
gem^,ni4.n.verfic.ttemqu4cro  ,  vbi  tamcn  rationem  aliani  aJFert  non  impro- 
Eabilem  ad  hanc  ipfam  fcntentiam  comprobandam  ,  quod  cum  per  claufur» 
lam  conflituti  credicor  fa&us  fit  adeo  verus&  realis  poireiTcTr)  vt  tola  deceo^ 
liofuperfit  penetdebitorem  t  eund^queconftituentem  t  vixeipcode^ 
^ilicquam  poffic  fubiunAom  paAom  execatiaom  adoerCos  dcbitorcm£v 
f§.  pfciindft^irte.^oibra  adicdum  ciiftimetur  »  neceffacia  videcur  ea  incer-^. 
pretatio  »  vc  concra  cercium  c|ecere  vircs  fuas  potfic  >  qui  modo  caufaiii~ 
babeac  k  pacifcenrc.   Mihi  tamen  harc  craditio  fufpeda  femper  vifa  efl^ 
uauifn  in  cafupcopoiltcqoaeiUoius » iiiimpiicitercoQC^cum  fucrii; 
•     ,     .*  pajtia^., 
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jaftam  exccutiouni  adiundla  claufula  conAituti ,  fed  etiani  H poneres  mttr- 
debitorem  &  creditoicm  nominatim  ac  fpecialiter  conueniise^vtpacfbum 

Jirodcfse  crediton  quandocunquc  pofsct  contra  Hngularem  quoquc  fucccf- 
brcm.  Neque  enim  hocex  numero  eorum  cft  qu«  a  contrahcntium  volun- 
uiepcndeanc  9  vcpor$iacconcrahaitesaliis  araucacribiip/is  legemdiccre» 
ki  €t  UihL  titrkniione  «Itimandiinii eftan poimcicdicor  propria aiithorl-> 
mt  iccupciiie  poficffiooeni  inuico  &  contracUceme  tcfdo  poisc&ore « qni 
ampo&fsionem  bona  fide  iufttiqMeMtuIo  Ghi  acquinucrat :  Sanpctenjiii 
6cit  pro  poifdiorc  vulgata  illa  ioris  rcgcla  ii  si  nobis  allaca ,  qu6d  Pafta  iif* 
.  teralios  conuenu  Hcut  prodefse  aliis  non  porsuntjita  neque  dcbelt  nocere, 
i.f.fjiBd  ^u4t  turpem  l.fi yttM  irjSD^  depM,  vt  nec  aliud  quicqunm  quod  inicr 
alios  vel  a»5tum  lit  vel  iud'catum  /.i.gt  totjit.C.inf.Mlios  ad.yel  ttJicat.  <titisnon . 
nf.er.  Alioqui H  fuiiiciat voluntas  &  coDfenfus  pacifcentiumyarqucdicen- 
<luaienc>ad  aufierendam  tertio  poCsefsori  cxcepcionem  non  iiAac  difcufsio- 
Dis,poi(ce£iifficcrc»(lob<l  intcr  dcbitorcm  9c  creclicorcin  conocncfit  t  vc  iion 
cojatnr  creditor  excufsioncni  fiuere.nec  (i  rcsobligacapcmcniacin  mann» 
tmij  cuiuilib^  pofscfsoris ,  Qiis^ufuU  &  przcaotionc  oliin  cicditorcs  5c 
Botarij  &cqocmi(nme  vccbantun  priufau^m  alius  illc  crror  quem  in  pratcc- 
deatibus  rcnicauimus,  dc  conftituti  claulula  inualuifset ,  Poftca  tanicn  com- 
pertum  cft»mu!torumquc  iudicatorum  authoritatc  ilabilituni  mjnorcm  cfse 
vim&  potellacemhumsclaufulx  ,  quam  vt  effedum  iJlum  habcrc  poffic 
iummouendae  cxculfionis  >  quia  cum  cxcepcioniiillius  bencficium  tcrtius^ 
pofTciTorhabcac^c^n^cutiQnc  Inftiniaoi  UmtO.^Defi^ieiuJI.  non  aucem 
t  ilebaoccuiiiii  rcm  vcndidic  auc  alio  qoools  citulo  alicnaoic »  Iniquom  fani 
dGt  t  pronurquciioris  racionc  alicnonex  foIodcbitorisfa^o&  voluA- 
bteadimipoifeflbriexceptionem  quam  ipfi  dcbitor  non  dcderit>fed  foli 
authoritas  loris 4rg.l.  5 .  £).  </r  interif,  cr  rele^.  /.  ylttm.  D.  de  pM,  Proinde  ex 
eiufdem  iuris  ratione  &  authoritatc  non  ex  debitoris  aut  creditoris  vo- 
luntate  ratiopctendacft^cjua:  impediat  ne  poHittcrtius  pofTtffor  iHuarc  fe 
bencficio  nonfadaccxcufiionis  ,  Qualishodie  illa  cifc  crcditur quam  no<* 
iiriflimunc  cx  clauTula  conAituti  iun&a  cum  implorato  bcncHcio/.  t///i>/ir. 
CM  dc^Mir.  piifs,  Simibtcr  icaqacdicendom  cl^cciamn  valeat  pdom ,  quo 
iMcr  debitorcm  &  creditorcm  conocncric  %  vc  pofltc  acditor  authori- 
tace jpropria  ingredi  pofTefnonem  rei  obligatx  ,  non  tamen  alij  nocere  id 
fe0equ^m  debitori  »  (joinecdeaiio  ^oam  defe  obligando  cogitafrevt. 
^eti  poteft  cuni  ita  pepigit  ,  Finge  entm  conuenifle  cxprenim  vc  liceret 
credicoripropria  authoritate  ingrcdi  poireflloncm  pignori  m  ,  ctiam  quap 
in  ccrtium  poiTefforem  alicnota  rcpcrircntur  :  An  non  ineptum  cflet  pa- 
^um,&  apertc  viciofum,quo  conttahcntcsalijquam fibi ipfis legem di- 
cere  velucrunt?  Atquin  rei  fuac  legem  dicere  pocuic  debitor  quam  voluit» 
inquici»  Non  ncgo*  Scd  non  tam  rd  fojc  quamaiicnarlcgemdicitisqoi 
conucntionis  potcftaccm  confcrt  in  id  tempus  quo  rcs  fiitura  fit  alicna 
/•  Stic  huj  5  9.  D.  ie  mdnuw,  tefldm,  l,  p ego  9.  $.fi  res,  D.  Je  iiit,  Jet.  l.ttnfdmi». 
1mrS.§,fifafifdciumD,tlem,€$dit»IL  Ncc  roifas  obligatio  fiuc  natoralic 
tancum  ilia  fic ,  fiueciuilisquas  ex  pad^o  na/citur  ,  rem  ipfam  afficerepo* 
tcfl  f\  aliud  nihil  intcrucniat  per  quod  ius  reale  id  eftin  ipfa  reconfli- 
tui  poffic  9  fcd  cantum  prodcfl  ad  inducendam  afiionem  ,  aut  cxce- 
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(ingularcin  d.l. vlt.T}.de  99ntr,emft.d.l.i,  $,fi  herts  nd  SC,  TreheU.  /.  f 4  Lg'  j.  CV 
d€  Londid.obuu(.l.(ideyitor y.f.uvbi nrtdt.D.de  difiroB.pigntr,  Et  quamujs  pla- 
ccai  noftr is  poft  Bart.4</ dJ.creditores num.iS,  mrf  frdterts bcet ,  Padkum  hoc 
dc  ingccdicndi  iicsncia  in  pignorc  adic&um  quod  reale  noo  fiKentufs 
cfletAfiie«esccut^uaiBiorisreaIisbHifaaoiMgit  bom  eft  confecotio  ^ium 
ex  eo.iiifertBart.0M«.S).4i/jK«.  vtidciceotraiiriredcbeatiiifingiilirenifuc* 
cellbreBhqoia  Ceaipcr  vcrain  eft  paAmn  dle  peffonalcii  nec  proinde  aectt-; 
jjiiiun  iucii  illiiis  ci»iis  otii  cootra  pacifccMem. 

ERRORKONVS. 

De ^ttiUtg  pdBi perf  mdUs  in  reipr^pri^  >enditiwe  ddhihith 
etism  CMtrd  iertium  noffeffwem, 

£  efimile  eftqood  fcrtptiim  \tviKmmUTitim9'1>Jfftri^ 
exfort,  paduni  in  venditione  lcrui  appoiiciimvt  (t  Romat' 
moratUse(rec manum  iniiccrc  liccret  >  ita  feruum  vcndkmn 
afliccrcvt  noffit  aufcrri  aquolibctpofTcllbrc  &  rucccflbrc 
ctiani  /inE^ulari.ld  cnim  fit  noii  quiaciufmodi  padum  fit  aut 
rcale  >  aut  executiuun-i  iuris  rcalis.  Eft  namqne  pcrfonalc  & 
cxccutiaum  iuris pcrfonalis ,  id  cft  conucntionis  in  contradtu  appofitz  y  Ced 
quialci^emilUra  vcnditionidixcratvcnditorm  traditionc  rciluas  ^  quam 
non  ahtcr  vcnditurus foerat >  nec traditunis IJn  trddiiimhm^  D.  ikfdSM 
Mt.C,def«B,  int.empt.  cr  wn^^Nam  &  hac  ipiaratione  motusVipianUsisL 
yewdittr  15.  in  printip,  7),  commnn.frad.  cum  venditorfondi  Geroniani  (iindo 
Botrotano  quem  rctincbat  legcm  dediiTct ne  conrra  eum  pifcatio  tliynnarin  > 
cxercercturtRcfponditelcgantcr  >  Quamuismari  quod  natura  omniDus  pa- 
tet  fcruitus imponi prmata  lcgcnon  poflit,quia  tamenbona  fitles  contra- 
ftus  &  vcnditionis  lcc!;cm  feruari  cxpofcit ,  pcrlonas  poflldcntium  aul  in  ius 
corum  fuccedeniium  pci  ftipulationis  vei  venditionis  lcgcm  obIig3n:&:  t a- 
men  nemo  dixeric  cx  Ibla  vcnditionc  aut  Aipulacione  naici  vUam  ius  rcalc, 
aut  quod  fic  cxccutiuum  iuris  rcalis^nifi  qu&d  conuentio  qu^libet  quantunl- 
uis  perfonalis  adpo(itafntr«dttionerei  qu«alienatnr>amcit  omninorem  t- 
pfam  qaiitcaditur>tanquam  qua:  ncc  alitercraditafoiflkintelliKatur>necpro 
nide  ad  tertium  perueniire  qui  fcilicct  nunc  eam  non  liabettft  b  per  piiorem 
^enditorem  iradita nonfniflet :  Auc fi  liaberet,  poflct  vtiquc  c6 nom ine  dfF 
reftarei  vindicationc  conueniri,  quia  nec  dominium  tranfiulit  prior  domi- 
nus  nifi  pcr  traditioncm,nec  tradiait  nifi  ca  legc.  Snnile  cft , quod  quamuis 
non  valcat  impofitio  fcruitutis  quoties  ncc  iiominis ,  nec  pra.*t:ij  fcruitus eft 
l.quoties  i<^.D.de  feruit. Ei  taincn  Fundo  tjucm  quis  vcndac fcruitutcm  impone- 
rcpoteftctiam  oua:  non  fic  vcilis/.«/»ii/fi9.rK/.qma.vtcIcganterL»bco 
iubiicitquxJamhabere&retinecepotfumiis  qusnobis  vtilia  nonfint,e- 
tSamfieaacquirercnonpo^mus:necprhianduseilcommoda^  fux  paAio- 
ifisvenditoryqut  remfuam  nonalitcrvcnditurus  auttraditurus£uit>neqne 
vero  fic  loquitur Vlpi»  d.Lvenditm  Vt  dicat  cx  huiufmodi  paftis  i«s  reale  t- 
liquodconfticui,autquodficcxccutiuum  iuris  reaIis,fed,quod  valdc  notan- 
dumcil»perfonaspoflidcntiumautineorumius  fucccdentiHm  obligai  i ,  vt 
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itttelligamus  no  niU  pcrfonalcm  clTc  hanc  obhgauonc>t]uippc  qux  Cx  con-^ 
«entione  Iblumtuv^Q  nifkitor  >  CeciQuam  i«mcn  a:quuni  cil  cranfirc  in  l\n- 
lalarem  (iKceflarfiitf  ^nii^  cumre  ifbt  noti  tam  qpdd  ccm  aflictat ,  quam 
4iiMVM|ni4iiimi<mi^iiiiltM>j9(if^^     pfHd^  vniiieffiiiii  iiif  dopiinij 

ri Sc  vincUcari  foAi»A(  i  (^o  pa<!to  jf  ||))o  nunc  tni<ft^mii|^^j^  ^bf^xofir 
pile  eft?Cil:n  enim  (tcduonqui  ^nu^accipic  a  (it.bi£orcCuri»eo  coi^itf>if> 
vtpoflit  quaftJocanqHC  pioprja  a»c)i<wjitatc  ingrcJj  poffeflTiqneai  rctu  obli- 
gicaruin.non  ilicu  lcgfii^  cr^^itipm  rci  (uxjfcd  acccptioni  poi j4s  rci  alien*^, 
^im  alicnain  ;rc4U,ae€tirc  f^T^p  ii)am  qv^  ipri  obligacui;>^^ua(Tiui(  (i»£2jC 
mi\^Hnom9iniH[fif^ttitummi^  QFCdifnrmVb  POn  coiveopoc.c  A  ea 

ttif90ilbffjcA«lCe4  in  «jQmuiM^ilHtl^bligiQVi^ui  hgm  41(^^9  ^Ktdit^t 
ifc  voluiHsiKcpouiitvqm  eiuit(ic>m5!o«^.nuinqu9m  fMi<>  ^lt^lM  (^^cat  ai|^|ji% 
j»n fancdm  crcrfiior  hanc  lcgem ^jkic»  fc»l «tiam  JebtcQf,  qiji  &  docninm 
fuit^crecn  fiitiWi tradidit  crcd]t<.jrl  qwcm ponimus  abcqfac^uui  iiTe  pofTcf- 
(orcm  pigaarum  per  cUufulam  coltuuti.  Scd  facjhs  rcfp^^nJiio cAjadhibicam 
fuiHc  k  dt:l>itorci;onuentionetvi  iilam.at  non  nifi  fauore  credicpris  caiu<  fo-^ 
iiusini9rfutfie4iiiMU««quim<Mittipatiils(kbicorisi  P.orrqjn 
«njMbii»lli»4ml|ionil».c&A«i  iilii4  (t«tiOimik»f  n(pki>of  «rHVf  f^w  grar 
liik«€i^«W<ii^  r»  poti4$  yllq»r»<iincf  it  /U.Tifim  i^ffpM  trdfiit 

fifWtf  it}ir£>^tf<rmf.l.Lti0Ms  '/^oJnfiM,iif/it(ek*filfer,t*Addoi<\]ied  nec  B;?rto- 
Itrs  fgnorauic,  hocpa<flumquodatur  licetiacrcditori  in^redicnd)  ppftVfGo» 
'ncpignoruiii  propria  authoritatc  nulliUjejQc  momcnci  uijUmfque  vti.itatij 
intcr  cteditorcm  dcbitorcm,  quoticj  adcft  cia.ufuia  couftiiuti.  Quia  cuiii 
per c^tntrtaittaim ompit poflc flio  ti  ftztoMi^  ciailiMQq^irjKUf  «jreditor 
liAklacorponUmancnte  pcnet  <lfbitor«m9n»Uo  imlij|et9ii4^(irj94KQr>  «f 
mn  eorpoc«lmiogi0di|ff0|ifi»  authorit:\tc  pon(i^riil5QKQt^i<uUcrttnr«iBUi 
iMi-vi  &  poceftate  conftiti»t)im6.forie  q^s-  ^icac  ,f  pflcTOinilfMiohom  :f  ffa 
fiikm^vel  ad  hocfaltcmyt  ^ubrtationi  millusloci)^Tdii|>qumAtti  po/Hl 
CTcdTror  propriaauiiioritatc  occoipare  corporalcm  poflelVioncni,dc  qutjlft-l 
tcrprctcsnonnullidubitarunt.  Nosieiiini  fiaftrjtvidcncur  addiquttgrati* 
lolfenclx  dubitationis  gL4diiDtmtl^pi.iniuini^6.'J>.pt4nJt*i.(.^Jn/in,D.  </<  vi.^, 
cr  ^;»<7y/»^y?*$edlciiioflj^diilHUtio  eft  c^Mkm  vt  huiurniodi  coRtfentioneiii 
iiab  tdtebenft  fliMA)  flftin  ftinm  mbil  itAicc4e(|«fti  c^la^itCMiftlii 
liBuricithrediMrhThiftaffiiis«ttt«m  d^€<»nii^nfibiiutf<j>erqMitiiii^:fltquo4 
|0|HkipDneitdamefti<&miieil(^ci|flo  f|»iMmi^^  talj  jconufnoM  - 
^nco(itum  tranfcatin  fiBgularcm  ruccefrdrcm.Nain  ncc  Bact.^lter  vuft  hofl 
iiis-p^*^'  exfcnciiii  tranfirc  contra  fingwJarcm  fucccfiorcni  quim  fi  iaiii  fit  itt 
cfie  producfcum.vtipfc  loquitur  .  Adcdquc  rcqujrithoc  qu(>f|ijccaru  pra:ce.s 
dcoteni  liauidacioncm  deoitiiaut  faiccm  dcclarauoncm  ali-quAin  iudicisj  ac 
mttkb  mena«qaaiQ.Ba]<ius  qui  fcribic  noU9mreqiuri>4^/»:b^ir/?.(O.C.f/r  /rr* 

dlilorttq««citb  aitgj^debet  efra  iiiitijttiiiiditcrf  uiSildMMiC^  il-^ 
li-ttamqD^lnolrflrgHmcRCatio  aatiMApW^fM£|}c{b;rflir^rf>U«€A~*  .vt 
pa(fVumiiocc|«i(»d  FatecuriiWfrccoiitia'&l9rforem  iafitlle,Cinto  tiiagis^deT: 
b«ac«c«fKaii  t8ttiaiii^faf&i|b((Ui<.|cc^^  iiyi.  iKUiLiQi-&6(et 
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vt  plusiuris  nancifcerctur  crcditorcontratcrtiil  ex  pcrfona  debitoris,quim 
aducrfusdcbitorcm  ipfumhabuiflct?  Diccsfortairc,  lm6  pofle  vtilcmcfle 
contra  debitorem,fi  lortc  velit  illc  mtcrucrtcrc  poffcfTioncui  crcditoris  fui, 
&  incipcrc  fuo  nomine  poffidere  rcm  quam  prius  c6ftitucrat  crcditoris  no- 
mincpolTidcrc.  Verimi  cuiii  per  ciufiBodi  intcrucrfioncm  poflcflio  amitti- 
trtr ,  ctiam  qtrr  nbn  fit  ab  alio  adhuc  occupata ,  idcoquc  comparatum  lU  be~ 
neticium  l.vit.Cdf  iic^ttiy,po[l'.ad  cam  recuper3ndam,Nemo  no  vidct  padlum 
^aolicemiafcrcditori  datacft  ingrediendipoflcflioncm  propria  authoritatc 
ad  eum  cafum  non  pcrtinerc  quo  pollcffio  i\t  recuperanda,  fcd  ad  cum  dun- 
taxatquo  Cit  adipifccnda  ei.l.ireditores.J.l.pen.Cocf.de piznorAt.a^l.  LdotisAciione 
9.C.folHt.mxtrim,  // 1.  D.  quod /ffrf^  Inc;redi  namquc  poiTeriioncm  eius  eft qui 
nccpof^idcat,  ncc  adhucpoflcdcrit ,  non  ciusqui  vei  poffidcat ,  vc!  po(fidere 
iam  deflerit ,  cum  Fccupcratio  poflcffionis  praffupponat  occupationcm  prz- 
cedcntcm%Nec/anc  ius  recupcrnndi  poflcflioncm  propriaauihoritatcporeft 
dici  ortum,ncc  in  a6tu^oricndi,ncc  rc,nec  fpc  faltcm  fpe  cx  caufa  dc  pra:fcnti, 
vt  noftri  loqu^ntur, nnrcqu^m  polfeUio  fit  amifla.  l-^roindc  ncc  coinpctere 
poteft  crcditori  cx  pafto  ingrcdicndi ,  mulco  miniis  tranfirc  conira  (inguU- 
rcm  fucccflorcm,  Ex  not.per  Barr.rV;  d.l.creditores.  crinl.  /jia  I^itnnt Mi,  j),  dho 
Jrjires.<jHtJi.6.  De  verb.  ohligAt,  Et  quemadmodum  dicmius  hoc  fcrmonc  (^um 
nuftd  erit  primas  nuptias  (Ignifican  non  fccundas  iboues  89.  $,loc  Cerutotit.  De 
yer').fi^nific.lt3i  ^  diccndum  cft  humfmodi  p3(5to  id  a(5tam  efle,  vtpoflcffion^ 
occupare  prdpria  authorirate  pof(itcrcditor,quam  nondimj  occr.pincrit,n6 
etiam  vt  f\  occupatam  amifcric  itcrum  poffit  cam  ingredi  propria-auihorita- 
tcS  ■  fiuc  quod  vix  poflit  amitti  iam  qucTfitn  poflenio  quin  aliqua  vcl  negli- 
gcntia  vel  timiditas  intcrucniat  pofl^cflocisi/./i^/rfo  40.^.1./  cltm  pcfi:drre  6.^ 
tjni 4dmindindi.[{\n€t.l.fe^.*D.d€dcijuir.poJs.S\{}C  quod  maius  fic  periculuro  ri- 
xar,&  tutnivkus  in  recuperand.i  polfcflione  iam  amiflii  >  quam  iivoccupajjda 
huncprimnmca,quac  nondum  tueritacquifitarpropterquam  caufam  foJenc 
reiiftcdia  pofTeflionis  rccufieranda-  tanto  fauorabiliora  eflc  czteris,<juia  funt 
inagis  nccefriria.N.im  nccis  quiper  vim  dcic6lns,  cft,lpoiiaCorem  violctum 
propria  authoritate  expcllere  potcft  nifi  inc6tincnti,n6  ctiam  ex  interuallo» 
quSuis  nhllaetia  rcliftciiaproponatur /.j./.rwiw  /^ifKr  D.vadeyt  ^deynmr" 
w.<r.Qiit)d  ergo  iuris  cxecutio  &  auxMium  non  poteft  tribucrc  vcro  ac  iufto 
poircfl'ori,quomodo  tribuerc  poterit  exccutio  patti  infcralioscoucti  ?  Nam 
ii  no  jlia  ratione  volut  noftri  maior£  efle  poteftate  pa(fti  cxccutiui  coftituto 
adiun(^i  quam  quia per  conftitutum  crcditor  iifu  fad>as  poffeirortquis  fcrac 
pcrmitti  crcditori  vtplus  fibi  iurisadrogct  ox  pa^fto  inito  cu  dcbicore  quim 
ex  c6ftituto?Dcniquc  augctur  potcftas  pa(5ki  executini  pcrconfli'uifi,  At 
fimilitcr  potcftas c6ftiruti  pcr  paCttj,nifi  in  prxiudiciu  pacifcciis.  Potcft  crcp 
ditorautnoritatepropria  occupirc  poifcflionccorporalefi  junatiras  "Gt  ^iA- 
turalc  <5c  ciuile  per  claufula  c6ftituti,ncque  in  ci  rc  indigec  aux^lio  pa(5ti  e)ce 
cutiui,ctiaii  dcbitor  rcfiftatidumodo  tantum  vcrbo  rcfiftai  n6  etiaiafto  >  v« 
Bart.&  alij  tczdut /td d.icreduoresyiut  dumodo  incotincnti  vtatur  iurc  cxccu- 
tiuo  quod  ciauihoritatc  Icgiscoiiccditurcx  d,.l.CMnt  fundu^jrd.  /.}.f.ei4mifi^ 
tur  D.vnde  vii^de  Tfiarnut.Kd  &  q:ii  ciuiii tatum  habetputa  qi'.t(itu  per  prc— 
Cariiuaiicquod  cJicutu  idtf  eft,pcr  conftj tutronc precan j,potc{i cfi  qui  natu— 
rale clandcllina lolaiiabct  ciia  vcrbo  refiftentffm propria  authoricatc cxpel  - 
iesCf.  vt  iidc  noflri  notac  dd  dJ.cld  pojsdjre  6,p,^Midd  DudiaM,D,de  4cqutr.poffZ 
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fiftent£,fum  potef^  cx  fblo  conlUcuiDCorporale  occuparc  propria  authorita- 
tc:alioqui  viiii  facerc  diccrclur,quia  c6(tituium  purgat  t^uidc  viciu  clande- 
ft;nitat.s,rcd  iion  apcrt^  violcntia-tttlccquc  in  caiu  rcm  neccirariLi  ci  auxilifl 
padti  cxcci!tiui,t]uo  iDrcruenietc  policc  vcjq;  dcbitor^  ctii  dc  tado  icllltctc 
expelkre  &  peilicdioncauilioritate  propriauccupare.^uia  tuac  nan  ta  viiu 
,  fiMccete  iniariicQminUci-^aiia  iosMcseqviilkffCtiipeifitaialiddtiili^ 
iDcliibfiKcret  fi  pcf  hidicc  exeqaeceCur  »  dJ^Stmst  nUi  qKod  dcda  ie- 
•kI  iiidicqviandpoiretimpun^pofteiadooiiiieiitiofiiA  eaecution£ redircs 
edquafiamifTap  mrtttpoflcirioneiVtBaldus  putabatjmeritbac^terisineo 
tt^Tchefiisaf^ d.p.qniiuintiiini^f  (ncc  cnim  ttmiditatifcd  modeftia*  potiiis  Sc 
ciuiiicati  adfcribcndu  cA  iiquispiudicdmaiicqu^mpcr  rcipsuiurcfuovti 
dJxredztoresjicd  quoiira  ciigcndo  iudic6a!iam  iibi  viam  prxcluiir,ratilqi  eft 
faterc  illi  ca  qua  clegeric»neaiioqui  nd  tam  adueirariuai  quam  iudicem  c6- 
>M  r.  iiopuuituai  taimu9  nttOMjuaawportee. .  r 
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trd  teriiMm  f>"Jsefa»em.  , 
T  li  cred.ton  rc«  fit>non  cu  dcbitorcfedcu  alio  tertio  poflrefTorcctia 
qui  a  dcbitorciushabcat.potcft  qnjdcni  fuam  pofTcilioncmjqiia  pcr 
ciauiulam  cooilituciiaawtus i-£lt«ieri  &  cuipoialc  occuparc  pio^ria 
eothonratc  'quandtu  fiiAa»MOi«ni£c»  cttam  ignoraote  poflHlotc.ciifa  vutfl^ 
tlidkfUmcacisiquia  folapoireffioiiisoccopacio  ignorantCfpfoperaliOfiiAa 
aoftprfoeceam(«apofl*efiioTte  quoufq;  vci  reuerfus  nd  idhBiiiarar ,  vcl  a  die 
qno  r.iuitoceapiUin-ncglexcriC  cam  ingrcdi    rctinere,n  vera  noftri  notac^ 
iid.l.ylt.Cdc  ,ie<^;'!r  prjs.dc  adl.f  de  ec,j^o.^'.//foi  tc  'D.eo.  Alcx  /w  I.peregre  44. 
i.nuibus  :n  vtrb.n^i  jjuf  era.ex  i  cif  p'j9id  rt     cui      m^rul.nu)  C"T.  /r    quoti  $, 
finJ^c^Unffs  etdjit.  Scd  tioc  ita  denium  li  tcitius  illc  poircliorjiicque  verl>lk« 
sequcfa^ko  reriilaC)!!  quaeniRi  liuc  realis»  (ilie  ccia  verbalts  taneti^i  iffiAc- 
tiainteniieniac  nthiip<mft  ciiditor  facere  c^ra  viniieijf  ai&fi  noa  cimilfen  pcr 
cliii(al4c«|Aiiact*<e4  ecia  pyer  ^d^nrjexeeuiiuam  cuordcbitorc  conoeotii 
fiMprofpekeiit ,  quoojanus  pafii pocci^as  nulla  e^He pbimcontratcrttuni 
lo^^flbrcm  q[oi  pa£ttisiion  fuit  quic^ndia  tk  »dcbitoie  t^^xn  cx  fa^f  o  fuo  & 
alcgc  h.ibct  ius  iueiKjjc  fuaci^oiTefTIonf^pTJtfcrtJm  quan-  na6u&  fit  iufto  ti- 
tuio^  bona  fiJc.Ellquc  hoc  cafu  neccflana  crcditori  cuius  pollcfl-o  fuitin- 
terucrla  imploratio  confl:itutiOiijs  luftiniani  in  ti.  l.      ad  auocantla  polfcf- 
/looeia  qua  certe  uegari  non  potcd  fuifle  amillaiiitcx  quq  fun  &  ^(^ftitu6. 
te  imcrtter{af&  ai»  alio  oCcupata,im6  pritb  etiSqrliii  jfoerjCO^cclif^wi/i^  ifr 
AJit  fi^  dJ»peregr^  44.  v/f  .Proptcr  t^ood  neceflaria  (utc  ea  c6ftitttcib  Iu 
fiiniainiicain^poceftilla  ad  bucquoq;ca!silporrigi  quodnostitfpc  inprf* 
ccdftib.negauimus.Nihilnc  igiturpa(flucxecuti>  Q  proderic  cre  ^tt  ricotra 
ccrtiu  pofrelfordctiafi  iudu  flt  cuclaufula  c6flituti?Nihjl  penitus.Nfuj.tb  mi- 
n^s  vcr6,ri  poffcflio,quqpcr  c6ftitutl3  acquifita  fnerar,  quoqromocitTDniifla 
proponacur.Nam  quod  ius  habct  crcJicor  conflitutariiis  hoc  cafu,.vr  pnflit 
'CamauthoriratepropriarccupcrarcdunimodoiU.fiiciatiocontincl^ii,  noa 
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ltfforpercon(lit«i(utx}.  Vi  verb  ekinccruaUo  eam  recuperct  authorhiKie 
propriaexpcitcn^loinuaroremtnon  magisaiureau^m  apa^o  habetiiyMft 
necdebitoripfc  n  podclTor  manrifler  id  iuris  IvaWjxt  concra  rpoliatorem. 
Ex  quo  fir,tSto  manifelbusmhil  uiris  polle  ex  pado  cxccutiuo  acquiri  con- 
tra  tcrcmm  po(rcflorcm,<.juin  hocipf  j  cucnijt  quoci  Fu*  ic  pcraHfurdair!,  vt 
piusiuri^oreditorpafaicefHlocum  (icbitorciici^utrac  libi  exvoiuntaic  d&> 
MCorisiadkii  kibitiirai&ctit  dcbitMr  ip(e ,  it  cotii  cneditote  mmcoBtnDdf^ 
ict«QiMaiiafflettimaliiiiiaiiKiliiiai  haDereptttuiflccdcbitor  adnerfus  poi^ 
ftffiooK  fuar  curbatorcm  Sc  inuaforem^iieinlibet » niliqiiod  iub^  poiTeflb^ 
tesomnesfiuetttrbatijikic^poliati?  AcCMttradebitorem  ipfum  prodcft  adp- 
iedlio  pac^i  cxecuttui,riuecumclaurala  conftituti  coniondtum  fit ,  fiucfepa- 
rttim&:pcrferumptum,ha(5i:cnusfcilicct  vt  poffit  creditor  dcbitoreni  cjui 
noncantiMn  verbo,fcd  ctiaiii  FaCbo  rcUttac  propria  authoritace  expellcre» 
^ood  cx  {bla  poceftace  claufulcc  conflituti  faccrc  non  Ppflct ,  at  aoa  caam  vt 
per  vim  ant  alio  moMiKifueriam  k  debttorefodemonein  poifit  ei^imciv 
sallo  propdattttboadiacflpctcie  :^uQAiam  paddiiliulad  poilcffiooisiiij^ 
pifcendz  tamum  «  Aoa  ai  ffcct^enndK  cau^aivpertinet»  vcdisimusitt 
pnecedcnttlHiiidc  qaemidmoduapadimiciiia  altofa^him^^lt^t^etluepro- 
aclIe,ncquenoccrepotcft,itancqueqtiod  dc  vnaicfaclum  eftadaliamex- 
tiCtt^  dchct  d.l.fi  vnm  zj.$ .pjflx^u£  tui pem  i»  fin.  D.  de  p.tci.  Aiia  autCm  res 
eibpoficflio  adipifcenda,  alii  verb  rccupcranda.  Sicut  aiwi  funt  intcrdicbi 
adipjfdynds ,  aiia  rccupcrand.^  poiielljonis»/*  i  D.^CMmJtcJ.Scdlxxcdc  pa- 
CMacutiuo  mwc  dku&  (iiflSciiiTRrli<}oa  i 
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".■^^V^  Agnvai  remcdium  ab  inicrprctibus  noftiis  cxcogitaiu  induiSS^ 
I      adi:eilt  i  jnLuinocia  adlioiiis  hypothtcarKi; ,  t]ua  aiioqui  cxcr- 
ccrc  ci.cuiioicacogcrcntur  coxtfta  teitio&pignonttii  poOcflbrec^ 
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Jhm  cdm  «tlitcoB^icio  Jijrpoilwairift  (cn  t^m^  Scroiame  adioiiii»vt  <)aifl 
qm  «tm  pfopoiiit  «mt  omoiafiolwe^lcbMt  rcm  dataoi  ptgnori  fuiflc  in 
bonisdebttonS}  vel  co  pnrcisc  tcmpore  qno  dabatur  rcs  pignori  fi  fpeciali^  ' 
conneniio  hntl.ante  cmma  2j.  D.  de  fjrdj^,  vcl  alicuo  faltcm  poft  conucntio- 
neni  die  li  bonadcbicons  gciieralitcr  obligata  fucrint  prsicntitficfutura/, 
C  ^HJt  mt»diim  15.  f.quod  duuur  DJe^ionor.MXL  ouuiia  rimpiciter  &  indiftm- 

pod  luftiDiaiiiconIlitutioncmi»/ri^.CfV4rff  ^i^i:<)r.( 
ioaiwctciBiogfcfecMmlMt  defeftuorobatioois  jominij  >qug  pcrfzpc  i«id 
fcoipercbCeiUimfteft  #<MM«iAMNlii/^^  cosm  miQils  p!cnar  pro- 

bldooes  in  koc  iudicio  cxigi  folcnt)  qu^m  G  dire<5ta  rei  vindicacione  agcte» 
tnfiqaia  todire^a  rci  vtndicatione  priiKipaliccr  de  doniinio  agitor«ii]  ^yf^f 
thecaria  veronon  niH  incidenter.  lilud  tamenc6llat,non  fuibccrc  vtqui  a* 
githypothecaria  probetdcbitorcm  i]ui  pignu?  dcHitfuiire  poficiiorcm »  fflli 
niud  etiam  omniinodorequiri)Vt  probettuiiic  iiliun  dominum  ii  non  dirc- 
diiiijr«Uccm  viilcm««ti9cerpifc{cs&  pragtnacuUoquuntur^quod  multb  pliu 
ApgAm^fk  f^tfmn ».  cikmexfolAfrdftumiiptEccptioiic^nmqDii 

nomta^fecerit  froboEuc  opcinieM  dlmdifdcntcr  po0cifio»at«oB  cctain 
dominiuoiyneqac  vciiC>Qcqoedired:um,nin  ]>robcturisqaxfru<5lucpcrccpit 
fiecitfe  animo  aonnni,&  pro  dommo  habitusfuinV,vc  notant  noftriaiJ  /.Ti/ic 
ifi.D.de  foiut,&  ad^e^  ckmrts^  CP"  Iff-five  ffifpdeiis  C.dc  py^bjt.  Ob  cam  nimife 
rom  caufam  placet  interprctibtis  noftris  longc  commodius  etXc  crcdito* 
n  piqnora  £ua  contra  teriiospollelibresperfequcnti  ,  vtagat  viih  Saluiano 
jatcrdi(^o»pcrquodfututuQi  lu  vttantuiuie»i  confcquatur}  quontuui  li  qua* 
iScfiiigiicm  eECMM<Md>l^'ougseC^flcfliM  «liicrfiiriam  coi»^ 

vaoseAiftiis*ffft  adionfsIiypotlMcarwt)?c»m  W»^^^  m 
pmtlfi^D.  de  euiBXHddkim  lo.  tKfirt,D.depii^9trMutnnta  qtticc|Q«m  aliiMl 
pCobciidllBi^babcacprincr  dcbicorispoireirionem ,  qunndoquirdcm  in  SaU 
uiano  interdiAo,  ficut  in  c«tcri«  omnibns  cic  io\a  po<Icflione,&  qujJcm  adi- 
pticcDciaqoasricur;,  non  ctiam  dedonijnio  § .intenliiium  quceitie  Uifl ,di  tmet^. 
Ac quoniam  non  poUunc  ncgarc  interprcies c|uod  apertiflvme  , nc  verhis  di- 
fcrtis  fcripcvm  eftiM t,%,C.d§ ^Kar.c^  Sainian.Uttrii»  Sahjianuni  hoc  i nt ( rdi- 
Aum  «laft  «miilfiictiodd  comracoiKloAotcni-^tndi  ruftici  dc  mobilib&s  m. 
ktndbam  ilhntodoqiiibat  conoCBic  cxprciCm  Yt  pignori  cflcm^mctctdl- 
boi^  9c  i^nlionibocoofMiiiAionis  >  Aoncrtataicoocratcrtium  podc^fiHiiroi^ 
piiacftriiift  ▼ef64oao«tM»eK  aHtqo^oOMki^iitfCaufa  obhgatdritm:? 
tcncur  intuile  c^idem  ell£in.iunc  rem  interdi£bunSauuanum-«iirWWm> 
cairjq-JC  volunt  cifc  fcntcntiam  </.Ai.Scd  coiiFugiunt  Sahiinuum  vnlc ,  dc 
quo//;  l.uin irinciff.c^;- i.  jD.fcf/. ciiifquc  pixcipuam  vtilitatcin  h.-ince(Vc  ia- 
&icant,  vtctiamcontra  temsmqucmlibet  pijgnorispoHcilbrcm  dc  quacun- 
^e  rc>ac  pro  quouis  dcbico  cserceripo^'.Ncc  ab  hac  fententia  &  inierpre- 
oicioiie  ifBmAccnrfiar»  BaccolotoMcriqoeomnMintcrpreicestnftcxeriinc 
^femdc  CniacincAfc.5^j8r^.i4»  ciim  mdiotcm  ajiamlcciipcjiiitjoi  e  nn|la^ ' 
Mcjoorm  inucniret  coodijandi  luliini«M  djAtin  fi^if*0^,uffJt  SMuUuJni' 
ferJ.cutn  Imjter.in h.C.eod.Quimquitti  aut€flOn<iUfn  iaa  pr.iginatkos  noflros 
huius  fcntentif  praxis  pcrucnit.quibus  fcr^  iricognitum  8c  inaudjtum  cft  Sal- 
mani  interdic^i  nomcn  fi  peritJwrcsexcipi.-^squi  iuris  nofb"i  cognitioifeam 
h^bentquam  cx  Bai  tolo  hauferunt,frcc]ucnti(hnin  tamcn  cfl^pud  0e6lorcS 
^  pca£naaciCo»Icaios9spad  ^os  vix  vlius  £crmc  vius  hodic  di  aiHonisl^'- 
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pochecarixiniti  Ci  qaando  velcreditor»  vdcreditovis  A<iiioeae«taliii(iivtu& 
iniperjtus  e(l>  vc  quaii  Scruiaaaui  eligefe  malic,  qu^m  intcrciiduni.  Nec&» 
I)diaiinerit6»cum  interdj<5li  reniedium  hoccomodum  habeacvdlixi^qiMMl 

Icuiores  &  Faciiiorcs  cxigic  probationcs ,  itediquc  quod  nuflaspatinireaso»- 
ptione?  qiia:  Jtidominij  lurilquc  caulam  pertmcant.  quioinma  diucrfafunt 
m  adione  hypotliccaria,  proptcrca  quod  de  iure  pignoi  is  proponitur,h.ibcc- 
que  iuQplicicaon  faUem  incidcnterdomiaij  qujeilioncm.Ego  vcr6,quod  cum 
fcbna  tok  canton&fhqiie  viroram  veota  diftain  vttiflMohunlibc  iaa  ab  imcfk 
pretibitt  noflris  inueiftutn  errore  magis  quikn  iuris  latione  aliqua  rcccpcoai 
cflefemperexiftimaui.  Quam  in  rcncenttammottctinepriin^acinaximl 
quodicripcunvcll  i»  J.LuCde^recMrSi  locacore  non  remitcenre  ptgnus  coiia 
dudorca,  quai locatori  oblfgatacranc  vcndidcrtciu^cfleintegrum  locatori 
ca  perfcqui ,  non  inccLdiclo  Saluiano  (id  cnini  tantunm-jodb,  inquit  lcx,ad- 
uerfusconducboreni  debitorcmquccompctit)  icd  Scruiana  acliioncvel  cam 
quz  ad  cxcmplum  illiusiaftituitur  vcilemaductfusemptoiem  excrcendam 
eirevtdeftquafiSeniiananK  Quibasvsfbiaqaidobrccrokribipotuit  i  aiit 
quid  fingi  po(Ct  apsrtias  ?  NsmqnodAccutiiiu»Bartolas&idiiooincsaC 
Cuiacium  vfque  refpondent ,  intelligendumcfreGordianumdcincerdidbo 
Saiuiano  diredo  non  de  vtilijprorfus  improbabiic  cft,non  ob  id  titum  qu64 
folcnt  Iniperatorcs  omncs  in  rcfcriptis  fuis  dc  vj  &  cftVcku  rci  icfpondere 
non  vt  plerunquc  lurcconfulti  dcrationc  &:  (ubtilitatc  iuris,iuc6quc  vtilcm 
adionem  apertis  vetbis  accommodarc  liquando  arquitas  itaruadeatdtfi"*- 
ciente dir&^,vt in LuC^de ^bli^»^ 4,i.Lp»liqn,i/n  y.or CJe  heteti,vel4iUm^ 
yemllfstn  j^cM  fM&tcmnmtJdmfifjdft^  Msk  pjfiieiu  pe  quia  eflbdo  ipfil 
Jiihil  intercft  aa  quis  adiont  direifta  conoeniatur ,  an  vtUi >  cikn  vtraque  Gt  ' 
ciufdem  poteflatis l,4di9 4y,D.deniit^».  Vcfikii  etiataiqtttac4ai «tf  ipfo 
rerponfo  tra&ec  Imperator  de  vtili  quoqiieScruiana  quz  ad  excraplum  di^ 
rcct^-  inftituitur>quidiTi  ctiam  vtilisS ^luiam  n>cminjirct>!'.  pcrindciliud  com* 
petcrcti  atque  vtilisSeruiana?  Przfcrtim  verociim  is  qui  Impcratorcm  con* 
fulcbatjde  Saluiano  intcrdido  quacrereu non  de  Seruiana  adUonc  ?  Secunii6 
Jttouetmc ,  qubd interdidUooinia etiam illa quarin tcm concepta  vidcutur 
vcfboram  hguram  inijpicias»  v]  tamen  i^fa  per{bnalia(ttnt  /  uf,ptmiitJ)»d^ 
if^d»  Qi^unpdo  igimr  aut  quo  iurefien  potelt « vtconcca  eutn  dcntori^ 
^qaecontraxcnc,  veIqua/i,ocquede1iqucritvelqualt?/.(MW4fr  7./.y7W«J; 
dftt^mt  ij.  p,}Mul0  w    di  lo  4riiMiJ,4.|.>lr /«  me  yi  Ddt  tpfitrfdt^  ^^^'^>sm  - 
  >  r;  ^  rTi*'  -  -  ^''^*--      '  ^"^*-'  > 

'  ERROR  SECVNDVS.  • 

•>.'».. 

•  D:ioterdi(icyQH»dyi4utddm(ontrjitertHmdantUiCSt  defar''  - 

'    imddUutfdi&tSMmim  .  x. 

E  c  obftat  quod  cdam  poiTeiror  opcrts  qood  vt  aitt  dam  fii^ 
^miCfUteneturexioterdido  illo  Q^iodviaocdam  «adc<^ 
que  uuwetii  eo  inaiioaltus  fiececi^imiromlm&emis  vt  quim 
pofli  Jct  Rcc  fccit,  paticntiam  faltcm  pra^ftarc  dcbcar  Lfi  aiiMs 
7.  m pnrutji.  l,ioiiif>r«ir  16^«  fjn.  D.illo  ti'uL  tjucd  vt  ixut  (um.  l<i. 
enni»  fu  in  nccclVarum  conrequciui.i!n  intcrdidi  ,  quod 
COmp<^f  aductlus  cum  ipium  qui  aut  vi  aut  clani  fccic  :  qi  cm  coa- 
jfl^4eQefi  .Mtcftate  actecdi^  ad  boc  vc  &  Paticatiam  6c  impeo6ia& 

^  tQllcndi 
-  >i  -       '  • 
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tdlcndi  opcris  pracftet  cum  opus  ipfum  poQidec  :  Tum  vcro  quoqife 
cum  non  po(Gdec  im^enfam  :  Atqui  fruftra  conuenirctur  &condem  • 
lurctur  ad  impeofaiii  lUam  toUtndi  opcris  pnrftandam  >  fi  ndh  coge- 
ifoirpoflcfror  prxA^  lolkndi  dus  Datiemiam:  mlla  «nimcftlinpciifsi 
iwcmria  in  toUendo  <o  opere  qood  tolli  nuUomddo  poteft^ocque  ie- 
(»m  foMioT  poteft  <)aom1nib  patiemiiiin  iUam  pfcftcft  >  etiamfi  nonte» 
neatur  intercfiao,  ncque  folus.neque  cum  eo  qui  vi  aut  clanifccit  ,  quta 
verum  cil  opus  vi  aut  clamfafbum  cfle ,  idcoquercftitiiendum  cffe  eiiam  in 
pr^iudiciumpoildTorisjquomani  id  qnod  vi  aut  clam  factutn  cft  ,  Prartoi^ 
nuoquam  ratum  habet  l.Jt  mttlitr  ii.§,\/D.qtio<i  meu  CdttJ.  quamuis  non  a  pof- 
kSwt  fpfo  lefticneisdiimlfit » M  ab  co  ipki  qui  fedt»*  Vcf  bt  cnim  edifti  fic 

ftlUmju  /.  i.eui.  tit.  vbi  additor  fnterdiftum"j)kid  cflei  reftitutorlum  ftp!d^ 
^cllc«€Ciitfiimcailid>taci  eordms^ui  vi  iLhfelam  quatdaftnmoliontnr » iu- 
bcmur  cnim  ei  rcftituerc.Ex  quo  app.iret  poflenorcm  operis  ,  qiiod  vi  aut 
dim  fadktnn  cft  ,  non  poHc  intcrdicto  illo  tcncii  ne  quidcm  ad  patientiam 
prilland  jiii,!!  Fortc  contra  lolum  eum  agcrc  vclit  3<^lor,malitque  impenfam 
toUedi  opcr i>  de  fuo  prardarc  qu^m  in  cam  rem  iUam  ipfum  qui  vi  aut  dadi 
fciltc6iieotMmc&qood  imerdkH  Imto^^ei^  estewplo  adionic-Qgod  meu 
mm£^^ifUaa^i9mtUett€  poteA  Ycpofliiftoc  (olttt  Intcrdt  cAiieni- 
fi|iJliiN<iCBini  ideb  raiobpcrfi^tle  c(l  inCcriiftiNlioil^opctis  reAicutior 
nc  cum  opui'  lodimpf eftituere  alins  non  debeat ,  qtiim  qui  vi  aut  clam;fiecii^ 
a!io  ]g:  ctinm  impcnfaqi  prarftare  pofTcfTbr  opcrisdeberet ,  quod  vtiquefal- 
lijmell;.  In  cdquc  dillnniliscft  raiio  adionis  illius  C^iod  mctuscaufa,  &  in- 
tcrdifti  Qood-vi  autclani  ,quia  intcrdic^um  datur  ad  lioc  vt  opus  ipfum  rc- 
&iuacur,:deiltoliacur,  &  ii)  eumftacun]  resrcponacur in  quo  crat  priufqua 
fiercttquodftMioaipto<llaboreficffinoiljMtcft:t^  Quodmetuft 
cnCa  jioa.*a4  bocdMr  «t  cctonmimodo  tenitootar»  (ed  vt  ii  non  rcftitoetur 
^uodraplfwi-eoaoflMne  pMRftMMr  Uimftfiiiir^U  m  WjflfiMOfl?,  fmtdmf* 
tmf.  Tam«nimreftitueferem'perviiittiitmcfum  extortam  poITelior  po^ 
ieft,nuIIo-fadfiiraptuaucincmTimodoquam  is  ipfc  qui  vimfecit  aittqui  mc- 
ttra  inculit ,  &  iidcirco  nihil  abfurdi  cfl  li  aquc  pcr  arbitrariam  conueniaiur. 
Ar  cfTcc  abfordum  3c  miquom  conucniri  ex  interdido  Quod  vi  aut  clam  ad 
tcititutionem  operis  rum  qui  niiiilaucviaut  clam^cillet,  niniirum  propter 
impcnram  >  ^t-  iliiiBiiiiiiii^VB  ta cam rcm  pdifiattdo  eft£t  tamcn  non  ie- 
loncriifcadi^biimm  iftofii^  oc  t4>*oUod  cottttentatdr  ^oi  exeoconee» 
suiK,.quamuMopiif  ipftrreftituac.  Ergo^oetttdiiiodamlKemiom  eft»  peA 
fifiMCiii«opocis,quod  ▼iawckam  6a^ome(Vhen  poflecogii  tdoperisrefti^ 
iKionem  quod  alius  fccerit  co»(iue  inuito,luie  ignorante ,  ita  fit  confeqoent 
ialCf3di<flo  icncrieam  Jiullomodo  poHb ,  nj(l  hactcnus  vt  conucnto  &  con- 
denrnato eo  qui  vi aat clam  fccicnon  pofljt  ijifc  rccufire  quominiU  paticn» 
tia:»  prxltec  vtaiicnofumptu  6l  labore  opu«  toiiatur,  quod  fane  cxcia  cau» 
£Mn  iataNlidieft«&ad  ckecationemfententic  ex  incerdidlo  contra  eum 
^ni^scic»  reddiiaiipetttnetpdtius  qu^  kd  jus  proponendi  tnterdi^i.  ^am 
&  ^rios  eft  vc  is  \^fk  qui  vi  aut  dam^it »  coodMnnctar  ad  ccftirationem  & 
tiimp^nfamtoilendi  op«fii»^^rn  vtdeeo  ouarri  oporteat,  An  patientiani 
prafftaredcb^fatpofTeflbrqui  ttihil  tecit.  Mult6minusigirorfcrendum  erit 
Vc.Saluiano  intefUj<5to  tcrtius  poireflTor  coucniatur ,  cum  interdiftum  Quod 
^au^dam^^uod^diuuialiudmaximcia  rcmfaij^tucaiit/.^^if.  W/.a  ^ 
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m4M(Um.  %i|oi  «ieSaliiiaoo  imeri|id|eiiiif|^ifiO»  fiiniiicer  ^rQ<|itupa  ^ft  » Ity 
laecliomiictincerpfaces  yt  errori  fiia  caloriini  «{ucraiKsiclipfimi  fiNBtt»' 

ganci  ^comminilcaator»  Sanc  fiue  poaae  intftrdi^ti  formuUm  eaiiiM|f 
^am  EguinaciUtS  Baro  prxrcriptic  4d  i.*dipifitH^Jt^fitdf  initril^  Itk  6^  MSr 
nunl.  tit,  53. flucquam  FrancifcujHocomaouseycQgrCiiiiic» nihtlomninAei) 
in  veibis  Formulx  proptcr  quoJ  vidcrfponit  intcrdiiftum  in  rcm  comer 
ptum.Sic  cnim  Bato  concepit  O-jod in  jMnJfm  Unif  lutj  pi^ani^  mminc im/w- 
^fthiHtHUfiit^taredttwtiiiliy^^t  1  ^nJ^reMfffMr^nmmt**  td  ttd^rebfndert  itr- 
%  Wmt/Miwf*.  HotoBiafliM  tetbi»  iMtf»cma4nw«giM|i  H^iH^mmttdk  ipn 
fieffiff$$r4^^d€redgift0dditirefliim»^  Nl^caliildlowibwttaikai  vedb« 
cdioi  Ci  cum  eodciQ  Barone  C\c  ca  concipias:  Si^Ht*  in  fitndum  condufinm quid 
induxerit^ntfileritfMU  e/tditwi  cbligdumi  pignvit  in>mint  eittfjdffrehendendiff-sn^ 
/oc.tttri creditnive  in  enm  interdtllum  d.i\fo,X^\Ci  nequeedi(^ii  ncquc  imcrdif 
Cki  form^ulxitl.^  milii  placeaoc.  In  quibus  rciUcet  prxrermiila  cli  memioptr 
4fli  dc  obligauais  rcbus  coloni^  quac  camen  mmmic  omniimi  prarcerr 
micd  dcbuijc  ad.eKprimcdam  viii)  Salulani  iQCerdi^i}Q|i9d  iiiftioiamts  acb> 
mt  fip^K^UMc  Hkdi&»§MiM^i^m  ^pqut^  viiiim  eat>i«itniaA^t«d  lUi^ 
nitiimwnM»  tAm^^  pigiori  ftmusat 

pepigifTec :  Jca  oftendcBf  apertifliMiqbod temf  ttewoLTidoBH  dhjiniag t  - 
Saluianum  iocerdi^m  non  camctiiire  pignoui  per.patfhim  concrido 
proHcifci ,  quam  ex  pa^to  ip(Q  de  dando  pignore»  vc  quamui»  eeirrra  4inca« 
jum  pignorisnullum  contra^tum  Itc  in  rebuiqua:scoianu$inf^ndumcon> 
dactiiin  if)duxer;C,^inucxcrit,putac]uud  tucrinc  alienac)  autqua  aii^  decau-  • 
faobijgari  prohibitx  ,  noneo  miniis  taroen  mc£rdi<!:ium  caium  nomine 
c^petat»  rola4>ocff(|ite  pa&i.  Qua;;  prim  tipoiripmi JilfcirotimiHt» 
ttrSffiu«iMHBiidioMiii»l<  iMOiditiMsSduiMMiiK^eii^ 
tnripcnfiori  de  rcbus coloni > S*""  pigMlMjM: psb  m c rc cd ib us  Fu n d i  ei 
neqrurivc  iden»  luftinianus  rcribic  tn  i.Ufm  Semum  fn&mde  dim,  Sainiiwwi 
vcr6  intcrdi<5tum  non  dc  iistantilm  quar  tcncntur ,  nireac  vinculo pignoris» 
£ed  dc  iisetiamqux  nec  tcnemur,  nec.tcntri  podunt,  duminodo  paftum  in» 
lecucnerit  vt  pignori  forcnt.  Itaquequi  agit  Saluiano  jntcrdid:t>,non  dicjt 
P^HUa^fd^quibuiagitcQe  iibi  rcuGraiiiuc  cxprcise»iiucta£itcobligausi  (e4 
it^^ms^mvKVBB^^^  p«dO!iii«ct6«aeiNiiuiiiftofen  W  pignpsi 

|lWig4|>t  iM(^iiib^l^ii4^»Miiiiflmt  9  quod  cetitoiii  fim^oaB  coDdsftlia 
iUacx&iiidtt^a;  iinc  C\  non  etiam  illud  coaearnevcpinMiiisitocniiiriiiia» 
€at,  fiiuiAt  a^c  iiliidcimrimumfifi^tAMiiabiin^ifi^i^ 

ris  vinculoreucra  ceneancur  C\  modt)  per{ka£kiMl.acailoencrft:9t£ctKreiitnn 
ncmpc  quoniam  in  Scruianado  jure  p!gnorii^ituT  ,  in  Saloiaiio  «uictrt 
non  nifi  dc  pollcllif^nc  :  ideoquc  luiiicit  cas  rcs  dc  quibus agitur  paoffcliiif 
fu^UcacdbnoetiamU^omjnus  catuinnun  Fuciitjfcd  camoi  ita  pol^cliu 
f^ifTe  Qportcc  vc  de  ii^  quatqac  tanq^uam  fuis  opptgnei  afidiaoo^CBcrii*Q(ilr 
coimtapi  ftoltorctle^crfdiYor»  vroanxeio  pignorii]8eppcret»iauam  fcim 
cHc  aUenain?  Fing*  i^iciirj  tinnltlie  colonum  io  fujidoiB  ^  iecaamteinacti 
%^tfitf^^^^^  dcp^utaSiiiiMaieiiit  JitMffrot  pignoii,^  co#i. 

ifequcnter <|tianru^s»  non  ideo-quidenreruot  pignori  »  quia  ciTm  linc  alicrtse 
obligari  a  non  domino  non  potncrunt  s  fed  camen  cotnpcrei  lociton  etiani 
pro  cirSjluianum  ,quia  veruiii  cft  dciis  pa^lum  intcrccilslIc.At  ii  de  lis  ob-»' 
..|i^aadi$  uihil  conuen^uc  ijitQtvDiK^idfoiiim  f  aruuo^aotuioe  dai>uur  Salttia^ 
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■am  <|do4lfiocdbe  6c  ilUcx  fueriiic.cdm  ne^ue  obligtOI  CmU  neqo^  padie 
vlla  intenMMrii«neftMobl}gatz.Ic;cm(]3  crit  (iponas  pepigiflecAduAore 
<ib  boBti fuis  omnib.quar  in  fundum  in(iuxifret>obi)gandi$,nam  pad^u  quod 
illc  dc  rcbus  fuis  adhibucrit»ad  eas  non  porrigetur ,  cua*  fuiit  alicnx,  nifi  cas 
alicnas  elTc  diillmulauerit,&  inuexcrii  mfundum  tanquam  fuas,&  ea  mentc 
vtetient  pignori.Deniq,  Saluianum  intcrdi^um  non  ad  rcs  oUincs  coloni 
perciiict9nc<|ue  rucrum  ad  eas  folas  qux  pignons  vinculo  teneantur »  fed  ad 
«amcf  iliM  MniAiD  <te  qiijlMMobligiiti<Ui«Miiit«ii  wr  mft^Asm  fCtioU* 
Merii^iicfiiliociiomusicstefislcffeprcheiifiisett  Accw  l.ior 
,  iHiM3Mmm09MitM>i  aittecitanipidioiieoiqMcx  fokiiUatkMx  coUi^iir» 
lioc  oilii  lmceee»iiec  reqalci  cxpreflMi* 


ERROR  TERTIVS. 

I  Mi  t  B  eft  quod  VIptaiMs  nofter  iii  interpretatiooe  edi  Ais  IDf 
miirmk^iwL  uf.  ptnth.  ii,tHJtm^mii.  Botandiini  cfle^atCb 

Ptartorcminedido&interditeinononexigcre  vtres  illatft 
in  bonis  fueritcondudoris^nec  vt  fit  pignori ,  fed  hoc  tantum 
vr  pignons  nominc  indu(fla  fit,cx  (juo  infcrt,(ioe  alicna  rcs  fit, 
fiuc  talis  qua:  alia  uc  caufi  pignoris  noniine  tcncri  non  potucrit,fi  tamcn  pi- 
gnorisnomiiic  mdufta  fitantcrdido  illi  locumfore:  Qupd  fi  indudba  quid€ 
fit,fed  non  pignoris  nomine>non  potcric>inc|uit,retincri  alocatorcvt  intcl- 
ligamus  retentioiicoi  rerfi  abinqttilino  illatarani  peraifflani  etfcferliis  ciS« 
Deiirigrindo  iiontanqiiflamefpre(s^aactadwobli|atMm  canqaS 
ciniiii  deciuibasconaenerttTtpignorieirent.  Vndcconie^racapipoteft 
000  tmprobabtlrsyflcut  in  ordine  acfcrie  edidlorum  rnterdi^i  SahiianimC^i 
liofii^  eiipoft  interdiAum  Dc  inigrando,ita  fimilibus  vcrbisconceptuii^ 
vtrumc|uc  edi(ftum,cilm  vtrumquc  fit  de  r\bus  condu£b5ris>fcd  cdi(fHj 
Dcmigrado,Dc  rebus  inquilinitEdidtu  vcro  de  Saluiano  intcri'i(5to  Dc  re- 
bu$coloni,illud  dercbus  iliatis  in  prardium  v  bani-m  ,  fioc  vcro  dc  illaiis 
in  rudicum.IUod in  fauorem  &  gratiant  inquiluii,(cd  ita  dcn)um  fi  velpcn^ 
looocnfoltierittVcl  pcr  eumnon  fteterit,^uominAsficlocitori  latisiaaoiii» 
«ncolndc  dkra  inqoilinom  vi  ipfa  6  n6  rohicrit:hoc  vesb  contra  colcinim 
<}tti  penfionem  pfo  rnftico  pnedio  dcbicam  non  foluit»  nec  alltcr  ibisfectti» . 
&:conrcqucntcr  in  gratiam  colonlncinqaietctarlilblaerit,  vtrun-  quepr^ 
kibitorium  cft,fed  cdi(^tum  de  migrando  nc  visfiartonrfi^dVori  vrbari  prj- 
dij  quominus liccat  ci  omnia  qux inucxcr  r pignora^migrando  abduccrc ,  d 
foluci  it.Edic^um  vero  deSaluiano  interdi(Slo  nc  vis  fiat  locatori  volenti  ad- 
prchcndcre  portcflioncm  pignorum  in  fundi  tn  illatoruni  fi  pcnfio  nonfit 
ioluta.In  fumma  id  egit  przcor  vtroquc  cdiGto  vt  profpiccrec  locacort  ptae- 
fijs^e  TflMmyliuc  ruftici  cai  metcedfS  nomlnelatisfiiAtim  non  dGtc.  Seil 
lioetmpllns  edlAo  Demigrando  profpcxitctiam  inoollino  iam  libcratd 
adoetfus  iinuriam  locatorir.  Eiquefuitprvcipoacaufa  edi^i^at  non  zqu^ 
pcr  edi^um  dc  Saloiaoor  ioterdi(^o  profpexit  condudori  Sc  cc^lonoad- 
«ttfosiocttoccm  >  idc6'  fbrtafle  qodd  mintks  ncccfliriom  id  vidcretii6 
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cilin  djfficilius  &  rariiis  accidatjvt  colonus  ^  prjcdio  ruftico  migrarc,  &  qutr 
in  illud  muexerat  pignora  fccum  abduccre  per  locatoris  iwiuriam  prohibca- 
tur.  QMarenon  qucmadmodum  Caius  w/.i.Df  m/ffr<<w<^.monctintctiliCtiJ^i 
.  iliad  vtiiecfTc  inquiliuo  etiam  de  his  rebusqux  non  ipfius  funt  ,  fed  fort^ 
•  comrootlatap  ci^vel  locatar^vd  apud  curo  depofiaBiOCinpe  quia  inqutlmi  faod 
iqccrefttvt  iion(»rohibeatur  cas  euoquc  les  abdacere  quas  domiao  reftitue- 
.fe tenecorttu  etiam  poilit qois  diccrc  interdiAamSabianu  pofle  vtile  eSh 
.xontra  oolonu  de  rebus  ci  cammodatis^vcl  locatisi  vei apud  eam  depoiitts» 
CUU1  'lo magisdeii$obligandispacifci,qu^aieasobIigare  colonuspotuerit> 
niiidolo  injlo  difllmulaucritjhugcns  fuas  elTe  •  Qu,o  cafu  iam  diximuspe-  ^ 
rindeSjiuianum  pro  iiscompcierc,atqrte  pro  carteris  rcbus  obligatis ,  cilm 
pactuni  gencralcintcrucninlercbus  ,  pracfertim  qua' in  funtium  indu<ftae 
«Rtsomnibus  obligandis.  Cum  >gitur  ca  litcondicio  &  nacura  interdidH 
$aluiatii»vt  nec  al  iter  coropetat>qniim  G  pa(5bim  eipreilum  de  pignore  iiiter- 
iieniat>nequc  de  atibrcbusquaiu  dc  qnibus  obligandis  pcr  padtionem  e»- 
preiTama^uin  cfttapparetnonpolIefierivtaduci  fus  alium  decuriioc  io- 
terJiclum  quamaduerruspacj(centemciufverucccfforcs  vniuecfaJcsinec  vt 
alius  huiufmodi  interdittotcneatur  ,  quam  cui  tale  pJClum  nocere  poflit: 
Nc  alioqui  latiiupateac  cffcclus,qjam  fua  caula.Porro  quis  ncfcit  padorum 
omnium  qiur  intcr  alios  mita  func  eatn  clFe  rationcm  vt  aiijs  neque  noccrc 
dcbeat  ncqueprodcffc?/.;?  vnuj  ij.^.puci^^ua  turpemm fin.DJe pjH.  Ergo 
nequeSahiianumdari  vllomodopoteftconcra  tectiumpo(reirorem  qui  pa- 
j6ta$  noa&iti  neque  feparandam  eft  interdidum  vcile  ^  dire^o>vt  hac  par- 
tc  fit  ab  incerprecibus.Tanc  enini  haec  diftioAio  admitti  (blet  >  cibn  edi^ 
yerbaexquibusdire<^um  intcrdi(fluma:{limatur,tta  dcHciunttVttamen  feii* 
t£tia&mensPrctorisnondeficiac.De(cenditnquid£vtilccx  mcnte  &  fcn- 
tcntia  prxtoris,quomodo  dirc(llum  cx  verbis,  fcntcniia  vero  pnctoris  dch- 
cere  non  crcditur  eo  demum  cafu,quo  non  dcficit  ratio  cdifli.  Atqui  non 
aliaracio  fuitproponcndiSaluianiinterdidi,quam  qubd  requum  videretur 
cofifcruari  (aiuum  locatori  ius  padi  in  rcbus  cuiuni  >  quas  p^o  pcndonibus 
fimdiMepoi^tjuras  pepigiirec.Cc(rantcigicurpoteftacepa&i ,  quc  ceiTat 
pMn^  ai$i«coptra  itertiampofleflorem  qui  tn  ius  paciicentis  vel  nulloffiOjp 
^b»vdiionni&tttttlorineufarifaccc(Ibit,[K]^  quoqae  Salui^ni  tof 
UiaeaanetccrenccciTecftyVCnon  magis  vtiliinterdiSo  >qu^m  dircdo  iol 
cus  effc  podit.Et  verb  quomodo  £eri  obfecro  potcft,  vt  interdi(5bum  hoc  sa 
rem concipiacur,quod  non  aliam  caufam  haberc  potrir,  qu^m  paflum  >  in 
perfonim  duntaxat  non  m  rcm  conceptumPDicat  aliquis,  Pa»5tum  de  obli- 
candisrebuscoloniinpraedium  rufticum  illatislic^c  /olam  pacifccntis  co- 
Toni  perfonam  Uget>camen ipfam  rem  afHccrc ,  cum  nudo  illo  j^^do  lus  pi* 
gnorjs  in  ompibos  illis  rebus  conftituatur  >  d.  $•  uemSmMUubiSL  dedStm^ 
Q^Umirumigiturii  $«laianuna»quodeietu(modipadoprofid(cttur>  eti^ 
concra  quemcunque  reram  oblig^rum  pofTelTorcm  detur?Vccilm  iam  dif 
xim^is  noii|dariSaluianum  prorebus  coloni  obligatis  tanquam  obli^atic» 
fed  canquam  in padfcum  deduiHs>vtobligarentur.  Alioqui  ncc  de  aliis  rcbos 
Compeccrct,qu)kni  quartlTcnt  rcucraobltgat^  Sc  perindcadigcndus  clTct  lo- 
cator  ad  eas  ang  iftias  vc  probandum  nccctTario  habcrct  ius  pignoris  bcne 
conftitutum,tN:  mncccirarium antcccdcns fuiilc res  illas  indominio  ,  aut 
falccmi»  boiiisrui  dcbiioiis  >  atquc  fi  i^^^^SauiaaAai  ^  iij^potb^cariaiii 
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cierceret.  Quxresauffmeteicommodum  intcrdic^i»  ciiecqne  alienape- 
nitusa  propolitoprartorisquiincdicrto  &  imci  Jic^oiJloproponendo  id  c- 
git  prsccipucivt  Faciliorein  rcddcretlocatorj  pignoiuni  pcifccutioncmjnulla 
ei  alia  ncceilitatc  iniuncla  quam  probandi  padli,cuius  camcn  probatio  agen^ 
ti  hypochccaria  cfTec  inutihs,li  iion£c  f  oflellio  8c  dominnim  quoquc  ucbi- 
loniSii)PBblnp;giio^idatisprobafcur«ii#i.  ^quxuanfium  15.  fnod  dkitur^ 
mit6tJ,u$4iMm  ffddkm  Ikde  fi^tnrdjmtf  mmU  a^DJefrdnu* 

ERROR         AR  T  VS, 


Dt  ftfifiifK^dtidttfm  ffkum  mterpreter  fn 

tnterdiiio. 

.Kcoque  rurfum  vidcntur  nijhi  vaidccrrafle  omncs  quotquot 
If  vnquam  dc  intcidido  ilku  rcripferunc  interpreccs  >  quod  pucant 
|cum>qui  SdiilaDO-eicperitur  probandam  neceflaciolubere,  po(^ 

 {iWiJonein  cottdndoris  eo  cenipore  quo  oonuenitde  pignore: 

•uemaauiodom  in  hypocfacttfM  probanciuin  vtique  haiyret  domininm 
«cbitoris.Nain  cdm  hoc  inttrdidum  non  (it  rettnendat  po&ffionisifed  adi-^ 
^fcendaryvt  coties  diximut^quid  referrepoteftao  coloBus  res  pignotis  no* 
mincillatas  poflcdc  rit  temporc  conuencionis  an  non  poflcdcrit?  an  non  fa- 
tiseftlocatori  quod  poflcflioncm  illam  colonus  habeat  eo  tcn-.porcquo 
intcrd;dlum  proponitur,vt  cam  adipifci  locator  jplc  poflit?  Idcdquc  njmiru 
ncc  /n  hypothccaria  iliud  rcquiritur  vccteditor  piobec  cas  rcs  quas  lure  pi- 
enoris  perrequimr  fiiifl*e  pollellas  i  debitore  tikro  cdm  inter  iUosconoenie- 
Eacdepienoresfedfnificityvtprobetdoniimum,  quod  fioe  poHeffiooeba- 
beiefiKite  debitor  potuir,ciim  quaDshiicommane  proprietashabet:£ftque 
vootancilm  illo  cafu  neccfiuiapofle/Iionis  probatio>qoa€reditocvoio^ri< 
ficri  cxinde  poflcflbr  pignorum  perclaufulam  confticuti ,  ci\m  fieri  neque;i$ 
vt pcr  conftitutuni  translata  fii  polTeflio  cjus  rei  quam  confticucns  non  poA 
fjilebat  Vhlt^.l.efuodincox^i.D.de  Jiejutr. poj^.  NjIi  proponas  obligata  fuillccuin 
cUufuIa  conftituti  bona  umnia  praefcntia  &  fi.tura,quo  Cvfu  licuti  futuroiu 
obligacio  ritc  concrahitur,vt  ex  die acquil.tionis  pigt  ori  cbligaca ccokan? 
tir;ita  &  pofleffiooem  ex  eodem  die  in  creditorcm  trar  flatam  videri  pUcec 
Cor  ergo  j  gentem  interdite  Salutano  cogcmus  probarc  rem  fuiffc  poflTet- 
(iBiSl£bttoretikmci^m  pacifccbatur  depignore. nc6dici«  ncm  ipiius  hae 
partedariorem  faciamui^imiik^pothecariam  excrcerec?Sed  eclicon^llT 
^or  non poflfideactemporc  propomi  intcrdidi ,  aut  fl lum  pofsideacineget 
tamen  fe pcrflidefcnihilom.igis  ardandum  puto  locacorem  vt  probet  coa* 
dadorislui  poflelTioncm.Non  enim  id  agitur  hoc interdido  ,  vtporttflio 
condu6toris  transFcratur  in  locatoretn,rcd  hoc  tantiim  vt  poflic  Jocator  adi- 
pifcipo(reflSonem,quod  nihil  aliud  efl,qu^m  incipere  pomdere  >  neciubet 
pCMciccolononlocatoremlact^utpofreflbrem »  wdtaiitamiiiod6  vetatac 
vim^aciat  locatori  pignoris  poireinonem  adpreheQdefitt>quod  perinde  pie» 
ftarc  poteft  condudor  qui  non  poflidcc,atque  is  qui  pofliJecadcoque  tant9 
cdmoditis  qoantb  minus  eius  intereft  qui  non  poisidetidUn  etii  pofid.erc^ 
hoc  ipfo  tamen  quod  ncgarctfe  poflidercpfjfrerstonem  amittcict  in  j  ocna 
mcndacij /. v//. D. f/r re/  v;«</ii. Neque  ideb  vcrendum ell ,  vt  im  ti!c  fitioca- 
toriiatecdi^am  aducrfuscoadu^torem  ad  poiTeisioncai  adipi^cendaiqua^ 
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condu6loi-ipfcnon  habcat,non  lolum  quia  vacas  polTcflio  faciliiis  adprcheiv 
di  potcft  quam  qujc  iion  vacat,(cd  ctiam  quia  ticri  facjlc  poteil>vt  lei  iudica- 
txtcnipore  condudor  eam  rempoilideatquam  non  pollederit  antcajneque 
propoliti  intcrdidirempore,neqtteliti8CoiiceAaur )  quodfufiicic  vc  cenere 
poiutiaterdaAwB  MrgJ,^!,«dfiiiidkm  ^J»  frimffJ.ftA  tkmm  $6*f.0tn.  D,  4^ 


KRROR  CtVINTVS. 


dJ  fojfrfitmim» 

TiniM£quoque<tiflffrtV4ytiiHcnU^^  Miiaaaai^iAlioac 
bypochcciriaiiMcmiii^l^Jirsdtrci  vtiuiicacionc.  Nin  nc^ac 

Jto^ji^  domtiiii»neqiic  pignoris  viaduacio  aducrfus^dium  dari  potcA  qui 
^^^^^jqni  vciaihuc  poftideityvcl  dolo  malo  defieric  pofsideresvcl  folttt 
obiulcrittanquam  poflcfsorcum  nonpoffidcrct. Hos  cnim  pofteriorcsta- 
niet(ircueran5  porsidcantipropofscfsorjb.  lamc  habcndos  &:condcrados 
cfsc  placet  Lqut  fe  Uli  4^.DJc  pem.bereJ.Luf  qm  fe  obtultt  25.  Lqui  ffetittrto  36.D, 
Je  ret  yinJiiJ.fifunJus  i6.f.in  v$nJt€dtttne  D.de  f  gnor.t^iam  u.quia  per  vtraqj 
viniicacione,(iuc  dominij,(i»ie  pignorij,id  agitur»  vt  qui  pofsidet^refijtueic 
«al^eauirt&  ni  reftiaiit  qulti  adoris  intcrcft  condemnetur  l^ut  rcfUnm  ^ 
BJtrd  imriM.ficciaatcm  non  poteft  vt  rci  pofsefsionem  rcfittnat »  qui  cam 
aonhibcc/.ii^^KMm  p.r^i^.Qiipd  tamen  non  fatis  bene  ab  interprecib.  noflris 
obfctoaCiiBi  vidctttri(|ui  (bicmdicere  interdi^  adipifcend^  po0nffioaic  (a^ 
pa9iiiaCilcaaipettrorij,quan  non  in  alio  difTerant  >  qu^m  quodin  petitorio 
#irpatacurde  doniinicin  iftis  vcro  intcrdidis  dr  poflefllione>  cum  tami  vc- 
riira  fit  diffcrrc  illainter  fc  ctiam  rationc  poffcirionisiadcoquc  ctiam  cx  par- 
te  agcoti8,quippe  qui  licet  vtraque  via  poflctljonjem  adipifci  &  nancifci  dc- 
fidccetjcamen  ia  iuterdido  coiitcndit  de  poflcflioncin  peticorio  aucem  ia- 
dicio  non  tam  4c  poflcffiooc  ^nkn  dc^ooiiiioancde  iore  pignoris,vc  cipli* 
cabiaoiafnrcqneatifaaibfi^cutfcruntai^^  qui  conacni- 

fmr«qucm  inpccitorioiieccdBecftpo(Ie(rorem  eflc  aucralccm  pro  poifcflora 
|H^»crt»cininccrdidbo  noneft  ncccdc.£t  ratio  ditferentiae  cft«  qmmiaaiiii^ 
terdi^ka  adipifcendae  pollcfsionis  omnia  funt  prohibitoria,  &  fic  concepta  Yt 
Prxtor  vim  £eri  vetet  ei  quem  vulcpofscadipifci  pofsefsionem  :  proinde 
nen  ad  aliud obligant  euni qui  conucnitur  *  quam  vti  ne  vim  faciac  adori 
pofsefsionem  adprehcndemi ,  quod  vt  praeftare  pofsit ,  nil  Bccefse  eft  eum 
'  pofsidere.Adio  autcmpccitoria  nonprohibicionem ,  fed  iulsuin  implorai 
tadtcit,  vt  ts  quicenaailCDr» cam tcn At  qua agitur ,  rcftitnctc  inbMtnr* 
Supponitigicur  inbccc  iUnoi  laftitiicndi&ciiltaicmac  aliooui  agerc  isJt^ 
^viddam^Vt (cripoun  cft  sa  /.  qtJ  fctittm \6.  D,Jc  rci  >inJic.  quam  po#r 
«b'babcre  noo  alher  poicft  ,  quain  ii  rddccemionem  habeac  corpoi»- 
IClB^  "D^iJcHntimcm  riofi  fcjfe^onem^e\\iomnm  tc  d\xt€u  rei  vindica-^ 
tio&  bypothecaria  contenta  cil  vc  qualifqualis  pofsei^id  cflictiamiU 
la  ,  qu2  magis  propric  nuda  ,  &c  afinina  detcncatio  vulgo  appellatur^ ' 
^cpcncspoisciiorcm  »  iiquidcm  fui&citilU  vc  qui  ceoucottur  canquam 
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fdUoM  liActtttfnlmcai  rcAitoendi»  vt^ac  cx  eo  inducator  arbitriiim  iil- 
dicU  a4  flDndemiuiadom  rciim  in  id  omncquodimerefta«fbori5n  resnoa 
refticuatur  JMi^cifim  9.  fn  )?^«//.  At  interdid^a  Hue  adipifcendc  polleilionis 
iintf  (iue  rerinendar»  liue  recuperandz  non  niCi  ad  veram  poircflionem  per- 
tincnt,&  jn  ijs  omnibusid  agit  prattor,vt  eum  cui  dacinterdiduni  autfaciat» 
aut  recmeatverum  polVeflorem.^./.«j^iiim.  Quz  alia  neccontcmnendadif* 
iftrentia  e(l  ioter  ^aiones  m  rcm>  &  intcrdida.  Concludamus  crgo  Saluia-. 
num  inmilidttm ,  quottkmft  a4ipi<cciid«potfHGowc ,  &  prohibicorium 
•  cft  t  aoa  exigere  vt  iscomiia  quem  propooimrant  pollcflbr  iitco  tcropofo 
^BO  cooocnitur»  auc  fuarit  cotcmporct  quo  <le  pigoorc  pacifccbatur>&  ideb 
piohatiooc  aliaonciaiytum  cum  ^ui  Moisoo  eayarHMr  >  nifiqo^ia 
Opm^OO  cxperitur  conuenent  de  pigiiorc:  quam  conucntionem  cercom  eft 
fieri  pofle  ao  illo  etiam  qui  non  poflideac  ,  ficut  &  ab  co  qui  non  fii  leuera 
dominus  ,  quamuis  non  nifi  prorfusincptcab  eo  qui  (e  dominum  efle  non 
putet^c  quidem  per  mendacium,  quia  licuti  folus  iUc  qui  verc  dominusclli 
aat  <|ui  veri  domini  volontatem  habec  poceil  ius  &  vincuJum  pignoris  con* 
linitso^  imjiacficri  poieft  vcquirquam  padicatiircle  pignorc^ntfi  tanqiiam 
<aaijmis»noo  cttam  quafi  poilefloc:  Nccanim  (i€ot4QmiaijificApQficC|io-> 
m  oaadBicaa  vUi  fiibcft  a4  pignus  viilitcrcoQfiitiieodiim» 


 ,  :  'J 

>  EK&ORSEXTVS. 

VoD  interpretibus  &  pragmacicis noftris placet pofle Saluianum 
interdi^m  Ci  noo  diraftamlaiccm  Viilcoompcterc  locacori  etiam 
contraserciiiro  poficfibremiqitamqaam  finc  rationc  cft » &  comra 
' vtsk^Li»C.de fftcdr,& SdlmatiMtera,  vt  in  ruperioribaaoAfidiroos» 
■on  camen  eft  fine  lege>idipAim  cnim  duobus  locisrefponiiiii]  yidctur  ^  SaN 
■mittliano  qui  huius  tncerdidi  author  efl^e  creditur  mhu  wfrwnf,  ©-  i^S* 
iBjftjie  SMmaa.wterd.PTincipio  legis  ait  Iulianus,n  colonus  ancillam  infun- 
dam pignoris  nomine  induxerit,&  cam  vcndidcrit,quod  apud  cmptorem  cx 
C4  natum  clt  eius  adprehendcndi  gratia  vtile  jnterdiduoi  reddi  oportcrc: 
quod  omnes  fic  accipiunt>  vt  intcrdiduiD  hoc  vtile  reddendum  /itpro  parcu 
ancillae^  etiam  coocra  eroptoctm.  Q^samo roagis  pro  anciila  ipfa compemc 
qoam  ponimnscipccfiiii*  oUinsmm  fiil0c)fic  cnim  argamcncstor  lacobjMc^ 
Mcit^m  rm$d,fiemfiifi.^f^tu$,7.iM.^4Mi0  /.iJdecii  iiliannslci^caper* 
tiib»  fiooJonus  res  aiiquas  in  fundum  duorum  pignoris  nomsncintulerit,itr 
1FC  vtriquc  in  ibliduoi  obligane  eiTcnrsflogulos  aducrfus  cxtrsneiun  Saiuiano 
smerdiAo  rcdcaduros^Intcr  ipfos  vero  11  intcrdiftum  hoc  reddatur,me1io<« 
rcm  poflidentis  coifdicioncm  fore.tx quibus  vcrbis conflat  apertj/nincSal* 
uianum  intcrdi<fliim  non  aduerfus  conilu(ftorcm  tantuinmodo  compctcre 
Jpcatorijytdifcrtcrcriptum  cft/w </./.!. C^ff  fi.o.rcdctiam  coriCra  cxtraiicum 
poiTeflbrem?  &  inter  locatores  ipfos  fi  plures  cfle^ac  de  earundcm  rerum  op« 
p  igncracamm  poflcCion^6|eiidcrepc(ipoBaoinr.  Ac  quamqoam  non  apc* 
ric  lolianos  an  intcrdidom  illod  dlre^m  cenleri  dcbcat>an  vtilc»>ide4^oc 
in  dnblo  dc  direAo  pottilsqiidiin  de  vtili  fenflfle  lulianum  crcdcndum  eft» 
4lU|aicniidndiibitant  imcipictcsquin  dc  vtilipotiiksaccipiendum  illod  lit» 
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tum  qu^d  in  pnecedente  ref^onfo  expre(rani  vtilts  interdidi  menttoncm  In^ 

lianus  fcceric  :  Tum  mnximc  nc  alioqui  tlitendum  ncccffjrto  fit  pcc^nnrc  lu- 
Jiani  rcfpoofum  cum  rclcriptoImperatorism^./.i.C.f/f/JW.tr.quariiin  legum 
aliter  conciliandarum  nullam  fatis  botiam  ratioiicm  cfTc  omnes  Fatcntur, 
Nos  vero  probauimus  infuperiortbusintcrpretatioiiem  hatic  nequc  menti 
Imptracoiit  9  neque  refcripti  verbts  conuenirc  i  ncc  minilsde  vtili  qui^ni  de 
cUrefto  iocerdi^o  Salaiftno  intelletifle  GofcKimim>  almre(€(ip<2B»imer<ll« 
ftam  hoc  tantommodo  C0ncr*condui5lotem  debkor^m(|ue  diri.Quod  fub^^ 
ientientcs  quidam  cx  interpretibus  wCi  func  dicerecormpturacflcreicii- 
ptumGordiani>coCamquc  illam  piremhciiiu  iei  enim  tanfMmmodi  adtierfiu  coH' 
dn6lorem  dehitoremyf  (ompetit  ,  tanquam  interlinearcm  &  irreptitiam  dclen— 
dam  cHe^vt  &  alia  non  pauca  qux  &  imperiiotum  interpretum  glofTis  in  re- 
fponfa  prudentum  rercriptaquc  Imperatorum  itrcpliire  ucgari  non potcft. 
Ita nam^uc  Antonmus TefTiurus  Dccif.  Pedemont.  Nc  taiDcn  iflis  uicccn- 
iMin  iUud  hcxt  <juod  non  poiTum  mihi  perruaderc>attclmperat6ceitiii  luli»- 
BOin  qu^dioneil^dstifendfieiaullulianumtant^  auchoritatis&enlditionit 
Tirum»  fiue  anthor  mterdi^i  tuent»  (iue  non  fucric ,  ius  illud  ignorafie  qood 
Imperacor  non  (ine  mutcorum  prudentum  conniio  habucrit  pro  ccrto  &  cv- 
pIorato»Ncquctamcn  pofTum  probare>quod  iidcm  voluntyficemcndandum 
textum  Codicis  vt  totam  illam  parcntlicnm  deleamus,qua  ctiam  dcleta^iilud 
tamen  vcrum  remancbicquod  in  cadem  lcgc  fciiptum  fupercft  y  fi  locatore 
non  rcmittcnte  pignus,id  efl  non  cxprelTim  confcncientccondu<ftor  ca  qux 
locatoriobnoxiarunc,Ycndidcric>integrum  quidem  lus  cflc  locatori  ca  ocr- 
fcqui  at  non  interdi^o  Saluiano»  fed  adioneSeruianayVel  ettam  nilitid  eft 
qoali  Seruiana  &  hypochecaria.Quid  enim  aliud  adfirmanios^nifi  hoc  ipfun» 
qiiod  lcx  ait  >  Saluiano  interdidoconcraeitraneum  cmncorem  iocuni  non 
cife?Qu6d  fi  ad  declinaodbmobiedionem,confiigiasad  tllamdiftinftionein 
Saluiani  dircdli  &  vcilis  quam  nos  improbamus,quid  ergo  attinet  parenthc- 
£\m  delere,  quara  tamecfi  rctincas,perindcpo(nsac  pra:ccdcntia  lcgis  verba 
de  vtili  interdido  intcrpretari >  vc t^aciunc cartcri  qui  nihil  emendant. Tacco 
quod  ratio  ipfa  luris  quar  primilm  inquirenda  lcmper,  tenendaque  eft,cuiii- 
cit  necefTarid  vcrum  eife  quod  ifli  canquam  fairum  delcnc^Saluianum  imer^ 
didom  cantumaiod6  adnerfiiioondndorem  debitor^mve  darit  rikro  nafca^ 
for  incerdidttm  ex  (bla  p  adi  poceftate :  paftom  autem  non  alij  nocere  poflit 
auc  dcbeat>qu^m  ip/i  pacircenci.Ergoemeiidandus  omnimodo  eft  cexciii  In« 
hmimdJ,  i.    i.  &ad  Scruianamadionem  nonadSaluiinnm  interdidhnia ' 
accommodandus.  Quod  vt fentiam  pntcr ea,quaf  lam  dixi>me  iluld  etiam 
valde  mouet,quod  illam  ipfam  fpecicm  quam  luiianus  tra^tat  tn  d.^.i.  tra- 
€lacam  video  ab  Vipiano  in  Ulideb  tor  \o.DJe  fn^nor.  ijfdcm  pcnc  verbis ,  co- 
dem  fane  rcnfu,nulla  tamen  Saluiani  incerdidi,  fcd  tantum  Scruianac  acho^ 
nisfada  mencione>de  cuius  lcgis  fencentia  nunc  vidcamus. 
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I  dcbjcor,inquit  Vlpjanus,res  (uas  ducbus  fimul  pignori  o^. 
bligauerityita  vtvtriqucin  folidum  obligatar  cffent ,  /inguli 
in  (olidum  aducrfus  cxtraneosSeruinna  v  tciKur,  Inccr  ipfos 
autetn  fi  cjuxftio  moueatur,poflidcntis  mcliorem  condicio- 
nem  c(Cc  :  dabitur  enim  podidenti  hxc  cxceptio //  uon  cmue" 
^  wi$  W  fif ifw  rts  t  mibi  ^uogue pigam  fjfcu  SUtitcm  id  a^uqi 

iiier^»vc  pro  partibiu  rctobligwrtiiQiriVjKucin  adionciii  conipctcrc^  intcr 
ipfos  &aouerriiscxtraiicoi  pcr  quam  dimidiar  partis  porfenioncm  dn^uli 
aiiprehendant.  Quor  pofterior  pars  fcntentix  Vlpianinccalultaooprxter* 
mifTa  c(l  in  JMu$,  u  vbi  addit  ille» Ai  Ci  id  a<5tu  Fucrit  vtpro  partibus  rcs  obli* 
garentur,  vtilisa(flio  aducrfus  cxtrancos ,  &  intcripros  rcddi  dcbtbitper 
(juam  diinidias  partcs  poircfiionis  Unguli  adprchcndcm.Cum  vcro  Julianus 
aDtcrior  3i:  aiitiquior  tucric  Vlpiano  non  niiniis  tcmpore  quim  autiioriia- 
tc,dubitanJum  non  c(l  (^uin  Vipianus fententiam  fuani  k  luliano  mutuatus 
iitiiiooIo!iaiUwab  VlpiaaoyDCCproinde  ciuin  idiprumfaip/crnlulianuaMi 
iJ,hf,t*de SdlmM Jmmfiqaodtxyipiuio  lcriptura  legimusmaf./. fiJebiuf^ 
Atqolo  Vlpianus  apcrte  loquiturdcScruiana  adionc  tantilnijIuIianuaTCrd 
Bonoinde  Saluiaoo  interdi^o:crgo  aliquid  necc/Tanb  cnicndandum -tft 
vclapud  Vlpianuni,  vel  apud  lalianum.  Nonapud  VIpianum,qaiancmo 
dubitat  quin  vcriirinuim  illud  fit  quod  ait  Vlpianus  de  adione  Seruiana» 
Competcre  iilain  finguliscrcditoribus  &  in  fo!iduin,«5»:  aduerfus  cxtrancos, 
ouoticsdcbitor  res  fuas  fimul  pignori  obligauiC  ,  ita  vt  cHent  vtriquc  in 
folidum  obligatae  :  At  nonacqu^  certumcft<|aod  dcSaluiano  intcrdidio 
fcr  jptu  01  legimus  cx  iulianb  i»  dMuf^  u  Hoc  cnim  iUud  cft  dc  quo  nunc.di^ 
^atai]ias.£mradandus  etgo  eft  Inlianos  poti^  aiho  Vipidmis ,  prsrfcrtim 
cum  Vlpiani  /cntcntiae  ncqoc ratio,ncque  alius vllusiuris locus  obilct , lu^ 
iflni  autem  diclo  rcpugnet  manifeAifruiic  rcfcriptum  Imp.  Gordiani/ffi/.  L 
tC.4e  prccar.  Addo  quod  ex  eodem  ipfo  contcxtu  luliani ,  apparct  tradafle 
illum  in  ea  fpccic  dc  adione  Seru;ana  ,  Cum  quod  ilie  ait  vtilem  adioncm 
&aducrfus  cxtraneos,&:  inicripfos  dari  dcbcrcpcr  quam  dimidias  partcs 
poficrfionisfinguli  adprehcndant ,  fi  adumid  Fucrit,  vt  pro  partibus  (inguii 
obligarentur  i  non  dcalia  poflitaccipi  quam  dcqoaiiSeruiana&  hypotbe- 
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iioiti  ncc  iura  confunduntur,quiuis  placeat  aftionis  verbo  generalitci  fumr 
pto  etiani  interdi<fla  cotincri  Lu&ioru  jj.D.dc  cb!t«.(^  alh  idquc  hodic  muh6 
probabiJiusquam  olim  poft  fubftitutas  in  locu  interdic>oru  cxtraordinarias 
&  vtilcs  aftiones  ^.ylt.lufi.detnierd,  Et  vcro  ita  cfle  appaict  cuidcntiiis  cx  eo 
quod  Vlpianus  ind,  l.fdthitor  iifdcmplane  veibis  vtJiur,&'  dc  vtili  quoqi:c. 
aciioiK  fo(}uitursCumtamen  inprjeccdcntibosnondcSaiuiano  intcrdidtp, 
ied  dcScrutana  tantum  aiftibnc  locutusfuiilet.  Neque  cnim  dubitandom  tfk 
quiovtilcmadioncm  Vlpianuscoloco  iotcHigat  illamqrapoppooaturdi- 
re<5txdequa  prius  fueratlocutiis.  £jrgo  quemadmodum  prarccdensmcntio 
Seruian^  apud  Vlpianu  cogit  nos  vt  quod  ait  dc  viili  adtionc  interpraemur 
dc  vriii  Seruiana,  ita  ccontr.irio  fubicd  i  mcntio  vtjlisa«5tionisapLid  lulianiS 
cjua^  non  de  alia  ponit  incelligi  ,q.  ain  de  vtili  Scruianc  .  I.ucre  elchcijvt 
ID  priTCcdciUibus  crcdendumhi  jiulunum>ac^u6  dc  Suluiano  inicrdiao 
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Jieqaede  alia  adlione  locutuin eHc qukm de  Seruiana.  Al^oquin  iiilfcailM 
in  pnore  illa  luliani  fpeciccum  colonusres^uasin  fundum  duorum  pigno- 
ris nominc  intulerit,iia  vt  vtriquc  in  folidum  obligatJt  eflent,  tale  ius  clfe, vt 
Saluianum  intcrdi6^"uni,rtuc  duc(5lum,fiue  vtile  dcbeat  ccmpctcre  locatori 
ctiam  eontra  extraneum  emptorcm  ,  itcmquc  adioSeruiana  fi  cani  propo- 
nece  locatoc  malit^quidniaiaai  diccniusiDpo(lcriore  cafu  lulianitquo  non 
«linBdkSkcount»rcd  vtilifc  ttnt^ohfir  ^qinifi  Scriiitna  pdllit  eeitifetere,  zqai^ 
:im0Riidiiin  StkiiiMim  nlli  competininifli?  Jinfem  diffalius  eft  Y(  vcile 
StlttitiMm  conipeitc>quim  vt  vtilisSeruiana?  Annon^ditterfo6dHiitcft 
▼timerdidt  deBtur,qa£  ro^defoltpoffiifdoae^olBi  nadiones  qoae  funt 
de  iure  litigatorum,  &  dominij  aut  pignori»  quzftionem  implicitnm  h.bct? 
Quare  nec  diflimularc  potcft  Cuiacjus  Uh.^  Ob  er»  cnp.  24.  quin  agnofcat  aut 
fuipicetur  manuni  Triboniani  tn  d.l.  \.  §.i.de  S.-lman.interfl.c^mfx  lul  anus 
quidem  fcripfiirctinpriorcrpecie  &Scruiatam  adioncm  compcccic,  m- 
tcrdidam  Saluianum :  Tribonitnus  verb  Scruianx  mcntioncmfuliiilcric» 
'  Stlttitni retintteiit  t  ekm  tegcm  eim wonerec fibiit,  De  Ssbum  mttiiSt* 
Sed  olm  fittettorCttitcittt  lefidece  «filittc  apod  lulitnttm  Seroianc  t6kionii 
rocntionem ,  quis  credat  circumfcriptom  \  Tribonttnononicn  SeniltmE 
^ionis  diredz,vtilis  vcfbretidum^Sed  me  iilttdmagif  mouet,quod  um  o* 
ftendi  rationem  iuris  nonpaci  vc  Saluianum  imerdidium,nue  dirc£bum,Aue 
vtilcaliavc  vlla  actioquhmSernianacompetat  locatori  aducrfijs  extranrfi 
poflrcflforem.  Ncc  magis  iiio  cafu  quo  conuenit  vt  res  in fundumcom- 
munem  indudac  vtrique  domino  cflent  obligatx,  quam  eo  quo  conuenifTet 
vc  (ingulis  pro  partibus  obliearentar.  Nequc  vcro  crcdibile  cdpracccrmi^ 
fnm  hride  Vlpianum  mttitmnmi  Stloitni  idccrdiai  cdm  luttantJilliy 
tiMiilltjltiiippreflb ipfios^iiomlne refercect  fi  deStlnitno  quoque  in  Mtti- 
ciecfeddendoloHtmts  Sliquidrcripfinet.Potuic  fan^  Tribonianus, 
gcneraliorem  faccre  fcntentiam  Vlpiani  in  d,  /.  fidebitnrj^Citu  ft  btit.  'Dcpt' 
|R0r.qu3irafuiflechiliani         i.  $.i.dcSjltiidnJnrerd.\t  fuis  ticulis  lcget 
conuenircnt  ,  obcimquccauramaddcbicoremquemlibcraccommodare, 
quod  lulianus  fcripfcrat  de  colono:  Lacius  cnim  patct  nomc  dcbitoris  quim 
cius ,  qui  tantum  cx  condudionis  caufa  dcbitor  cft  /.  crcditores  10.  cum  dnjb, 
ftf'De  rerb,/ffftific,  Sed  non  dcbuecat  ea  res  faccre  ,  vt  apod  Vlpianum  de- 
leMtellet  mentio  Stlttlani  imeidifti ,  dkm'  tppeUatione  debitolli  jdedtpi 
VlpitQOi  tcaAtbat  colonus  etsam  eontinec«tar9magn^quefir#tffibr9i£i 
«itni  eoqaoqnecafu,<jao  Secaitna(iueditedt,fluc  vcilis  exercrri  poflicPi^ 
«eor non  po(fe^dubitari,aut  ttadari  dc Sa!aiano»fiae dire£to,fiiie vcili  an  cd> 
pctat,nin cdm  agiturdercbascoloni,  aut^  colonoprofundi  mercedcobli- 
gatis,vt  in  fequcntibus  manifeflius  oftcndcmus.Scd  hoc conccndo,  ciim  VI- 
pianus  m  d.l.fi  debttor,  tn&ans  generalitcr  de  quolibet  dcbitore  tradtarct  c- 
tiam  ric  colono  ,  non  debuiirc  apud  Vlpianum  tolli  mencioncm  inrerdi(5ti 
SaIuiani,riquo  cafu  Hcri  potcrat,vcinccrdid;um  iilud,fiue  dirc£luni,{iue  vti- 
le  loomi  liaberet,&  coacorrerec  com  Senuana.£ritqne  ratio  haec  noHra  ef- 
ficacior  fi  com  imecpcecibas  admiccas^ood  not  mult6  magis  negkmasiced« 
IHfdfb^Sjdoianum  vtile  amtraqoeniiiDCtpofll[l^tem«cCiamfi  exaliasqolteii 
eondttdionis  caofii  debeamr*  Quidntenim  rcliquiiTet  Tribooianosapod 
Vlpi  anum  tncfitiooem  vcilis  Saluiani,quam  apod  luUammi  reliqoetatv  uciit 
varobiqacoMncioiiemteUQQitvtiiisSeniiawtf 
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Tqj'  I,  nqnics,  nccari  uonpoteftt  (juin<ie  SflJsland  inter- 
^  di^olciiprcrit&icnferklyliaiiuf9<0i/./.i.>.  u  vcibacjiiia 

iH»(ttm  apierriora  quam  TtCMlilkri '€]uis  poflGt>/«|^ii/*  «M^^ 
Cmi  txtrmmm  SMwi^interdteh  recie  exfinenimi  £a  vei  6 
CaiBifi^  Jtfim  noscfDendaciojic  pocii)squamiiiterprctatiaki« 
indtgcrearbitramui.-ricciuc  rcfHtiicnda  cflis  vtpip  didibune 
i4^^»>lcgamus5.  r^ta.n-n  i-acDC  conH..to  erroic  cx  literarutn  &  di^ionuin 
(tutiiitudiue.Nec  cntni  mir.uspropc  acccdit  nomcn  Sjiuiani  intcrdidii  ad 
nomcn  S;ruijn£eaiflion<s,quaa)  Saiuianum  iplum  iiiterdidum  ad  Seruiana 
acliuuemtcuusque  poilenclex  ilia;  pvioresliieraB&niM.cum  pun&o  fufi-^ 

jmbifiUii ofiaiitoaJitdc  rupemotaqaxliiefaniv  fuppleaccy  K  faiKcnt 
veKfaibi3rari)>vcl  ivjcistatuilmivciqtiam  paoeioribusbcerepoterant  lite^ 
ris  omata  ioibcre.  Qgod  non  intcUigensimperitot qottian  uue  intcrpre^ 

fiuc  librarius,aat  typogr  «phus  isfuiCjrepofuit  SAuinTio  ,  pro  ServiMmtto  yCvaa 
«^uud  priorcsilUs  lircras  ifrKM. fcparatim  fumptas  nuliius  fenfusenc  vide« 
rcMiue  qiiod  fubic<5ka  tix^iotnteratao  non  dc  aliot  quaiu  dc  Saiuiano intelt 
Jigi  poile  vidcretuCiGum  Scruianumoullum  llt  interdicium.Dico  ijgitijr  Iu4 
Uuiim^m.{€MifS^SStfe3piaim^  fiiritraikiiie«lcfibere  o^^ 

tMiiwr>di>4db»itVfegaft  ddnerfkeMnmnm  Se^emmet^  mmetiS*  reHe,  cxpe^ 
iaaiailiir|nff  infirriinnimniiifTiniriTrfiilirimiinnn minAinim  iiirinrinnT 
confeiKiat,&cumIaipiGor<itaJio»«i</i4^.<^«^r««4i'.  qBtn-ciini  Vipianoai 
i^./f(/r6r/or.Nccidcircp vercndum cricivttocusilleluhani  nonfatisatGoai^ 
modatus  vidcatur  <<^fir.  *De Sjiluijnotnterciicio,  Tam  cntm  :  d  titulum  iliutn 
pertmctfciri,noneire  locum  in  eafpecicSaluianointcrdK^o,  quam  iiftri*. 
prum  eireciocum  cilc»ru6icttqucinterdidi  mcniioneu)  rupercilc>  ne  quid  ik 
Tr^tmiieinca'lBUa|i{enMiitiaiiibittociti^  miniis  appoii* 

Mtmn  f  idcator.Mniiii^  vac6  c^m  fn  fcqaemiHat  ia  ibnt  nibll  emen» 
damntapcrcelbipcnm  (k  ioccripfos^mii^ondo&i  dommot  pAiTe rcddi 
Siluianum  illud  intcrdi^utttiel^Uecafii  mcliorcm  polTedoris  condiCfpof 
£orc.Trad^auic coim  iulianustres caTus in quibus (in^tihsdiucrfuni  ius coi)^ 
fiituit.Primuccarus  cdSi  colonus  reifuas  in  funduu)  duorum  pignorisno^ 
mine  intuleric,ita  vt  vtriquc  infoliduniQbligataecircnt^^^  rmgi  h  iocatorcs 
iiLicmqucdommi  veimc  agere  contra  excrancum,  id  cil  tcriium  poiTclloo 
re>  iiuc  Saluianointerdi^o  quod  eiiet  fane  commod^us,rjue  Seruiana  adio- 
ae;  toitedatcafaafftfi  fapaittftarpccicfcaannaiiiione  fupportct  veliflt 
locatortt  ifluicem  tgcce  dCMloiaiittm  quoque  etetcere  Teittat  t  ft  d  hiaM 
fueritinetrcos&colonuhi  vtpro  paccil>otvCric|ueretcolonioliligtTCmiifk 
Primocaruatcittiianus  Gngulos  locttoresaiftioneScruiant  iM>ninte(di<fb<» 
aducrfus  extianeum  reftc  cxpeituro$,vtc?"  inJJ.\.C»tle prtcjir.^i»  i/.I,fisl(bi~ 
/cr.io.D.f/#/>rwor.NcmpequiaSalu!anum  interdiftum  non  aduetfus  « xrra- 
ncnm  copipcterc  potclt,!  td  tantummoHb  aduerfus  condudorcm  cundcmq; 
<lebitorcm,qu)  folus  dcpignorc  pa6tusfuit.Secundo  cafu  no  qu  dcm  ntgat 
Inliannt  <$iafB  t^oncni  Seruiaoam  inur   fos  locacoies  dari  ^  oflcnihufi^ 
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nim  prohibet  dari,  quod  &  (criptuelbw^/././7i/f6f/o»',rcd  aic  interdidliini  hoc 
Saluianum  mter  ipfos  reddi  poilcyiiuod  non  tam  ab  V]piano,qu^m  ^l  ribo'* 
niano  practcrmiriu  fuiire  <w  dj /i :lfLtor,Qoi\zi  maniFcitc lMi.ff,de  Sdlnun. 
m'tni.\n     a  h^c  cadcm  fcnicna  proponitur>non  tantumcx  eodcmVlpiano, 
fed  ctiam  cxeodem  Vlpianilibro  >  fi  crcdimus  Cuiacio  t]ui  mfciiptionera 
litcixt.vii.  cnicnd  t  cx  inlciiptionc</./.^</r^.7o>,vt  initiuni  vnius  cum  cxirc- 
R10  alterius coniungat  Tertio  aurcm  cafu  ncgat  luliaiius  aut  adtioni  dirccl^ 
Scrui  in2t ,  a  ic  tnteidicio  Saluiano,  liuc  dtred^o,  (iuc  vcili  lucum  elfe  pofTc» 
fe  i  vtilem  adtioncm  >  id  eii  quaii  Scnitanam  &l  hypoihecaciam  dari  dcbere 
ait ,  &:  a  ju-viTus  cxtrancos  6i  inrer  ipfos,  id  efl,  vt  aiitithcriu)  agnulcasi  non 
tanril  u  li  agaiit  aducHus  cxtraneost  quu  cjIu  dictum  fucrat  in  pnore  fpecie 
habituros  tllos  non  quiJcjn  S  iluianum  intcrdi^um  j  fcd  adtiuncin  Seruia- 
na  n  ,  fcd  etnm  ft  ag  iiu  tntcr  fc  tnuicein  ,  quo  calu  fi  prior  ipccics  tradarc- 
tur  «  hjbcrciu  ilii  eiia  ii  Siluianum.   £x  quo  inteili^imus  lulianum  vbi  dc 
prioic  pc.ic  traJ^  lu-t,  diihnxilTc  duos  illoscarus«&  aiiccrrcfpondifTc  filo- 
catorcs  (in^ui  i  a  «ucrfus  cxtraneum  ,  aliier  vero  fi  inuiccm  cxpcriri  vcilenr» 
quod  &  prior  illa  antiihclis  dcmonftrat /n/pr //»yav  mo.  In  pofVcriorc  vcro 
ipecic  idcm  luns  condituerc.riue  coutra  tertium  ringulijliuc  inuicem  cxpe- 
rtrt  vclinr,vt  fcilicet,nequc  Seruianam  habeant,ncque  Saluianum^fcd  quad 
Seruianam  duntaxattfcu  hypothccaiijm.lcaque  opponit  lulianus  podciio- 
rem  fpecicm  priori  in  totum,  cum  ita  fcribic,      Ji id itcinm  fuerttyt  propjr- 
ufjks » ret  vbU^drentnr ,  ynlt)  .tfito     adnerfus  extraneos  CT  inter  tpfts  dari  debebir, 
vc  fignificec  circa  pollcriorem  hanc  fpcciem  non  elfc  adhibendam  diflin" 
^ioncm  qux  circa  priorem  adhibita  fuerac  an  contra  cxcrancum  agcre  lin- 
guli  vellcnc,an  incer  ipfos.    Dices ,  quod  ad  priorem  fpccicm  aciinct,anti- 
theiiin  pocius  in  co  clfe  ,  non  vc  llngulis  dctur  Scruiana  contra  extrancuin} 
incer  ipfbs  vero  Saluianum,  vcroque  enim  cafu  SaUiianum  falccm  vtile  rcd- 
di  pofTcfcd  in  co  quod  licec  vtroque  cafu  poHit  Saluiano  locus  effc,  tamcn 
cum  aduecfus  extrancu  Onguli  agunt,linguli  quoque  vincficalioqui  non  ef<- 
fec  vcrum  quod  ait  lulianus  lingulosaduerfus  cxcraneuni  re(ftc  Saluiano  ex<- 
pcririjcum  vero  inier  ipfos  Saluianu  redditur,foIus  pofTpfTor  vinciL  Ac  fanc 
fatcndum  omnino  eii  fic  antithclini  hanc  explicandam  cire  (iadmittasin 
primo  cafu  prioris  fpeciei  Saluiano  locum  e(fc.  Vcrum  practcr  id  quod  in- 
tcrpretationem  nodram  probabiliorem  factunt  verba  illa  poOrrioiis  fpeciei 
qux  proxime  retulimus,  &C  quibusformatur  antithcfis  non  taiitum  in  i;cne'- 
re  adltonis,fcd  etiam  in  eo  quod  idem  genus  adionis  pluribuslocatoril)us  & 
aduerfus  extraneos,  &  inter  ipfos  accommodacur,illa  ctiaiu  ratio  pro  nobis 
facir,&:cmendationem  noftram  mirificcconfirmat,  qu6d  quamuisconce- 
dcrein  intcrpretibus  quod  omncs  volunc  ,  Saluianum  interdi^tum  faltem 
vcilc  dari  pofTc  contra  cxtraneum  polTcflorem,fieri  caBien  confequens  nullo 
modo polict ,  quod  cx  luliano  fcripium  legimus  in  d.l.u$.i.  plurcs  locatores 
aduerruiextrancum  fingulosSaluiano  interdi(fkore<5l^  a(5turos.Nam  ciim  is 
dcmuin  iei5kc  dicatur  agcrc  qui  fic  agcndo  vincerc  &  obttnerc  dcbeat,lntcr- 
ilicflum  aucem  Saluianum  ad  poflcffionem  adipifcendam  pertineacficn  non 
poteft  vt  ij  qviibus  fipgnlisres  conducloris  in  folidum  obligatse  funt.rei^bc 
agunt  dnguli  Saluiano  imerdido  aduerfus  extraneum.  quin  noc  ip(o  fitigu- 
liBanceiuftiein  rci  infolidum  poffcfl^ores  :  idliquidem  demumcfl,in  Sal- 
uiauorviQcere  >  fieri  fciiicct  poflcflurem  Qiui  rci  dc  qua  obliganda  coxw 
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^fak  y     qiiidem  pro  faijpfap«te  cjuc  in  Mdumpignorisdeda^foirt 
/nrohdum  igicur  ,  l\  agemi  ihcerdidorei  iDrolidaiiiobligatafuir.  Ac* 
qui  tra^amus dcpluribus locatoribiis  qnorum  vtriquc rcs fucrit  in  folidura 
obligaca^id  cft  fingulis  tota,non  pro  part;bus  :  ConcIuJcndum  crgo  eft  ii 
rcc^c  agant  rmguIiSaiuianocontra  cxtrancum,forcncccflari6,vt  totius  rei 
^fledionem  in  {blidiMTi  cjuif^ue  adipifctcurjf tquc  ita  vt  plures  eandcm  le 
teiilttuilbJ«lompoffidetciil€ipiant,adeo^ucamhorepfctore  ac  exin- 
<BrJido>accoiiftyienMP iift»tyiod  caintnne 6eri  p0(fit Ronuntikm  rttio 
mrisifed  eaanf netura ipfa  rmpedimenco  eft  ,  /. $  J .    tmir4n§  D,de  aajmr^ 
ffJJuoin  felutmm  t^jhuhfrecar,  Nam  etft  Sabinianorumesfnjtfentemia 
vtpoffic  cadcm  resi  duobus  fimul&:  in  folidum  eodem  tempore  pofldderi 
dumtnod6  non codcm  gcnerc  pollclllonis,  fcd  ab  vno  iuftc  ,ab  alio  iniuft^ 
/.cr  babet  \^.f.eum  qm  prec-trio  ecd.tjf.cj;  d.f.ex  conirmo ,  quam  fcnicntiam  lu- 
.  lianiisque<}ue  nofter<aiu)\iam  Sabinianusfecutus  Fuit,vt  conllacrxi/.  /.  </«# 
mliiseftiHh  onimsMflleiraaiifiatiuipteindenrem  ^  pforibMi.iulU jpoi£deri 
inibiM(amfionpolIe4taiipluribstjmn(U»ficoc  nec  quifquam  diffiteterii^ 
fli  poffidece  illlUD  qoiiNvtore  autJwre  pnl&det /.  mfii  ir.  TkJe  Mfuir.  p^jC 
Etauthoreprtrcorcinuinpoiridcre  qui  cxcauraintcrdidbi  adcptus  cftpol' 
Ua^oneml.u (fkidtfhMJHfffi^.D.tieret  v/w<//f//.  Nam&inde  lit  vtineapof* 
feCQone  omnimoJo  lUumtueri  prartor  dcbeat  .Non  magis  igitur  ficri  pote/l» 
vtplurcs  locatorcsdc  cadcm  rc  Saluiano  inccrJidto  rcde  agnnr  finguli,qui 
vf  prartor  faciai  cos  hngulosciufdem  rci  iuftos  in  foiidom  polVclforcs.  Scr- 
uiaoa  proinde  a&ione  expcriri  eos  neceffe  eft  vt  red^  expcr  iancur,nec  fe  in- 
oiccmimjKidiiBCvtpioniodoaliis  plenfqaecaiibos  euenit  vt  pliiribos8d&> 
alicpia  tn  loHdnm  competat » 9c  tamen  neuter  eiercere  illaro  vaflit  r  ipfis>  £s 
motu^impedientibus  finon  pridsinterfeconrentianrjvtin  /.  qutties^^  m 

'.:   ■   '  •  .1  .   .;  * 

ER  R  O  R    N  O  N  V  S.      '  '  • 

]k  J^ereitU  Str^4M  fSionis  cr  SaUiMi  imterdiSi^iiemqHt  Jirt^d  ymiUcdtif^ 
J^fflwiidetfuUmtrimfdtdmmeiffrtytlMtu  - 

V  R  Tec^non  fiait in  SaluiaBO »  ita  etiam  inSeroiaija  fe  imp*^ 

diunt,cilm  Seruiana  perinJeac  SaJuianum  dccuradauocandam 
pofleflionem  d.  t.p  dekiterinfn*  Lftam  yeiidttvr  66  *D.  de  euiS, 

  Rcfpondco  non  inelcgantcr,  vt  arbitrorjdiuerfam  cHe  hac  parte 

a»5kionis  Seruiana:  &  Saluiani  intcidi<5li  rationcm,  qudd  per  Seruianam  licct 
pollcflio  auocctur  in  cft"edu,non  tamcn  dc  aJipifccnda  poflefsionc  contcn- 
dic  cceditor,fed  de  iure  cantum  pignoris,eandeiii  veio  rem  pluribus  crcdico- 
ribos  iimul  in  foHdO  oUigari  niiMl  vetai^  vt  Aec  ploribus  in  folidfi  vendt  dfi 
lie,diaerfisteaiporibas  Lm^M§btt0^i.Duidleg.('ornfi,def4lfJ  ^^uDJteri" 
mii$,fie}UonJ./iqititi6»flupJili^fitr»iiBJ,  a-qttd  nmdttm  t0.vltJ),defiffi§rm 
NecadhocSeruiana  exercetitr  vt  condemnetur  poncft'or'-adfaciendomcre« 
ditorem  pofTeflbrem^fcd  quoniam  arbitraria  sL^kio  eft,  in  id  taflni  compctit 
vt  nill  Lcs  obligata  iudicisarbitrio  reftituaturconJemnctur  poAcflbrquanti 
intercK  pctitoris  l.fiftmdus  i6.$,in  ■vtndudtione  eod.ftf.dt'  pi^tto  .Ad  aliuJ  porr6 
tcncri  poiltcfibr|Qon  f  otcll  »  ^oamvt  camfcui  ^us  petxcur,iVmcl  x^^iz 
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peticoriam  efleconftat,  pracfenim  cum  doirinium  ln  iuiistnon  minusqu^m 
p  gnus,&  vindicatio  directa  doniin: j  perinLe  arbitraria  fit,  atq-,  Setuiana  vc| 
hypodiccaria  ^uac  nihil  mi\  pignoiis  viudigaijo  cft,Rci])ondenJum  erit  d;{- 
iuniluuUinis  rauoncmex  co  pendcfe  >  quod  vna  eadeiiiquercs  inpluriutn 
^nfinio  infeli4tnircflre  flon  poteK,»cp]iiritMi$in  fbltdum-obligata  eiFe  po^. 
teft.Hoc  ijpro^n  vcrbftita«ics,aur  i^Niminim  quoniam  dominiiim  fci  cu- 
ivflibcCyvU  liiatefialiterUmiaMr ,  Hihtlnin  res  ipfa  e(ldomino'fiiO  acquifitt 
mg,Lgui(i  jHuei  S(}.0u^i^i)6.j^^tfi^.  (iFomi^tpyfp^^idemTer^  c^uam 
retipra  cil,fcd  tale  iu<;  quodinuitb  domlno  aiiffcrri  non  poceft  yiflg.Ud  ^uod 
ncflt  um  u.dereg.tur.nci.  precio  vUo  acftimari,quia  ncnio  rcm  fuam  fiueiufto, 
lluc  iniufto  precio^eiKierc  mujtus  cog.tur /.wcmf»/«i  9.  D.  rtr..unLt.l.nec  qvaji 
'jQ.D.tiereiiMudic.  Atiuspignorisnoncileiurniodi.Eft  enim  acceflTorium  ad 
oblsgationem  principalem  dcbiti  qtafcommodam  inpecuniarecipudiui- 
iiooaii»  iMbilqi^  prohibccjDjiifib^s^riiianai|i6n^2r  i 
ixm  reni  et crccntjibus  »  offSrrr ^  polkflbrc  ilnguTis  Iblidum  quod  ijs  dcbe- 
tor > qui  voicus  cftedus  eft  a^ionjs Scruianx noi|  ad  alium  Hnem  compara-  - 
tz?  vt  quamuis  vnifacisFadum  f^c  in  (oHduii),aIijianienadiiucmaneat  res  in. 
folidum  obligata^quoufqiic  flt  eciam  ipli  roIutwni,aut  aliter  co  nominefaiif- 
iadum.  Itaque  cffedu  ipfo  iiihil  intercft  an  fundcs  Titianus  n^iKi  pro  quin- 
ptnti5  anrcis,  &  tibi  pro  aliis  quingcirJs,  vtr-qi  c  in  folidum  obligatus  m,an 
jniai  vcl  tibi  foli  pro  millc^  Nccpromdean  Scrujanam  aut  quafi  Scruianain 
jiosaoibo  GmHl^iAMi^u^i  if^f^iit^  ii)B4^qfveicr<ceai;)U«  yAii  altcruter  no- 
Aniniioliisc  ^Mi  mikiiaiitid/ex  eofcqujwr  •  Diii  vi  vonimfitdiccrefaoaniii 
TiMMHB  prp  niiilefuKis  obLigatumeflc.  •  lu  fumma ,  quptiet  de  pigoore 
traftato&^bili^fiocjpalisratiopriocipaliter  habcndaeft  cx  quo  ius  pi^ooH 
ristanquam  accmoriun^^rltim^tur:  quod  dedoniinio  non  runiliterdici  por 
teft  Vnde  illud  quoquc  fit  v.-  c;  tantiim  c]ui  lurcpignoris  non  item  ci  qui  do- 
mini)  lure  poGidct,ortcri  \  poiiu.  l.i.C.ji  ^tutiq.cnd.ptgu.vendtd.LTaulja  xi.^.i, 
D.qaib.mod.ftf>n.yei  i  ypoih^foiun.  Supcrcft  vi  vidcamus  quid  illud  fn  ,  qucm 
icnfumaucqia^n  rationcm  babeai  ^uod  ex  luliano  lg:ipcum  legirnusijv  dJ.i, 
i.i.fi  ieSMmmt^^  nOf  vcrum  etfc^on  n<gamiie  juttcir  i^s  idatercs 
SiMnafl»  imeiidi^  (idd^iilofleJ^ettio»  cx  diamefro  pugnaiievidetur  cum- 
to  yiod  tamcoolboter  4e|endimu*^ijhiiailiimiiiter<iii9Litecoipyet»; 
fetiiiiiioini9d^i»i|ieirHe€opdo^S(Xi:Cuni  t>ulloi]podpceiuriit: 

Aogr«ideripoflir,quiip(exqvil<^<:^torcft.PcrtinctvefQ-  .t 
t        .    .  :caquafftio  adinterpretatJoiicm/.V'»  .     .1  .  .  ' 

.\         ^^.«/^^^/«wff.iwiry^/.quiE  ipfa  quoque         .  t  ,  j 

•  1 1:  ,  perobfcuram fententiam habc-  :/ 
-  V  ;      rccxiftimatur.Dccadis  fc^  •   :  ■  : 

qoemastcaSaiaa    ^   >  ^ 


ANTONII  FABRI 

,  lO  SEB  VSIANI.S  E-  : 

NATORIS  S  ABA  VDIEN- 

SIS,   ET  IN  GEBENNHNSIS 
D  V  C  A  T  V  S  A  V  D  I  T  OR  I  O 
Praesiois 

DE  ERROR.  PR  AGMAT.  ET  INTERPR.   I  V  R. 

7>  EC^S     Ll  X. 

Errorprimys. 
2)^  S*li*iMo  inter  locjtrres  ipfoxreJJendo» 

.       .  ■ 

Vm  coloniis  rcs  fuas  in  Fundum  duorum  pjgnoris  nomine  in- 
tuliti  ca  Icge  dida  vt  clTcnt  illac  vtriquc  dommo  in  folidum  o- 
bligatz,  mulium  intcrcft  an  locatorcs  agerc  velint  contra  cx- 
craneumpoflelloremjquod  vtiquefaccrcfinguljpollunt,dum- 
mod6  Scruianam  acf^ioncm  non  Saluianum  interdidum  cxer- 
ceant)Vt  fupcriorc  capite  oftendimus,An  vero  intcr  ipfos,  vt  loquitur  lulia- 
nusiw  /.i.^.i.  Hoc  emm  cafu  habcnt  cleftioncm  an  Seruiana  cxpcnri  velmt, 
an potius  interdi(^o. Dc  Seruima cxcat  Vlpiani  fcnientia tn l.fi debtttr \o.§\de 
figrtor.  De  Saluiano  autcm  idipfum  aperte  fcribit  lulianus/n  tl.^.u  m  vcrbis^ 
interipfos  yero  fi  reddMur  hx inierdtHumyfifftienni  condiao  meliwertt.  Atde  V- 
troquc  remedio  apert^  loquitur  Vl^.tnl.vlt.eed.tit.  vb»  ait,InSaIuiano  intcr* 
diifto  fi  in  fundum  communcm  duorum  pignora  fintab  aliquo  inuc^la,po{- 
feflorem  vincercdcbcrc,  acdefefcifKlcndurnciscfrcadSeruianum  iudiciuin. 
Hoc  verJ>  non  improbabiliter  q«*^f  i^rcdidciit  pugnare  cum  eo,quod  nos  huc 
vfque  condicuimus ,  interdido  Saluiano  fiue  diredo ,  fiuc  vtili  locum  cfTc 
tantummodoaduerfus  condu<5torcin  ex  l.uC.de precar.^  SMMMnJnterd .  Nam 
vt  ad  fiiiein  pracccdcntis  cipitis argumcntari  ccspimuS) condudor  dici  nullo 
jnodo  potcfl;  nc  quiJem  refpcdu  locatoris  illequi&  ipfcxquclocatorcft, 
quique  non  magis  pepigit  depignorcquim  extraneus  quem  idco  negamus 
pofTc  vllo  cafu  conucniri  Saluiano.  Non  potcd  igitur  ficri  vt  locatorcs  intcc 
lc  poffiat  cxperiri  interdido  ifto,quni  hoc  ipfo  admitccndum  fit)PofTc  igituc 
interdjdum  hoc  locu  haberc  ctiam  cotra  extraneum,id  cft  alium  quam  con- 
du<!^orem.Atquc  ita  nollri  vulgo  rntiocin3ntur,exiftimatcsob  hanccaufam, 
non  nifi  vtile  cfTc  intcrd.ctum  q  iod  intcr  locatorcs  ipfos  rcdditur,  qualc  cfTc 
volunt  quod  illi  accomiijod  ^nt  locatori  contraextrancum  qucmlibetpollcr» 
forcm.    In  quo  apcrtc  vim  faciunt  luliano  &  Vlpiano  qui  lupiadidis  locis 
loquuncui:  Qtnplicicec  dc  ituerdii^o ,  Qao  noaiiiic  fimpliciccrprolato  dirc- 

Ctuin 

t 
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f^mftpiitt^^^r^it  inlm  viills  iK>iDen|iRRcifndtttmt  hinc6n* 
fu/ii,fiuc  d€  vtili  aaibnc,fiuc  dc  vtih  iiitcrdiao  loquantiifjVt  r  cquc  pr«tcr- 
mifit  luJjanustraaans  de  vtiliSaluianoin  fpccic</Jj.m/>nw^^^ 
ntnc/.  Et  Cav.c  fic  cHe  btcnHuni  cft,  Intcrdjftum  Saloianuni  quoaiotcf  lo- 
catoics  .'pfos  rcddi.ur,non  vtiie cficfed dirceli.m.  An  ct^ofatcmurpo/reiii- 
terdictwmetjamdirtaumdancontracxtrancum  ,  &  alium  quam  condu- 
aorem  ,  qui  neg^niilf, wtftjJc  vUum  danpofTc?  At  necamus  primilm  ica 
fchanum  a«  Vlpiliif.1*  iiel  loiffift 

fiucdirc<aat»,fiuc  vt.lc  detur  vnieiloctidribns  adirffiriis  alium  locatorem. 
SedvtintcriprosfedApol/li  iiKcrdi<5rum  ,  quod  cgofioccipicndum  c{rc 
dico,  vt  intcrdit^un^  hoc  reddendum  &eiroli  ex  locatoribosqui  non  poffi- 
dct,  fcd  adueifus  conductorcni  ipfum  initio  inf^cdo  ,  Expoftfactoautcm 
aut,vt  incl lus  loquar ,  vj  ipfa  contra  alium  locatorcm  qui  pcireiror  i cperitur 
yua  cd.n  hoc  interdjcium  iit  ad jp  fcenc^a:  poflc^^^^^ 

fcliMatjjrt  t4p(Rffioncm  adipi^  aducrfus  copiu^ftorcm  quimfe 

mm  poflideat  fi  alius  pofleffoir  fit  ,  qui  mterccdat  ,  ncquc  rurfum  dari 
ah,  locaton  qoi  lam  pof&kt,qiKiiH|o^idem  is  qui  pof/ldet !  magrspoirefTor 
ficnnonpotcft,  ik>b  «lagjs  quajn  Arnocator.  qu,  non  poflidlt  aduerfui 
^iumlocatorcm  qu.  iK^t pofl.deat,  tamen  condt,(aornon cft.  iniideteo 
remccnnm  v.j.cum  fuj>ercU,vt  conduaor,qni  poffidct,quia  SaluitmTm 
Jiaber.  non  poteft  quod  haberct  /,  non  poffidcret ,  tucatuJ  iis  fuum  fuTm 

^^l^ul  ^V''  '  ^"^.'^  pcrabfurdum  efl-et. 
.ifj^f*^**  »:  «feftW^^fl  «*llf  locator  id^mque  po/reflbr in  moduin 
WBtfadia.o.i.s  mducat  S«IUuiiidm,^nomodo  circa  duerelam  inofficiofi 

atqucKaverumeftSalmanom  mter  ipfos  reddi  .  non  quafi  alios  ab  alte 

perSala.anum  conucn;n  poifit  ( id  enim  non  ma^is  ficri  poteft  quam  Vt 
cxtrancus  a  l«caiore  conucn.atur  huiufmodi  intcPdidolfed  «  de  Saluia 

hiJ^^lil^mn^r^^^^^^^^  ^^'^^  ^  concnrrr^nt  ffl^ 

tMCWisaoimpetrando  aduerfus  conduftorcn.  ,  ci,m  tamcn  ncquc  con- 
«mre  vnouam  j^C^r,  nc  videatur  Pjcctor  vclic  facerc  duos^i^  foH 

Mispo^a-otfiefi  veHcexiftiinctor.  Dknt<jueintcr3,6tum  hoccafu  i,  tcr 
Jfosredditur  non  vt  inu.ccm  agant  &  excipiaiit,  qua/i  vterquc  aS 
&  vterquc  reus,  quon.«<  o  d.ccre  foicmuS  i„  aaionihosS  &  imd^i 

37./. ..    c  .a..„.  c^,  V,  tr,^i^^^ 

ci«  cedit  :  Scd  tamen  fi  tdae  Cvs  (^^v^Z^  Ja^  ^ ^f*^' 
.2do«,.cad«a.  fupcficiario  'n  iZ^^^^^^V.^V^t^::^ 

jnagi^  €om|Ctm  qiiif  diTcfli^- 
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Hjbccenim  iUctca(fta(us  hoc  fimile  cum  nt^ftro  quod  cui  darcmusSjluia- 
Jium  Ci  non  pofIiJci:ct,xIiult6  mjgisdojidumiitpolluicriti  aiiXjlium  ciufdcm 
Saluuni  ad  contraJ.ccndum.nc  tiuaiu  liabct  poircllioncm  ;yniiiat ,  quam  li 
non  hibcrec  nancircictiaiii  pcr  inicrJjduin  poflcc.  Ax  diffiiiiiJc  illi  d  cft, 
quod  in  propo/iuc^uxrtionc  locator  ilc  qui  lam  f  ortlfTui  ell  non  mducic 
Saliiianum  pcr  modum  cxceptionis  cum  non  ipfc  conucniaiur ,  fcd  pcr  mo- 
duui  mtcrucncionis  ,  tJnquam  oftcrcns/c ahcna:  litipro  lucndo  lurc  fuo: 
o!i  ciiim  c|uemad(nodum  in  (^ccicd»    //4A/f/M,douiinus  fo\i  vindicat  lu- 
pcifiwiemaducrrus  rupcrficiirium  ,  ita  &  in  tradlatu  noflro  dici  potclt ,  ctim 
cx  locatoribus  qui  non  poflidct  cxpcr;ri  iutcrdido  aductfus  cum,  qui.poOi- 
dct :  nimiruin  quia  vindicatio  cuin  in  rcm  aftio  lit.neccirccft  vicoiura  pof- 
fc/Iorcm  cxcr«.eatur  :  At  Saluianum  ciim  fit  non  modo  dircdlum ,  fcd  ctiam 
rcripcuui  in  pcrfonam,  vc&:  aliafcic  omnjaficxcipias  inccrdidtum  Quod  vi 
aucchm  l.\,).jfen  dt.D.'le  tiiterd.wA  ncccircell  vt  cxcrccattr  cuni  polfcnoic, 
imh  ncc  potell  li-aftir^-irjr  fltextrancus,  id  cfl ,  qui  nihil  de  pignoic  pt  pige- 
^ric,  fcd  cxerccndiim  clt  cum  colono ,  codemquc  debitorc  fiucpoffi(icat,liu€ 
non  cuin  nihd  aLud  intcnJat  is  qui  proponit  niterdiwlum,  niii  vt  poircdio- 
nem  ad>p<ft:atur,id  eltadipifci  cam  non  rrchibeatur,  quod  a^quccoinmudc 
imo  commodiusexcqui  &  allcqui  potcft  aducrfus  colonuni  non  pofliijcn- 
tciii,qua  II  aduerfuscuin  quipoflldct,  vt  in  prarcedcntibusdinVruinius.  Por- 
r6  alius  locator  qucm  ponimus  poflidcrcciim  vidct  JiKcrdjcVum  ad  hoc  e- 
xerccri,vi  poireflloncm  quam  ipfe  habct,aitcr  nancifcaiur ,  potcft  dcbciqt/c 
fc  oftcrre  lici  vt  Saluiani  vmi  &  poccitatem  impediar,  jncipjatquccx  pizto- 
risimpcrio  poffKlcrc  quod  antca  fuo  iure  ac  prppria  authoritate  poflidc- 
bat.Nam  &  in  vmdicationc  fiue  ipcciuli,nuc  vniucrfali,hoc  cft  in  pctiCione 
hcreditaciS)  idcm  accidit  vtetiamii  judiouin  contra  alium  excrceatur  ,poffit 
tamen  Iiti  fe  otic-rre  &  intcrucnirc  iuAilfni<c  juiiquis  polfcilorcit ,  adcb  vc 
audicndusquoque  fitlicct  candcm  cor.dctnnandus  qui  fc  mcniitus  cftpof- 
fcfrorem  vt  j^tori  &:  lusdjccnti  illudcrct  Lt>  qutff>.bti'Ui  z^./).  de  ret  vindic, 
J.qia  fe  Itti  ^G.D.dj petit  hend.i.^.D.tie re iftlic.  Tum  dcniuiii  verd  dicitur ,  fic 
incipit  intcrdi(!tun^  Saluianum  iiuer  ipfuslocatorvsrcdd».  non  cum  intcidi- 
<5lum  pctit  is  qui  pnor  agic ,  cum  cx  co  agcrc  no  pof/ic  vc  dixi  aducifus  ulium 
locatorein  ,  icd  tantiim  aiiucrfus  condudlorcm  :  Ac  cuin  ahusloc.iCor  c]ui 
iam  pofiidct  inducic  ipfc  Saluianum  non  agcndo  auc  excipicndo ,  fcd  con- 
tradicendo  £x  eo  namqueccmporc  incipit  lictractari  intcrlocatoics  &  di- 
fputan  vccrcx  Saluiano  vinccrcdcbcat,  perindeadi  co  micrd  dto  inuiccm 
expciircntur, itavcin  co  vcerquca.tor,&  vtcrqucrcuscflct.  tft  igitui-  ad 
fentcntiam  neftram  explicandam  accommodatius  aliud  exciriplum  quod  ac- 
tulimusdcqnereLinofficiofiteltamentiPx*/. /./'4/>iw/rfw«/  8.  p. /////.«/  D.  de 
^  ino  fi  .rf/?^w».Exh  sauttm  apparct  Sjluianum  quod  intcr  locact>Ksipfos  rcd- 
dicur  non  aliud  cffc  polTc  q.»am  djrc<5luni:  Ciim  cx  parceillius  qui  pnor  agic 
non  decur,niii  adueriuscoJudtorcm:  Ex  partc  vcroaIccrius,qui  contradicitj 
non detur  per  viaiii,vtloquuntur,a6tionis &  interdi(^i,fcd coiit(adic:tiotiis> 
quarres  naturam  &  fobltanti.im  propofiti  mtcnliiiti  mutarenon  potcft.  Cni 
confeq.icnscft  vt  cx  hoc  ipfoquoJ  dicimus  poile  intcrdiiiitumhoc  intcr  lo- 
catorcs 'pfos  rcddi ,  ncmo  pofiit  infcrrc  quod  intcrprercs  omncs  inftruni, 
Dar!  crgo  ctiam  contra  cxtraneiim;(  ifct  cnim  vtilc  vcl  btcntibus  ipiis  intcr- 
Drecibus , iiconcra euui  quaii contra cxirancum  darctur.  Cstcium  quo tics 

intcrdi^um 
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Igmii&am hoc  inter lootorcs ipfos  rcdilicur >  Quoroin  rtrique  infoliduni 
fC5Coloiufuerintobiigacx  ,  poffcfloi' fnTjper  vnuitf/. /.  r,  Ji.  i  c^/.  /  Wil 
DJeS.tJuis/$.ftiferd.\n  qu6d.jri  S.iluiano  inccrdjito  •g.uar  dc  fol.!  poncflio* 
nc^poffcfllonis  autcin  par  caula  lit  io  vtroqce  lovatorc  ,  ac  proiiidc  ii  clior 
debeat  eHe  condicto  poiIideuti&?lu.pucat  Cuiacius^f//^/.!  4././  . 5  0'  fnitst. 
Scd  meo  i4iJtdo>paraaice^  i^mtnim  dtMont  Scruiana  fci iptuui  eft 
ibVipiamD>M/^Jifto«r  10.  O^drfiffiw,  vbi  pofteaqiutoi  fcr  pfic,  li^ebrtolr 
tcsftiacdiiobus  (imul  pignori  bbliga«erit,iia  vc-vt«^uctn  iblidt^mobdgahk 
efienc  (ing^^  iaioliilian  MlkMrr(i»c»ritteiini  SeruUiia  ai^.q  e  vt»dijb«f«k 

fuhncitister  ipfis  aufcm /r  rjttjf^o  ff>oM*Jtur^>iftdtnttf  tneU  ,rfm  ifi  (MdHioHtlHfi 
H'ym^(\^c  fencenti.T  rjcioncm  iliam  lubiicit,cyu6d  danja  /it  poliidcnti  cxcc* 
^no/inon  criuenifyVf  c.iJcftrrj  m:hir^uc^tie pi^norttU'  ty  vt  jnicll  gon,us  liict  fr 
Scruiana  noii  <ic  pollcfi.onc  vtin  Saluiaa|,  (cd  Jc  iurc  pignont  con  iroucr- 
ucurynon  eo  minus  camen  vincere  poileilorem  dcbcre,C4lm  v(riu(<q;  locato- 
,  rispar^:au(<e  (kenaai  t»iiire  pignuiii1fl.Poiiiiaut€nirti  eaAlctii  rcs  tf^lctm  v<> 
Bfcltielocatori  (t  oiol  &  tn  foliduoi  fiiiile  obligttai,vt-froiodc  ml&jBk 
pcopcer^m  aliu  s  pnfspcdf-dtbeic  vjncere^iiSbii^liii  p^fMt^BttHitUMk  qol 
ViKVBoiiciiBpcdor^cdua  oicnrftoaiBiJifiot^affii.  t '  t 


..ERROR  SECVNDVS.  •       -  ' 

S  T  >gittirlttCp*irteMd6m(*drfll9ri^SM4nraaionif,  ^ 
"^i  Saiuiani  iniiftdidi,nili  qood  c&m  Seroiana  exercei!ur  i>)tirr  lci» 
ciTores  ip/bs  qoi  (ingoli  habcm  resc^ndodbris  io/bliduin  ^ 
I  blig<iras>&  Quorum «cer eas iam pofsidet*  alter hon  pe(sidH^ 

 ,necc!Urn  clcpofsidentj  cictcptiovtpofsit  vmcefc,q\iarnori  cil 

cccclTari.i  c.hii  p;   p     turSaluianum, nempcqooniam  Seruiana  hoc  ctfo 
locatori  daturconcra  loc.itor^m  porsidcnceirj,pei  indc  ac  contra  qucmiibet 
liium  pofl*ellbrem,cilm  fit  in  rem  adio>quirqiiisautcm  conucni^tur  ab  eo 
qnitundatain  probaiiniqochabetfuam  incenCionem>  cun>  ncccfTc  omnino 
ift  faccanbcc«   non  altcpia  excifti0a^'j|ilfQtf ciur»  at  Sbkriinii  oi  ^  cjuia  io 
fcifbnani  cft  fccxpadoiiion  poteftdiri  locatbricomrarF^lftorein^fe^  tai^ 
laaadacrfus  condu&orem  eundcmvcdebitoreth^  r  itec  prtuidictcur  red^ 
iviriproaimcrdi^um<|uiai  inducatur  p«r  'c^ntradiftioneai  ponidcntisi 
^'jjr  cof»cradi<fbio  adorem  magisc^iini  coflftiruit,qi!?im  reurri  ^  pfomd^^^iit  ' 
nuilocxccptionisauxihoindit^etjVteum  qni  ijtn  poHVnoreft^cfKciat  vjtro- 
rem.  Dcniv]ue  locatorqui  pofsidcc  vincic  in  Sakiiano  locatorcm  noii  pofsi-  * 
dcntcm  pcr  lolam  contradiftioncm ,  necjuc  tam  quod  vinc.it ,  quam  ijrod 
occ  victoriavUac^cadpbilcrsionemrctioendam  quam  iamhabct>f;j(i:'^ue^ 
otfitcpiod  nooM%it  viociabcocoioomradicit\,  &  a  qm).  pcr  SaKii^m^ib 
caaucniti  r  ticec  po/Vkleac»ilollofiHiilo  pbtcft.  Nsm  tamct/SDeci/^Teitbi^ 
^dercctamen  injpediret  neSaliiiftniiniiiiaWc^slpcitbtpofrct  /qii>plpe 
^aodpluribual«caccHribo»coth|i^tcrc  ncquit,ne  quidcin  ctontraco!oniii)i 
ipfum,ncalioqui  vidercturprartorid  agerc vt/tnguiosfaccrct  ciufdem  rci 
in  folidum  poflcifores ,  quod  fieri  nullotnodo  poccfl  ,  vtiam  frrpe  dixitnu^. 
iaSccuiaaavif^-viflat-^iapo^iidcitiioadcfcdaiuiia  in  pcr/ona  agcntir» 
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fci\  bcnefiiocictpMntt  mamhabetproprio  iure:&i(le6  vinccreillum 
cclfc  cft  ne  vincat4r,quia  U  non  vincerei  ipfc haud dubic  vincerctur.&  cjua- 
uis  nccipfe  pofIiJeret»n.hilominustamenSeruianamhabcre  poUeifuo  lure 
alius  lovacor  non  poHli  lcns,ne<)ue  cantdm  aduerruscondudtorcmircdetiam 
a  lucrfas  alium  polfeiroretn  qucmlibcc :  Nec fc  inuaccm  impcdircnt  %  quo- 
modo  fc  impediant  in  SaluianoiqooniaiBScniiaiia  aon  (iaitSaluianMii  dn- 
tur  ad  podcUionciD  adipirccnclaiiMdcoque  nec  tA  auocandam  foa  vl  fie  po- 
4eftatc»fed  ad  hoc  n  ni  poflclfio  rcftitoatur  arbitrio  iodicia»o6demnacio  fitt 
f»bonp^at(|uoinidotTinequod  inrcreft  locatons.  ItaqueperSeruianam 
auocatorqaidctn  polFefno  non  qux  fuic  debitons,fed  qux  cit  penes  detcn- 
torcmt  t  non  cain  vi  &pote{latcjdionisquam  i  .Hu  &  atbitrio  judicis  ,  ac 
mrru  conJemnacionis.  ludex  porro  nunquam  arbicrabitur  finguljs  rcfUtui 
podc  noncm  in  folidum^cum  rci|^  rcircdebcac  ficri  per  rcrum  nacuram 
id  niiUomado  pofle.Ita<)ac  nuUamiVt  itadicamytDcompaubiliias  indaad» 
vtri  ^ue  locatori  0e  vhicuiqac  ipforum  Scruiana  in  blidttm  aducffiiafliaiii 
)ibetp9(rci]brcna>ciikm&arbitrtumiildicia9  accondemnatio  pctitadniifilff 
sem  recipeMpofiitvquam  Saluiaaam  rcctpcfc  non  poteft.vnoquoque  loca^- 
tore  td  agence pcc  hoc  incerdidum  vc  rei  quam  habet  in  foliduin  obligacaat 
auc  de  qua  in  folidum  obliganda  padus  eft ,  poircfstoncm  quoq-,  in  folidum 
nancifcaturt  ei  tamen  quod  nos  dicimus,Seruiana!  aiflionis&  S  laiani  incer- 
diGti  Gmiicm  in  eo  elfe  racionem,  quodliue  Seruiana  incer  ip^os  nioue^cur* 
fiue  incerdi(!2um  reddacur.melior  condicio  cft  wiirefforiayohftarc  vdd  jjnM 
dicur,quod  fcriptnm  cftfli  lUji^tDJeSMiiimiml.in  Saloiano  InteHfttb 
li  in  fiindamcommonemdoorampignora  iintabatiquo  inucda,  ^oSftHM 
vinccre>&  ide6  de/ceodcnduffl  cis  cUc  ad  Scruianum  iudiciumjanicrgoai 
llliuslegis(encenciavideama$,quaf  fancpcrobfcuraeft  ,  nec  magis  a viro 
djdirsimoIacobo.Cuiacio,quamabAccur£o>BarcoIo  aliif^uc  vcteribus 
imfrprctibusbcncperccpu.  '■  ■^u  ^ 

tfi  ■■       I      ■   i—  ifiti'     '  J 
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^  £  c  X  T  lc^em  hanc  inMrprctflras  difficilcm  sd  lefSvmiiiH 
quod    concspta  cft » qua£  Vlpianusdiffnrcntiam  conftitnat 
inccrScroianamadionem  &Saluianum  interdidom  in  fpe« 
sieiJlatqtuimtra^btderebascoloni  iUacis  iurc  pignoris  in 
_  fiindam  communem  duorum:  Aicenim  primilm  potiorem 

lore  polfelToreni  in  Saluiano  quod  inccr  locacores  ipfos  reddaiur.-  mox  fub> 
^dc  quafi  in  quandam  confequcnciam>elle  iis  decucrendum,  &  vc  ille  loqui. 
tur,defcendendum  ad  Scruianam  iudiciam.  Qj|oc(um  enim  ica  fcribcret,  ii 
oonaliudmScmlaDoisdklo  qnlttninSal^ano  intcfdido  lcniatetar  % 
vinccre  omnimododsberct  Is  qBipofiidcfct?£ttamcn  in  Scrpiana^  auo<|o« 
jdem  iuris  eHe  vt  poflcflbr  vinficfcdcbcac  cam  apertc  fcriptom  cft  ab  cod€ 
V\^\\tioinl.fi debitoriQmDJefigntr,,  vtniiiil  pocuericfcribi  apertiili*  Qg^- 
rc  nec  Accur/iusinec  Bartolus  diive  antiqui  interpretcs  dubicanc,  quin  e^ 
dcm  ratio  conflituenda  /Ic  a(flionis,Seruiana?,&  Saluiani  interdiifti ,  VB  me^ 
liot  ede  debeac  condicio  occupantis.'ac  quoniam  ncgare  non  poHimt ,  quin 
di£&renttam  aliquam  pra^  fe  feranc  vcrba  Vlpiani  in^./.  xAt,  C\c  eam  explicar» 
yta<^  Sciroiaoa  qus  inccr  loator«  ip(bs  CQmpetiti^diic^  ilcnon  vtili% 
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jybiiBm  tntem  d  concrario  vtile  non  diicduui.In  quo  apertd  Ttm  fiMtimt 
«mtuirfhiifacioiit  inrisqoaefacit  vt  interdidam  hoc  diredum  cenfcri  dc- 
baiiioil,Vtile,qticmac!modum  oftendimus  in  prarcedentibusjfcd  etiam  VI- 
pfano qaem  apcrtiftimum  cft  in  d,  /.  v//.  diflfercntiam  in  eo  vno  conftitucrc, 
vtinSalniano  intcrdifto  quod  intcr  locacorcs  ipfos  rcdditur,  pofleiror  vin- 
catiin  Seruiana  veroinonitem.ldque  nec  Cuiacius  iprc  ncgat  ^ui  //t.5.  Ohfn, 
igA^vi  notiam  eiot  lod  tqtcrprctationem  adfcrat ,  ait  coniungendam  ede 
«wMtfim/fiif  ifi/i/ife*^^  cmeodatprinium  iihfcriptio-^ 

oetD  iJUdi.^l»&  fumptt  fit  ex  eodcm  Vlpiaiii  libro,  ex  quo  &  4/.  hj!  liAimi 
idcftexlcptMmfifliOteitioadedidum ;  Deinde  reftringit  renteiitiamiif./*' 
fk.  ad  enna  canixn  qoi  proponitur  in  vltimo  refponfo ,  d,ifi Mtvr » cdm  tcs- 
Colonipignorisiurcillatacfuntin  fundum  conimuncmp!uriom,/cd  itavt 
nonfingulis  infolidum,at  vtriquepro  partibusefTentobligataf.  Quocafu* 
mltCuiacius  &  Saluianum  interdidum  poflc  inter  ipfos  rcddi  &in  co  vin* 
cere  pofTeftrorem  debere:  quoniam,inquic  vir  dodifsimus,in  hoc  interdido 
de^la  PolTefsiotie  qwiritoryiieade-larepigoottSyPofleftionisautcm  par 
«iialiDVtroque.  PoflclToieiiiigitiirviaoere  neccfle  eft  s  ctfiScmina' 
fitfmmm  atiMl«fit^<|irit.cibi  kk  ca  noo  tam  de  poflcfiionc  qoim  de inre^ 
moris  diCputcmpar  autem  &  «qoale  ius  h  ab  c  3t  vterque  1  ocator  in  lelblir 
CQbn  ,  confcquenscft  vtvtcrque  debcat  obtinercad  dimidiam  partcm 
'  po6c(nonis  adprchendendamiquomodo  fcriptum  cft  in  fineii,l,fidebit9rj9c 
fnl.LfAsn  fin.<ie  Salui^n.intrit/.  Ego  vcro  fatis  mirari  non  poflum  tanti  viri 
qoaoiillealiis  interpretibus  obiicit,  dfj^twUv,  Nam  vt  omittam  leuem  efle 
aacoallaro  pocijUconicdaram  quam  ille  6hi  fingic  vt  cmendet  infcrjptio- 
Dem  lUvir.  contm  exenplarii  Florencini  fidem  »  illndfrtmikm  ktfym  eft 
quod  fupponit  ipfc  pro  vero ,  Reddi  pofleinterdtdon  Stloianil  ioter1pfi>c^ 
WttCorcs,qiii  retcommnoif  ooloniiiabcant  pre  partibus  uoti^m  obligcin»' 
qoia  cdfl»  locacor  locaton  eioraoeos  (it ,  vt  &  alios  qoiiibec  q«i  niiiiicoini^ 
actitde  pignorcid  eft  extra  condti<%orem,cund^mque  debitorem ,  fatendS 
eft ex  iis  qux  fupia  difputauimus  iocatorem  a  locatorc.fiuc  pofsidentenp  per 
liaiufmodi  intcrdiftum  conucniri  non  pofTc:  multoqucminus  dici  potcft 
^aodprzcedentecapitcprobauimus,eoexlocatoribus  qui  non  pofsidet  e- 
HKeoteSaluianomadncrrnscoiidndorem  ,  induci  Saluianuro  tntcr  ipfos 
|BeBBttadi£Honcmalcerioslocatori%qoodcmnffioslbfol|cfo  Id 
WiBi^m  encfluCtCum  isqoi  po(sidet  ius  habct  retincnc^ir  pofTeisionbtotittf 
iciobligatftqatf  fimtliccrtoliadtpircivclitis  qui  n6  pofsidct:quod  porro  00» 
aAcer  c6tingit,quS  C\  ponas  coueniffe  vc  res  coloni  nngulis  locatorib.  eftenC 
infolidti  obligatx.NaquemadmoduiusSaluiani  expado  pignorisprcficif- 
<ii^ryf.interdiB'i4dute'jnfi,deinterd.\iQ.  fieri  ro  poteft  vt  vcl  pro  aliis  reb.  c6- 
pccat  qua  dc  quib.obligidis  couenit,vel  pro  maiore  parte  reru  coloni,  quitm 
proc^ua  obligaca:fucrut.Alioqui  tatiiispatereccifc(^usquikmruacaufa,  ncc 
did  pofik  quo  iure  fi^ra  ei  parte,de  qua  obliganda  cdnenlflbtySalnianfl 
poacccw.£rgo  oim  tllatis  icb.ooloni  iorc  pienoris  in  fimdnin  comniuneinr 
flmrimiiiacan  fingnlis  non  ntfipro  partibos  migfKscifttnt^vcram  fit  dice-^ 
itpnctemdttntaxaccammrernm  omninm  vmcoiqDeex  locatorilrasellli-^ 
JRnmefle,  ncc  iuivllumpignoris  vnilocatori  acqut/itum  eftc  in  ra  par- 
te  qnae  altcri  cft  obligata  t  nullaprorfus  ratio  eft  cur  prohiberi  debeatfS 
«liuiioapo(iuictqiioiiiii\ibSaluiaAO  vcaciur  aducdiucondu&oremctiam/i 
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aliuslocatafquicasrcsinfolidum  pofljjctjcontudiccrc  vclit,ncc  rurfus  vt 
audicnduf  iic  is  qui  cocas  res  pollidcc ,  li  prxcexru  pignoris  in  parce  tantuni 
confticuti  vniuerfam  poflcflioncm  velic  Cbi  in  iohdum  rccinere.  Ncquc  cft 
quod  quis  dicac  cum  Cuiacio  debcrc  idcb  poircirorem  ctjam  iioc  caiu  vin- 
cercyin  SajuiaBo  t  quod  in  co  intcrdicto  non  quxratur  niH  dc  poireilione. 
Ecl^fOKKf  yeruipiUaddipbataiiiendcpoirefliojie  qnalsbct  ac  (ii»plidcqr. 
cH|f^ri|^ir«(ci  4p  poQeffiOfijq  tpi  pigaocatttaficdc  qua  pigponuiila  conaenic., 
tjf^onooi  nifi  quacenus  (uic pppigpofiats»  flcpKO  illaduncaxat  pactenoniq^ 
(iaiUd^vfi^iQninfolidutpfucricobligp^   Acfirpia^rii^iicille  cx  locaco^ 
ribusquinon  poniJet  non  habctSaluianum  nifi  pro  dimidiaparte rerum 
coloni,quam  dun.diain  rol.iin  habec  obligacam  ,  itaficri  nccjuic  vtproca 
parte  vincatur  ab  aiio  locatorc  ctiam  qui  tocas  rcs  dc  quibus agicur  in  foli^ 
4uui  potdWcatt  quoniam  alius  illc  iocacoriqueiQ  ponimus  in  rolidum  &  /o-v 
liuppofliderp,  nu^Minbi4MKiiMe^  fftfctiiieii^ikfnetextu.pjgaorjs  pro  ^ 
jtar^^l^roquapqnJi^til^pbtigiMCii.^  ycnHtdPHwtomnan  BoSkf?^9> 
ifh^V^ft  W9hP^^^^t Saluianuoi eseiccrc  ne  quideo>  a4«|^(nMnid 
4yij^)|iM,»  iioapMgisquaQiprxccxtu  alcerj|M(parn<iib|gUig|i|cci)|MeiSl 
aUamquoquepartem  iiJam  fibicflreobligatam,  ncncqucpermictcndum  il- 
li  cft  vt  Saluianum  cxercenti  locatori  contradicat  ,  quoniam  ica  ficrec  vt 
pcr  eiuimodi  contradiCtionem  inducerecSaiuianum  ,  qualiplus  iurisha- 
bcnsconcralocatorcm  jllum  non  obligatum ,  qu^m  habicurus  clFcc  coatra 
ipfuincondudborem  cundcmqucdcbicorcm  9  qui  ii  ipfe  agic.ret.adau^ 
X!ca5laai  locatoci fuapoflidenti  t  partis  iiliiis  non  ohligac^  pofledioilqi^^. 
ttqoedcbcretirliicereft  vincerct  propoiicairindkatione^adfbvt  nec  ilM 
ei  obftarec  y  quod  cciam  ob  chirogF^>liariaoi  pecuniam  fkignqs  retine-y 
ri  pofretCCIIllbc/.l.Ce/MW  tbihiiogr.peaw.  pijn.reHn,f^-^tU^^tri\m  vl-, 
lum  pignus  eftprocapartcqu.x  locatori  ilii  poflTidenii  numquamobligaiif 
tafuit.rignus  autcm  necefTe  cftconlljtutuinclJc  in  ca  rcquam  quis  fiueob 
diirographariamiriue ob  aliam  pccunum  retincrc  velic.Projncic  hcri  ncquic 
yjt^ofteiI<^<JMCi|ibluilocaturciu  n9|»oindenccm  vmcactanquani  p(#enbr» 
qpn  magis^vdfff^^ilpigQorjiiiciaa  crcdicor»  cuiiiproparteQon  obligata 
pjigf^l^yTO> j^tatniBt^atot:  poflclfianero»  Dupicx  igicur  in  li«c. 
4fdPp^dM^rfWI.'  cft»  VnuSai|aod  putat  Saluianum  reddi  poHe  interpluiieif 
^lprf^MiiHff  ^IIIPI^^^C  rcs  coloni  obligatx  nifi  pro  rrjTr^mtiiMtTr  TnA 
ynit^B  eo  Saluianovinccre  illum  qui  folidum  polTidcc,  quamaiHjOface^ 
ttcniac.ur  pcrSalmanumninpro  capartcqu^non  ipft  fcdaltcri  foHlocatori^ 
quinihilpoflridet,fucritobl;g3ta.ficenimIoqucndum  cft  cumCuiacjo  c«t- 
cerifque  intcrprctibusquiputanteo  cafa  quo  intcrdidum  Saluianum  intcr 
locacoj:esiprosrcddicur,poindcncem  conucnin  a  non  polCdcncetanquani 
4ii|ni.qp6a^l9t  poncIfiNreoiiVtili  (ciltcet  interdiAo,quod  scqudfaUiHn  efte 
]§i^  o{b^ii|i|i«ia  fMperioribus.In  rununa  hoc  contendo » locacorem  biM* 
^|i|piilf^jQ^)uspo0econaeniri^^  non  fjnf^fm 

^MIPaniagis  pol1j|anii|^frc  pro  ca  rerum  obiigatamnj  partc ous  oDljgaca  ci 
noneft»qu^n  (1  cam  non  potndcrecfed  vinci  omnimododepefeficut  alius 
qnilibet  pofttffor  iniudus  conuctus ex fuppofito  interprclucrrore  pcr  vtile 
Siluianum,  vinccretur:  cum  locDLor  hic  ctiamli  pignus  habeat  in  dimidia 
parte  rerum  ohIigatarnm,in  aija  tanic  in  qua  pignus  nuilum  habet,cxtranci 
fuiuHibec  poircilgiis  iu£e.ccalea(ur:quc  poao  vtiq^  nemo         ob  id  [oML 
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vnKtre  debcceqoodpofliaeat  :  cum  hcntoviDCathoci^roquodpfyflide» 
nifiqiiando  c^rcra  fimtp«mia.#:wr^^</fr./.>/i/:4/#4if^ir./>f/^  Non 
font  autcm  vidcn  pariaquotiesis  quipoiridcireminqnaiiullympjgnorit 

ius  habct,conucnitur  ab  co,qui  in  eadcrn  rc  vd  dominij  vcl  pignoris iusha. 
bcat,aiioqui  numquamobtinerctisqui  vcl  dirc(fl:am  rci  vindicationcm  iu- 
reilomini)Vel  vtilcmSeruianam&  hypothecanam  iurccreditorispignora- 
titi)tMtcm€%.c^  ▼«wqpc  idio  ifta.faipponai  pofleflionem  cx  paiu  uliuj. 


ERRORCiyARTVS. 
fiurihMi  hsdtotthm  hAhe»tibus  ohligMUf  res  colmif¥t fmibmt 

^^^'^^^'^"'''^^'"«^•'"folerabiliserrorcdciurclcmvirido: 
aiffimi^MriftinMrfritril <^a  rpccic  (juan)  iradat  cc  pluribus  Joca- 
r^Ml        tonl«fqiilb«»ires  coleniobltgatz  fmt  pro  parubus,  &  quas  ta- 
«s»5®*       vwteji  jpfi»folo#«f«  folidum  ^omdeatparem  vtriB^diw 
mfim cire ,  non  alio  vtiquc colore, quim  quia  verom  fit arquo iorrtepra. 
arquis  partibus  rescolon,  fuiffc  vtriqucobligataf .  Nam  im6  vcr6pio5itt 
diTpar  uufa  eil  in  ca  rcilicet  partc  t]uam  ponimus  noa  fuifli  poOIdcnao, 
b],gafam,cam  al!ijciui  non  FoliidcragitqucSaluianorueritobligata.  Fateor' 
parem  eflc  vtnufquc locatoriscauram  in  tora  reoppirncrara,  ,d d\ ,  /]par- 
lemcam  Mitecoi^as  ,  quoniam  vtcrijue  habci  obligatam  partcm  dimi- 
fliam,  lcd  li  parces  fingnlaa  feparatim  accipias,quomodo  runt  ncccflhrio  ac- 
dpicDdz  cuni  quzrimuMii  is  qui  partcm  dimidiam  quam  oblieataro  iiabet 
perfcqumir  Saiuiano  CDiicraxum  qui  poflldctinfotahim   d  jkeatproiOa 
panc  vincere  an  vinci.  non  potcft  par  cire caufa  >IUos qui  eam  partem  dicit» 
probatque  fibi  obbgatam  cfle,  &  a:'t jrius qui  nullum  iu  cadem  ptrteiuspi- 
pjons  pra:tend,t,rcd  in  al,a  tantum  dc  qua  non  difputat  qu,  Salu:anum  ex- 
•  '^"^>"»'^/g°'^«>b"t  vmccrc  isqu,  foUdum  pom<:^ct  oh  hocrolilroquod 
pyjBdeatWam  ctfiponcrcs conueniri  cum  Saluinna  pro  al.a parte,  quam  & 
1lifeK«liiiaberet«Cpoffidcret,cqu,dcm  vmccret,  .nt  non  tanquain  polier- 
fc|Wtiiiqaamcr«ditorp,g^^  nectam  pot,ot ,  quikm  rolu.  in  ca  - 

qwiJia«oiiiodo:fitaaoti  obligwaf^pro  qoa  ide6  certum  cft  Saiuia- 
aom  compctctcnoa  pofTc,  nc  quidcm^vtdixi,  comralpfoirt  tolidodorcm. 
Atquc  ,ta  elTc  ,  nccahud  luliano ,  quim  nobisvifumfirilire-vapparcittoii. 
oblcure  ,  ni  fallor  ,  cxcoquod  ^\\^  tnm*  hg.l, $.A.icJ.  uu/,h$4L.um9 
tnterd.  poltqu^m  profccurus  cft  cam  rnecicm  in  quawscolominfeffdlilll 
rommuncm  plunun,  ,llati  hnt,ir.i  vt  vtr,quc  &  vmcuiquc  ipfonm,  in  fGli- 
£SjI  ^^*^-'  dixitquc  fl:>^uIos  ,llos  aJucrfus  cxtrLeum  quidem 

»rotaoa  aOione  tton  interdjao  redc  cxpcrlri  ,  imcripfos  ver6,,jtcni; 
ftum  redd,  pofle  toq»om.liorempoffid«n,sco„d,c,oncm  efiropo^ 
Subiuogit  tanq«ampUad/acrftm,diuerfiique ioreccnrcndam  ahan 
c.em  quam  nunctradamos^inicrcolonwttSlotatoresc^^^^^^^^^ 

gu!,slocatonbusobl,gataeeflerttrescolpn,propa,«biis4^^^^ 
a,Q_««maocatoribw^.ad5«^^^ 
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quam  fiat  vt  (Hinidiam  partem  poflcffionis  (inguli  adpr^hendant.  Quid  c- 
nirn  hoc  aliud  elfe  obfecro,  quim  qood  nos  voluraus»  non  poflc  in  hoc  cafa 
competcrc  Scruianam  quam  compctcrc  luliano  dixcratcontra  extrancum 
inpriore  cafu  prioris  rpccieitneque  Saiuianum  auod  in  cadcm  priorc  (pccie 
idem  laliMniadnem  inter  locaioiw  ipAit  danaim  tft  *  (cd  taiMi^  Ydlcoi 
Se^tanain  &  hypothecafiam  qoam  laDi  Umu  nemo  eligerec  eo  cafii  qno 
pcmeciiabereSaluianunii  yde  qoo  nooilubitatiir  qnia  vj&uniiabeat  &  com-  • 
iDodtorcm  Ac  espeditioreniquocicsilleqnieoeKperitor  »  poteilvioccre: 
quod  omnium  mantfeltidime  indicat  Vlpianus  in  d.l.yUim.etJ. cxim  aic  ide6 
dcfcendcndum  eflc  ad  Scruiaaum  i udicium  t  vt  qui  non  poflidet  poffit  vin- 
ccrc  qui  haud  dubic  iri  Saluiano  vincerctur,  vt  intclligamus  non  nili  vrgcn- 
te  neccflitatc  decurrendum  eire  ad  Semianam  ,  &eo  demum  cafu  quo  vel 
nuUomodo»  vel  noo  Oau  commod^  poflit  locnt  cfle  intcfdi^  vt  de  dare- 
ftarelTiiidiGationercriptum  eft  m  Utt  fm  d^^mit  24.  D,dtm'mdkM»f, 
mmmtilMm  fMt,  deimmL   Ec  tddccb  nimirom  diciair  detceodcre  9c  pio» 
gredi  is  i|iiiadSeruianum  iudfcium  decorric  »  fMttiamfcimin  gradifteft 
primumque  conliiium  Saluiani  Ci  fieri  poffit «  proponendi :  St  ^  Seruiani  ad 
Saluianum  vcnirc  non  progredi,  fed  rcgrcdi  ciTet,nccdecurrere,  fed  rccur- 
rere,nec  dcfccndecc  quod  iacilius  citfTcd  aicendeccyquod  difikilius  &  labo- 
iiQiiuj* 


ERROR  Q^VINTVS. 

€tirwmtmpetdt,Jire^M  Sentimui^tmmii  ^mmbm 
flmibm  tbHgitu  /ktfrtfmtHm» 

S^^^SJfl  Vr  vero  non  compctitdircda  Seruiana,cum  conucnit  vt  rcs  co^ 
^^'^''^^  ioni  pluribus  locatoribus  obligatz  cfTcnt  non  m  folidum  fcd 
A  pro  parcibus?an  non  perinde  verum  eft  partem  earum  dimidiam 

obligatam  cfle  »  d  vcro  qui  obligacac  habet  res  coloiii  diccdam 
aiBMaMSSctoianam/iiM  RcfpondeoinahoccKCo 
probdfti^^lodiiqmagitScruiana) cooccaditrem in quam agit  cflcfibio- 
blktfam » vemm  antem  non  eft dicccetotam  rem  effc  obligatam  qoB  non' 
iiinpro  partc  obligati  eft,pro  partc,inquam,indiuifa.Nam  nponercs  pancs 
efle  diuifas  totTidercntur  efTehindijquot  cffcntportioncsjcilm  fundus  fiiex 
earum  rerum  numero,  quac  habent  partcs  homogcneas,  quia  quaelibet  pari 
fundi  c(l  funduS|&  idco  nihil  prohibcret  in  vtraque  partem  dari  Seruianam 
dire&am  l.y$.yli,lXfm pttiorup ^iffter.h^»  At  cumpartesfunc  iDdiuifx  nulla 
corporis  pars  cft  ita  obltgatavnitvtnonlit  vemm  diccrc  aberi  quoquc  o« 
bligatam  eam  efle  UBml  46. 7>Je  ritMtifu  lfirmiU9me%.§a^  tltJtlefju 
idque  vi  &  potcflate  ipHus  padi  quod  vnamdttotaxatreipartem  indiui- 
fam  afficiendcaliam  hoc  ipfo  ab  obligatione  exemic.  Hoc  enim  addendum 
eH:  vc  ci  fatisEiciamusqui  fortafre  nobis  obiedunisefTet :  tum  quoque  cilm 
conucnitderebuscoloni  pluribuslocatoribut  iimul&  in  folidum  vnicuique 
ipforum  obIigandis,vcrum  efTc  diccre  non  iea  res  iilas  vni  in  foiidu  obligacas 
quia  obligatae  cflem  cciam  alceri  &  quidem  iafoiidumi  ncc  co  minils  tamen 


Digitized  by  Google 


D  E  C  A  D.  LIX.  -E  R  R  O  R  VI.  187 

fingutiscoinpefffrc  cUrcdam  Scruianatii  LfidthitMr  10.  Z>.  Jefi^ntr.  Std  {unt 
ifta  difllniilia.  Hoc  enim  cafu  nihil  cft  quod  Scruianam  impcdiat  quominiis 
acrccri  poffic  ab  eo  qui  vcrc  potcA  dicerc  rcs  in  quas  agit  obltgatas  fibi  ciTe 
in  fbitdum  cx  propna  conucntionc,quaniuisacquc  vcrum  iit  ealdcm  iilas  cf-^ 
fe  alteri  quocjue  oDiigacas.&  quidem  periude  in  folidumjVC  m  4.1  ^i«/*ncm« 
pequoniam  id  6i  oonctufilcm  padi  poccftatejfedikcffititlocatoriiqui  pro* 
pcti  ctkai  conocntioiic  Ctb\  profpeiit.  Ei  qno  fiert  Dcccflc  ett  n  ficMd  coi»- 
csmnit  in  iurc  pignoris,  ita  etiam  concurrant  in  iinrc  pfopotwndg  adioMii 
Semianxfiantbo&finguiiagcfcSerttianaveliat  contri  ciMaeum:  Ic^m* 
qaett fi  inter  fe  &  inuicem  agant  polTefror  vincerc  dcbeat  non  defcdu  iu«i 
ris  cx  parce  agcniis  >  fcd  vi  cxccptionis  oppofitac  cx  partc  po^Tcdbrisi/.  l.fide* 
htttr.Kt  vbi  conucnic  vc  res  coloni  obligatz  cdcnt  plunbus  quidcm  iocato-, 
ribus,rcd  /ingulis  non  nifi  pro  partibus^padlum  ipium  cAquodfacitne  po£* 
£tres  diciooiigatacife  vnicutqueipforum  in  folidum  ac  pcoindc  impcdjt 
in  Scminiin  cnrceri  pofiit  yfiqnidcin  pars  qiMB  obligatt  cft » Jioc  ipfo  «juod 
indioifircft^cticni  eftioccru»qui«dcnionfimi  cen6nonpotdKtainec(i|>ia-% 
fCiCfoAillani  po(Iidcri>canquainqodecertanc  &  qnodadqnotam  portio* 
jwii^t  qnosiad  rcm  ipfaro  cnius qnon ponio  eft ,  (ed  nofiqncntam  ad  de^ 
mondrandJin  oculis  panem  vllam  rei  qusr  ita  (It  obligata  vt  non  etiam  alir 
quid  in  ca  C\t  qiiod  non  fic  obligatum  ^./.5. jl  p'fi(!thifioNemD,qiiifott6rJti f /^». 
i>4&Ncc  quac  ita  fir  pars  vna  vt  non  fic  ctiani  altcra  /.  lo(uj  t  erttu  26,  D,  de  mc. 
^//>./>e/?.  qa^camcniexdefundo&re  immobili  loquicur  ^cuius  aiia  ratjo 
iaoc eitquam  rei  mobiHi:  Rcieoiro  mobilcsnonfolilm  indiuifzfunc  i  fcd 
ctiao  n  plorimihn  iiidinifibil#ii  &  ciipriiiodi  vt  earom  pattnnlJam  vtiljta- 
temadfefrepo/litf  proptcrquamcaufamiblent  dtnidi  nomero  tantii^  9t 
qnaittitarc:quod  in  rebnsimmobilibusfccus  cft:AtquiS^eniiaiianonnifide 
mobiliboacoioni  rcbus  competicqus  in  fundum  locatum  illatx  Cmt  pigne* 
rs  iure  &  qua?pignoris  iurc  tcncantar  $.item  Ser»$4fi4  InJiJe  Mciion.  acdeqnif- 
bus  pro  condu^ionismercciic  obligandis  cxpreffim  conucncric.  Tanib  mi- 
Bttscrgoiieri  poteft  vt  Seruiana  compciat  procarc  mobili  qu«  pluribus 
locatonbosynon  niiipropartibusobligaca  eirc  proponatur>quia  ncutcrcx 
locacoribuspotcft  alJplot^djccrc  rem  iJJam  fiDipignorisiurctencriquin 
pro  pafte  Bientiatormecfiertpoteft  vtpareaturatbitno  iudicis  iobcntis  rem 
«obilcmqua^pro  partc  tantiunobllgaiafitpro  paftercfticol»qaiataIc  piz- 
teptumimpoibbiiccffetcum  rci  miofailbrcftitatiopropartc&erinonpoA 
iit,&  tamcn  ctufmodi  lunbm  prafcedece  oporteretexnatoracuioflibctn* 
Sionis  arbttraria;  qualiacftScnuani^n  feqnipoibt  condonnatia  /t/iM^ 


£&aQRS£XTVS. 

V  P  E  R  E  s  f  n  quac  noftra  conicaurafii  dcfcntcntia  dlBf./l 
ytt.  de  S*lmmiJni€rtlt&,  fubiiciamns.  Jd  ver6  vt  breniterexpe-: 
diamus  ,  Dicimuspone  duobus  modis  contingere  vc  resco- 
iam  giufibMslocatoobm  obli^Ks  ^  in  »  Yiio  itn. 
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VCfiinu!»>H  cft.vna c>>v-'&«ii^uc  CQtiiucniiouc  colonos  cum  vtrov]ue  locatof€ 
ConucnciJt  *lc  pigoorc,rjui  cjfus  clt  tjiic!)!  tiactac  \\\>  uwjsi»  d>  l. /! c/df.t^r 
lo.D.  Kciiiquc  jLalujii^i/t^.  /t       u<i»-  ^'iiiu,iti.,ttttt u'tU»  A\t^xo  ica 

ytci  Ju^icx  ubljg4tiu  pcr  tiupliaC'» coatMpdoiicmccHiurabAtui: « Padto  fci- 
Iket  «kobliganiMtrebuscul^ai  lepjHratim  adhfbito  iuvtyirriiiiifitdtccrt 
ffos iliaiCQWui  vtriquequi Jditi  locatori  obligacia  fuifle in  roliduin* (td  vi^ 
pciib.oiuam  jUci  > :  quoUcuQoitc  ncfcfia  c(k  <)uotiesaon  runulflieriun  vtr^ 

*qtteloi:4toti  obliga(je.:£t  hic  nimirutn  aCas  tii  slc  c^o  iiHcUtgi  voia  Vipii^ 
num  tn  di6i.  i  v//.  v b  tiact  ic  quidein  de  rf  bu$  coIodi  illat^s  in  fundum  coixi^ 
niuncni  pluriuinf«5c  qutdcaiiurc  p^uons.ici  efldcquibus  obitgandis  cs- 
preiriiii  conucncrit,  iioc  cn  in  ncLclLi  iii.i)  cll  uod  miMisvc  Scruianaatftio 
quai»  vtSaluianUtii  uiterJiaum  compctjt  :  /cil  non  ponit  conucnille  Vt 

'  tium<)uelocatoccin  riiuLil  dc  pignorc ,  nuad-  nccfiofbMCcffeeft.  Jo  cx^ittc 
•perta  cliffereB^ift^ioter  pignus  cxprcfliiiy.pro  ^uo  $eniioii»<fiiMa|Mnt  dk 
fcbus  coloniih  tiinJum  &pi:^4iuni^ru(U^uiii.^lati»tAr  pignuit«iiiiiaH)uo4 

.  fola  illatM^ne  Tcrum  inquilini  inpBaidiultirVrbaniifl»irtUcAenita|Mteaiur 
tiir^W^^lljii  >'cs  inquilini  lint  \\\xt£  iii-prjedium  vrbanum  quod  fitcbrmnnne 
pluriiim  «  fitri  non  pocclt  vc  non  iuu  iimul&  eodcmicmporc  obligara* 
cu  n  obligciitiir  per  folam  illatic)ncnu».|iix  pni  i  o  fifiit  vnicj  t  jl ,  ita  tcmpo- 
j-um  di(luicl.ioncm  c.\  lo.aioiurn  diijcilitatc  iccipcrc  i^iiliuni  p<>itft.  Ai  ^ 
Cpncrjrio.ciim  obligintucpct  padum  eXpfclTuui»  po^(ldp(jicxpad:umia- 
f  erc'edere>C>letciue.vt  jplurif  |>i|m4ta  euf  ftrc^  conicqMeWr  ^^^^^^ijyi^ 
anteriuse^ieiieccneeiUecpcoinde  aitecum  e»lococ<>f tbuiirf kero  poBpR 
cx  vulgari  iurjLs ccgula  quar  vulc  m  pignar^buf  cutt^ qui  (it  priorteq^pMi 
recciani  pQtMrem  iure.  lufitvt  ii  Jiucr  i(loslocacor(<.SaitiiantMn'tiitenljh^ 
^lum  rc Jd.iiur,  qu->J  vtiqac  rcdJi  poccl\  cdm  i  ngnlt  b  vbc  .nc  rescoloniin 
foMdum  obligat.is ,  vinccrc  dcbcat  i^qir  podiilc  ,vt  laibi'  VJpianus /. 
>/f.qui.i  lioc  cafu  CJCtcra  funt  p3nj,cinij  vn  rquc  iocitor  n  tdtur  pJCro  cxprcf- 
fo  cx  quoSaiuiiiaiiiii  nafcitur  $  ncc  qu«jd  uUci  altcro  anierior  ht  tdccicpo- 
|cfl  vc  idco  (^cbcg^Yinccrg  i^non  (iu>o)(;l)br«  14 enim  cd  i^s^p^fftMlfi» 
«impeftinet^fji<i!i».ad  cau(aitr'fo(fe(j(ioniS  de  ^  (oUqi«a«wwiMlp>^^ 
intcrdii^o.Sed  li  is  qni  tempoic  anterioreft  in  pfgitore«  cplia  prioinintcfpo^ 
ruerit  pa^^um^eobligandis  rcbus  culoai  velit  agereSeruiana>^iiodfao  ii^ 
preTacere cciam  potclVciun  habcat  rcsillas  in  folidum  obIigata%,vtncct  pro- 
culduliio  licdc  iion  pofridcar ,  quoniam  in  Scruiananon  depodcflione  qux-  • 
ritur  vt  in  intcr Ji<^to  ,  fcd  dc  lolo  lurc  pignoris  ,  in  quo  potior  cil  non  qui 
poircirorjfcdqui  piior  inucnicur.Itaqac  vt  vincac  is  qui  Bon  pofiidcr,  ncccf- 
farium  ci  cdaaxilium  a;^ionj$  ScruianXf  is  vcro qm  poOidanecSciuiana 
Indiget ,  necSiIuiano  >  nequeeriamd  velitaut adionem  il)am>aotintcrdf|' 
^omhoc proponcrepotcfl,  quia  pofiiJentt  ^  ne<|achuCj'nt^rdiil||D|aCik 
CommoJ  iri  po^^quoJcft  adipircendc  po^fcrfionis;  ncque  Serniana  per 
quam  poiTcflioquae  pciics  alium(it,auocatur.  Dcnnjueintcrduo^idosct- 
fu^Rcrum  coloni  pluribus  locatonbus  (itnul&  coniunftim  ,aut(eparatim 
obIi{».icarum  ,  niliil  iiitcrcfl qnantLim  a  I  hoc  vt  locator  qti!  non  pollidct 
pofiit  auc  .i(flionc  Scruiani  experin  conir.i  poflidcnicm,fiuc  aiius  locator  il- 
lc  fit,  fiuctertiuspoilcirorquihbct ,  aut  inccrdidko  aducrfuscolonum  ipfunb 
induceucctatucn  inter  ipfos  locacores  Saluianuin  alio  locatorc  per  fuaiw 
contiadidionem  tucndjcpolleffioaisiiur  g^tiavt  cxplicauimai  iafuperi<|r 
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concrahcndo  pignorc  vincac  Miana  lociioreiri  <)4tan«lt  ^oMbcem)  ^  quo 
haud  dubi^  vtncerctur>noi>  modo  fi  Saloianuni  propoheret  omnt  cafu ,  fed 
cuam  Ct  Scriifanam excrccrct  contra  cum  cjui  toDcurrcrctin  ccmpore,  ita  vc 
aon cifet p^crior»lic^ ncc pnor  ctict  cjuuno  n  inimU  in  Scruiana,qoam 
i*1ilriltfMi'<yMilitdhqw  fuat  panaipwtiorcm  cllc  caufam  pof- 

fitt»rfi(MNi  (iilftlLrA  ittl^ii<fleparia^Giffn  vcniilqiiclocatoris  pignus  ciut- 
d^ttteftgoff  ii^irmfi{^ttbd[MitlrHe^tdSmtoniii.  Quo^mBiAdSai. 
iiiatiil»<f£MtC)AihtetiafftcMiii|^jnr|i)  t^m  <]MOc^«j|in  voiasA»  IddNorib. 
|t6himalt^iu<faftoaliccrMii^iiit,vt  iam  dntitt)as,dumniDdo  vccrq;  lia^ 
Dcatprofeeon«entionem  pienoris,qnia  ^o!inn  paduiM  fuSicitadiaJMc 


:profeeon«entionem  pignoris,q\iia  'o!inn  paduin  fufficitaW   

dam  Salaianam,occtcmpDsp?.€Vi  fpfifl^tur  tanqiism  quod  nihilcommune 
haijcaccumiurc&eaufapoffeUionis.lgitor  inSaiuiano  hocphiseftquam  iil 
SeruiaBa, ^nod nihii  rcfert  an  rcs coloni  fucrint  oMigat^fimul  &  coniun- 
^mfhmm^mtMlAnhni  frwartf imiOmni  liqujdcuiL  airuyiftcit  lQC.at9r  iJic  • 
fBpoOidMcctaA  tfoorepol^^rkNrAtiiiiurcp  gnoris;Quitaiiieilii6  vince- 
W«fcd  rioecfeiiirifiScruiano  iuclido  cdnuenirctdr.l^th&cvnfimtototra- 
fiatu  noftro  ^ft qQoci  Cuiacius  bcn^  veiiquediidttnon  rempcrln  Semiaiia 
viticere  iJlu  qui  vincerct  in  Saluiano.Excipicndus  cnim  cft  ille  canis,&  qni- 
dem  vTticus,quo  is  qui  c%  locaroribus  pofteftor  eftifittamS  in  caufa  pignorit 
poftcrior  teiDpore.  At  non iJic  qufi  vir  dodiflimus  commifciturjfi  pluribos  • 
Jocatoribaf  e^iem  rcscoloini  no^  in  fulidum  obJigata:  iint  fcd  pro  partibus. 
HtMMlii^Afil  wmpi  ScnAttihiNipetiryBeque  Saiutaoum;  yc proMaioiiis« 
^ltiiiiSiMfiMaftlif  podbMri^  qaod 
«allCiteioiimacre  Jioc  caTu^driMfriaSrfiianocwiiqiHpoffide^itf^^. 
ftiana  vcrbeom  qt)i«ni|NMroi|tprior.  vffaqae.toiiii  fieri  poteftirtflolilead- 
p<r&om«i  cafu  vincatnrillequi  nulloiureagittquod  cflaaitin  co  quiauc 
Saluiano  aut  Seruiana  adione  cxpcrirur  pro  ea  iMrtc  quam  nulJo  modo  ha> 
betobKgatam.Ade6  vr  nontammaJe  qosunaiaiiagercdici^flit»  vfiinii. 

jVpERiotitfevis  coniungendiim  neccftari6 eft ,  ae^fdpi^ 
termtt^ainus  eorum  omniom,qu^  ad  hunctraftttum  peninit, 
. quod  fcribit  JuhanHs  in  </./,!.  f.  ylt.  de  S^fHtdn.  tnterd,  Idem  fer- 
kiart  oportere  fi  coJonus  rcm  quam  cum  aho  communcm  ha- 
*M^pgo<>^ll*«iiWftijlilieiiijfciIicet^  pro  par- 

lit  )ii6iYrampighori<  4etarMiMifre4ioh  pcr^Seraianaffn  n«c  p«c 
'SMatnumued  per  viilem  ad1onein,id  ^pier^niifiScMlaiMBi  U  tiypWni 
'cirtian»vt &^ihTpecie  preCcdence.  Nihifenim  prorros  int<rtftai^rfla^'cttHi-  * 
monis  pluritim  mdocacur  ab  v  no  tantum  colono  in  fundoni  vniusloCA^oris» 
'An  vcib  res  vniuscoloni  infcratur  in  fundum  communem  ploriimiinofifHb- 
ie£ba  conucntfoncvt/inguJisdominisinfolitlum  efretobJigata,  fed  vtnon 
"  niii  pro  partibus.  Vtr6que  enim  cafu^pignus  nort  contrahitur  n lii  pro  parlc, 
^^drindiilt^vtao  quide  cafu  quiar  focius  focij  pircem  obligare  hon  potwic 
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/.5  ^.vlt^nt^tf}»rjn pti_nJ  s'f.  AUero  aiuem  qiiia  non  id  adtum  eil  vc  cota  ret 
Viu  exlocaconbus  obLgarctur.bcconfcqiieiiicreadeni  iurisrjcio  facit)  vc  nc- 
quc  Saluiainiii)  nifi  aduerfuscondu«ftorc/nf  nequc  Seiuiana  iiue  concra  cxcra 
neu  11«  (iue  inrerlocacorcstprosputritcontpcierevniexlocaiocibussfcdnc- 
cctftr  oconfi  gtcndum  ei  iit  ad  quaiiSeruianain  vkhypotiu-cariani;  quae  duo 
qiiidcm  fuiu  nomina  tfcd.vniuseiurdcinqueaCtiotiislicctcoBti^fciipreric 
Accurriiis  d  i  (i,  Lvh.  cx  aliorum  tamen  quurundam  quos  leieit  potiu^  qi>atii 
ex  fu  I  fentcntia.inaie  in  eo  emen*i«tus  a  ttartolo  qutii  crror  (cripturae  is  ^uc- 
rit  poti  ls  quani  tioctrinz  ,  cilincamenappireai  relatosncc  noniinatosab  ' 
A  curlio  incerpreccs  nunaliter  fc  ^  propoiitadiHicultaie  cuolucrc  potuilVe 
quain  fcparando  non  folum  Scruianam  a  quaii  Seruianatfcd  ctiam  quafi  Scr* 
uianadi  ab  hy^iothccarrat  quod  apcrte  flulcum  elU  pugnacque  direrte  cutn 
f.  itemScruunA  Injl.de  a[lton.  ahilque  innutucns  luiis  locis. 


ERROROCTAVVS. 
De  ytili  S^^lmmf  in  g>ecte  hunfrmcif  ,Dkde  Snlkidn.interJ, 

O  N  alius  in  coCo  iure  noftro  locos  eA  in  quo  fiac  mentio  v- 
cilis  Saluiani  imcrdidi  t  praeccrqu^tu  in  Li.  m  frtu€tf,D,tllMt, 
deSdluim.  interd,  vbi  propooicur  cx  luitaBo  rpecies  elegans 
de  colooo  qui  anciilam  infundiim  \  fecondu^umchtxeric 
pignorisnomine»cikneam  vcBdidciic  noneonreacieaccfci- 
licec  locaCore.Hoc  enim  neceiTarib  poncndum  eihne  alioqui 
fatendum  (it  reminbm  efle  pignus  ^  locatore  qui  venditioni  confcnferitvquf 
TCf  non  mindsSaluianum  interdidumi  qoam  Scruiaoam  adionem  impedi- 
rec Lx.CJe precdr.  o*  SdlmMn,interd.  Ait  vero luliaous  quod  apud  anciliar  hu- 
ius  emptorem  exancillanatnmeAei.asadprelMin<iendigracuvcileintcrdi- 
6tum  reddi  oportere.  Hic  vero  fbiciiD  &  cx^brupto  intcrpretcs  oo)nes  cx- 
clamanC)8f  poft  omnes  fcd  altius  qu^m  carceritDeus  bone,quis  crcdat?laco-> 
bus  Cuiacius,Viden)inqDiunt,dari  hocinrerdi^tnn  etiam  contra  empcorem 
de  parcu  apud  ipfura  eraptorem  edico  ex  vcodica  aocilla  ^  £c  quod  magis  eft 
<iici  vcilc  hocioterdi<f^umncputeslulianum  pugnarccumlmperatoreqtii 
in  d.LiCdeprecxr.diCeni  afHrmat  non  nifi  contra  conduftorem  debitor^m  vc 
daritrcilicctdircdluin.Subcilius  verb,^  diis  placc^jargumcntatarlacob.  Me- 
l|och.i«  remed.iMifife.foJfeff.  non  efTc  dubitandum  quio  de  aocilla  ipfa  vei>- 
diu  multb  magis  idem  ip/um  feorerit  lulianus  quod  fcripfic  dc  partu  aocii- 
lac  non  vendico,fcd  apud  emptorem  nato:eiui  nimirum  adprcbendendi  gra^ 
tia  vcilequoqueintcrdidumcompecere  >  cumfierinequeacvcminusiuns 
habcre  debeac  Iocacor,id^mque  credicor  in  proponendo  Saluiano  pro  ancil- 
la  vendiu  quz  cxpreflim  fuic  oppigneraca  >  qui^ra  pro  ancilla?  partu  de  quo 
nihil  exprefle  di^um  fucrac  in  pignoris conucncione,  quique non aliam  ob 
caufam  podic  videri  obligacus ,  qu^m  qubd  macris  condicioncm  rcquacur  /. 
I.  Codic,  de  f4rt,ftgnor.  Addic  Cuiacius  Itbr,  5.  Ohferudt,  cdpit,  24.  Sicuci  non 
tancdm  Seruiana  adio  aliqua  ell ,  fcd  etiam  quaii  Seruiana  «  quac  &  v- 
tilis  Seruiana  appellacur  >  iu  &  admicci  oporcere  non  tantilm  Saluia» 
num  interdi^um  aliquod  cfle  9  fed  ctiam  qua/l  Saluianum  ^  id  tH  v- 
'    .      ■  '  "  tilc 
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tiieillacixDtus  mcmtnic  loiiahus  in  </.  L  i.  m  friudf»  Ego  ver^  tiaict^iior 
fim  ncgarc  quod  lulianus  tafDaperie  rcribit>&  certc  veridimuin  cii».a- 
liquot)  eiTc  vtiieSaiuianuin  quoti  iu  liici  poiTu  &C  debcat  ad  djffercntiam  di* 
rcctt  ,  ncgo  cameir  luiiani  icntcntiam  cam  eilc  quam  omnes  interpre- 
tes  iibeifin&tint>ytiiuieididu»m4lM'n^  exeiccri 
^■eai  tpumidn  A  K6m  §Uo  .iriU  mbu  Nei»  nico  qui4  cMwe  fit ,  cur  piCH 
^HriHn  iiabcanL  tubtl  uIeiftnAlIe  laIianiio|  (jm  in  eius  ycrbi»i)ii^(ic 

ioBUie  <|Md  addamuia  vel  detvahamui  >  ^mc^/  «rpiri/  tm^orem  ex  miilA  Hdnnii 
eti  ,  eiws M/fneheiiJeruligraftAifttie  ittteriitfiumredtii  opertet  e.    Aniosqiii  non 
luliano  fcd  erroribusiiucrpreiumpugnani&bcllum  indicimus  non  dc  il- 
.0 nunc difputamusy  ae  qua  rc iD^erdjdum  Saluianum^iiue  directum.liue  v- 
uie  dari  oportcac ,  Qed  t«iu«i«i ,  cgAtra  <|uema4in  ,coatr^  v^qditprcm  ancili^ 
iWitfiiii|ii  rtwiiinftiirirti.ai4iiiil»re<H^  verp 
^»c0iwf >^  cmpcotpri » ^noJ  it)tci;p«ece>  vQlunc.  >1qc  «uieiiB  eft^cMm 
ihiiMH ■ily h ftr rihiTinniir ^  1^^ '  '^^^^      dubicalM|,^iij|i  jNlucr^..c9yMn- 
■Aoirai  cantummoJo  intcrdidum  dan  polletita  nequc  putab^^five  vtqu^ 
^jttam  crtct  tara  ftupidus  quirerponfo  ilJo  adc6  cleganti  dcccptus  probare 
vnqmai  cx  co  veIlct,cmpcorem  ex  incerdiclo  jIIo  vtjli  poirc  conueniri,  funt 
cmmCcmpcr  fapponendi,vt  cft  in  brocatdico>icrmini  haUilcs,  nec  vnquara 
fKienduui  cft»vt;iacerpoQrt&maxtiiic.pnid<utuqi  ifitc^preMndis  £ngainus» 
^liecla&poii^iDfsjiattiiafitecfiHi^  qu^e^  lie  iattil^ 

«dMi^m,^o<ieci4(%4i(ertc  rcriptum  lcgereturjantamen  verttoi  eCb^m^ 
j|»omodoaccipi  opcirtctvridubitari  probabilitcr.pe(I'ct.  Nam>vchabctl)mr 
temiaiuris  |>ontthcij,inteile^us  didoruin  ex  cauHs  dicendorum  rumendot 
eft,non  concr^.  Cum  igitur  lulianus  de  illo  tantum  qu£rat,qua  dc  re  inter<- 
<iichimconipeucnoncontraqucmdetur,Quis  fcrat  illationem  iftam  in- 
tcrpretum  »  vc  cx  co  quod^crjptumeildep^itu  ancillz  qppignciatz  apud 
effiptorcaiuedito  interdidciip  vtil9-#e44ioptorceve^infecaQt^  empcoremi- 
9iaevtiiii«l(ffdiifto<oiiBCQici|«fle^.  ' 


• , .  * 

£FBLLiTincerpi;etes>quod  videre  non  potueruat  quisaiiua 
pcsMraDpCOKcniOMliicfuripoiCt  S^iiiMO  de  partu  qui  a- 
pud  «mptorem  ipfum  natuj  proponaciu^illud  vccdjongc  dif«^ 
(iciiius  cft,qui  fieri  poffit  vcconauftoi»  idcnioucdcbitor  qui 

_^  ^  '  iiiciUa»  ¥ciiiiidit  comieiMatar.pco-pMtu  poA  veodicioocfli 

haco  :  quoa  tamen  nos  adiirm' mus.  Nequc  tauicn  FaciIiiU  qmcquaai 
eft ,  h  propitls  intueaie.  Cdm  enim  ancilla  venilcbatur  olim  »  occurre- 
bacpaUimt  vt  propcer  vitium  aliquod  appareqsquod  antclatuerat,  red« 
bibere^ ur  ex  xddicio  fciUcet  cd^dto ,  cuius  iu  eam  cem  prxcipuus  vfus 
«KCK.  14  »vcr^3cplai  'cBcaidbat  »  ctiam  quod  ex  anctUa.  poft  vcnditior 
aecD  »  «  proinde  apud  CMflorcm  aiciipi.  Cfac  r .ceddi  opoctebac»  6y 
«evjiitftattikl|Mitiiccfe»fittefiiiiK^  ^nodfia^ 


%fi   ANT.  FARBI  DE  ERROR.  PRTAGMAT. 

hi  51.  |.  /t  Mnall-t»  D.  de  dd  '$t.  eJici.  viii  adiitur  ,  lcd  eth  tortc  vfusfnl- 
£biis  proprietaci  aticreucric  indubicarc  hanc  (^uo^ue  ufii  uendum  eHc: 
fcd  &pecuIiumquodquxruc  apudempcorem  >  Ci  modo  non  cx  reipfius 
emproris  quxfitum  fic  ,  fed  aliunde  obucnerit.  Qu.d  enim  aliud  cfl 
redhiberequimfacere  vt  rurfus  habeac  vcnditor  idipium  qaod  habucric 
^ntcz  le^.  rteihibere  ii.  eti.  id  cA  eodem  prorfus  modo  &iure  quo  nunc 
habcrecfi  nunquamhaberede(ijflct?Nam  &folemus  idco  dicere,  Manci- 
pio  redhibito  retrovei  omnia*  vc  Paulusloquicurin  le^.qnureSilHtm  9.D.  de 
^ieH.iMJtcjnut,  r4N/!/vic?.  vbicxhocinferCy  non  vidcri  aiienare  ludicij  mu^ 
tandi  catifa  cum  >  quiredhibeti  nifi  propter  hoc  ipfum  redhibcat  non 
aliis  redhibiturus.  Etratio  ei\  quia  redhibuio  fit  ncceflitace  lurisexparte 
venJitoris  ,  qui  recufare  noa  poce(l  quonuniU  rcm  recipiat  H  empcor 
redhibere  veliC)  quamuis  cx  pane  emptoris  lic  voluntaria/.  ffkem^^,  f,  fi 
fuit  tun  e9n(tlium  D.  de  ^dtlit.  edici,  in  cuiut  fine  obfcrua legendum  e(iie 
>fM^/rifw  non  if^i^/iVif.Necconcrarium  e(l  quodplaccc  pignus  nianerc  o- 
bligacuin  etiamri  redhibitum  fuerit  mancipium  ,  quod  fuerac  pignoratum: 
J.l.bettem  f,fi(nut.  Ita  vt  non  dcfmat  Seruianz  locus  effe  niii  cx  voluntate 
creditoriseinptorredhibucritrcmquamcmerat/.//</fi»;/«r  4.  inprincp.  D. 
^uib.mcel.pign.yelhypoih.ftltHf»  Id  enim  racionem  illam  habet  quam  modo 
diximusqundcx  parteempcorisredh<biCio  (lc  voluncaria  ,  ci^m  nemo  co- 
gaceumrcdhibereinuicum.  In  quo  diftcrt  redhibitio  quz  (it  edidi  po« 
tedate  ab  ca  quoe  (ic  ex  neceditace  padi  przcedentis  concepci  fub  condjcione 
cafuali  non  Dotc{izt\uil.i.e»d,tif.L^.dit4S l.^exdnobuj ftd  dr  Maririltu  7>» 
dein  dtemMidtcf.  nc  fcilicec  aliccr  po(iCo  iure  6ercc  iniuna  vcndirorio|ut 
non  alirerqu^m  certailla  did^quelege  fucrac  vcnditurus.  Czceruinium 
quoquecu  n  rcdhibitio  (iccx  edido  /Ediluim»licctp'gnus  tnamac  obJ  ga- 
tum.quod  abemptorc  ante reJhibicioncm  fucrat  conttitutum  ,  liiud  lanien 
quoque  vctum  ed  non  alitcr  videri  vcA^  Fa£lam  rcdhibitionem  qu^m  ii 
pignorc  liberatum  mancipium  rcdhibeatur  ,  qucmadmodum  &  redimi 
illud  necedc  e^Tct  (i  alicnaium  fuiirec  ,d.f,pignM.  Id  (i  non  iiac,n.hilomii)iii 
manecquidem  pignusquod  fuit  ,  fed  cenccur  emptorvenduori  ,  adto  ve 
non  pnus  ad  redhibitioncm  admictacur ,  vnje  illud  etiam  fit  vt  ci^m  reddi- 
tur  abemptore  mancipiuni  vcnd;tori  dedolorepromitti  oportcac  ,  (it^  e 
cautio  necc(rarianeforicautpignoridatus(lt  fciuus  ab  empiore  ,  autiuifu 
ciusfurtum  fiucdamnumaliciiidatum  fiti/. /.rf<^i>/6frf  jf.  i  yt  o  i*' (}" cte  l,  f 
fifimeptMn  18.  D.  dereiyindic.  Enimucro  (ipignusab  cmprorc  conihcu- 
lum  in  ancilla  rcdhib^ta  manec  obligarum ,  M  1I16  magis  ccrtum  eft  manc- 
repignusquod  ab  ipfu  vcnditoreineademancilla  conHiturum  fucrat  1  ncc 
inJigere  vt  per  reahibitioncm  re(f>ifcuetur  ,  quod  numquam  euanu jr, 
eilrn  alicnatio,  neque  fada  (it,neque  iieri  poturnt  niH  cum  fua  caufa  /.  dehh 
twem  i^.  O"  p^ifl'  C,  de  p*in§r.  Ifg.  ynic.  Ctem  jdien*  ^(re>tt.  niM  tnterd.  rer./udr, 
sU  n,  i.  diiendtiit.  6y,  T).  decenir.  enipt.  C  jm  tgitur  dubitari  non  po^TK  quin 
«ncilla  reJh  bita  quxfiierac  i  vendicorecodemquc  condudore  oppigne- 
rata  locarori  ante  venditionem  ,  maneat  fempcr  eidcn^  locaiori  obli- 
gata  .  illud  omnino  confcquens  cft  ,  vc  partus  quoque  apud  empix^* 
rem  ex  ipfa  editus  ,  &  cuin  matr«  redhibitus  in  eandcm  pignoris  cau- 
fam  recidar ,  m3tnTc[ue  fuat  condicio»)em  fequatur  ex  /.  1.  C.  de  f*rt, 
f%>**r»    Nec  tantilin  G  ponas  conccpcum  hiiife  apud  vcndiiorem  ,  vt 

iidem 
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iJJetn  ifiterpretcsnoftH  mal^  ponum,fed ctiaroii apud einpcorem >  vt  om- 
juam  apcnifiim^  probat  rupradidus  Vlpianjlocus/ff  </.^^4miZI!4  ,  miliis 
verbis  ^  ynm  furtkstjfit/ktflfres.  Qi:omodo  cnim  fieri  j  onci  vi  piurcs 
panos  cditi  eircnt  apud  cinptorcm  ,  quin  faliem  poftrcniusapi  deiindcm 
coBceptus  fmStt  ?  Pliircs  (i^uiflempartuscum  dicimusnonplure&iiberos 

itgmfipaaiBS  ftfftuotnilittiads^tcmpoiibtif  ft«»nceptoiiim  ,  &editoriuiK 
i^9fM  i6»  JBhi.'JLt,  hwm,  M  coiusrcntffmiiAcmf  ndatifMierccapfii^a» 
lri.i^.r(Miffl.<i^M.t.crj.  Ncc  quod.paniis  9p»fiitopt#rcmf:Qnccpcu# 
nonqoani yenditoris  focrit ,  ad  ren)  uc\x,  Nam  vt  mancipio  in  f auiMapir 
gnoris  dato  y  ctiam  illafjHae  ex  co  nata  funt  codenj  iurc  habeantur  ,  fuifici^ 
Vt  ad  cum  qui  obligauic  ,aut  ad  hcredem  eius  dominium  ipforum  quanco- 
«le peruencsit  /.  VyudM 29.  f .  l.  D.  pigmr.  vb i  proindc  quod  ddditur fi  ta- 
■WiiilMipwiM  if  d  ■■plliitui  pcpcrcrtt ,  nonforcpaitumobligatum  ,  dc 
fM  wtf tpodom  iie  ConiUc  tb  fmptoie  vcnditurern  nunr 
^iam  redicrtcf«fft^biuotiefiii9  M.quiexquo<ie»e|fiAus^lleQipiat- 
lisietiadeieoipef  ciMMafCKit^aittm  ,  V^imi. 

qtRfrorfus  volontariapeniencritaJ  venditorfiiB.  lUaiiquidem  rctrqaaio 
qnaiB  pcr  rcdhibitionem  ficri  diximus  &  pcr  quain  vt  ancilla  r^iUulMt^ 
poriniie  Uabcnda  HtquoJ  ad  vendaorem  pcriinct ,  acfi  vcnditanunquam 
#iiillct,obn  firoiliter  iocum  hahet  ciim  &  rcdditur  cmptori  cx  caufa  f\ou^ 
«MM^eiiti0nif,qu«^t  oiDoiiio  voluntaria<<Uj.w^*.2>,-y*i/>.w      «.  yelhy. 

^itfCkquQtaincn  phwafcaiyBilcapitedtyav<SiBruiitt  VftumUiud 
ittterpretacioiii  Bi^st  obftare.vidtnK»€uiQd  a^U\imimmm^J*^friwj 
opi  itSdmdii,  mient,  ouHa  fiat  memio  redhiMeius ,  idetSqoo  cmiM!Mi|bi| 
intcrpretatio  noflra  effe  videatur,&,  vt  loquuntars^oiiiajciua*  ^ll iVH  fCt 
fpondi  fupponendosfeinperefrt  termiooshab»lcs  ,  neque  id  commeiMiiii| 
autd  utnationcm  dici  debere  ,  fed  aptiflimam  plan(?i]iie  ncccllariam  intcr- 

Sitiooem»oe  aiio^t  (KuUa  cogeote  verborum  occcijitatc  r4cio  ijuis  wo- 


C|r     f{4rj!u  fif^ptvl^iijidto^fuJ emptcremftncefto  c  *Jyeptlitortmreuerffnm 
.    .dehntairfcli$9$SdlpiMhm€»ntruem^tore^^^     '  *' 

%  T  probabilim  hafiiare&qoacrcre  quispofnt ,  qiiida«e£. 

tradare  tn  hac  fpccic  dc  vtili  intcidjcto  ,  ciim  po/1 
U  rufficere  fi  ponamus  agi  dc  pariu  pignoris  q«l 


JJS  *^  -21122!*  ^^^'8'^"*  P»'  rc<ihibinoncm 

'«*»«f«^  /f"""»'*"»  l**agt  aduerAit  conduaorem 

fccio,impcdit  qt]43iminus  dirc^^  Jioc  c*fu  coropetat  ci^mbnmia  mioac« 
rere  videantm  ,  qnjp  rolent  facere  vt  poffit  locus  eficdinteSaiwtM^Hoc 
vero  ctiam  eft,quod  intcrprctet  noftri  videre  non  potuerom, pandqoe  fat^ 
.Uflisctiamnum  vidercnt ,  U  non  efrctfacilis&propcmodum  obui?refpon- 
m ctvjs quc in pr«ccd«ncjbus djfputauimus.  Elcgans coim refpon<locft. 
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tr.idi  jiigaoris  dcrceiidcrc>qui'ii  cx  pa6bo  adhibito  pcr  quod  cxprcffitii  con- 
ucncrit  dc  pignorc,vt  difertc  fcripium  ci\  in  f.mtcrd.ciNm  autem  Infi.dc  intertL 
Iiidc  nidiq-ic  fic ,  vc  qnciijadiiiodum  potcrt  Salaianuni  diredum  conipctcrc 
ctfam  pro  re  quar  ncc  vcie  oblig.iia  lic  ncc  obligari  pcr  condu6torcm  pocuc- 
ric  ,puciquarfucritalictiariuealicnanifciucrit  ,  rnicignoraucritcondudor 
<jni  eam  aut  bona  aut  mali  fidc  pignorauit,dunimou6  cam  pignori  tuturara 
cxprcfn  n  pcpigeric^/.^.»vr.r.//ir//«.M.iunJt./.i.i^  pm.^D  demtp-aw^.  Ita  quoque 
c  concrario  non  podit  coiiipciere  nc  quidcm  aduerfuscondu^Storcm  etiam 
pro  rc  quar  pignoris  iure  ac  vinculo  vcrctcneatur  ,  H  non  iticcrccllcrit  pir 
dum  cxprenum  de  re  lila  vel  fpccialitcr  vcl  gcneralitcr  obliganda.  Atqui 
ciitn  dc  ancilla  fola  pnftiim  pignoris  conceprum  cfi,prxfertini  qux  non  rac« 
rit  co  tcmpore  prargnans  licct  parcus  quoque  poftea  eJicus  liue  apud  condii- 
^borem  ipfum  aiite  vcnditioncm  ,  rmcapud  emptorempoft  vcndinonem, 
dummodo  fecuta  quandocunque  rcdhibitionc  petinde  obhgatus  intelliga'' 
turacli  de  obligando  co  nomin  itiin  conueniirct  d'.l.\.CoJe  pdori.pi^nor.dici.L 
'Pdnlia  i^.f.uo'  ifi^finjfof^  zG.^.v/i.DJe pten-r.  Vcrum  tamcn  efb<jiccrc  nul> 
lum  deparcu  obligaiido  pai^iim  intcruciilfl'e,foiaquc  iurispotef^ite  tieri  vt 
partus  qiioque  oblig.atus  f.tnfeatur ,  quod  Panlus  noftcr  non  obfcur^  (igni- 
ficat  in  did.t.V.iulHi  jj.i,  ijs  verbis    quuqucijtu  ex  $fs  n,tu  funt  eUem  lure  haben- 
djt  funt  ,  &paulli)pbft  i  /tHe  (peualtierdehu  connenertlyfiuetionyViintclltgi- 
nius  non  tam  vi  padti  cxprelfi  hoc  ficri ,  quim  authoritatc  iuris ,  &  cx  con* 
fcnfu  prudcncum  quorum  auchoncas  tuic  in  eam  rcjn  imploranda  d.l.i.  (^oJe 
p.irt.  piino^;    Faceor  ficri  hoc  in  conrequentiam  padli  exprclli  ,  quo  ancillt 
fuicpignorata,quia  (i  mater  obligata  non  fuilfct ,  ncc  partuscflct.  Scd  ncgo 
hoc  fufticere  ad  induccndum  direcluni  Sjluijnum,quod  vtjquc  [cquirit  nc- 
ceirario  vt  padum  prarcclfcrit  exprcfl*um  deobligandafiucfpcciaLterfiue 
gencralitcr  ea  rcpro  quaSaluianum  excrcclur.  Atqui  quod  pactum  inicr- 
uenerit  dc  ancillaobliganda ,  nonpotcftfacere  vt  departu  quoqucanciUa: 
obligaiulo  conucnilTe  vidcatur ,  ne  qtiidem  cac»te,qoia  non  tam  cx  tacica  & 
prxfumpta  contrahentium  voluncaie  fic  vt  partus  qaoque  obligitus intcl- 
ligacur ,  quim  ex  mera  iuris  rationc  ,  quic  omnino  facit ,  vc  parcum  pigno- 
ratx  ancillx  iii  pari  canfi  eflc  qua  matcr  eft,prorfns  nccctrc  fit :  adco  vt  pro- 
babilicci  dcfendi  pofljt  non circ  in  potcftatc  contrahcntium  facerc  ,  vt  ma- 
trc  obli^^aca  non  lic  cciam  obligacus  j>artus  cx  c.i  cdicuscuiusdominium 
flc  pencs  dcbitorcm  ,  non  m.igis  quam     Iibcr  fit  non  feruus  ,  nifiqiiod 
ctiain  apud  cmptorcm  conccpcus  pcVindc  feruus  (ft  ,  quia  matcr  ancil- 
la  manec  ,  ac  non  acquc  obligJius  cft  licct  mancac  illa  obligJU  :  Ni- 
mirum  quia  iuris  ratio  qiut  facit  vt  partus  ncccirario  fcquatur  condi- 
cionem  matris  non  minus  in  iurc  pignoris  ,  quam  in  coiidicionc  Oa- 
tus  ,  eadcm  ipfa  impcdic  ,  ne  pignus  vcilitcr  contiahi  poflfit  in  ca  rc 
qux  ncc  conftituti  pifi;nun$  ccmporc  »  ncc  poftc^  vnquam  fucnt  dcbi- 
toris  aut  hcrcdum  iplius.  /.  ante  omnid  23.  D.  de  p»  ohat.  /.  cr  (ju.f  noudum  i^,in 
prtrKip.cr$-^'D-^^f^i,"°^'    Ac  ci\iii  partus  ancilU  apud  cmpcorcm  c- 
dicus  perucnit  ad  dcbitorcm  prxfcrtim  cx  caufa  rcdhibiiionis  ,  vtra- 
que  iuris  ratio  concurrii  vt  parcus  ancillc  fit  pciinde  obligatus  atque 
aiicilU  ipfa  »  vique  inuitis  ciiam  coniraiicntibus  condicioiicm  matris 
nccclfarib  fequatur  ,  cclTinte  fciliccc  inipoflib.litace  quae  fola  faceic  po- 
Urat,  nc  fcqucrccur.  £t  umca  quia  pcr  confcqueutiam  ^udi  «xprcffi  quod 
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c/eobHgand^matiesntcrpelitum  Uicrat  hoc  cucm;  vtpartus  quoque  cbli- 
fiaxusmtcijigfiii^.  B|:f)^  lubtj)itcr  luli^vous  rcfpoodic  vtik  imcrdi(^um 
6>cffifti  9CiaamQ^^m4aia^  ff c  locatoti  adncifiis  condudonm^t^m  vunni-. 
qttrcnm  ^tcfapMm  hiiacAligttaiii  cflercuera  i^&paAuni  aliqood  in- 
tfnKoifle  non  qao  partni  hk  oVug^cus  di  9  Ce6  proptcr^ood  fit  oUigatut.* 
Pactuai  viddicct  ilJod  quo  mater  obligau  £mt»  H  iiof  qoo  partus  non  cffec 
obiigatus » c^uiancc  iDatcr  (.{TLr.  Tantoque  iitagis  ncceifarium  erit  boc  cafu 
$aiu:anuni  ii  ponasaticillam  non  fuide  condudlot  isifcd  alicnainjputa  quam 
ipie  a  non  donnnO}liucbona,liuc  niaia  fidcconiparaucrat,cum  hoc  csfu  ne- 
qucScrui^najncquc  (^u^ii  Sciuiana  goilitcompctcrc:  Poffit  tamen  Saluia- 
aom  ia  qiio  agitur »  v t  dixi  .ooo  do  iorc  p  ignorls  M  dc  ioU  pollcnione 
fbioa oidMptiqBiwKjpcr  hoc  intcrdi^Mn  iofta  fcniret  caoia  cft  ^  tale padum 

S^n«rc.pi(ac^flcriteaiquo  fuiiret  resobligataualiudnihilobligatioiicoi 
pCcKoi^liimquod  in  propofita  rpocie  accidit»  in  aua  potcrat  padum  de  o^- 
^igncr3n<1a  ancilla  (ufiicere  adparturo  quoque  orligandum  licct  dc  partii 
o^conueriilet  »  fi  ancilla  non  fuiiTct  ahena.  Hocvcioetiam  interpre- 
tesBoftri  non  intcllcxcrunt  ,  qui  numquam  dc  Saluiano  tra(ftant ,  quin 
^ifiQtvc  res  pro  qua  jnterdidum  propoouur  iiC  vcrc  pbiigata  ,  ncc  con- 
tcmi^ifpadlo  pignoris,auo  tamcB  contCDtoni  cftSaluianum.  Idcoque. 
«O^niii  di/pq|ani  «  qoinieri  po/lit  vtpartus  apud  eniptorcm  cditos  »  iQt 
''~'~7^i||(|caton  9  &  vt.&ciai^  obli|$ltiun  >  pooont  fiufle  conceprom 
4obi(torem ,  ckifttmaotca  oon  alitcr  fieri jpoiTc  vt  veniat  in  Saltfia- 
nuai.        alioa  iUcit^i^aoiacft  ncc  inio^  dimciJis^Pequoiamfcpar»- 
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Vit  R  V  N  T  interprctes  >  An  partas  ex  ancilla  pignorata  &  ven- 
ditaeclitusapuciempcorcm,oblig2tu$cflecenlc.iiur.  Ideo  au- 
tcm  concipiunt  quxdioncm  dc  partu  cdito  apad  cmptorenit 
quia  in  eo  qiii  cfTet  editus  apud  venditorem,  cundcmqiic  dcbi- 
torcm,non  dubitarcntquin  is  quoqucpignoratus  intelligere- 
tur,  fiue  quod  ex  rationc  iuris  ita  coniparatum  Cit ,  vt  partuin  oportcat  leqai 
condicionem  matris  Cux  Lt.QMpMrKpfgnw.  Siuc  quod  itarcriplcrmt  dilertis 
vcthiiliircconC^ikiinLfjti^iiiJforiO.f.vIt.LVafilujrfff/e/iHitl^.f,  i.D,dept»mr. 
Dubitant  de  foio  co  partu  qui  editus  (it  apud  emptorem » &  dubitandi  cao.^ 
fam  rumiinccx  eo  qu6d  aliisquibufdjra  rurisnollri  locis  videantur  prudeni-^ 
tcs  noftri  in  ca  c/Tc  fcntcntiajvt  partum  cditum  quoque  ipud  cniptorcj»  vc-^ 
lint  c(Te  oblicatum,  prxfertim  vcrb  m  Lft  conuenerit  xi.f.pfundus  D,  defifmriWk 
vbi  Paulus  aitifi  Fundus  picnoratus  vcnicrit  manere  caufam  picnori^jifl 
quiafundus  cumfua  caufatranlearySlMrjinquit ,  infirtu  Jnallje qui pffft^endiiWjl^ 
Uonem  nJtM/if.cui  fcntentijr  congrucreputant  ,quod  ex  lulianotraditur  iirA. 
l,in princif.D.de  SjlHiMJnterd.Si  colonus  ancillam  in  fimdum  pjgnorisnoml- 
nc  duxeric,  &  cam  vcndidcrit,  quod  apud  cmpcorcm  cx  canatum  e{\  ekis 
aJprehcndcnd!  gratia  vcilc  interdiftum  rcddi  oporterc.  Quomodo  cnim 
polTct,  inquiunt ,  conlpetcreSaluianum  pro  parruancillz  fi  non  pirtus  ip/c 
pcrindc  obligatus  ,atquc  ancilla  ipfa  cfl*e  intelligcrctur?  Vidcnt  t.imcn  c.x 
diamctrorepugnare  cundem  Paulum  ind./.  pjidt^jf.  i.  Dt  pi^nor.  vb»  poOea- 
quam  rcripfuih  manc:pia  in  caufam  pignoriscecidcrinr,  etiam  ea  quar  cxhis 
natafunt  codcm  iure  habenda  eirc  fiuc  fpecialiter  dc  his  quoque  obfr|;an- 
dis  conucncrit,  (iuc  nonifi  mod6  coruni  dominiuni  ad  cum  peruenerit ,  qui 
obiigauir,  vel  ad  heredcm  cius ,  fjbumgir  m  hxc  verba  C^terum  fi apud sltum 
(lomtnum peperertnttfion  erunt  •^//j.i/^.QjiTocus  adc6  apeitus  eft,  vt  non  aliara 
conciliationis  ineundat  racioncm  vidcre  poirmt  intcrpretcs,  quam  vt  dicant 
diftingucndum  eflcan  partusapud  cmptorem  editustantum  Iit^fcd  concc- 
plus  tanienipud  vcndrODrcm  ctwdcmqiK  debi|orcm  ,  An  veroapud  cm- 
ptorem  &  c6nccf)tus5^  edicn5.PiJiorcp<u  voluntobligatum  cffe,  poftcriorc 
autcm  non  cfllc.Inquo  npcrtcvim  faount  Paulo  tani  f»  </.  § .{i fundttf  in 
d.^  iU.VdutuJsncc  minusluIiano;></.f4.;»^im»^Vr  yx/wMB.i^/^iY/.Omnibus 
enim  lo^i$ift1s,tarrt  quibusprobarc  vdispaitum  eHeoblfgatum,  qi'im  qui 
prxfcfcrant  nort  effc  obJigatuiii,naciiiitaci$tcmjpusfolum  cxpriwiunc,  &  c6- 
(idcrant  lurcconfulti  non  conccptionis:Cuius  ianc  ratio  hac pnrrc  nc  haberi 
vllaponit ,  iuris  racio  ipfa  omnino  facit.  Nam  ci\m  partus  pnufquam  editus 
(it,ncc  partus,n<K:  Jioiwo  ifici  ftc^it  i.tnfJctdtJ  ^.f.i.Duid  lei.faU  td.  quid  re- 
fecre,qua:ro,potcfl  ad  eum  poiids  obligandum  ,  quod  conceptusfucrit  .ipud  ! 
dcbitorcm  fi  modb  nacus  lit  apud  emptorem?  Quotics  cnim  dc  hoc  quxri- 
musan  reialiqua  fitpignoriobligaca,iltad  vnum  inipicercprarcipuc  debc- 
inusan  ipfoconucntionistcmpoic,an  faltcm  aliqunndo  poftca  fucrit  in  bo- 
nis&  dominiodcbtcoris,  cum  ccrtiflimi  iurisiit  non  aliccr  pignoris  datio' 
ucm  valcrc  pofle  Ldute  entniM  ij.  D.  deprobAt.L  c*      nondmn  \yin  princip.fir  $, 
I.  D.  de pi^nor.  An  iion  autem  prius  ell ,  vc  partus  fit  naius  &  cdicus ,  qu^m  vt 
poffitdici  obligatus?  Omnis  flquiJcm  difpofltio,  vc  noQri  iadarc  folenr, 
prdcfupponitfubftantiam,  nccfieri  poccft  vt  non  encis  ,quod  aiunt  philofb- 
phi  >vlI«fincnuaIitaccs.Ncquceftqubd  quisad  hanc  fpccicmtrahat  ,Eum 
qui  in  vtcro  cft  iam  exiiide  haberi  pro  nato :  Id  cniin  toties  vcrum  eft  quo- 

Qesde  I 


Digitized  by  Google 


Z>£ CAIX :tX?.ERJCOJL  W.'  ' ^  ^ 

tiesiicilkiuf  qui  in  Ktcrocft4(uiii|i94Q4giUtc  ooa  cuun^i  dc in^omwcKlA 
cnftciartW^./.^^ffriiiffrtyk  ^^ttwjlM,  &ww».Iiii:o«iiioiumtiii^  eft^on 
0»iiiino4wAtiuf  «ft  i  i>  vt^ra  U  lu  bcar u  r  pco  jiato  adboc  Vt  iSto  £Kilidi| 
habcatur  promcXiiiiJeobi^O)  Ci)m  oblj|^oilla  Quo  cxpreiGoF&%Oy 
cialior  efttCO  magit  iniDcdift  i)c(>oirit  illc  maiiuroitti/,^  qtM  no9  Mk/itum 
^ Df^i  fitu  m*Mmip.4d liimi,  perntn.  iundt  /.  gemrditer  19,  D.  tjui d  futk 
mMumifi,  Practcr  lil  quod  rcgula  i!la  ad  liberos  homines  taotum  pcrtinet 
floocttiiin  adfcruos  vc  alil)i  inonuimus.  Qnomodo  cnim  partus  ancillz 
<onceptwsl|Ab«i:cturpronAtuj<|ui  ctiam  iiatushabcofim  eflct  oro  nuUo? 

ieri  mflo  modQ  (^otdl  vt  M.Qnuw  pertincat  ^t.codfonNum  iivif  dttslji 
piUom  habent,  aJeoque  nec  pr«etori)/.  q4t*lkmfvt*%o,  f»/fr$nt/  qmf^t 

l)*^4iefi4m.T-*(er,fcfi.  Kiliil  igitur  potcft  intcrcnci  vtrum  ancilla  pigooraT 
taconccpciit  apud  dLb-toicii)»cundcincjuc  vetidicorcin) an  vcro apud  coirr 
pio:cin,&:  vtroqi  ccafu  vcruiVi  cit  pro  pignoiatohabcri  non  po/fc  parcum» 
qui  aj^ad  exup torem  e  Jitus  ^ naiui.  N cc  cxi (li mandum  cft  aiicyi  cx  onti^ 
quiiaidkwtwiaiitt.teAirc.mpfinum^  potntflt  iitaliiHl«e(pooklfl|> 
ttvqmkaioxfxt  imen^ tfiie*  fia;itf«otUi«x  rupi  ojdiAii  iiiiulocis^qui  pi^aU» 


r      .  EililOJl  .SE.GVNDVS.  .  . 

'      ■   .  . 

^II^xSl/ lUiincdii&obiictfitcs Johano m ttdAiJf^Sidt 
jf^j!!!^^i44itJHtird,  Salaiai— m  ytilc.Ttd<iioyoi<ff»  ■dptihfJdJifioi 

^ll^g^g^^SKI  gratia  quod  «pQd emptorem  natuna  (it  cx  ancilla  per  celbmiflfe 

pignorata&infundumpignorisnomineindudba.  Namci\m 
iJ  non  alttcr  vcrum  cHe  polTit,  qu4m  li  aduerfus  condu(5lorein  agatur  cootra 
^acm  folum  potcft  interdido  iocusclTcvi  probauimus  exL  x.  cJeffrtcar^mr 
SiJwMn.iVj/^ra.apparet  non  dc alia fpccie  lulianum  intclligi  pofle  ,  qu^m in 

pa  rr"''  '•"^p^^^w  cdimsipitngiyfn4it9tsni  rr tSfiinir*  &.quidtti 
cxta  cooCi  qiM^iui  pignorit  rctrotrtbert  poflit  td  lemjpotconiiCDtionitr 
^ttodco  demiiiiiciru  verum  efTc  pA)teft  ,quOai)€iUk  cjua!  nierat  oppienon- 
Ca,&  venditaipoftmodum  hicrit  redhibita  cxaedilitio  cdid:o.  Quo  cafu  Cicvh 
ti  omnit^Ktera  recrotrahurtir,  \.<jitiArt4thtlMi$^.B,4tMbeo  4itdkjnnfXMuC.fd6i» 
Ita  &  partus  cx  ancilla  pignorata&  icdhibita  cditusapud  cmprorem  &  con- 
ccptus,perinde  habcndus  cft^acfi  apud  vcnditorcm  ipfum  &  conccptu*>  &  e- 
ditusfuiiVcCyCum  vcniatiA  caufam  JcdhibitiQiiisiWt  probeitjmns  f a 7.^14]^ 
otl^f  t.f  «/f^tf  AtAdlrjaMititdiftii»^  liatiirfidaiiiiaw  MiiiHg^g^q"^ 
^hocem^conceptut «  & -cditittmfti » njbmo  du WtiiciU)^»i n  j j|»norif 
fooc  vincnio  «caccetar  i,  L  ^mim.nt^miiit  29.  $*u  ts  L -fidi tkff^  §• 
y^tm  ^'Iffptr*  L  i.  C.  it  prt,  fegewi  Mulo^  niiMB.^:q  McHi^nnm  co 
cafu  cowpetcret  ,  aduerrusdebitorcm  &  coedirdorcm.  Q»K!ri  crgo  i- 
dem  4ic«adu»cdicoigii6|^Ki»a§u4xai^iiBtOi^^ 

Cc 
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ctiim  cdDce^ttK  (iieritf  doimiiA^b  fecita  redhibitio  proponatdt }  Fit  «nim 
hoc  Qdn  tim  vi  &  iure  Mtv»  f  j  aiit  in  foltm conleqoentiain  obligitio- 
Discoiicrad<iaper(^aMCilkt9  qu^ni«i  ioD&a  poceftate  redhibttiooia^ 

quat  retroagit  oinnia  vt  diximiVr  Ptopter  qnam  caufam  Ci  ponero  partom 
qui  apuJ  Cinptorcm  non  <licamconceptLr$,  fcd  cditustaniutn  fuilletperuc- 
nilfcad  vtn  ticorcm  aiii  ad  cius  heredcm  cx  vendiiione  mcre  volunraria^ 
quam  potcltasrediiibuionis,aut  altcriusconcradtusantcceucntis  non  cxtor- 
ierit)  iicerc4ti  fan^.ncc  obligatum  cum  fore  >  ncc  cjus adprchcndcndi  gracia 
Saluiandin  cotnpctet»  poflelocatori  oec dircdomtncc  vtile » ne  quidem  id- 
verruf  condoft.-rem  tpnim.qala  quod  fcripcum  eft  ia  dAj^mlm  fa»  obKgato 
mancipio  etijm  eac|us  ex  ipfonata(iintincaufainpigiiotis  incid-retfioe 
fpecialiccrdeifsquoque obltgandisconuencritt  ftue  noDifi  moddeonim' 
domin  um  auc  ad  eum  qui  obligauit  ,  aut  ad  ipfiiis  hereJem  peruenerir, 
ita  omninoaccipienJum  eft,  li  dominium  illud  (ic  pcruenerit  ad  dcb  torem 
autcius  hcredem  ,  vt  interca  cuiufcpam  aitei  ius  non  fuerit ,  vel  li  fujCi 
attamen  cxcanfa  aliaaaretroagentconinia  ,  numquam  aheriusfuilfc  in- 
wll^tor  »  alioquitJtcndom  ieft  mcdlom  c0c  inliabile»  necmagiificn 
poM  t  Ttpartiiiancill»obltgfli«  apod  emptorem  cdicus»  &  qoi  proinf 
lio  inoniquam  fuic  in  bonis  dcbicoris  venlatin  obJigaiioacmboaorum» 
quim  vcaliud  quicquani  exbonis  podca  cxquacumque  aliacaufa  acqui(i- 
tismifi  proponas  obligata  fuiffe  gcneralitcr  bona  omnia  pritfcntia  «?c  futU- 
ra,quodoIiin  cratnecclfarium  vi  futuraquoquc  coniprchcndcrcntur,<//VKr. 
C  qu^nmdum  ^A.ycl  faltcmbona  dcb;coris  omnia  gcncralitcr&indcfim- 
t^  ,  quod  hodicfufHcit,  poftluftiniani  confticucioncm  ,iff/*y/irX.^atfr«J 
pizfior.oblt^.^ifi,  Ctkineoim  partusancillxapud  empcorem  cditos  pcroenit 
advendicoremcinooocoDtrafiuprorfosVoIontano  »  dc  qotnullbmodo. 
pendeac  i  prapocddnte  qoo  Imacer  Fucratobligaca»  ntni  poceft  confidcrari 
Caliquanfi  parcuseius  ancillar  ,  fed  canquam  alia  res  quaclibct  nihil  cbm- 
InunehaDcnsjCumancilla  pignorata  jcxcmplo  cius  quod  m  fpccie  licctdif- 
iimili  fcrihic  lurifc./o  l.fipAterfnm^tM  i^,$.\.D.cle  adopt.i.  uem  (orum  6.2).  r^uod 
ninlfnt  yniunft.  Adicci^/  nuUm^d^fende^t  kfr^iedemc  t-^i  cafum  illum 
jexclodam  qoo  rcdiiibeatur  partus  cum  ancilla;  vf  i»  4*l*i»m  princt  de  S^lmm^ 
<«ptf#yj«      »  •  .Vrti|i;:qlQl  (ttif^u 

l.  •  #  ■  ;  .  :  ,    .  •  ' 
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£RROR  TERTIY& 

J)edifinutidretr§uendttfenr^  c-  redhthitimie  ^tudddfdrtttm  rar 

iin€tli4pi^Kurdt4editi(m, 

V>F  s  R  X  o  t  cafiii  iinulirat  ifle  Ibttalie  videacoi^fipo- 
nas  vcnditam  (mSk  andHam  fob  pado  de  retroucndcfl- 

do  ,  qitz  apud  cmptorem  conc<iperic  &  pepereric  ,  po- 

fteavero  illt  ip(i  rctroucndita  (ic  qni  cam  obhgauerac 
locacori.   QaaU  &  hoc  cafu idem  eueniat ,  vc  qucmadmo- 
<iain  non  alitervidctur  emptor  fatisfecifTc  obljg.itioni  qua 
tcncbator  anciiia:  xecroucndcndac  «qu^  lijparuuu  aaciUae  cum  anciila 
jZ."   ipf»  ' 
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ipCtt  rcddat  vcnditori,  vt  poft  rctrouenditioncm  factjm  in  co  ftatu  /Tntom- 
nia  in  quo  trirent  fi  vendicio  nulla  ^rzcc^niicc  ,  ica  recidat  parti<s  ancillzin 
eandcm  caufam  pignorisin  quaellet>ii  apud  vcnciirorcm  eundc-mqueloca- 
.Korcm&editus&£onccpu»£uiflec « tcproindclimiiitcr  petipuiliLpcrSaL- 

■  oianiiab  £ftcium6ni8tflttrcdldbinQiitrci^ 
grafftigtona»  tanqiiaaii  aon  inaKo  diilcraac»  (|iiiiii  quod  rctfonenditin 
fiaccxnecefiitatepa^pfaiedcntis.Rcdhibitio  vero  non  niil  ex  p<itcftatcse<- 
dilittaetincildiftioniii  fed  non  iu  cfi«  nam  redhibito  maQcipio  ctiam  frii^na 
leftitucre  cmptor  cogitur  non  tantum  quos  ^  vcnditorc  pcrccpit ,  fed  etiani 
(]0OsaJiunde  confccutus  iic  l.tumttuicm  23.  ^>\litn).D.de aiiiUt.ta  ci,  £x  caufa 
vcr6retroucnditioois  nonalios  fru(^tus  cinptor  rcHituit  quain  cjuos  auc  poil 
tiicai  concciUtani «  auc  poH  ob6gnationcu)  a  vcjDditoiefa^m  perccpccic 
/•1.  Ctd.  d*fit&*  mt^tmft.  &  ymSitk  Minifniii  qiua  non  iicuc  rccimbjtio  ro- 

•froa^onsiiiatoUici)ocinficliadi^8).vcnditioiiispra;cedencis » itactiattiv»- 

'.tioaleadiKio*  Et  quamuit  vcrimi  fitptrciMDnondreinicii^ucdoiJMtnm 
rerum  omniumfrodusliominisgratiacomparauerit  Lyftmfnit^iytW$j69^ 
-iXiitrfi  frKCi-  /.  in  pfCf*tiion  28.  D.  de  yfler.  &  proptcr  hominum  dignitafein  vc 
loquituj /. /*y?'/7)'"f  44-  t»  p^a.ctp^D.dcxddtt.iilui,  njiiil  tamcn  hac  pac- 
tc  uUbc  incer  partuHi  &  tru6luu)  >  ncc minus  uanus  quam  fru(^tus caufar  ap- 
pelbtione  cOQtinetur /»^ricr#rci  ao.  Jiret^yttidic,i\xu(k, L  luU^^m  7.  i.€Qd, 
Rioioda  oon  magis  hoccafiifoitftancill^  partua  tccurrcrc  ad  vcoditorcta 
qnim  fiattcilla  puri  vonditarraiiSet  iinc  pa^o  rccroucitdcQdi;iSf  conTcqocii- 
Kcr  non  poccA  Saluianurn  intcrdi^iiinpio-huinfillodiparto  mi^etdrc^nec 
Vtile4aii9  adc^quenecSerutaoaexerceri  s  ooQiliodocontracimKOfcmfi 

*  paftmn jcti neat  1  fed  ncque  contra  vendicorcm  quem  ponimus clTe eundcm 
con<3u£korcm,fi  fortccmptor  cum  ancilia  partum  vcnaitori  icddidcrit,  cjuia 
quod  ad  partum  attinet  non  taniretroucnduusquam  nuncpi;iiTj()m  vcndi- 
cus  intcUigitur  c^ui  antca  veudtcusnoiuquMn  (uic :  Nccpotcft  dica  obli^atus 
locatoft  9  cdun  iMiiuquaiu  fiicricindoiiNjpipcondu&orisir(obligarciII|iBi 
potncric  ctiamfimaxioiii  voIuijSctt  niA  proponas  obligau-boaa  omnia  pn»> 
bntia^fucura.DeniqttcJatttUpatccrediub^uonisnomcn  &  pov^ftas^^ 
rctrouendicionia  9  Rccrouendt  eniin  non  poccft^  nili  auod  tuc;f it  venditum» 
Rcdhibcri  vcro  poted  ctiam  idquodnumquam  ven(jitun4ma(iC»-iimo(^ 
taic  iic  guod  vcudicor  ixaiuturus^craciii  nou  vcpdidiilcc. 

.  "1. 
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.  JlrjfinWn^iM  cr  mmddtiim  ftmtnmit  ^jg*  $  ^fimim 

ff.dttfiffmruiRm      •  ~    t   , . 

EsT  AT  igitiir  vt  aliam  obicftioncm  diluamus  qua:  fit  ab  in- 
iif  tcrprctibus  e\  d  Iji  Kin-imrii  jt^nuu>  *J).ut  jt-^nrr.tt,  .qui 

>^  iucus  oinnitim  apcriiiliiLmus  eit au piobandi^m  >  etian' p^c- 
tum  qui  pc it»miimioi»liii«nnimr)i jiii  dpud  cnptercniivcni- 
^^iliiii  pig90»^  Sk?^(iflini\iilil<if ^iwi  Fa^Ii  i^ 
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JtMtlkminfmnmiik^f^iHMdituite^  Verdm.fiitaeft  >  iUod 

•«Boque  fatfiimciywtttoipoiwbiMywwtiwt^wiiiiipon 

^Bfn lyomojta ^iptf  Mm^xtm  «  an  pacttseiliiuscantikBificftinftMlipail 

iCfiptoremiiDiMCcpcus  verbapud  dcbitorem :  An  &  apud  emptoreincanco- 
ptus  fic. Ncqiic enim  PauIiis  diftinguit  caius  verba  fupradidanihil  altud  e- 
xiguntad  obdigandum  pignuripartum  ancillz  pignoratac  ,  niii  vc  nnrus  iic 
polt  vcndicionem.    SoUus  enim  natiuitatis  non  ctiam  conccptionis  Paulus 
mtmixvK,sttc  in d,LVMilus  j(.  i.  de  ptgnor,  vbj  camcn  difertc  ncgateaquxccx 
obligato  manc^io  natafaiitvincuio  pigiiomtcncri*ii  ancilla  obiigau^c- 
pe^ctpode»pfotwn.QpBrafoifleiioinimfibBlt(|^^  conMHuRcm  ne- 
tenm»ooifllttm  pcodcntam  ftncemita  fonfttt  t%  d,  t,  fMMff^^sj&.i^yhMi, 
trtK4LLt,C*de  pArt.  fiignw,-  ErgodiOendum  cft  vel  pugnaiBbPaulon)  non 
■lod6  comftipro^fcdetiamcum  carterisprudentibu$omnibus,&:c)uod  ab- 
rurdtusfuerit  cum  ratione  ipfa  iuris,vcl  mendofum  dfe  ccxtum  illum  Pauli, 
prxfercim  cuius  verba  adeb  rimpliciterconcepca  /int,  vt  appareat  non  aliud 
ffo  loco  Paulum  expritncre  volujire  >  quam  quod  iic  extra  omnem  omnino 
da^itationem  >  necenim  camobitcrSc  brcuiter  rcm  canri  moib^ti  pco 
-IkriMEiflrccfinoiitmHlefeatcncitnMMdicam  tbforitmdBf^lfiun  indtceie 
.▼oioilftr.  FtdKitatciii  emendtcio  crit  >  fi  mttunvagnoldu  mecunrin 
di<^joneilta)ll't/9^0l|Mteqtti<lem  non  dwbico  quin  IcgcnJom  (it  fecus,6^ 
li  errore  exdaanim^ttterarum  nmiiitudine  &  adiinicatc  ,  cumalioqui  vtr»- 
<]ue'di(fHo  ex  totidem  litcris  conftct.    Ica  vcro  ft  Paulum  emendemuf» 
•fafrecpjeniur  facilc  c-|uod  volumus  ,  quodquc  idcm  PaulusexpreiCtii^t- 
-ti(Tim^/n«/.  hg.P4hIni  jJ.i»  Kou  elTe  obligacum  ancilbr  partum  qni  natiis 
^ic  edicuscftapad  cniptorcm»  nec  dj(ljn^ioiiemadhibeffioportc(c»-auai& 
newio  «Iff odtttdlMiftvnqotm  tdhtboic  eao  ptrnit  ille  concepio#iiiM'i|f' 
pud  di^^iterem  ntcne.  IdM<mOfitndttmfuitkPaulo  quia.  ex  co  quod  atpe 
«diotllililndum  pignori  oollgiM  trtafire  in  cc^ 

ptorenitcumfutcaufa,  poive#dt  quisinfcrrc  r  confcquens  igitor  c(fe 
molMifataaricilla  vendira  fn  ^parius  qi'oquc  obligatus  videri  dcbeacctiam 
rquiapudcmptorem  natus  (j:  poft  venditioncin ,  quu  ll-hcct  .Tqueobliga- 
CUSC(fet6  fuiiIeteditusapud  dcbitnrcm  ,  qui  vtjquc  aiicnando  non  potuic 
condicionem  cceduorisfuifaccrcdeteriorem  ^ef^.  dtkf$rem  l^.  C,  dt  fi^ni.r. 
ScdbcnePaoloi  Gibiicitfccot efle  in  prrtu  poft  veiulitioncm  natosquia  ve- 
fom  eft^numquam  fniiBcillom  obligctom  creditori  cum  nomqami  fiierit 
'debicbris**  liccTrpTSgliaris  ancma  vcntHlftl^ropbnatur  \  ^uiTplfnii 
•oandiuin  vtcrocft^  ,'Mnccpartuf  nechnmoed     .fcd  pars  tancummo'* 
dovifterom  matris       1.  y  i.  BJeinfjr.c  vcnfr.  Vndcfic  vtprargnante  an- 
cilla  vendita  &  cradica   ,   fi  partus  eu;ncntur  non  idcirco  venditor  de  eui- 
^lione  tcneatur,  qaia  p.irtus v^nditus  non  eft ,  inquit  idcm  Paulus/» l. pprje- 
fnam  ^i.D.deeutci.  Nee  enjm  actso  de  euidionenafcicur.  nifi,  cum  vel  rcs 
-i^dv^ndiutiiinciibr.vebpwlSrii^y'^.     94i»f^>  &f^Si  tkd,  fit^<^M&^% 
;IHmC!»ari|ii^liil»lllit» «liAo  pevcn  potfo  oo  n omtne  agi  ex  empto  L  i  |bi 
qW^nqH%x4*ly^mipkp3^  ^ilt|liCIOiii^ej»icauC4,on<rofa  babene  en^jpdSr 
Mitelli^tiiffi  hoc  >Co  quod  niatrem>mercatus  fuitVu?.  i.  l»]imts^ jM^ 
queid  ex  Vnm^ihtiji  75.  dtkx^'.  i  Ncc  func  ilta  contraria  ,  cfuorviiljijit 
boc  ohitcL  addamus  >  aiiud  cil  agcrc  de  cuii^oncf  iiue  cx  du^Ix  ftipu- 

.  i  "''^  ^  lacionc 
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Ijtiofieia«erpoiio,vtm/.  tmufnfimi^  Dk  detm&,  ^tKt^dt^km  in 

ijpccie  /.  t.  fol    Aliud vcro  agcrccx  eivpta  ,  poteft^ue  VBaatito  conipe- 
tcre  taiiietfi  alia  non  coc^etat,  adctjquc  iBicrdtra  viriquc  aaicni  lo- 
cufcire  m  cadan  rpccic  vti/;  /./f  m  yendmone  6cy,ecti.  vbi  Jauoicmis  fcnbjt ,  Ci 
vetWKtine  Jtifltwi  J3on  lit^uant^^m  verHiitorcni  proeuictioqcpralia- 
MjBpQCteaCiiiIhiW6ikorempt«fltra<idi|ir<i  pmer  iiaipiajiLScid  qirad  iii- 
.fMdl*&aaliol86iiuMiire.  SimpUaiqiiidtiii«iiiatoiiB«Nriiae  rUf^ 
quod  tiitKitAeo9Mfia.aator^s  ex  empto :  irt  ittcliigtinuiid  ^rK^fntrrtft 
priE(lAri  eo  caife  aoh  euid^ionis  nomioe»  r«d<viadUqniti<wempto,  id  ellofi- 
cio  iodicJscorJocuscft  in  huiafmodi  adioncquia  boti«Aleia<t./»«Cfli^ 
ikl^  ffer  codufioaem  47.  f.u7)Je4Cinmjmfr,  Ad  ofiickim  enim  pcrtinct iu- 
dici$,<jtti irj  caura  aaonis ex en^pto datus eit,vt  xlbmet  qnami  cin ptori con- 
itiserit{aicr  deduaamatris ijticpracgiians  vcndita  fucrat  ;rlljnutionc,vt  Pa- 
fiaiiiuisJoMiMr  MiS.Lfi^tdfMtUmfhU  Mcttio  enim  nefcitcatiMs 
aaoU  jKa£^ea»ctyaiD  prxgnafttttB»i^ite  eaBaqi«f>r;rgii8ot  i|on  fit» 


K  R  O  R  ^jr^l  N  T  V  S. 

DrSiAiija»  ytili  etuun  Mti  fiam  loattori  tLmd^,jtd4»uCJ§ 
...  6aii.$m,$iuertl.    .  •        .:  .  • 


lll!!^***'"'^^"?^*^"^^"  S*J«ianum  vtiJe  in. 
I  oodttaetMM;  ^ao  mdit^  ioifator  cotpaitri  eitdro  contra  extra- 
I  neom  tem»  feMbien  maa-  i|u€Ri  vidtk^m  Hon  pof- 
Ifc  dircdhim  compecere  ,  i^od  non  competii  tlffiaduerrof 

^condn<aorcm  ex L  \.  c,  de precar,  ^  SjIumm,  snftrdigk  Itd  &  a 
liam  vtilisintcrdiai  fpecicm  commcnti  funt  pcf  quamfiat  it 
t\kn  direaum  non  poOitalij  compctcre  quam  locatot  i ,  vtilc  taincn  nrood 

^  ree^ebioni  fcHiMl^oiriigi«i.i,«rquoe& 
SiinianafDi  qtfadffon  ntfi  pt«tocMribw  adBarroeQiMa&ore«rnn.n.., 
«m  iuit ,  «leercetif  oflit  i  ()ij«»Ubec  credwqlpe^omtedabiiorenl  qucmJi- 
bet ,  crcdo  vt  ex  duplici  generc  imerdiai  vtilis  coniletttvnomawHlt 
bngc  vtilifnmum  ,  &:  cuins  vfum  hodieinpreitimaiiaiiapiidltdosfti. 
jcentiOimum  clFc  conlht.    hun  ramcn  vetcrum  fcr^omnium  contraria 
frntc.icia.lnierdiaaim  Saiuunura  ruiedirca:iim,fiuc  vtile  non  alii  vcl  coni 
petere  vci  darf  poOe  qolm  locetori.idouc  rcnfenmt  ctiam  plcrique  ex  iis  aJi 
flon  diltriiarBiiuii^^  ^Mdoii^tfffeinterdiaum  mlc  locatori  aduer/us 

^cmlibct|H>ff«^iwii.N»nici^ni^entprolieri*enii'fotent/am  ^  lul.a 
noio  LUMfrm(ip.€r  U'D.eoJ.MMS^mmim»d,JM^nt  videfe  quid  ad 
eociaris  locos  rcfi^nderi  poiret,coaai  funt  propemodumiilattieontM  tarfs' 

rationcm  id  admittcicqnod  aJioquinon  admiftflfencTVtpollirflbl-^HiljlJet^ 
ttam  qui  condu(ftor  non  Jlt,  /i  mod6  rcm  obl jg.ntam  po/f]cfcat.interdido¥U 
lill  teoeaiur  ,  neque  magnam  in  coficr»iniuriam  poflVflori  exiftimahint. 
^aeMoqaiilrm^ndf  w  Seruiana  veiquttfiSeruiana  &hypof  ficc.iria  con 

^SSSL»^^^        ir  "^"^  '^"'^^'  ^'^^-''^ 

cBedlMfffeaiflbit  dc  V^cowiiiaof 4i«Md«a«Ufefqadm<o^  ,  anfi 
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non  funt  diccrc  quia  nullo  iuris  loco  ita  lcnpiuin  &  proditum  inucnerunt: 
quin  ^  contcario  aufquani  Hcri  mcniionem  Saluiani  mterdicli  «  quin  loca- 
toris  Sc  condu(ftorjs,  rcriunquc  mcntio  iiat.  Excipio  rcfcriptuiii  Gor  Jiani 
quod  extat  m  d.li.  £Jt ^recJt.  i>dJti$ia.tnterd.  cuius  prima  illa  vcrba  delutt^ 
tuuf  &:  qux  fcquuniur  >  id emm  tanifimmtJo  jdtinfM cmdiiciorem  e/ebttorenntc 
compettt  praefcfcrunt  traftare  Impcratorcm  non  dcillotantum  qui  fltcon- 
dudtor  &  debicor  cx  caufa  condudionis ,  fed  dc  fimphci  dcbitorc  ,  id  cft  dc 
debitore  quolibct ,  &  cx  quacunquc  caufa.  Atquc  ira  Bartolus  iocum  liium 
interpretatus  eft  ,  &  quotquot  icntcntiam  eiusfccuci  danc  viiieSaluianum 
cuiljbct  creJitori,intcr  qnos  pudct  pigdiquc  noimnarc  lacobun)  Cuiacium, 
qui  ctiam  fentcntias  Paulj  Itb.^.ittH.  deinierdtci.f.ylt,  ficnominatim  fcnpflt. 
Hoc  vcro  fi  ita  cft  vt  ea  facrit  Impcratons  Gordrani  fcntentia  quam  ilh  pu- 
tant,vcrbaq;  ufupradida  de  fimphci  ac  quoiil>ct  dcbitoreaccipi  dcbcat,iliud 
pcimiim  ac  magis  miror,cur  dc  vciU  tantiim  intcrdicto  ioquantur,  ncc  dirc- 
Ctum  ipfum  accommodcnt  pcrindcaudcntcr  cuiiibct  crcditori ,  cutn  mtcr- 
prctcs omnes  confcntiant  dc  folo  dire<5co  agcrc  Gordianum  i«  d.l.i.  ne  aiio- 
ijui  cogantur  fateri  quod  omncs  ncganc »  ctiam  viilc  intcrdictumlocatoci 
dcneganJum  clfc  aducrfus  cxirancum  poircllorcm.  Ncquc  fanc  verbum 
compeut  quo  vfus  cftGordianus,  aliain  intcrprctationcm  admittit  :  nam 
fiuc  de  3ctionibus,l!UC  dc  intcrdidisloquamur,  ctim  aftioncsaut intcrdicia 
compctere  dicimus  fcmpcr  de  diredis  iiiieiiigimus.  Vtiles  cnim  adionc$,& 
vtilia  intcrdida  dan  dicuntur,  vcl  reddi,non  compctcrc,  quamuis  ctiam  di- 
redx  actioncs ,  dircdtaquc  mterdidta  dcntur  &  rcddantur  */<C/. /.I. /w^- 
cip.a-  $.i'D.de  Saluufi.interd.  Ergo  cura  rcfcribat  Gordianus  inicididtura 
Saluianum  aduerfus  coududorcm  dcbitorcmvc  compcterc  ,  hicndura 
crit  Impcratoris  eam  eflc  fententiam  ,  vt  tam  aducrlus  dcbitorcm 
qucmlibct  ,  quam  aJuerfus  condjctorcm  Saimanum  dircfcum  compc- 
cat,non  vtile.  Et  vcio  cum  loquatur  Gordianus  de  conJu(ftorc  ,&:debi- 
torc  fimul  5c  in  cadcm  daufula  ♦  ncccllc  cft  ficri  cam  mterprctationcm  pec 
qu  jm  vcibumilludtow^^^t  vnjformiier  detcrminet,quod  Jc  vtroqucdici- 
tuccum  non  minus  addcbicorem  qiiimad  condudorcm  rcfcrattjr,id  cnini 
facit  quod  vulg6  tattatur  bcocardicum  dc  vtntocmi  dcterminacipnc  ex  /.  lam 
hoc  inre  Ji^.j}.deyHlg.c-rpu^ill.fuiji.CM\Mi  brocardici  magna  eft  ac  pr.TCipua  intec 
noftros  aathonias.  Atqui  nemo  dubitat  quin  Salusanum  dircdum  con.pe- 
cat  locatori  aJuerfus  coiiductoicm:  alioqui  contra  quem  compctcret  ?  Ergo 
fic  contra  dcbitorcin  qucmlibet  x(\w^  liircctum  compctet  ficauem  hic  par- 
lcratio  eft  cuiullibetdebitoris,qua:  condu6toris.Et  tamcn  ncmo  hucnilioe 
dixit  direc'tum  c^fe  mtcrdictum ,  quod  illi  accommodant  locatori ,  fcJ  on>- 
jies  clamant  clic  viilc  Faccjntur  erg)  nccctlc  eft.nonicam  cftepotuiirc 
Gorduni  mcntcm  ,  vj  rcfcripferit  Saluianum  quod  compctit  aducdus  cou- 
ductorcm  ciiam  compcterc  contra  fimpliccm  debitorem.  Plane  quod  ad- 
i-crc  Bartolus  cx  poftrcmis  illu  verbis*/.  /.  i.  vel  (ju£  .td exemfttim  ciujjttjittm- 
tur  ad  rem  proifusnon  pcrtinct.^  Ncc  cnim  dc  intc  rd  do  ca  vcrba  funi ,  fed 
dc  actionc  eaque  vtili  ,  qnae  7nftituitur  ad  cxemplum  non  intcididi 
Saiu.ani,  fcJ  aaionis  Seruianac  dircCtat  ,  id  eft  dc  vtili  Seruiana  ,  qua: 
'&  hypoihecaria  appcllatur  ,  vt  &  AccAirfius  &:  poft  Accurlium  carccri 
-benc  cxplicarunc.  Nam  de  vtilibus  aft:onibus  qua:  ad  txcmpl.im  in- 
lcrdictorum ,  inquc  locuiu  eoi um  fubftitiKa:  hodie  funr,  non  potuit  Gor- 
^  dianus 
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^ima  renrnbere  ;  cftm  eo  temporenondamefrenrextraordfnariaioAda 
^oht  vt  fnnx  hodic  f,  yb^,  it  mtn^.  nec  tam  redderentur  vtiles  adiones 
adeiemplum  inter<Ii&orum,qukm  interili&aadexeniplum  extraordina* 
rfofum  iudiciorumjVtait/.^.r.rcf/.Miltoitaquc  mcliiis  nollcr  Accurfiushacc 
verba  ^lueifus  condu^ctem  dtltnremyf  intcrprctatur  Je  co  qui  fit  con- 
ducior  iJcn^quc  dcbitorcxcaurj  condu(hionis  >  acfi  rcuptum  cllct  ^ducrjkt 
c^ttdutloretnteitndettjque  debitvrein  ex  (^ufi  C(»dt  Citcni^.   Vt  enim  Salujanum 
competatt  non  ruflfioc  enm  COntra  ^Q'em  proponitar  cfTe  condudlorem 
non  (ic  etiam  debkor  $  nec  mrfus  cire  debitorem  d  non  fit  etiam  coodndior: 
^uod  GordianuscxprediC  vfiirpato  articolo  >^  qui  dinun^ionis  artktiluf 
cft,non  tam  difioiHfiiQ^qo^m  expontiud  sqbomodo&parciculam  ipfam  vr/ 
intcrJum  accipi  non  cft  nouum.   Qu.imquam  parum  accommodate  adFc- 
nintcxenjplum  tx\.i.*T)'*dlc:.^4qtiil.\n  iWisvcrbisqu.idinpedem  yel ['Ciudcwy 
quj(i  fcriptum  ^itin  !cgc  Aqnilia  qi4.t:/ri(prde/n.,i  l  efi  /'Ci/^/tw,  quod  non  ii^ 
cil.  FaL^taenim  quadrupcdis  mentioncfuit  ncccilc  fi  biici  ctiam  mcntio- 
Bcai  pecudis:cniu5appcIIatio  facius  patetq|U^m  qaadrupedisIOntnei  elitnr 
ttudropedespecudesfDnt  »'At  noR  contra  oiAnes  pecudes  qvadnipedes* 
Q)^(i'«ademloquendi  ratib  vlnrpata  eiretlGor«anoflri/./.t.cqui  (a« 
tcndiunefTct  compctereSaluianumcontra  dcbitorem  qoemlibct  aequ^  ac 
C0Qtracondu(5lorem,qucmadmodum  lcx  Aqi  ili.T  non  minus  locma  eftdc 
pccudc  qnal.bct,  quim  dc  quadrupcJe.  Nam  perinclc  vcrum  cft  omncm 
fjuicxciufa  condudtionis  dcbcat  clle  dcbiiorcm,at  non  omncm  dcbitorcm 
dcbcrccx  caufa  condudionis:  Ncqiieaiia  csfx  poilct interpretatio  ctiantd 
Gordian u s  fc  r ip fi  {XttcwinSietrem  jAiuremque.SimWntt  etitm  dicerem  de  eo* 
debitore  id  acdpiendomqvt  condoAor  qOoqueelletiadieAiniqDe  mentio* 
Dcoidebitoris > vt  figniHcarct non  tcncri qucmpoiTe Saluiailotamob idio<^ 
lomquod  hc  condudor,quam  ob  id  maxim^,qodd  fttdebicor  ex  eondo.;' 
Aionc.Sublato  fiquidem  d(fbito,pignori5qnoqii'ec'cnucmiorcm  cuanefcc- 
rcneccfle  cft  >  ^jua  fublara  nccSaJuianum  quod  ncn  nifi  cxpadopignoris 
ptoficifcicur  fupcreire  poccd.  Dcntquc  &  coniuncVapro  difiunftistrcqucn- 
tidimi  accjpiuntur,&  difiuncta  pro  coniundis,&  tam  harcquam  iUa  pro 
apofitiuis  vtiquefecnndom  fubteftam  nt;(teriamVitavctiOfipoflitcertade 
cotradiregulstvt  cbnftat  cx  hftpe  \yDJeytrb./rptificJ.penjC'.nd,Y^iB  fomC" 
Ciiila  ^at  nuNas  vhqbam  patitor  exceptiones » qood  ea  fempercapiendafit 
iRerpretaUo  qOiat^icio  careat  IJn  ^n.  bi^uj^is.tMleiik  id  ei^  per  qoani  fup'* 
ponantarfCtTipertcrmini  habilcs  j&iabfurdum  ,quantun»  ficripotcft  euite- 
uir.Scconduni  quod  in  propolito  tracftatu  diccndum  cI}^,lmpcratorem  w  d.L 
lC.de prrcjr.  cum  cxprcriim  trad^ct  de  Saluiano  interdido  quod  non  de  aliis 
rcbus  compatatum  cftquam  de  rcbus  coloni  quas  ispro  mercedibosfundl 
fbturas  pignori  pepigtflct  f,intenfi&mmmitfm  Inji,  dthneM',  fioiide  alfodebiK 
lorerentirepocuiflc  qu^m  deeoqotcottdodDr  efler  tatnetfi  non-niodd  d4 
Condvidorc/cd  ctiam  dcdebitorelbciitos  Ht  •  fiue  coniun^bim  ,(fned}fioii' 
€am  (ttbiedj  debitorismencioproponatur.Nec  aliusrenfoseft  illorom  vep- 
boroni  quacinitiolegis  ponuntur  debitor  /«/^^,  quibus  ctiam  moi  ctut 
Bf rtolus  &:  quotquot  poft  B.irtolum  cam  lcgem  dc  llmphci 
&  (^uolibct  dcbitore  intciiigunr,qux  tan)cn  noftram. 
incer^etatiqnem  multo  comwodiiU. 
admittuot» 
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£&aO&  SfiXTVS.        •  • 

T  Qjt  i » inquiunt.  quomodo  fe  Kabct  Vtilis  Scnii^itfd' 
,  Seruianani  dirc^auMta  oc  vtile  Saluianiim  ad  direduni»  vt 
fit  quafi  Siluianura  aliquod  intcrJidum  ,  (kut  cft  adio  ali- 
qua  quafiScruiana.Sic  ciiimCuiacius/ii;. 5. 0'>/fr.(4/'. 24. Er- 

foqucmaJmoduraquAGScruiaua  datur  cu:libet  crcdicori 
abcucipignusautUy^ot^ecfU;}  ia  bona  cuiwntbct  ucUi^ 
toris .  dkoi  tamcD  Serjiiana  jitredU  aoo^ifl  de  rebiisciiIiNii  t xpreffim<obU^ 
^atis€0iiifmufit:iu6(qua(i  SaIui«i|imidahduni  dk  ai|libct  «l^jitbri  iji 
rcsa  quocunque  dcbitQrepbUgataiiatiictrt  StiiManum  diret^utn  nonpro 
lio  indudum  f\t  cju^mpro  eo  cui  exc^ufalocationis  dcbeatur«$edncgp  ift^ 
elTc  fimilia.  Miiorcnim  fuit  ratio  &  ncccditas  introduccndx  vtilisScruit^ 
rjCiqukm  cxcogicanJi  vtihsSjiuiani  contr*  qucmhbct  debitoran.  Siue 
qu^ii  non  debcat  mclior  eireCQndiciu  debitoriS.cuiQnibct  quaui  tcrtij  pofw 
KiToris  qui  cti&m  bona  fideadcbiiorc  comparaucric » quem  tanxcn  cuutta^ 
l^er  quau Seriiiaiiaiii.coniieiiifi  vtiliter       >  U  eoim  noir fioiilicer  de Sal^ 
tuanp(iicipote(l»<^aodrupra  probauiiiius  co!tttra.tertium  poflcflbreia  dUfi 
linQomodb  poile.Siue  ctiam  •  ouod  nullias  t  UHtaciifuturum  clTct  quafi  Sal-» 
uianumadueifusdcbicoremiplMm .  fi  verttaic(tquodii((Jemintrcprctibttf 
noftrispIacctcreJitorcmagcntem  vtiliScruianacontra  dcbitorcm  non  ha« 
bcre  probanJumqubJ  rciobligata  fucrit  in  bonis  dcb  toris,  fid  fufticcre  vt 
probct  fuiHcde  bonisjid  cft  poirciram  fujlTc  a  dcbicorc  quonKx^o  cx  com- 
muninolb-Qcum  fciitcitftaconcludic  AfA  d.^ai/.^SjjAyiff.quod  taiaicn  nos 
feqfieati  Decuie  refellc^iui-^ciauc  c(l  ouod  qviia  dicat  GordiaiMimM  J,  ij^  - 
i[,^^rec4r»\deosik\\  ic^^^  de  diredo<(afit«imtf«? 

^albf|^,f!(l2f4.fi  dc  vuli  quqquc  trac^arc  voluidec » non  inagis  fuecic  illc  der 
t^(f9Ei|||/(^||^]^ikm  %r<di^i^m.dequa/ubiicic>Pofle  illamadeifnipi^ 
Senuaaz  e«crceii>  Sic  enim  quidam  cx  interprctiDusnoAnsratiocinantu^ 
quifubtiliores  vidcri  volunt,  O.nninopcritcrfc.conira  quos  Uc  nos  cxad- 
uerfo  lougcque  probabiljiis  argumcntanuu;  Qiiidni  vero  ctian,  i'e  vtjh  Sal- 
uianodando  rclqripfiircCJLmpcracof  fiqued  dati  f  o^ccriuc  ad.M^a4fciU| 
tQrem  quemUbc€>Uue^mraie^tiitiBiipQd*eil^^ ,  quoinfM^d,  ^i^nam  ob  vti| 
Siieri|ji^i€^tftut-cft»caff^^  Qoo  ntbdejSaluiaoQ  qu«neretmr  AAOon  erat 
impei!|C^i;i/adli^a,»  prodittius  .&  accommodatiusdarcadtfiti  vtilc  Saluiar^ 
}W     ^i^lwffit^jifQ^ti^^^'* quam  vcilcm  Seruianamdejqoa  iubil  quacrii^' 
batur?  in  fumma  hoccootcnJo  nihil  caufac  rubelTc  citr  intcrpret.hus  pctinitr 
lamus  linc  Icgc  ac  fine  vl!a  ncccflltate  inducerc  iiuafi  Saluijmtm  vllo  alio 
cafu  quain  quo  indudum  fuit  ab  jpfis  autimribus  iuiis ,  bo^  %jX}Vk  Tpccic  /. 

£K&PH,  SEiiTl^MVS. 

TkSMaatiUttdiinresctlmnuUM  (omtenttvneex^relfntbii^^tiie» 

Intcrpre* 


Digitized  by  Google 


-OX  C  A  IX  (LXi  E  R  R  O  JL.  Y 1 1  •  . 

N  t  e  r  p  Ti  ttt  e  s  isoilri  qnih  rii<lriniiin  fli  <||i)iiiiiiiini 
c{in€<^>um  etiv)i;u]uud  habereilii  potitlsdcbcrent  pBa  Ui*») 
ro.ficquiJ  ii»  licx  tr.\t5tatuDeSaJuiano  intcrdido  vd  pr^tcr-^ 
militlctvci  igfioralte  vutcantur,dchoci{uoqucdubiunt,  de 
-^-'^'^^  pruiciftcsiioftri  non<iubit«rciu»an  SaJaianuiu  in- 
mproiii  <)i>o()iiciMi  cbkBtbMnpckatquxnuii^ 

I  non  a  J  ptop(iC»imii^yk^^emmn»A^nfjff^^iumKti  t  MiUftiiA^^. 
tnalc  rerpondcant,inc<piu«f  inWfcbi  w  tcf,^jaMifi3kQit>imn  iffanUoiiao 
vno  vci fart  puunt^vtr unt  re$  cdfbni  ^Uas  in  pr^dhim  cMirili&umioralit  Sc 
tnticxtt  obtigu*  ftnt  tpcir^  pro  rt^crtcdjbuscondudionis  ,  eti^rr.^niillade 
iisobJt^AiTdis  pa^kio  inuTCcllcrtt.  Nam  iiiint  obligatar,  non  dubiiant  quin 
Wi^ia^af^M^dlbiheSifiiianum  d^aeconap^  ,  pcrinde  at« 

ijbiliiiii^lllltC|ii<lihtpr#iAdsiili^^  vrtittnumia^ 
ai^dc^l^iHlM$^oaiibl(ac<jM«4^^  qubquc  pak 

Abne^iilcnMM^Mei  ififijq^od  eirom  nidmiiicd«nt'fiiedontaaaflmcrili& 
aom^qdotiiahi  cdidi  vcrba  ^cftrii^  TiiMd  ^lctttMil^  idiHudtnfrmdiA 
«ft»ca(n,at  pro  iis  rc-bjs  qua^coJoriusrnTtirtdumtdnfludumfnacxeritidane 
iiftftnni,ticc  quic^uam  caiil^^  fubcfie  pufahticnrad  Vtilcimplorandum  vcl 
tiKiacca^um  confugere  fit  neceiTe.  Om nes  porro  fcr^  interprctc^  amiciujo- 
|es  A.<3|Arniiili (crtm  ad  f  ittem-Strutatfd  InfK  ie  a^»».  in  ea  runt^piniDnc  vt 
'•-^"^im  cfiam  ^t<at'iftp*ihil«l«  fenmtmhciOiH^ilbMiwtt  rcenfeci 
|l(ar  iianin1nik»6u^«n^r,<iii'  t>lill^Mliiiii|liVil^^ 
«1 11—11  vrba^^  iitaifti^lidMf  fgnbaivitt» 

cofote»mtur  etiamli  dominus  illcta  eflcnefci«^;'<qu«  yerdiOiotius  ,mtm^ 
litcrqtiam  fi  ca  intnlcrit  rcienrcdomino&  ex  ipfius  voluntate.  Cuiusfci^. 
iCKi»  ptobAtiooeu»  ad£e«untex.eo  ^uoxircicriptu.cft  ab  Alc*  andio  i»  /.c  p-- 
ftC</f /«^w.iifdc»if(gtcjc^i$,eac|u^voluntatedoniinorum  coloni  in  fun- 
daai  gondiMftllt iWMMfetiat  v  pigniiiyiur^dortunis-tciKri:  quandoauiem 
*»wt<»<^?Rfv!¥ft«f«,*^^  ioduais  vcl  Ulatis  fcjentiain 

iM&tni  ;iiafA  ciquoqtte  pfighbris  iir^  tchhf'.  *  Adfettitt  «tiiiisixmnUi 
^  fcriptam  eft  i»  /.i.  0.i«  qMdfXJHrpilwMlkfftibu^at^mlr.  Non  foldm 
piypeamBtbosfed  ctfi  cJeeriorcro  hakitaiiDBrUifiBCcrit  ciltpa  fua  inquil^ 
«tt,  inkieB»  &!iilata  pignoii  effe  obrigata :  fcd  vaUeimperic^ ,  c^m  <)c  iU- 
^ltno  Maedanasioqiwtur  ,  inqHtUnusautcm  Cit  non  qui  fundtxr  &  frz- 
duin  roftuujm  condwui.fed  qui  vrbanuro  Unfifftmi  i^  D^c  ta^hh  /  y?  I- 
P'*^*'^!,*"'^^^^'?*'? idcBiin colono  pobari polTc :  Aiiucju}  tur 
|hi^pto^aqwjfiM^^«ryniria^ucr^ur^       reccpiior  fanc  recentionim 
(i^Mimmbpniocll^ailliciMi^^      iaalik  picfftfquf  vtbano- 
nm^imduxam  caolcaHaliain  vei^  rufticoriiaHULiu  in  prcdimii  Vlh«i>  w 
lioc  ip^tacit^obligatb  intcliigincc  untinn  prn >  «finnciifil  titiaPio  Jc|» 


riorationcfiucillata  fctat  dominusprz($«j,fikieigt)cret:  tUata  v«r^^ prirdili 
ruAicun^»non  clictacir^  obJigata,nccii  domimis  iIJatafciar,iniiconuciKrif» 
exosellapfi^onc  vt  circotobligata.Qiiani  in  reni  apcftilCmi  fui)i  tcxius  ^in 

«ciSoliiiftiii»iiiH>m<Q  ■liiilttiiitiiiiiteiMiioiiiitmftia^^ 
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ciudum  pignons  nomine  iiiduxerit,  tit  nondealiisrcbusiilud  compctere 
qu4m  quas  pjgnon  foiuras  pcpigifVct  ,  quo  vcrbo  palam  cft  padioncm  cx- 
prclfani  (igni hcari.Et  fimiiircr  Thcophilus  /» ^ .  i //  er  SerHMM de dciion .  cOm 
dat  cxcmplum  Scruianae  j£lionis  qux  poflit  couipeccre  in  res  coUni  in  fun' 
dum  muectas,ponicinueciase^e  cum  pado  vt  cac  mcrcedis  nominc  obli> 
gitac  circnt.Hoc  ver6  cur  icn,(i  nulla  etiara  padlionc  interueniente  rcs  colo- 
nt  lilai*  m  prxdium  rufticum  ubhgatic  cenlcrentur  ?  Indcquc  eft  quod  tn  d, 
/4f«*Mrf  4.^.1. quarrit  tam  dihgcntcr  Necatius  de  ftabuiis  qusc  non  funtin 
contmeacibusxdiiiciis,quorumpixJiorum  ca  numero  habendafint>  rufti- 
coruranc  an  vrbtnorum:  &  qcidem  vrbanorum,inquit,nne  dubio  non  func, 
cuma  cxicrisatdificiis  qux  vrbana  funt  fcparata fwH.  Sed  tanien  qwodad 
caufa.n  huiufraodi  pignoris  taciti  pcrtinei,«*«  m<  //<w»i,vt  idcm  fubiicii,-/»  vr- 
htnts pr^dtu  dtffittni,  Quibus  poftrcmis  verbis  hcet  non  negcm  id  ijgnific»- 
pi,vt  nullomodo  diffcrani ,  ncc  enim  ahq  ja  difteiencia  aut  \  Ncratio,aut  ab 
ahq  rllo  lurcconfulto hac  de  re  vnquatn tradita cft ,  innuit  tanien  Neiatius 
diflfcrentiainilUmqua.iMnter  vrbaiia  &  ruftica  prXiiia  inierpretesomnes 
aliquam  olTc  agooftant,non  pjruani  eifc  fcd  magnam.  An  non  autem  parua 
eilctac  penc  nulla.li  vt  ctiam  lUaquxin  fundum  condudum  induda  funt 
taeitc  obliuata  crederentUT,folain  doinini  fcicntiam  interucnue  fufficerct? 
Nam&difiiwiJe  eftvtncfciat  dominus  ahquid  in  fiindum  fuumcneindu- 
dum,&quidillud  fit  ,  qui  etiam  vidcrc  cum  vuJt  potcft.  At  magna  eft 
diffcreiuia  fi  ficexphcetur  >^vt  qux  in  fuodum  condu^um  illata  funt,ita  fint 
tacitc  obngata>fi  padio  expreHa  mterucneriu  Qux  ver6  iJlata  fum  in pr«- 
dium  vrbanum,tacito  pignoris  vincuio  tcncantur,ciiamfi  nec  paaio  ,  nec 
domini  fcientia  vlJa  probetur. 


;  t  R  R  o ji  q.iq.;?:  a  v,  v  s^.";;.,,i 

^e/eate»tijtLcirti$XJe  l9CdtJ.poitorti.f.PcMnusti!«ilipi^  ' 

to  fi^n»rJ}sb, 

EcLV  ■  ver^  exiftimandumeftaHam  fuiffelmt^eratoris  Ale- 
xandri  fententiam  in  dd.mti ,  vbi  quod  fcribitur  de  rcbus  co^ 
loniin  fundum  condudumillatis^&indu^is  ex  voJunutc  do« 
minorum,  non  aliam  vtique  interprctationem  xeciperc  po« 
teft,qu^m  de  rebus  qus  ide6  tantam  indudae  &  iUatx  finc»vt 
vcl  intotum  mercedisdcbitum,velin  partemdcbiticfTent  obHgatx,  quo- 
raodo  fcriptum  eft  iifdem  ferd  verbis,ted  pauU6  apertius  iti  ddJPomfftntus  5. 
f,i.l>.in^tiih,c4Mf.pign»yelhy^,ttkit'C»nir.  Non  quafi  appellationc 
paflio  figni6cetur,vt  vult  Cuiacius4Ci//.4.D.  de  fnB,  & alij  rccentiores  quos 
refert  ac  fequitur  lacob.Menoch.  De  ddiptfl.pejs,  remed.  5.  nitm,/^^.{ncc  cniin 
pa^o  vohintasvnius  eft  ,  fed  duorum  pluriumve  in  eandem  rem  placitum 
&  C0nfcnfu9i.L#M/.JAt  vt  hoc  ipfo  inteiligamusnon  tacitam  effc  poifc  hanc 
bypothecam  fcd  cxpreiTam  efre  dcbere,Quxcnim  acquiritur  tacitctacquiri- 
tur  etiara  igno/antj  i|ihi}que  tale  cogitanti  ,  vt  ccrnere cft  in  ea  oux  datur  l 
dominoprxdi)  vrbans  in  rebus  per  laquilinum  illatis>qucinadmoaucn  fub^  I 
iiciturMdt/.rrr/i^tantumabcftvt  eo  cafii  voluntas  doiuiiii  vUa  rcqairatdr 

quxpluf- 
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^dfeplttfqaiiii icteotia  ffkl.i.D.f/ftmii^ftirufeuJsJketJ^ /. ifelimMm JD.  fer 
htJMtrim»  Ine6quealkisecHrunc]cm  tecentk>rum  ecroc  e^jqiiod  puuncpo- 
fieriorem  partem  d.L€erti,(\\xx  iiabct ,  quau«k>  iocatur  dorout  >  non  efie  ne- 
ccflarum  m  rcbus  inilu^s  vel  illatii  kicntiaai  doininii»(iciacdpi  oporccrc  vt 
jZiMiMwcQ  locoproiwl«M«f4nwitIinpeniior  9  Ottafiidfoftiilante  anth 
Acfi  prMt  pmiM  ^  iiO»iiir«^ 

aliiinitnm  ^  coocrarto  Acqiaimo^^^  ratioo&MSMiaopdi  ui 
^kartefcnptomivftdevolunute  f«pUcat<icrcien^iaes^nuihe(i  poftViprii 

faitts.  NectminadMertunclofig^  roatorein^  cleganciorem  iorcancitlien 
m*n  iu  accipiacur  vc  ad  obligandas  domiap  rescoloni  ilUca^  mprxdiun 
fudiairiHnen  fi»fficiec  fdcmi^  domini,(ed  eius  voluntas  onmi  n.ojo  exiga- 
ttr^ad  obligaiuiaa  ver6  res;fiM|pilini»ae  (deof^A  quidem  reqpraCH^tfipTcs 
air»ciQodtol|^9fl)ft>CMry€yUiMi^  cxigacAI<iai|dqrYaone: 
xfM^mm^KjvUBmt*  jqyafn:tame|i|M^irar|^efljere(;ent^e^i^^^^ 
~  riMcC!^0fafi9i^HM^k4IM  ?r#^H9pn  hiecic  ii«>iseffeia  jbxprimi 

 ^ji^tfwon  »pe<i  otnnes  ttwtufcitatutti  fyrct :  videcurciue  in  eius  legif 

rcie  qa^BHiiii^x  contextu  verbprum  conitcerc  i<cct,de  rcpoe  in  prxdium 
tbanumilLuis  conrultiis  fuifle  impcrator  pouusqu^m  de  indu£lis&  illa- 
fb  tn  ruilicunbde quibus  proinde  non  niH  obiccc,&  pcr  occa|ioncm  tradari 
i4cbtttt.  Alteoifatio  c(l,quon4im  aipefdinv^rftCieQa^  aJium  jmfin  pollc  do- 
igy  itt>luiHii<wi  ar^lvtiifeNf  >»Qfl«ia»tl^^  yttftjcifn  ^x- 

w  pignpri  KX^iMBKiMiti^^Mil^^ 
■■PBoloniis  volumaie  lotatotfifriiiM  luas  m  prard(i|i«»,^ai|)t(9^il)^ 
tBilcba&  4^ iofierrf  intiehcre  potcA  domino  quoqi^e  imn ipfuni 
ignoraiKe  >  fed  eciaminuito&contradicence?An  noncnim  habct  iurisre- 
gula,Po(Te  ficri  nobis  inuicis^quod  fieri  potcft  ignorant,bus?Qua  poii6  tVo- 
te polTic  dominusprohibere  ne  rcsfuasqtiastyelu inFcrac i  &  inducac,  colo- 
nusiqui  pcxdtum  jpfum  ruflicapi  aMi  lociwie*  etiaoikpoirct ^.^dlct » nil^^oii^ 
trartalesdtaapcOMcnriliVM^AM^f^v^'^^  Mccitiaoiimiui^- 
^ae  aptiftaM«Nfo  jArriea  poteft<y»^^pm  ^pfBqof  cilfnc^ci&i^ftio- 
«o«MiWiMKiii4idt^inflttpercolonumtn  pigdiimUufticiiyi  B^gytelft 
io^e  tcaeintur  ,  nonide^tamcnexindcobiigancureaquaFpoftiQaucuntqr 
<cinfea]ntur,red  ex  die  illationis  cancdm  &  induflionif ,  necum  quod  de  iis 
obJigandisconuencrir,quamqu6d  jnciu6tarinc>&  iltaca  ,  vc  clegancei  Caius 
leribic  tp  l,pott»r  u.^.fiidehm  D^efmfefiairUn p-gnor*  bdh.vhi  ait, colonus  con- 
iiperit  vc  indiK^a  in  funduoiy  iilaMt  ^  ibi  nac;^  pigpori  q|(coc ,  &  .^cequ  am 
llducac  ali)  rcm  hypotliicc  iis9ii|]it«44  cftciiraciiditioiieiii.  qfm  in  pigno^, 

teapf^^contl^^^eBdo  neceiraria  ciiet  {.•obligioiiiit  1  tonc  deinde  iUaini-r' 
ttm  in  fiiodam  induicri^ . «  ptciQrcin  foi|eiUliim  qui  (pecii^terpu<t 
l^.ifiGC|pecit :  quia»inquit,non  ex  conuentiooe  priori  cibbgantur  ,  fcd 
cx  eoquodinJuda  reseft  »  quod  ipfum  f oftei  iijs  fa^umcft.  /Hocvulc 
dicercquoties  inccr  dommum  &  colonum  cxpKiTim  conuenic  vc  obligaca 
finc  omnix  quxcumque  ^o  piardium  ruHicuui  ipducenC)tf>  &  .nfu:cnti)r,  eam 
elFc  conueauonis  hujuspoicftatCDi  vi  pignoti^^bligatio  contrahacLcqux 
fit  noo.t^mdm  geneiatt»  » .fcd  etliiii.ciMiccpu  fub  ca  vclut  con<jykio- 
ac^  Si  qoc  rcs  in  jprsdiiiai  lufticum  lnftfeii|iir»Yt/olct  pronomcn  rclatiBiiBi 
lundbumverbo  hicuri  tcmpoiis  faceie  coiidicloncdt,  ^«5m^iiriwaiii  meiu  e- 

rt!^    ,  Dd  ij  ; 
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nihil  inductum  iilatumvc  elV,»ullam  i]#^K]«.'tf  «ibl/gnuoneni  c^-ntpaiitamfhi» 
telligi»qu.ifi  oeficicntc  condicioniie ^<\i'r,<jur  ifn  acbitWo  &•  poteiuue  coU)ni 
fic  vt  iiih  1  infcratnl  vclit,fatcrt<4ttW<  <it  l'M04«fippft\a  vnterrcmalit»  Honto. 
men  *x  <lie  paili  contractam  oblig  uionrm  inteiligijrcd  «antiin)  cx-  dic  illa- 
tionis  8c  confequcnter  anicriorcni  idcocjue  pfitiorem  cCCc  debcr€  jMun^»  cui 
mcdro  centpore  til!C|uid  ex  boms  pcOca  indudtis  &  lilatispignori  datum 
fuit  ,'Ci)m  poteftathia,  vtiocjuuntur )  Sc  promilcua  condicio  nunquam  re- 
trbtrahatut-inprjciudiciom  iuris  altcri  mcdiottmporcqitarfiti.*'.  t p»t:orm 
frtnct^.(!riil.(od.ut*  p9tm\m^itnvr:hab.  Nec  cnm>pa<i"tum dc obligandi» 
ilhtisindticicrKceflitatem  vilam  infcrcndi.Prcpier  q»mm  caufjm  folct  pa^ 
dum  hoc  in  futurum  lempus  rcfcrn ,  vt  omnium  apcriillimc  vcrba  illa  lu- 
ftinianidemonllrantini/.  j^.rmfr</<^^«w  rjurtji efn^  defntetd.  dt  rthhsvotmn 
qi  .fsrrpro  merefcftbitsfitndtpienmjiitkrMpfifi^i^^^t.Ohli^gAUonem  ergo&  vin- 
culum  pignoiis  in  rcbus  iliatis parit illatio»non  puitio  <  fed  tamcn  ncc  aljicr 
ipfa  iriatio  quam  fi  prius  dc  p>enorc  pcrpaftnm  ^xpreflum  <onucncrit, 
fcilicet  cumpadum  dc  reblis  coldniqiJ«  inicrcnturgc^craliccr  obhgandis 
conceptuin  eft  »  non  adhaiic  auc  illam  rem  fptcialitcr  rclaiom,vtj$  ipfc 
fupradiclu?  Caijlocusdcmonlhat  in  A.  /.  /)flii»r  ii.  ^.ftalonaD.  qni  fvtinr, 
in ptyn.huh.  itaqueneccflfinacft  voluntas  domini  ciufdcmquc  locatoris «  an 
ad  lioc  vt  rei  coloni  in prardium  rufticum  inducfutur  &  inferanti.r  ?  Mint- 
inc>fcd  ad  hoc  vt  iure  pfgnoris^teneanturr  At  quid  veilc  oportct  locatorcm 
ad  contrahchd^i  iftiufmodipignorisobli^atToncm  ?  An  illud  ipfom  quod 
inodo  dlxiir.ii^,vtrn  prardiun»  rulhcUm  imiucantur,&  infcrantur  re$  coloni^ 
Winimc.Nectnimfolaillavoluntasprrtpadioncclfc  poffct:fcd  vt  indu- 
cantur&*inFerantur  ad  tuin  fincm  vt  iint  pignori  obi  gatjcijd  tft  quomodo 
pradcntCs  noftn  lov|Oi  folent,vt  inferantui  pignoris  nominc.  Qiiod  vtiquc 
heriintcrdum  potcftctian^rirecentiorcs  non  obfcrucnt  citra  cxprcfljmpa- 
ftioncm,v;onductorc  folo  cam  fuam  v^lunrcittni  vcrb^s  dccbranic ,  locato- 
rcvcrofcicntc quidcm  £k  ita  volente,neo  .iliter  locaturoUcd  catncn  tacante. 
Qttocafupadtnnquidem  ca  derfe'int«f  locatorcnV&  conductorcm  inier- 
iitnifrc  imcllig»riir,led  taciti  m  injg's  q^v  iir  txprcflTuhi ,  ficui  &  ccontrario» 
n  qnisfondrtm  imim  locaturus  publiti  profcrif-ferit  &  admonucritnon  a\i- 
tcrvelle  (e  fuum  fnndum  l<'carc  <]u!^m  (lomnia  'quac  in  cum  induccntur 
&  infcrcntur  pignoris  vmcul*»  cciic..ntur  pro  incrccdibus  condu(5tionis. 
Suffi':ict  cnim  colonsim  C|ni  p..rt!nudum  nd  contluftionein  acccflerit  res 
fuas  m  eum  fundum-  ir.cuurVc,iACC  inhii  de  lis  obligandis  exprcflim  conuc- 
ftd  itjCJnqtii  11  q  ji  ad  conilo^ioncm  ea  lcgc  propoiita  oblacam  vltrb  acccf- 
fcriT,net~pictiwnevlI '  in  conirafiumlibi  pro(pexcrit,qujcrespa(ftum  taci- 
taaiiiid  Kcrc  vriq  «r  potcft,3t  cxprdfum  non potcft.Eigo  vt  Aiexandri  vcr- 
b.i  cxponamjs  j*j>er^i'lsq^rtd  lcx  3it,r*  yoti  ntdte  dominort^mSM:  accipicndum 
cft  acti  fcriprum  tih  x  i'»  - '  trr  ttxy^lei:tikus:  ita  inquam  id  cft,  non  tantilm  vt 
rescolijni  in  prjt.hunni  ninterainur,fcdctiam  quod  prarf  ipuum  cft, 
vtin  can\pi^iorisca  t  .  i  ntcrjnn.jr,&  ad  hoc  vt  (int  pignori.  Quod  cilm 
itaiir,ncqu.'.  Accvn^ij.tr  VctCrntn  fcnttntia  recpi  poteft,  qui  folam  domini 
fccntia^n  iii.^Hcocai^bi^ririfinttntfw^ncrccentiorum  opinio  admitii,cjui  cx- 
prcfTi.-n  ox^u  rrxigfii  q<nd  initum  ht  intcr  locaiorem  &  condnflorc  dc  in- 
dufts  &  ill.uis  i.iinibtH  ob!igin.4s,fcd  mtdia  iiuerjnctatio  fequrnda  eft  vt 
yohinui  &  acucflatia.fir,&  {jrticiaclocatorii,non  Jilitcr  fundum  fuum  loca- 
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ni  Voluntasautcmnon  qkMtpermiKatcondudori  rcsfuas  in  fi  ndumiiv- 
jfrrrc,rcd  qu«  iubcni  inh;nequii'quicl  rnfcrcntlvin»  putabicca  m-  ncc  &co  fi- 
ne,vc  quod  erir  ilijtum,&  indudluni  (it  pignori  La  pono  voiuntas  licuiipjus 
(]t<am  rcicnciaciV  »quia&conrcnriim  inducit  &  kgcm  lccationi  citcic  i  quz 
pars  auxdzm  JoettioMS  tfk  »  i(>  miniU <^uidpiaf»  cft  quani  padpm  cxpcci^ 
ttHii»  mfinMitc<)uippe«icito»  quod  paniiii  vccbis  cx  parte  locatarii»pani«i 
£iid»94p£(>«tptne  flDiMiudoris  res  futs  m  meocc  infcrcncis  aut  contr^»  <oi|i> 
ftcuatur.    Qttare  nec  facis  t (lec  voluntacem  ctlem  cilc  locatoris.»  mfi  eiin 
C0tt4u^ori  rigniBcanm  cHe  cooibrct.  Dcniqucpaduminhancrenine- 
ceilariufTi  cft  at  non  cxprclliini  praccifc  fcd  vcl  cxprdfum  vcl  iaciti<m.  So- 
U  igitur  fcicntia  iliatarum  rerum  non  ruiticerec ,  quia  nequc  expreOi,  ncque 
ladti  pa^ittreceorcci  poiTcCf  uimexeaicicntia  voiuntasconftituendipi- 
gporis  iiifeBrl.ii#o  lapdo^yot.  Ok«i>qtti(lcrga(ii£Ubithacparte  imer 
ftiliMfct  sVfbwMtt  ^  4fifticn»  l  Na»    <|iNt  io  prsediBm  .vttMNMHnr  jii. 
«lAaiB  sUtta  funCf  ilMa  a]iadc  caufa  pignoris  vinculo  teiMatB&^qv^jilBk 
(ispigoore  cacit^  conucnjiTe  viileacur  &^§J§ftAJJ^  mrtu^JJmttJfk 
mi ■  t wjujff/ w.»»/ hyfDfh,iMit.icntr.  Hoc  enim  eft  quod  recenciore^  oainesfeu 
ieUittVt  cUflFcrentiam  hancquam  ncgari  non  poflc  vidcru^icalitcr  tamen  ex- 
plicarc  non  potucrint,  qu^m  vt  diccreistad  obJ  gandas  rcscoloni  necclfa- 
cium  cHe  paclum  expremiui.  Sed  ob(eruar«  Jcbuerunc,  etiani  admifta  noftra 
iMU|wutiMicj«»re  liiflfeffHyisiu  ilSm  *       i»  nftitts  prx^ijs  exigir. 
flMwnaiiicsa  iuacefliiciBent  pAMm  slii|tMNi  fi««D  expreflbiMifi^tetts  tadiM 
4r«6/%aci<lisrebvafioloiii  icuc&is  &  lUatisuicc  habecur  hodpGMtacit^coi»-' 
acBlMiproitire.  AcinpraKliis  vrlMQstTideturhoctacitcconaeiiidc^ctiMiilt 
reacra  ncqMecxpreflc,nequccaciteronuenerit.adcoquc  quod  magismirum 
eft ,  ctiamri  quis  ab  alio  quikm  a  domino  ipfo  conduxeru  ,  puta  f\  ^  ccnacu- 
lano  &  condudorc  fubconduxent,vt  in  fpccit  UftUiun/  u.  >./o4/rt;«  in  f,n,D. 
Jepigni>r.a^'a-  l^i»leoez^.^^c9iwm^*fm^''t1»mc^nc  quidem  fcicn- 
tia  ioc^oeis  atfocffiinftii^aiiisdfest  aotcaq^cl&iHt  Biciti^  CDniieBlfle  videri 
Cioi  9  q»i  ignoftoit  f  Siqoideatctiam  ps^tittatc  coMicnfiiin.cxigoHt  vtriftl^ 
aoe  paeiCtieociMui  qui  ft  oon  ex,«etbis»faltfai  CMiateaJtquo  inducatur.^f^ali 
ttmxi  aacem  nuilam  voluncatis  coniedluram  pracbere  poteft  tpan  /ahem 
feffwa  fupponatur ,  ciim  ignorantisnuilus  (it  confenfus ,  vt  nrqaeerrantfs,' 
ob hoc  ipfo»xi  fcilicct ,  qu6d  omris  crror  habeat  ignorantiara  l.fiper  orcrem 
ij.Z).^<^w""'y^'  Itlcoquc  nimiruminlocationepracdiorumrufticorum  fcien.. 
ham  dotntiiorumcxjgiBiuSf  nectanulm  fcicntiam ,  vcr^m  etiam  volunta- 
icmSc  qiiBteapft&MKam 

iiivcamcii^iiiftec  i  pi|d|o  cxprefi). 


^utticmdtj^nmi/tintervrhdnApraiii^Ofi^Jiic^im^fiirf 

■  ,  •* 

T  dSffidiinailMefkyVndeimewbaaoiMafftil^ 
dHftftntia  mansuent  Koa<»m» pmbare  pofltin)  qtiod  ^upradido 
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monbus  populi  Romani » quod  rolcrent  in  przdiis  rufticisnaca  pro  merce* 
de  obligari  l.fi  feruus  dr.  f.loidm  D.defurt,  In  vrbanis  verh  inucdla  :  quad  td 
quod  crat  in  morc  poHtum  >  vc  alias  fxDc.in  iuspaullatim  cranfierit «  &  pro 
di6io  habicum  fic  /icubi  didum  non  eHec>  przlertim  cilm  ea  quz  func ,  mo« 
ris&confuecuciinist  vcalijaddunc «  foieanc  vcnirein  iudiciisbonztidei/. 
ijtwcl  finoltt  ii,$.<jMtd  ajfidna  D.de  tdtUt.edtci,  Nam  fi  bona  tlFcc  caiio  ,  nullara 
coni^itui  oportcrcc  incerprardiavrbana  &  ruilicadifiercnciani ,  ci^m  eciam 
in  rudicorum  condudione  cadem  pa(!:tio  de  inuedisobiigandisincerponi 
olim  folcrcc  t  vc  conHiiex  d.^.lomut  cr  ex  d.l.pjtior  n.  f.fnolonus  D,  qutpoti§r 
in pionor.hjb.  Nec  rurfum  placercpoccft  quodquidam  poll  Accuruum  tra- 
didcrunc  in  rufticum  przdium  vix  alia  inuehi  folcrc  vei  induci  ,  quam  - 
qu£  ad  culcuram  agri  pertineant,  cuias  gencris  bona  difHcilius  oppigncran- 
tur  l.J.l^ptgncrum  '^.CHm^Hth.feq,[.(ju^resfiinor.oblig.poj[.Q^d  cniui  vctat  a« 
lias etiam  res in  prxdium  rufkicum  induci?Aut  quis poteft  huic  quarftioni  lo- 
cusefleniticarum  rerum  nomine  quxpignori  dari  podinttfiuc  dc  vrbani,fi- 
uc  de  rufticiprsedij  condudionctradctur    llla  igicur  plauftSihor  plenrque 
vifa  racio  cft»  qii6d  in  rufticis  pracdi js  confultum  latts  elfc  poflit  locatori  per 
obligactonem  cacitam  £ru£^uum  cx  ijfdcm  pcrcepcorum,  quos  placuic  tacice 
obligacos  clTc  pro  merccc^ibus  »  eciamfi  dcijsobligandis  nihil  nominatim 
conuenciic  Lirt  ftrxdsjs  7.  D.<}Htb.cju(.pt^n,velhypoth,tacit.corHr,l.yCoti.eocl.  At 
locacori  prf dij  vrbani  qui  non  (ibi  cauit  exprcilim  dc  pignore  no  aliccr  con- 
lulcum  elVe  poceil  per  rctencionem,ne  per  aclionem  in  peifonam  quac  mul- 
c6  incommodiorcft  iicigandum  habcat,quam  ti  tacitum  pignus  in  rcbus  iii- 
uedis&illatisconftituatur  ,  cum  prardiorum  vrbanoruruTruftus  non  alius 
Ht,  quim  qui  pcr  habitaiionem  ab  inhabit.tnce  fic  percipicur  vc  poft  perce- 
ptioncm  nufquam  apparcat  >  vndc  cft  quod  non  in  fingulos  aiinos  ^crcjpi 
dicitur>vtfrudasrufticorumpra:diorum  ,  fcdinfingulosdies  ,  adcoquein 
horas  pcncfingxihi  l.tteiM  an^tntur  15.  >.  yltim,  D.locat.    Dc  quo  tamcn  plura 
fcripfimusi»  £iror.i.D^cW.i.  Ex  quo  appacetpadum  hocquodtacit^  intcr- 
iieniirc  crcditur  locatis  vrbanisprxdijs  vcamctfircuerancque  cxprcile,  ne> 
.que  tacitc  intcrucncrir,non  tam  tacitum  propne  dici  dcberc  quain  prarfuin- 
ptum&  ilcgefubintclleftumtexcmploeius,  quod  ahbifcriphmuspolt  At»- 
tonium  Goucanum,PupilIarem  illam  qua?  cx  D.Marci  conftitutionc  in  vul- 
gari  cxprcfla  continctur  non  tam  tacitam  dici  dcberc quim  a  lege fubmtel- 
JeClanijCilm  ncquc  verbis  cxprimatur ,  ncquc  cx  e©  quod  cxprcirum  eft  m- 
ducatur ,  fcd  ex  lola  confti  tuiionis  poccftatc  itdtn  hoc  tmre  j^.D.de  yui^.Qr  pup. 
fub/i.  Nain  ciim  nc  quidcm  fcicntia  iocatorisneceirariafit»  vcfupriargu- 
nicntati  fumus&:  probauiiiius  tam  cx  d.Uertt  5  C'^^  locut.tfuam  exl,\diitiim\i, 
§  folutam  in  fin.D.clefn^nor.aCi.6c  d.l.t^.^.fi iolonus  D./flf^f.quomodo  poteft  vi- 
dcri  tacitc padus  locator  qui  ignorauit }  Eft  igitur  hoc  merura  priuilegiura 
^  iurcdatum,  id  eft,quod  a  iurc  magisquam  acontrahcntium  padto,huc  cx- 
prclfo,  liuc  cacito  proficifcitur.  Hiiifque  rci  non  obfcurum  at  clcgans  argu- 
nicntum  prarbetquod  olim  hoc  lus  in  fola  vrbc  Roma  vtraque  camcn  &  in 
vtriufque territorio  obcinebac  vfquc  ad  luftinuni  tcmpora.qui  primus  con- 
fticuici»  d.l.vit.C,in qutlf.cauCpi^ri.yei hypoth.tacit.comr,  vc  non  cancum  in  vcra- 
que  Roma,id  eft  m  vccerc  Roma,&  Conftancinopoli  qu^ cciam  Ronia  diCtx 
fuic,  &  carum  ccrricorio  iushoc  obcincrer.rcd  cciam  in  prouinciis,in  quibus 
prgo  amea  noii  obcinebac.  Quidnt  cnim  vbiquegenciuin  codem  iure  loca- 
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toTCS  omnes  vtcrentQrjfi  hoc  iuscx  contrahcnciuia ,  fiue  cxprc/Ta ,  fiae  tacita 
conucntionc  derccDdcrct?  An  non  ifurjs  gcotium  funt  conucntioncsoinncs 
^uar  cx  conrenfu>riuccxpcciroii4uctacitQp(.oficirciintur?  /.i.|.y//.Z>.</ccMi/r. 
gmfiluPJtcji.Qjc  M^V/oDCiufjs  gcntJumaDlioo^tibttftomiiilmconi-i 
mBnia  fynK  occ  propm.T<^  ^9nm  i^mmuj  ftfuli  9»D.deitfiUftir  Mtr*  Sed  & 
0ocDcn  ipfum  vrbaporum  prxdiorumitarctncirc  dcroonfixitvtBooalibi 
ouam  Ronui;  iiifi^QC  iucrit  olim  obrcruatum.  Nec  eniin  vrbana  pr^tdUalia 
dici  podimt  qu?m  quac  funt  in  vrbc ,  ncc  lurfiu  vrbjs  appcl htjo  ii cum  pru- 
dentibus  Doitris  loquaumr ,  alij  quam  Roma*  conucoate 4  ^ust  |Bc  hcH^cfola 
f ct  agtonom^qain  j^c  immciit^^vrb^  agpcllatur.  .  *^ 


ERR  O  &  D  £  C  IM  V  S. 

Dt fmtentid  /.Wi.Qji  qHibjcMfftQi^  ifH  Ifyfttb.  tfcit,  C9»tr, ,  .  . '  * 

L  L  V  D  vcr6  inluftinianicoQftitutioncpoti/Iimilm  ob/cruatio" 
ne  dignum  cft>quod  t^men  neaioliadienus  ob(cniauit,  ^uod  ad 
finem  lcgisia/cctbitTi&raifJi  ii-fid  fr^efumpiitne  fiUm  trnms 

 lp9SfrmiMdtiPtrf$tiri  dejiderjtmut.  Vt  flgnificct  illud  ipfum 

q uod  oos  djcimus,  padum  noc quod  tacitc  intcrueoiHc  creditur de  indudii 
iilaf^iyi»  in  przdium  vrbanum  obligandis  ,  neque  cxprcfTum  t  neque  taci- 
tum  propri^  dic:  dcberc ,  fcd  pracriimptum ,  quia  ius  pracfumit  illud  intcruc- 
uiiTcidquc  non  imerprctando  Icd  fupplendo:  ncc  probationcs  tantum  fup.- 
plendo  >  vt  jnaliisprxrumptionibuseuenitquasidcb  veliurisfolummodo» 
vd  iuris  &  dc  iurc  appcilamus»ied  fupplendo  &dam  ipfum  >  &  rcpr«reotan» 
do»Yt  8c  altis  qo  ibohlam  cafibus  cuenit  L  vltX.fi  m^fucf^^ita  fner.edienJ.  Wi.cr 
HTJ^.  D^fitiffiftB^timifiMUhiatf^fnut».  Maxim^  vcro  cum  agiturdc|ndD- 
cemlo  iuretacita;b7pothccar»vtpro  pupillo  Lfretffeitio^^e  itelmin,uier.  «oit 
fr$fifc9»*^f^**^  46.5^.^  fw.'.D.  dt  ikr.fijf,  aut  pro  pccunfa  crcdita  ob  rcftitu- 
tionem  7ed\^c\\hi.§.tn efuih.cau(.pion.  aut  tacitarctiam  ftipulationis  pro  ciote 
lynic.C'  dereiTfxer. ^^.His cnim  omnibuscaribuslcxfupplci  pa6:un.  I^ypo- 
tbccx  adc<Squcquodmagis  mirum  cftiftjpuUuonem  ipfamjunon  vt  au<c  ta^ 
citc  iutcruc^crjtifcd  yt  intc^cnifle  fingatar.  Dcoiqoe  ius  hdctfcit«iiypo- 
tb(;^>^u<M|lopitpribosprsdibrum.vrMnorm  in  rcbus  induais& 
iltayitiWT**r"  CK^<>^oaliqtto  Vt  cctcra  pada  omoia  ^cita»  qualc  ill  u  d  prsr^, 
Icrtim4f  <1V  ^'5'  f  "'^'  ^^^Pfjif^  Quam  ex  iuris  potcftate  inducitur>vt 
omnium  apti(ljme,acclcgantiffimc  proLat  tcxtus  Wpitni  in  d.  f.  folutMmin 
^./.24.  ^./<:«/«»M /m^/.  Ob  idquc  non  bcnc  dixcritqui  paflum  illud 
quod  in  cam  rem  interueniire  creditur  &  fingitur,  tacKuti)  appcllaucrit  >  Tcd 
is  demum  qui  vcl  pracfumptum  fimpliciterivcl  Altcm  tacitum  pr^fumptum. 
Orx>nc  padum  pracfumptum  ucitum  eft^fcdnon  vjdflim  ucitiimomjie 
pi^rutnptum«quiapr2fumptum  tadti  (pecietefttnontaciiiimipntfumptii 
Kcc  pirafiim  .probare  interpretationcm  Accurfij,quiquod  luftiritanus  ait 
tidi  i*$d  frdfnmpuene  fic  explicat  acfi  fcriptum  eficc  tali  ftjitptoc^  orJinMitiie^ 
Aliud  enim  eft  diccrc  inFUmprdfifmptinemM  cft  qnx  fic  iuris  6c  ex  iure ,  a* 
liad  veto  ciUicctc  j8^a<a»  wrw    trdiiMwim  qi»  iiuiufinodi  pratiumpciotB 
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netn  inducat.  Placct  tamen  quod  annotatiuncula  ifta  fubindicat  noii  Jubi-' 
taiTe  Accui  rtuii),quin  cx  lege  aiiqua  lushoc  profcduin  elilr.  Quattiqiiam 
creJibilc  eU  fuifle  monbus  pritmlin  populi  Roriiani  coinpaiarun-i  ,potiU5 
qu^m  legcaliqua  vcl  alio  iure  (cripto  :  At  non  cani  obtrcqucntct  euifhiodi 
padiunes.vc  vult  Cuiaciusincctam  vt  ciuibus  porinimum  Komanisconfu' 
leretur  aduccfusinopiaminquiiinorum&  ccnaculaiiorum  quibus  plcram- 
que  niiiil  erac  nifi  lumen  vnicum  &  curta  fupellex.tta  rt  iis  mortuis  quatrerv* 
dnmeiret  an  cx  iHacarum  rcrum  precio  fepcliri  dcbeicnt  vc  w/.  {^//^uts  14. 
f.t.D.dt  relrpo^,C^  fH'n^t.ft$7ter,Q^m  vc  hoc  velucipnuilegio  vrbanaardifi- 
cia  decorarcnturiquo  magis  ad  omandam  Se  amplinc.indam  xditiciis  vrbem 
ciues  inuicarcntur.Aliuqui  fi  foIapadUonum  iltarutn  frequentja  auc  inquili- 
nocuaiiuopiaiushocinduxi0ec,  nctjuc  lcparanda  fuiUcnc  Vibanaprardia  a 
ruHicisin  quibuscadein  conucntio  trequeniabaiuri  vc  lam  probauitnus  ex 
d.l.fi  feruus  61  f.loc4$a  defi*rt.  ob  parcin  inopiam  colonorum  d.l.fjrfi  ^t^f^  u 
ncq*,  vrbs  Roma^czterisciuitatibus,  in  quibuscrcdibilcettno  unnijspro- 
uidostcautofqiie  tuiife  iocatorcs,vt  indemnitaci  fuar  profptcer^ntiqu^ai  eos> 
qui  przJia  in  vrbc  habcbanc.  indc-]ue  rurfuin  a^^parct  liini  ircr  noii  iUam 
huius  iuris  rationein  adferri  poffe  ,  quitn  nos  lainen  omn.um  earuin  qu2 
adtcruntur  ,  probabil.diaiam  clfediximuSyquod  in  vrbain^pta^Jiis  mhil  a- 
liud  iit  in  quo  lus  hoc  racira;  hypothccx  conflitui  po(Tic  pr2'icrqi:aiii  in  iis 
qunnJucuncui5:  mleruntur.  Nam  fi  ratio  hacc  b^^naenct  ,a:qu^  debi.erac 
ius  iilud  induci  pro  locacoribus  alibi  qu^m  Roma;  przciia  fna  h.ibent  busi 
quibu«nccobiJ  mJgis  ciuiumeft,ncceo  miniis  cautum  eife  dcbcret.  At 
bona  polTL^tcfrc  ratio  fi  qiiarrcrcmus ,  Cur  non  idcm  priuHegium  ciu:bus 
RoiManis&  h  ibitatoribus  vtciurquc  Romx  Jatum  fit  pro  mctccJ  biis  turti- 
coruin  prx  lioruin.   Dici cnim  potcft  luimls  neccfTaiium  hoc  insfuiflc  in 
locationibus  prxJiorum  ruft  corum  quod  aliundc  faiis  confuitum  cile  puf- 
lctindemnitaii  locatorum,data  ipils  cacita  hypoihcca  ,  &  quidcm  vb^quc 
gcntiuin,in  rru.^ibus  qni  cx  co  fuado  pcrcipercntur:  Vcrior  tarrcnTneoio* 
dicio  illa  ratio  cft  qux  fuj)criorjbus  omnino  fit  confeqaens.  Qubd  ctlm  hoC 
priuilegium  non  tain  locatoribtts&  dominis  prardiorum  Vfbanoruin,quiiai 
przdiis  vrbanis  ade6.]ue  vtbi  ip(i  Romxab  inicio  datum  elTcc ,  vt  zdincio. 
rum  &  numcro  ,&:magnitudine  vtbsclarelcerct ,  non  potuicTiec  debuii  ad 
prxdiaruftica  cxtendi,quorum  fciliccc  ornatus  prffcipuusconfittat  in  trudti- 
Dus ,  frudlus  autcm  ,  eoriiinquc  commoda  non  tnm  ad  vibis  Se  rcipublicarf 
quim  ad  priuati  cuiufque  domTni  vtilitatem  /pe<ftcnt.  Itaouc  quod  ad  loca- 
Cionem  prardiorum  rnfticorum  attincrccnullacrat  olnn  differeniia  iiitcr  ct 
praedia qux  a ciuibus Romx habicantibusptope  vrbem  poffidrbantur, 5£  ca 
quz  a  prouincialibus  hi  prouinciis  ,  cu  n  elTent  omniaarqtie  ruttiCi,  nulU 
verb  vrbana,prxterquiin  qiix  m  vrbctnifi  quod  ad  eorum  exe  i.plum  vrba- 
na  appellanius  etiam  illa  qux  funt  m  oppidis /.  vr^/w.i/T^f^/irf  ipii.    w»^  /?- 
e/iifie.^t  non  quancum  ad  hocpriuilegium  tactx  hypothecx  vt  conftjc  cx  «  /. 
>//.  fcJ  quancum  ad  cxccra,puta  aJ  conflitucndas  feruittitcs  vrbanorun»  prf- 
diorum,quas  placuicetiam  in  xJificiis  qnx  rurj,&  in  villa  fint,con/btui  pof« 
fel.i  D.  commHn,pr/ed.  Ex  his  porio  intciligimus ,  quiim  improbabilis  fit  Ac*- 
curlij  vetcru'nqucfcrcotnnium  illa  fcntentia ,  qux  nihil  mfi  domini  (cicn- 
tiam  exigit  vccolom  b'}na  in  prxdium  rufl  cum  illata  pignoritcncantur  pro 
mcrccdious  fundi.  Namfi  voiuntas  dominincccfrariacftad  acquuendutn 
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iusticttx  hypothecz  iii  tcbus  illatisecjaminprar^ium  vrba'numqi]od£tu 
(icinoppidisi  ^  vbKU(]uecxcra  vrbcit)  infpeuo  Himirum  co  iurcquodob- 
tinuit  ante  nouain  lulbniani  conAituiioncni '»  ^./.  >//.  quant6  magis  erit 
neceirii  ia  ad  obligan Jas  eas  rcs  qux  in  rutticuin  pcjcdium  indudba:  Ci.it  Sc  il- 
Iat;r?Cum  ig  tur  nuiioniodo  fintobligatar  ,  rt  non  voluntasaiiqua  domini 
aui  exprcnai  auc  falcein  tacita  intcruenerit» quar  probetur)  ( nullus  fiquidciti 
hoc caCh  pratfumptioni  &  fiftioni  locus  ef},ncc  vnquam  fuit)non  poicft  vc- 
rum  cffc  quod  pragniatici  poft  intcrprctcs  volunt ,  Saluianuni  intcrc^j6h)ni 
pro  iis  rcbus  copeierc  pofle  Iocatori,cum  no  aliccr  competat,  quim  U  padu 
przccnent  dc  rebus  illis  obligandis,vt  a  nobis  difputatuni  cft  Dccadc  prsce- 
cicnte  ex      .vttndtdnm  ^w^Hf  ln/i.de  interci.  Adeo  vt  nec  i\  voluntas  domi-^ 
ni probctur  debeat  ea  res  fufficcrc  ad  Saluianum,quamuis  poirct fufticcre ad 
Seiuianam  cxcrcendam  d.Lctrti  ^X.deloiut,  Proindcaliud  c[\  quacrerc,an  rc5 
coloni  in  prardium  rufticum  indu<5lj? &  iilatac,hoc  ipfb  ccnfcantur  tacite  o- 
bhgata?  iocatoritaliud  vcro  quncrcrcan  carum  nomine  competat  Saluianum» 
quippe  quodficuti  daturfjciliusquamScruiana  ex  qua  parte  daturprore- 
Dusoinnibus  ilJacis,etiam  quarum  dominus  nec  padi  nec  illationis  ccmpore 
colonushiiffcprobcturqui.i  in  hoc  intcrdif^o  nonquarritur  de  iurepigno- 
ritvtin Seruiana ,  fed  defola  rcrum  illatarum  pofleftionc  adipifccnda,  itt 
datatdtficilius  cx  qua  partc  Scruiana  contcnta  cft  probatione  adeoquc  iu- 
ftaprifampcione  cuiudibet  pignorisctiam  taciti  ;  Saluianum  verocxigit 
pncccJcnspa<5tu.&quid6exprcirum,ac  proindcomnimodo,  omniquccafu 
probiJu.Quod  cx  iis  etia  qu^  proximo  capite  dicemus  apeaius  imelligccur» 
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On  dubitant  interprctes',  quin  resiflqujlini  qua>ille  in  pr^iuoi 
vrbanum  induxerit  vel  intaleriC)  obli^ata^Hnt  tacit^  pro  pcnilo'^ 
nibuf  condu(5tionis  :  quoniaai  ita  dilertc  fcriptum  cO  plerifque 
iurisnoftriiocii.quos  fcojumf  I^^^e  c 
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ini.^  D.de  p.t^i.Li.yj^  ^.6.'j.D.*n  qutb.cMf.pign.vel hypoth.tacit,  contr.L^.  cr  >lf. 
Ce^d.Lcfrri  s»C.de iocji.  Sed  dubicanc  tamcn  an  earum  rerum  nomincpoHit 
Jocatori  co  npcccre  Saluianumtquamuis  non  negcnc  compctere  Seruianam* 
D vibira  li  vcro  caufam  ex  eo  fumunc  « quod  certum  Cit  £di(5lum  Pra:Cori&)  de 
incerdidlo  Saluiano  tad  jm,non  nifi  dc  colono^  &  rcbus  coloni  locutu  liuide 
§4nteriliciMm  qnoque  lnfi.de  hterdjA.cs'  tot.tit.  D.  de  SMlMun.tnterd.  Veriim  harc 
rcs  tacic  duncaxac^fi  plenfque  intcrprecibuscredimus^vt  dircdum  intcrdidu 
locacori  prxd  j  vrbanicompecere  ncqucaCinon  cciam  vc  vtilc  quoquc  jp(i 
denegandum  lic.Ita  namque  Barc.bald.  Saliccr.ia/  Li.C.  eod.  &  aiij  quos  rc« 
fcrcac  fcqtiitur  lacob.Mcnoch.  tn  Remed.^.  TDt  jdipifi.  pvfi.  num.  ^i.Quorum 
omnium  ratio  qua  mouencur*  vna  ilia e(l,qu6d  liccc  vcrba  intcrdi(fli  (int  ta- 
tuin  de  rcbus  iliacts  &  inuc<Sbis  in  prardium  ru(\icu  vc  omnes  faccnturt  tamcn 
interd.idli  mcns  conuenit  huic  ctia cafui  cilm  prxdium  vrbanum  locatur >  & 
in  tllud  res  inuehucur.-quod  vnu  inlpicicndu  cil  cum  quxritur  an  vtilis  a^Oi 
aut  vciic  incerdidutn  reddi  dcbeac  ex  noc.pcr  Glof.Bart.  Alex.&  carcerosyu/ 
LcHrutoris  C.de  negot.gefl.  Addit  Menoch.wKw.51.  tcfi  vcrba  incerdi<5li  verc 
non  liinc  de  prsdio  vrbano»  maiorem  tamcn  cllc  racioncm  vt  illata  ,  inuc- 
^aque  in  pr^dium  vrbanum  ftnc  obligata.  Ciim  praccipuc  ob  vrbani  prardij 
locationcm  tacita  illa  hypothcca  fit  induda,&  pcr  conlcquens,inquit,inter- 
difluin  hocSaluianuni  iit  introductiim.Ex  vetcribus  camcn  contra  fenrerunc 
Azo»Accurf.Pecr.dc  bcIl.Penic.&  Cya.tn  d.  L  certi  iuris  C.de  Iocm.  non  magii 
vtilcquamdirccfluminterdivfium  pollc  compttere  iocatori  vrbani  prsdij, 
/ed  noaarationc&quamfacilcconfucanc  concrariz  opinionisa^crcores» 
Aiunt  enim  vcccrcs  ilii,quos  proximd  nominauimus ,  ca  qux  illata  &  iniie- 
ita funt  in  pr^ dium  vrbanum  poflideri  a  iocatore,qui  &  domum  ipfam  pof- 
ildecHoc  vcrointerdiclumcum /itadipifcendxponcnionis  non  dari  iam 
podidcnti  d.^.interdi^umquoqueiWX.  veroprobcncinucfta  &  illata  in  pr.xdiu 
Vrbartum  poirideri^  locatore.adfcruntargumentum  cx  Vlpiano />/./&/«/#/» 
fl.f.folHtAm  D.de piftior.icl.  vbi  oit  illedarj  pignoratitiam  condui^iori  ciiam 
pro  rcbus  illatis  &  inue<5lis  in  prardjum  vrbanum,nam  pignoraticia,inqujLir, 
non  dati^  ni/i  pignoris  ciaditio pr^^ceflcric ,  &  confcquenter  cranflacio  pof- 
fedionis  /.^«i  pignoris  i^.D.de  acqyir.pcji,  /.  (hm  notifimi  j^,  i .  f.  de fr^^cnpt.io, 
>r/ 40w(n;}or.  Rem  enim  nccelTc  el\  inccruenire  vc  pignoratitiapoflit  com- 
petercquippc  qua:  no  dacur  nifi  ad  reftitucionc  f.ylt^nftit,  ^uib.mod.recontr, 
•^/i^.Sicuc  ncc /Pprie cocradij  pignus  dicimus  niH  cum  res  trafic  ad  creditor6 
l.fir79  f'pr opne  D.de pign.ACl.l.fiehsefl  l}%.$.pignus  de  •perb.fiaific.Atc^ui  fi  n- 
lio  hxc  rc(fta  efTec  vciq',perinde  c6uciiirct  ac  multo  m.igis  illacis  i  colono  in 
craidiurufticu,qu«lm  illacisab  inquilino  inpraKiiu  vrbanu.Quidni.n.atque  i 
locacoreporndeantur  illata  in  pr^diu  rufticu,  fi  ea  quf  in  vibanu  illata  funt  ^ 
domino  poflidctur?Loquimur iiquidf  de  illatis  in  pr^diu  rufticu,quf  fucrint 
pignorioDligaca,riucppa<5lucxprcirum,c|uod  rcccciorcs  noftri  cxigunc,fiue 
pcr  folam  rcienciam,vc  voluic  Accarfiust<iue  pcr  qualcmqualc  domini  voiu- 
taccm,dummodoprobatara,vc  nos  cxiftimamur..  Cumque  hocpUis  fit  in  o- 
bligatione  illacorum  in  pr^ dium  rufticum.quod  /altcm  fcientia  domini  ne- 
ceflaria  cft,qu^ non  cxigicur  in obligandis iis que  in  vrbanum  pr^dium  funt 
iiiata,nulla  ccrcc  caufa  cft,cur  illaca in  prardiu  rufticu  miniis  poftidcri  a  loca- 
tore  videanturquam  qupn  vrbanu.Nam  vi  bcnc  Menochiusargumctatur» 
ficrinuilo  modo  poceft  vc  locatoi  c^ui  ignorac  (^uid  illatu  &  iiiucdu  fic  inci 
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piae  pofli<iere  Li4^(mm  1>JfMtmr,f»fiSA  pon6  quf  in  pr^difi  cvflkfi  cdi » 
Kictciac  volcte  domliO  indudla  lont,vt  eHcm  pignori>ii  locatoce  ii6poffide- 

ri  ex  eo  inccll igimus  qaod  ad  eoru  poneffionc  ad jpifccdi  coparatii  eit  Saluia^  . 
nij>cuni  ntinterd.tfluin  adipirc6d('  ^>one(Lonis.  Mult^igiturminitsponideri 
dtcfdarttnc  caqu^  in  pr^dmvrbanu  fiue  rcjente>(iue  i^norantcdomino  in- 
uehutur.Nccquod  pignons  vinculo  tencatur,ad  rem  hcit.  Na  (\  nullu  padii 
imerccfleritiquod  neq;  nccelTariu  cll>n6  ca  pjgnus  iilud  dici  debcctquam  hy- 
M$liccat  OUVt  «cccfi  ell  polQM&oiic  wX!^%xxi}Stit\  in  aedicor^^.>./>r<f //r\  . 
;  1ill.iiJMC  i«dti  pigoorif  fobiitfit  poQ^^ 

deocib.ex/.>ifr«C.  w  fmkxdtf^u,ytlljyf$tkj4ctt,ioatr, c  ex  diB,  hftiititm n./. 

fihtMJy^defn^nor^d&.lus  aute  noQctt  ofiqui  (ine  lado  hominisCMosferc  ^otm , 

feilionem  /.c/rw  hercdes  25. D.  dedcqtiir.fQjpfi,  qux  fcilicet  non  luris  fcd  U6tt, 

t&.Lu$.(t  vir  yxori  eod.utJ.deniijue  19. 0.^x  (jt4i^,CMuf,m4ior.Qi^d  li  pa(^um  dc ' 

cbligandis  rebus  inquilini  exprenum  interuenerit  non  eo  mmi^s  hypotheCA.t 

dfci  debcbit ^otiijs  quam  pignus  proprie  rumptum  >  quoniam  fccuta  jliatio 

000  eo  coimo  fic  vt  rerum  illatarum  poileflio  in  creditorem  transferatur«rc4 

ttotilni  vt  crcdicoritaimiiB  Gttuum  indufimicicireteiitioiic  fi  pcofio  aoa  * 

fetactur  l^*Djit  ^Mk,iCmf,pighftl  bypotkt^aumirMuii»  dmmi  56.0.  htMj» 

fimmrif  io,DJe  imur.  £t  ao  ntinc dcmum  cafum  rcferri  debet  quod  dc pi« ' 

gaoraticia  adione etiam  pro  rebus  iiioe<5lis  &  illacis  danda fciipcum  c&iud,, 

$.fUuiAm,  NuIIo  igituralio  cafudicipotefl  res  fiue  ab  mquilino,  fiuc  a  colo- 

no  ;l!ataspon[jdcri  iilocatore,  qui  licec  ardcs  fuas  ponjdeainon  idcbtamen  * 

poiIi(iaresjllataS)quippequ<enec  runrpaissedium  >  &quascondu(5bor  non 

proalieno  pofl[idct,quomodopra:dium  drecondudum/.jW^orii^.  Z).#/f  >-> 

pKMf.Cc^  pro  fuo.Sed  quamquam  ratio  illa  qua  C/nus  potiffiiDdin  moucba». 

tnr  £d(aell»iiunaqiiam  tamcn  dobitaai  quin  cias  Centcntic  vcracflct.^Nollo^ 

CBimiaris  aoftTi  locoicriptum  vidco  »,coinpctcrcSaluianum  pro  rebus  lur?^ 

qailinitquas  ipfe  in  pratdiom vdMOiiin  ioacxcrit.  A t  qu ibus  locis  de  Saloia— 

00  intcrdj<Sbo  quxritur.non  ni(i  de  colono  tradari,  &  dcrebuscoloni ,  quas 

ispro  fundimcrccdibuspignorifuturas  pepigjilct.  Maximcvero/»  </.  j^.in- 

urdtHum  qyoq\  InH.de  interd.c^ui  onmiu  apertimmus  locus  cft  dc  natura  &  cd. 

dicione  Saluiani  interdic^i^itcmq;  tn  /.i.cf  iJ>.de  Salititm.imt  rci.inquihus  ta- 

metfiplerae(pfpeciesproponancurad  Saluianum^intecdidum  pertinences^, 

omocs  tamen  uim  dc  coloiioiiionapciiitai  dc  inqQilino»  ex  ouo  apparetn& , 

inodb  vcntm  illqd  efic  q u od  omocs ^icotur»c4i^i  vcrba  quibus  interdiM  ] 

ilbdpropofitafoitdecolohoc;vntum,dequecolonirebusrai(re>fed  &  Prz*. 

toriiiii^cmiIUcxti4ftvtcolonisfolis&um»iKMictiamin^^  A- 

lioqui  cur  nongeneraliter de  condu(tloribusomniKus  prardioru  &  vrbano- 

ru,&  ruAicorum locutus  fu)flei?Aut  cur  non  pot/ih de  locatoribus  vrbano- 

ru,qui  &  in  eo  plus  iuris  habct  qua  locatorcs  rufticoru,quod  tacn^  hypoihe- 

C|  iusdatu  illiscft  in  reb.illacis,non  etialocatorib.rtfticoru?N6cigoal  ara-. 

tiooe  fiiAu  id  videri  potcft,qui^m  vt  incluiio  vnius  cHct  cxclufio  altcrii>s>ncc 

dobttite^tt^ua  poffec,  qiun  de  reb.in  pr^dm  vrbanfi  illatis$aluiaiium  dari 

snioimddcbccct.  Neque  oona  Menochi)  argooiencatio  cft ,  vt  bb  id  fcJilm 

liiak»rraciofitjdandiSa!uianiprorcb.inquiIiniqa6dcasIo€atbrtacite6bU-  ^ 

gatas  habeat  >  qnafi  ad  inducciidum  Saluianum  nihil  nifiius  aliquod  pra?- 

ced6tispignoris>(rue  cxprcfsi,fiuc  taci»  exigatur.Verifsirouni  enim  cft,  qiiod 

fiOf  tou  iu^crvoie  Dccadc  {rf^bauijautf^S^U^um  induci  non  tam  cx  iuce 

*  •  '*'  *     *  ' ' £  ij 
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ieinpar^ig^t,aut  exparceUliiUiquiiattr^iduin  pd{lnlat,aut  ex  parte  iiliof  ^ 
contra  quem poflulacur.Quare  ll  porias  nullum<le  obligandis coloni  rebus ' 
illatis  paclucxprefrum  interceffiflc ,  fed  cantum  voluntJtc  aliquS  locatorisy 
qualc  fufficerepoHediximusinruperioribusjad  eas  rcspro  merccdibusfundi 
obligandasn6facilepatiar  dariSaluianu  tocatori,cui  potefl  imptitari  cur  no 
pcpigeric  de  ipiis obligandit  J.f*  iaterdidHmqu9^utt(\c\xt  nec  intcrdi6kuiTi  De 
naigrando  ali)  compecTcyquam  eij  qui  exDremm«6niMidt  de  pignore/.  h  Xli^j 
.  ihr £j^rM .Hoc  ▼erdcftm  lea  fit^fadle  elc  vidcie  cttr  pro  rebns  in^iiilin^ 
praedium  vrbanum  illacis,quae  Cacft^  iuftiqaecaMdm  prdbfaiiNMbne  pignO-' 
ri  obligats  efle  inceUigantor  >  Salttianam  competere  non  poflit»  neque  nlniA 
Aaai,neque  vtile,  nempe  quia  non  fufiicic  ad  inducendum  Saluianum  qu^d 
itnt  obli gatr>n  i  fi  et i  a m  il lud  concttrrat  vt  per  expreflam  conuentionem  o-- 
bligatioiUa  concraaaric.  '  •  •  ,  •         •  wc^^jffcfc. 

-t  r    !   ■  ^   ■        ■    ;       -     ■  :  '    '    •  '  ••'•^^jWflfe 
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€T  txpf^pm  4>lig4tin  '  '  '  • 
T  cdm  non  (emper ^fTet  cxprellapaAio  in  rebus  illatin  in 
pr.icdium  vrbanum ,  nihilquc  vetet  etiam  vrbani  praidij  lo- 
catorcm  expreffim  pacifci  dcpignorc,  vt  conftat  cx  dJ.\,de 
mi^rdnd.  Id  vnum  mc  malchabet,  qiiarnam  raiio  fitcurco 
laltcm  cafu  quo  cxprcfTuni  paftum  intcrucnerit.Saluianum 
UuicnlocalorideDcgctur,  Curqueinhocdeteriorisccndi- 
dontsnntlocatoret  vfbanorom  praMlionim ,  au^  locatores  nifticorum, 
cikm  iniareillo^tadtrlitpbthecaKqao^  ip(b  rolis  dttmn  cft  appareatme- 
lioriscondicionisefleiUos  debere»etiam  edm  cctera  non  func  paria,  qiiao- 
tb  niagis  paribascxteieis? Pato  ego,ntn  me.fiillo,nu)lam  de  rebus  mobtHbos- 
abinquilino  in  prafdium  vrbanum  illatis  comparatam  c(fe aifHonem, neque- 
clujl£,ncquc  pra:toriam,ncquc  dc  poflc(fione,nf  c|;  Je  iiire  ptgnoris>  hoc  ell 
neq;  Saluianu  intcrdii5tu,neq',Scruianam,qiiia  ncquc  fjit  ncccfl'arium,ncq*, 
Vlilcpubliccin  eofcintcrponcrcPrartord,  quodiafatis  «5c  abudc  cautii  eflcc 
locacori  data  ei  recencione  reru  illacaru  (i  aatn6  apparcrct  inquilinus,  auc  in 
pifionbfulutfonece^rettdbinemodobttetqQin  habeatlocieor  iosret6- 
tumi^fcdet^rionts  noirfonm  fi  nuU&alitfd  piguus  baibeatlocsto^  qua  quod 
3^1tftepraefuinptiieft,q  odqiitfcomiemuadcipitur  vt  loquitur  VIp.o//./ucr  6, 
D.t» (futkcAk  ^ptgn.vel hyp9ibjmt.conlr.\d  cft.pro  cduftocautdqshabetur  /.>//. 
C't6a.Sed  etia.acmtilib  magisfi  cxprcflijm  dcp'gnorccouencrit,n6  ta  quod 
mehu5  &r  c6modia<ljt  retinerc  qnim  agcre&cxpcriri(nec  cni«n  norum  cfl 
Vt  qui  lUshjKct  rotinemhJnbeat  ctiam  ius  .igcndi  Kjuatii  qui.i  imputarj  pof^ 
fitlocaiorijCur  illatainpiidium  adduci  per  coduftorcm  6caiifferripafl"us/:c 
c^m  per  corum  retentronempoflec  fibi  confulercac  pctere  vt  diftuneretur» 
fibiq-,  ex  prt^&f;Au(ihmt$dXfnMlne9dJJ,t.  DJem^rMf^JJ,ttlmimn:i^6, 
t>Mad^tmMy  '4  io,D.de  mW.Eo  naDoqi  nd^fio  qood  ^eri  mmiit»6c  debnh^ 
ouid  ei  polEs  impotare  quireslUacas  c  mit  bona  hde,(]ue  oblignas  fctuerir» 
uue  ignorJuerit?An  n5  iuf^a  &  probabil^  causa  habuit  exiftimidi  vedtcionc 
ilUfieriii6  ielu<£Ute  lacaUMrciSc  qu^dibiattf  iocaioci  p^onibipcopter  c^uas 
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afidqsiiwiuimi  aic<{qi,acpra^aij  vrbanlbflkwpiiidb^  vtia- 
bercturimpctrarepowi0ce}M^«r|opd«ew«rIHart6r>1^^^ 
$eroiaikaai?D6  S^iinot9nii»noQ  eftauo<f  ^tljttam  addhimiissci^ai  nom^' 
qudrti  dctur  ilJiiilcontraexcraneum  poHdfoiein  vt  fiiperjorcBiaitfeofleii*- 
dimus  ex  LuCJe precar.cr SAuiMn.mterd.   Et  ver6  coniht  bonorufti  mobi-^'* 
lium  illam  efTccondicionemjVteorum  pofltffio  facilius  aniittatur,Quam  itno- 
mobiIium,ade6quc  ob  negledatn  foliinimotlo  ipforum  curtodiam  H.  /.3.  * 
Herttdfii/m l^refrr^^Jttfirfn€ip.c- ittfirLUrrem  ,mbi{em  ^i.D.deacqMtr.pofj.^t' 
€MlfiH|OCaleP  Cli4^«iqQt  flcilitSle'iU2  pignoris  (^od  in  ijscum  pofreffione ' 
t^M^ik^  aequ ifi wm  W  Vt  i|HeiiMKhnfQdum  p»gnus  ptopric  Hoti  cft  »1^1  cuiu*  ♦ 
pofllflrio  tranfie    cvdHvMenW^Aipyv»»  9.  f.j^npnU^^mi  55.  t.tZ).^/*'! 
f^nor.Aa.  Ira  &  pigniis  eflc  dcfmat  non  (]uhiei*(fifcliMal^^lhif(fii  poftfliq' 
dtjfcd  flatim  atque  negle<Sb  fuiteiusrctcntiotqUoniam  pchrtdeoudaCredi^ 
loris  voluntatcliberaturpignus  ,  atque  fo!a  poflfideniis  voluntatcpoffe^o 
amittitur /.4.  ^.I.     /•/f^-     pjff.D.quth.mod.pto,}  .ytl  hyj  Dtl\j^!uit.  IfiqrU  W 17. ' 
UifferenttaDJeac<fnir.fttjf.}/t\^\c^  ius  illud  profeaum  v  dctur,  ouod  Gal- 
licani»  moribus  indudym  gallico  iaftatuf  proucrbio  Mei,blesn*ontt9tntd^'- 
Ji|/#n»ib^*^f«*^TM«bUHtei  hi^ancuhi  tianflarorum  liullam  cffc  perfc-'* 
OKionOtn  per  hypothecftiafai  ,  i|Uioi»«ftlShocGa!licanum&  confuctu- 


■.p,thfC4rt.im  c|u,a  perdireftam  doininijvindictHonemerfperfeqoi? 
dominus  nonprohibeair ,  etiamri  a  itrtio  poflideantur,ninTirum  quortiam'^ 
domin i j  aaiiflio  longj;  diihcilior  cft^  aoihi  ant jdignorij  aut  Poftcifionit  iLy  ^ 

•        .      f     •  ..•  ;,«.^.  ,      .      .'.  .  *.  . 
 ' — ^             '    '            ■■     ■      ■  y  «            I    -1  -if.iT'-  I     I  / 

ERROR:  T^ERTIVS. 

2>ri6ff>«riflfi*V»#^^  > 

'  '     '  ■    ■    ■•"'•.,     '  •  • '      •   . . 

l^ri^^  cbTpeaant  vt  intclligimuf  adionem  nuilam." 

jg^  ^  competerc  ,  neque  daridebuifre  locatori  vrbani  prardjj  in 
^      res  ab  mquilmo  illatas  ,  quia  liccc  verum  fit  quod  fupri  ' 
h  diximus  rcs  iftas  illatas  co  jguorante  ,  in  ipfius  tamcn  po- 
«flStb  tft- Vt-incipiat  eas  Doffidcre  cum  voJct ,  proliiben- 
*>  Ryjeer,  nc  ouid  cx  jjs  condoftof*  sibduipat  &auffcratquourquc  pcn- 
fio  pkrne  foluta  fit  akreidsnommcalfterfattoum  ,  quod  vtiqucfaccrc  " 
fuo  lure^poteft,  atqueitacondBftdris  fui  poir^fnbnem  intcruehcriedmquc  ' 
ob  caufim  fmt  ncccflarium  mquilino  auxillun^  e^idli  prxtprlj  cx  qua  parte** 
propofitum  fcit  intcrdiaumdemigrandcquoprictor  vctatvinifierjiifqui-  ' 
linoqnominas  liccat  ci  abduccre  res  iJhtas In  prxJium  vrbanum /1  mod6  " 
loJuenrpenfioncm  locatonaucalitcrconomincfati$feceritr/u7./ 1.  D.den»-  ■ 
gnrfe.Ncc qu^l  cdidi  vcr ba  cum  nominatim  c^irum  dcmonftrcnt,(juo  de  pi- 
giKMmgremm  «ionucneritfaccre  poteft  ,  Vt  videri  dcbcat  ccfTare  interdi-  ' 
auttMfimttisrdiorwchWitettbbl -gatis,  Curcnimmcliorfitcomdi- 
oo  locatoris  qm  nOo  cauit fibi  noroioatim  depignorcquam  cius  q<  1  cxpreA  ' 

Eo  * 


I 

Digitized  by  Google 


2i8  ANT.  FABRI  DE  ERROR.  PRAGMAT. 

catorc  vcin  Salui^no  inceriJiCtoircd  concta  locatorem  proinquilino  propo- 
iici>atur.  Non  enim  putauit  prxtor  fiicciirrcndura  iocaiori  qui  jpfe  fibi  laiU 
coixluicre  per  rctentionem  poiict  aduerfus  inquilinunit  fcd  pottus  ini^uilino 
aducrfus  locacorcm  ,  C\  Fortc  jsiurei(iorctcnttoni$ciiampo[irolutam  pcn- 
nonein  abuti  vclicc  ,  ad  comtninifccndam  vim  &  iniurijin  infcrcndam  io- 
quilino.    Sicut  c  concrario  non  putauic  ruccurrendum  coleno  pcr  iiicerdi- 
^um  illud  Demigrando  d.L\.$.i.  quamuisfubucneric  locacon  aducrrusculo- 
nuin  Saluianutn.Quod  ipfum  caincn  magis  mirari  qui»  non  immcrico  pofHc: 
nam  cum  Prartor  cum  cafum  dcmonilraueritquo  nominacim  conucniflct 
de  pignore  >  nec  quifquam  dubicccquin  cciam  illata  in  przditim  ruHicum 
perindc  obligari  poiHnc  cxprcffaconuencionc  >  acquc  illaqua;  inuchuncur 
in  prardium  vrbanum  >  cur  non  xque  tuit  necclTanum  intcrdictum  colono, 
«(que  inquilino?  vc  nimirum  prohibcatur  domjnusfundi  vimei  taccrc,  quo* 
niinus  rcs  fuas  illacas ponit  abduccrc  &  aul^crre  foiuca  demuin  mcrcedc.  Scd 
refpondcndum  e(l  ,  ideb  non  fujllc  ncccHarium  interdictumcolono  ,  quia 
non  poteracprohibcri  nc  rcs  illacas  auffcrrct,  nifipropolica  priuscontraeuin 
Seruianaa^ione ,  vcl  impecrataSaluiano>c(\in  non  qucmadmodum  in  prae- 
di)s  vrbanis.ita  in  ruQicis  vuquam  pcrmifljm  fMCritiocatori  obftrucrc  o- 
(lium  &  prxcludcrc ac  obiignarc prcdium ad  iaterucrtendam  coloni  poncf- 
iioncra:  noc  ipfum  vcro  illam  obcaufam,  quod  ita  ficri  non  poterar,  quin  a- 
gricultura  impcdirctur.cui  fanc  incommodo  prou«dcndum&  occurrcnduni 
tuic,potiiis quam  pcrmictcndum,  vt  prartorc auchorc,  vci  iurc  pcrmictcntc  id 
ficri  vidcrccur.  Lc  ob  cam  quoquc  rjcioncm  fucrunt  necclVariaconcra  colo' 
nura  auxilia  &  Scruianx  aJlionis,j?w  SaJujani  inccrd*di,qua:  contra  inquilinii 
proptcrillam  quam  habebac  domiiuisprf  Judendi  vrbanjpr^dijpottftjtcm, 
ficquc  ncccirjria,ncquc  con4moda&  vtiliacircporucrunt.    Etccntra  igitur 
faitp.iri  rationcncccirariuin  inquilino  interdi(^tum  Dc  migrandojquod  non 
fuit neccllarium  colono,ncc  camcn  poiUinc  libi  tcmpcrarc  intcrprctes,qui  ra- 
tioncs  iftasautinquircrc  volucrunt,  aut  inucnirc  non  poruerunt ,  quin  dcnt 
ctiam  colono  vcile  incerdidum  Dc  migrando,  ficuc  &:  contra  inquiiinum  r- 
tilcSaluianumjquafiin  vrraquc  cdicli  paric  cadcm  coloni  racio  ht.&inqui- 
linj:quod  fi  ita  ell'ec,qua!ro  cur  Pra:cor  in  proponendo  inccrdidlo  Dc  migran' 
do  inquilini  duntaxat  mcminiflct?Rurfum  cur  de  colono  tantijm  ,  dcque  rc- 
bus  coloni  propofuiflct  Seruiaiiam,&:  intcrdi(5lum  SaIuianum?Qu,emadmo- 
dum  igitur  quodVlpianusfcribic#w</./.i.^.l.f/riw#^rW.Inccrdi(5^um  jllud  co- 
lono  non  compctcrc ,  ita omnino  accipicndum  cft  vt  wullomodo  competatt 
id  cft,ncquedireLlum,  ncquc  vciJe,  nc  alioqui  nulliuscffc(ftusriccaVIpiani 
fcntcncia  cum  inccr  d.rc(5lum  &  vcilc  intcrdidum  cfFe(flu  Jpfo  nihil  interflt, 
vt  ncquc  intcr  dirc(5lam  &  viilcm  a(5lioncm  l.a^iie  ^•j.ff.dinegor.gejl.lu  quod 
fcriptum  cft  w  §.item  Seru:ana  lnjl.de aciion,  cr  in  $.tnterdtflufn  qnvcjre  lnjlit,  de 
jwffr^/.Scruianam  propoflcam  efjrc  de  rcbus  coloni  quz  pro  mcrcedibus  fun- 
di  vinculo  pignoris  ccncncur,&  Saluianum  incerdiclum  dari  fl militcr  dc  rc- 
bus  coloni  quas  ispro  merccdibus  funJi  fucurasptgnori  pcpigitTct ,  nona- 
lium  fcnfum  habciepoteft,quam  huncqucm  nos  voIumus,vcjn  jIIjs  rcmc- 
dijs  proponendis  de  folo  rolono  pra;cor  fcnferic,  &C  dc  coloni  rcbus  cancum» 
noneciam  dc  inquilino  aut  dcrcbus  inquilini,acproindc  vt  nequc eontra  in- 
quilinum,ncqucaducrfus  rcs  inquilini  aut  a(5Vio  Scruiana  aut  Saluianum  in- 
terdi(fliim  excrceri  poflic >  nec  magis  vtilis  Seruiana  quikm  dire(5ba ,  vcl  vtil« 

Soluia- 
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Saliiianum  t^\m  iKre)fhini.  Atio^t « tum  ncgari  rion  pof/it  quin  aliqua  fft 
a^ioproditaquzqaafiScruiana  >  vel  ttilis  appellatur  %  An  non<icbucrac 
<juafi  Scru iana  ca  pri nium  dicj  &  pcr  anconomaliamit^ux  maiorem  cum  Ser-] 
uiana  /imilitudinetn  iiaberetPAn  non  rero  illa  eilec,  cjuz de  rcbus inquiiinT, 
iiiicadacrfus  inquilinum  ipiiipa  >  (iucaducrfus  puHeflbrem  excnneum  acc6- 
Modtrctnr?  Quiscflte  Cttlooo  liDljltetqii«»ip^aiiiam?8ciiiper  quippe 
|iflbpin.MMni^DiliciteBltstaBiminii 

Afttsiwd  talciii%MA  tnditaai  rcpcrias.  C^aii  Seruianam  eain3(dcfimtii»4 
wiknr^-  fiitemSermoM,  qtia  credicores  pignta  l^xpoiiitcAfvefiCilcfinHH 
lib^aKdeidtbhjpiMiiMiaap^cllMr».'  *^ 


i3» 
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I  c  E  S9  QaidniergattlaiKi  locatoxi  praedij  ?cbani  compctt^ 
quafiteaiaii^tt  c»lapi|rdi»miuitm  iliitattbiaqniliiio»M 
propcnnonibttikltcro  taatdoUfgtiattc  aiull6  magft  fitv^ 
preiikpadioiiittnicocrii^ommoBi  craiUtoraabomnium  iiiJ 
ircrcccncdqaecommani  C\  non  ScrHianar,falctmqiiaiiSertiiaF/ 
ixid.onis,  Doaiiiic  [^rfcquatui?  Rcfpondco  cHc  inhocdetcriorcmloca^' 
torisvrbani  pra'd)j  con^icioncm,  qu4m  cxcerorum  creditorum  pignusali- 
qjod  fiuc  cxprcilum  fiuc  t9(ituavbaocntiun),c]u6d  lusfuumexcquinecaU» 
ter  nec  pnus  poteft  >  c^u^m  /iprxdjum  Jn  cpod  iiiatz  funt  rcsinquilim  prx- 
ciodf  &  iignari  curaueritad  oKtorqueodani  peniionit  folatiopeiD.  Ntm  ii-' 
ttlb^m&GtoGbi  cam  ben^  t0t6quc  coaroltt  vt  nullt  Ibhinde  tdsodHcgcrt 
poflit»  Itanon  U£tQ  co,id  cfl  Ci  paciatur  rcs  inquilini  antca  illttasiD  pr^um 
ibdnd  indck  9c  tuierri  io»  fui  pignorif  rtmifi^  intcUigiwr  non  iccDttcfi  co 
tempore  quo  conucnic  cxprcHim  de  pi^norc,vel  quo  res  illatz  /iintjConue- 
niflct  nominalim  vl  camdiu  duntaxat  dlent  pignori ,  quandiu  in  pra?dio  vr- 
bano  decincrcntur,ci\m  nullam  hxcmcerpretatiofaciatiniuriam  locatori  in 
cuius  potcAate  c(l  faccrcfi  ius  fuum  excqui  velit)  vc  dctincantur  perpetuo  m 
id  vfque  ccmpus  qup    plcniGlm^  ipfi  lacis^ua).  Quod  quoniam  non  ii- 
tiibtcrdtloc^tortprrajrniUctiUcipotciltquia  lammjcttar.coninltomcl 
fiiiilc  ptr  t^i^atm   ptr  inttfdiftim»  cni  DoaiNMtiatcooiiiltnm  tife  petk 
|Bteociooem?'Aut  quis  oro  locatore  vrbtai  pradtj/B^|at  a^iontm  >^cl  iDA 
icrdt^umcilai  poffii;iiie£bi  mult^o  commodiiU  it.  ctpedttiibptricmatiai» 
nem  confulere?  Ncque  male  pofllt  quis  ad  hunc  cafum  aptare  quod  vulgari. 
noftrorum  ja(5latur  brocardico,cum  qui  in  vno  grauatur>  in  alio  rclcuari  o- 
porterc^d:  contra  yul^J,  eum  ejpi  lo.  txHrwreiur.  Grauaiur  in  hoc  inquilinus 
magis  qu^m  colonus  vt  penfionis  non  folutx  nomine  perdudi  pofnt ,  quo- 
modojqquitur  Pz^AusMj^^i^ffn^J^-  ii^nfii/^^iC^ffil»-      hy^othMat,  nnin 
ar^fM  d|i£U  l^^4ti^SM^0.  yihm  horccii  mCvlU  ttmto  trtatt» 
idcftfi«praililtirftiii]j|iM'^  iHilbntttiam,XlodcifcimnliA»/imnw  aob  JL 
de  imrk' ;  ADqmdc  ilWm  j^cltawta^m  cfl  in  eo.  vt  poil  tfadndta  9b 
ablatatAonreludanieloct^rcresquirprius  in  vrbanym  prardium  illatx 
fucrancnequeScruianam  amplius  timendam  habear,  ncqucSaluianum  >fed 
iolaperronaliadioncconucniriporiic,niiiponas  obligane  iplumvt  hodie- 
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C^to  cafulicutillatioTiiKilprodcft  ad  obiij^ationcxn  pignoris ,  iiue  confK^* 
tucndatn^liue  pcrhcicndjm ,  ici  ncc  abciu^lio &  ablatio  nocere  potclt  ad  ii. 
niendum  ms  pignoris :  quod  vt perpetubL(^ret> rufiicit  fuiiie  rcs  ilijs  in  bo* 
jiis  inquiikuiamporc  condu^ioniavCumiMoii&ectntbbiigatic  tanquani  il^ 
lilcUttittai^nmteMfd^itpiit:  i|i»riltiaperDetiiaiti£ic)itubligacionci]li 
iSnBcl  b««todftitBrtw.C4ittaii«B<DD(^u€n^  iwtamng»Ve«BiTiiatarHi 
p rjeiitf m  mfticutir fc-  cxprcffin^»Mig|»y dcfi«WfigBlidi^wi«iiilu  tened 
ftrtiffiti^r  ^r-'    abdudde,i8c  ck^ortaur^Etii  cnibi  nootai^catiobiitio  pi* 

JKirisquarpraiccdit,  qu^m  fecaca  iliacio  facit  vc  opprgndrata; cenTcantur, 
l.poiUr  ii.§. fiioloriM  D.quipotim-.m  p^^aorJjAb,  Certum  tamen  cHk  manere  illaa 
obligatas  ctiam  podquam  indc  ablatx  funC)  idcoque  iprarumoomincadr 
ucrfus  excrancos  quoojue  compeccre  Sccuianam  /.  uor  i.D  de  Saluida.inferJ» 
Qiioniam  illationiscac<5luni  hoc  caruperpetuum  cfTe  oportct,vcI  eb  id  ma- 

iMii  fifc  ^dccreiiV^  rcf  pcv* 

pft«^4iiMtilli^iide4^mfq<icWnucfic  todi  pcftiio   KlftK^iUoqiu  M 

E^tcAate  coaditmrfialidajccndo  quand«umquc,&  au£fercifdj;^iidc  rcs  ill 
ta$«  cficerc  vt  ^bcnccoattafU  pignorisobli^cio ,  credijcorc  inuito  &  ant^ 
foluum  penrionem  finirett!h:,quod  &  abfurdum  &  imquum  circt  /.  deb  tnrnk 
15 .  c.  de  pign^*  Lnic  e$  17.  >•  i.  D,  de  sd»^*  U  fi  feritMm  .^u  >.  ^tde^mn*  2)«  4f 
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■^.  ,  BtSdmmfnfhiSilmfftnif^exfrdJhrtifHce.  Kt  eulLfJhs^  •  • 

^jfT  Effu^tbus  a concla(ftore*percept:s  cx  ^nnJo  lV  prx J  o  ruAico 
dabiunt  cLiaaiirUcrprcte&atvcoiupciJiS^tuuiium.Liquaiiio 
|uisnuUo  lurisioco  rcripcuaiiitcompeccre»  nragis  taoien^dc 
>  p«tte  yi  com^cat,  VniOi  illa  8(  fwrncnm  «fitkutcvqiia&  fM« 
uenoir  perpetu*^  &  decipiiiiiair.  QsMlhltef  lUi  cMam  dltt 
exprcfTam  coniienci^iicnitacitd  ^nt  obiigtfrilpfo  tsinpMmhKidiL  ii^fr^ 
dm  Ti&M^M^.  amf:figh  yelh^ifmh,  /4rfi.^/r.  SapffnaltMiitipro  vcr&lB 
con{lanti>aiiud  niKil  requiri  acl  indacejKiam  Saluianum  ,k)Q^m  vt  ea  tcfrCtK» 
ius  nomine  interdidun»  proponitur  fic  pignori  obligat;|.  Atque  iia  &  .irga- 
incotatur&  concludii  lacob.  Meuochnis,  qui  ofnnium  diligcnc^flime  vni- 
uerfum  hunc  ttadkatum  cieSalviano  intccdidoprorccutns  cit  !{fmed,^.\^'; 
filc.p$fi,jkdfl.  16.  num^  113. ybt addit  pro  rcotemic  fux  confirmationc  »  non 
pollc^uH  q«n  MdviO^^dmetmiia^  mikm  puctit  itld 

oiBiilnn4oiioodraviwdfevvt'ci»riidy  d^njiiio^flai^comraipfiunr  aMiil» 
doaaintfiuc  aducHoicMiaMni^ifCfceri  ^ttiaauaipt»(rMl4oc4rctd  difooh- 
amm  pnc^dcntibasyncquc  ^eiiaaiiiftri 

porc  polTVderic  eas  re$  de  quibus  Satuianum  pmponitur ,  cum  ftt  hoc  remc- 
•dium  adipirccncl.cpoftcrfionis,non  rctinenda^^utrecupcrandx:  ncquc  fufli- 
cerc  vt  res  illsfucnnt  obiigatacpignori ,  fi  non  illud  ctiam  concurrat  vt  cx- 

{uKiia-€OAucatio  praBcaliuic^  iis  obiigaodtfi£x  ^terdi^i^ud^ue  ii^fi-^ 
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ilHerd.Li,DMmi^Md,  Itaquc  tamctfi  Fruduspcrcqiti  cx  przdio  ruftico  ta- 
ciic  obligati  (iot  cciam  cuia  conuencionem  ,  nonefltamen  bonaconrc* 
(Mio>fi^dstSCoU!iM>poi}eigicirproiHisSaJuianum  dari)  nili  poiiascx* 
pfd^ii^padnmdelitobitgafidisiaieriietii^      &  paAo  exprefb  Imn» 
aeoieiitc^ticgopofle  Saloianum  competere  pro  Ittthiriiiodj  iriiccil^us,qt>  ippe 
^lMcRlibciion  dc  aliis  rcbBicoiMpcttrc  qnliti  deitebus  coloni  in  pr^Jium 
rudicuin  il]atis&  indudbiSf  inmionunjcro  certenoafum  frudus  acclono 
pcrcepti,nec  fi  in  horreo  reconditi  proponantur:  qiiia  non  idco  in  horrei  m 
.infcruntur,vtfintpignori  locatori^fcd  vt  allcruenturprimum,  dtindc  fuo  tc- 
porc  diilrahantur:lucro  &:cominodocoi)ductorisjCuialioqi  ii  ronliccrct 
costru^us  inde  aufitrrcac  vcaderc»  li  non  locatocis  quoquc  confcnfus  in- 
Micnktrctquinboc  ipfofiirtcm&ccre  dkefcmr>eoftlfemeiri}  cjuo  cxprcf« 
ksk^t  iioooligimlis  ptdtmi  ifinK^(kt^*ffimit6t,$'Jhtm  Datffm.De^ 
Wc  ccflarin  bisfVpAibusracioiqQC  induxitiiieceffitatem  proponcodi  Sal« 
«iaoislc  reiiuscoloni  .Ratiocnimtndiximus,nonalisfiiitqaknqii6dru€K 
currcndam  videretur  locatori  fiwepcr  afttonem  Scruianam  contra  c]uem- 
can(^;po(rc(rorem,fiue  per  interdiCTuni  Saluianum  atircrfus  condi  ftorem, 
OiT»  illc  fibi  ipfi  confulcrepcr  rctctnioncm  non  poflet ,  obrgnando&  prx- 
dodcndo  prardium  rufticum,quomodo  pofTct facere  locatof  pr^rdij  vinan}. 
Ifm^Om^titk^M-fptgn.yelhypotbJmifMKtr^-tnmdmmitC.D.  toiMt.Lj>  tniurtK 
MiDJrflMr*  Atc|ui  quod  ad  (rudos  iftos|»^netiaequ6  fibi  per  rcfcmionC 
pf0^icc#e1odttor  potcfl,acfi  dc  rebusin  pr^dTum  vrbanum  iilatisagerctnil^ 
qoisq  tiandia  n6Buinc  repairatt  i  folotiom  fundi>&  idcd  potcftlocator  fi  vC- 
litiurefuoj&tanquam  dominns  prohibereneconduftorqur  iam  in  folutfda 
pcnfionc  moram  fccit,eos  pcrcipiac ;  Poftcaquim  vcro  fcparati  funt  a  fblo, 
&  \  condudtore  pcrcepci  lic^t  ncque  fundi  partem  copftiru.  nt,iicquc  ad  io- 
catorcm  proindc  dominij  iurcpertineant  fcJ  ad  condi.dlorc  canqua  ^ui  eos 
aloeMoriscitird^qiic  domini  yohimacc  perccpcrit^dfaud  tkn>|f  dorit  lnt 
locacoris  vc  prohibere  polSttitcpriurauim  loluta  penfio  iit>exportccitiJt;A- 
deb  vc nec probibicio  illa  oeceiUria  ut>fed  fbfficiac  c\im  exporcator  \  con^ 
More  fri^Aos  efie>id  eft,nuIIadcni)nciattoneTa(fla  locatori ,  cui  ca  rcs  de-^ 
oonciari  dcbaerat(id  enim  dcmum  cft  clam  faccre  Li^.ptn.ffr  vft.  D  a»$tl ri 
MiUrn,)vt  hoc  ipfo  condu6tor  furtuni  fecifft  vidcatur    p,  lotMni.    Ex  quo 
loco  app.iret  plus  iuris  hac  parte  habcre  locatorcm  in  frndVi)»  s praci  ij  i nfti- 
ctiampercepcisacondu(5tore,quam  habcac locacor  prsdijvxbjni  inicbu^ 
qoas  inquilinns  in  przdium  Trliamim  iimcterit.   Nec  cnim  vllo  iuris  locO 
proditom  cft  Inquilinom  (brti  aftione  tenfri>(i  res  in  prcdiom  viftamim 
laiasabftalcric  vel  abduscritantefolunm  pcnfionem ,  &  citra  denunciatio^' 
aenHtamctfiexpicflaconucmiopignoris  prxccfl'i^fed  hsrcfolaintcrtaci- 
tam  &  rpecialiterexprefltim  ptgnus  dififerentia  hai^rte  ronflicuitur ,  rr/  </./.• 
ftnuli.D.w  (jmy.cauf,pign.yethypofh.fa(if.contr.q  \od  fcruum  indui^um  in  pra:-- 
dium  vrbanum,licct  oinnimodo  faltcmq;tacifc  obligati.s  fit,non  tantum  a- 
lienare  inquilinuspote(l,rcc^  etiam  manun  ittcrcqucm  t.nmcn  fi  fpccialiter 
obligacus  elTec  manumicccre  ni  Ilomo Jo  porrct:no  dkofie.xprffi  n ,  vc  quidS 
interprcNncurtfed  fi  ^flciififirrr,acqae  ita  mtelligo  quod  m  dmJ^ftmAfSktif^ 
tft  mditifiBtajpigitmni  wtmine  tewmmrSwt  cnim  com  Haloandro  Irgas  fi*«fr»-* 
^^«'MyVC  rcwras  ad  didionem  illamrrarcedcntcm  exeoimmiimfXwc  vtvul^' 
g6fiM0|fi^^ffflff  comicntioDigoorio 
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«utconuenciopigQoris  iiiaiufidlsiitUa(biBllcftf«ctt6imdta  opitflMa 
icdeciam fpcciauter  remaficiCscibn in gencrali conacntiooc  pieiionsple- 
fnaiqae  ob  fcurt  ali4)itiil  iniit  >  propccr  ^nod  dnbitart  probabuiiu  poffit  an 

boc  aut  tllud  contiiieaciir*  £c  quamuis  gencralisconuencio  pignoris  poflic 
clTe  manifelU,non  ttmcn  xque  manifeftaria  cffe  poieft,  ac  fpecialis.  Potcfl 
¥crd  c6acotio  pignoris  cxprclTa  c^TciOCC  umco  fpeciolisypuu  d  ii(  gqperaias* 


I  ■  ■  ■  ■  ■  ii 

ERKORSEXTVS.  * 

R  R  A II T  itaque  in  hoc  noftri  vulgo  inccrprcces  qai 
/criptum  t^tnd  penult.  (ic  intelligunt » quafi  Paulus  mQi^ 
neat  magnam  cfTc  diffcreniiam  inccr  ca,qux  tacicc,&  ea  quc 
exprefs^  ubligata  funt  pro  prxdij  vrbani  pcndone  ^cum  e  c6- 
crario  nodtlbnguac  Paulusan  quacobligacafuncpropter  pen- 
fionem.obligau  litu  exprefse  an  tacic^tfed  an  quid  obligatu  Cn  propcer  pen-^ 
liofltem  quoqaomodoiflc  indtftsnd^id  cilvrine  ocprcfsli  &ittacice  j  an  vct^ 
cz conuftiooe  inaoiCd[bria&  (pcciali  cx  alia  fciHcec  quam  peofiooiscau/a» 
YCpriore  cafu  non  prohibeator  aianumi(fioreruij  fi  mod6ant^  manumitfu 
£t,  ^iUn  dominus  idcmque  condu(5^or  penfionis  nomine  pcrduderetura 
pofteriore  vero  cafu  prohibeaturiquod  &  Marcianus  rcripfit  non  iifdc  vcr- 
Dis  fcd  codem  penc  fcnfu  inUfi  quts  nan  ehltgxtum  6.D,<jut  fine  mMnum.  4ti  i.bert. 
feruta*KiCi  quod  Marcianus  non  opDonic^quomodo  P^iulus,  feruum  obiiga- 
tumpropccrpennoncm /iueexjprciscUuecacice»  feruo  fpecialicer  obltgaco 
cialiacau&ucdreniam  n6  obligacum  nifi  geoecaliurfemo  fpccialiter  oIm^ 
l^atOtqnaii  occ  videatur  obligatus  quodammodo/eraus>qui  gcncralicer  ti* 
ijDiObligatus  efl ,  l.infrMit/em  27.  iunO:.  I»getierultte>' 29.  D.  qui  4 ^i^. 
I/?. Verdm  hxc  ipfa  Ci  cSc£t\im  infpiciasyfoho  verborum  1000  inter ie 


dii[Unt:quia  pro  pendoae  vrbani  pracdij  poflfunt  quidf  iilata  obli  gari  no  mo- 
do  cacite>fed  eciam  exprefli^Tatrpecialiccr  vix  vnquam  pofTunt:  QuSdoquidf 
folec  conoeotio  przcedere  ilIationc,fieriquc  co  teniporc  quo  cocrahitur  lo- 
cacio»acpN>iodeanccquam  inquilinus  rcs  fuas  inferac,habcacve  iusinfCTcn> 
y(gtlom.aliclnnwr res  illatac  Sc  innedsc  per  coonentioaia  poteftateni» 
^i^impcrilli^onemalmneq;  a&a  fitvcaliter  obligtrciittr»qoibii  fubca 
veluti  CQBdiciooe  fi  iiifaricnttiri.ftrifl/-  n.  $*fic4mm  OjfdptHw.tn  pigntrJhAk 
Nifipoocrcsinter  locatorenr,&  condudorem  expreflim  conueniiTe  non  ti- 
tilm  vt  quandocunque  illaca  &  induda  obligarcntur,fcd  etiam  vc  hoc  &  i!- 
lud ia(ecrecur,hic  vel iilsjcruus  inducereturtquod  tamcn  vix  eft  vt  vnqunm 
cocniacnec  mCi  valdeinpia  pofTcc  vidcri  conuentio  ciurmodii&  coduCtori 
oncrofiuExcmplum  fanc  ulis  couencionis  nuilum,  quod  fciam,in  libris  no- 
l&iiciMfclNyict>eiie ?tdMmJJ.^M,  poflquam  oppofuit ea  quae  prooter 
.  fenfionemoDltgaufnnc»  tisquxperconaentionem  maoifitftariam5cipc-, 
cialem  CncobligacaexaiiaGUua»opponicfubindc  mancipia  obltgan  pigno* 
ri  hoc  c(l  rpeciaJjccroppignocaiafieruisioliabitantibus  tn  pr^dio  vrbano,n6 
qu6d  habitationis intuitu  ferui  non  nifi  tacit^  obligati  finc  iocacorif quid.n» 
vetaceffc  obligatos  ctiaexprcrsc?)Scd  vt  intcUigamuslTue  cxprcfsc  illi  obh- 

gati  dmiCxui  uciccauoo  camt^a  mii  gcaeral^  obijgauooc  iUa  cllc/^cciale  ve- 
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ih  aB  <i«>qinl6opoitCRC  efle  tii  ftnniiii  o^li  gitil  $dt6  afiidciMltt  vr  lnuH»* 
Mifio  inpeiljfenir.  Protnde inver  lacitft  $c  exptvHatii  p i  g norif ebtlgiiioii^ 
CMDtu  ad  eaqWtflf  Wvli&nbai.u  infctuncur,  ailliiiducuniiffinthil  petiitut 
mttteikfM  intergenerale  &fpecialc  pignoris  conaentionc  iiuiltd<iiftat>dt- 

xi,qaamii  adeaquzin  prxc^iu  vrbanu  tnferutur,&  inducutur*  quonia  in  iif 
quje  k  colono  in  prardm  rufticu  inuchuntur,valde  rcfcrt  an  exprefla.an  tacita 
pracccilcrit  cduentio  pignoris  dc  illatts  obligandis>non  folilm  fi  de  Scruiana 
xa£tcmast(cd  etta  Ci  deSaluiano  iotcrdidto,quia  neuuu  reinediu  cdpctit  lo- 
CMori  fifi6  drprcffim  €6aeaeritdepignorer  vcr6qs  ver^cteeilifictecMrit 
a[|ii«flinM|tii(io<{niileiiec  pigniisvlia  hoccafo  lacici  c6tr«lifii»i«prDbiiii 
tius  in  (nperiorib.Scd  &  in  eo  nirsu  alia  ratio  efl  inquillDlsidiaeoloDitqiiod 
micipioru  quc  inqoilinasin  pra^dium  vrbaiioiiidoxit>manomiflio>ali^iio 
afu ^hibicaelb, nimiru  f1  manumittaturabeo qui  ia  tiim  penonisnomine 
CtpcrdufusjVt  (cripiu  cft:  \n  d.l.pemtf, vhi  additurjrctcta  pignoris  iurcmaci** 
puno  poire  liberari>deri$uiilq',  id  cii  reprehcrum  fujile  l^^crua  Jurjrcofultu, 
Jjti  putabat^er  fvneftri  moftratos  fcruos  quos  locator  ob  peiione  detJQcrct 
ikefari^de,qaafiii^(i|fficcfCtp»clodll^ob(^^       praedij  vrbciM 
Bo  jpfc  quoqifcneftr^  oliftnierentDr>nbciie  ex^katvir  doAdtinMf  Itcek 
Caiacint  itb^X)bfir^ap,^9'ln\6  vcro  prnrcluno  illa,&obftrudUoaidiide«* 
(bicciApMiMib.fencftris  ad  recinenda  ilUu&  induda  oniniiMlooo/q;peiip 
fioQisQotninepIenifsimeratisradbum  Ht  locatori  prstdi j  vrbaoi >  vim  oabet 
acpotcftatcm  p.gnonsnon  tantum  exprefsi  redetiamrpecialistnecperfpe. 
cialem  cantiim  conuentionemjfcd  etiam,qua: propria  pignorisnatura  cfl,per 
cradjtionein  conftituti  >  vc  exinde  locatorfiat  podeiror  rcrum  ommum  iUar 
Hrom  &  pro  penfione  obligataruro,noii  iniiMit  qiiiat fi  lii  ctintaoniiwniw 
oiifiaitiaditat  probarentar.  Qop  rctftdtvt  dcDiioritcmfil6iiqBecondo» 
ftoritpollersioncnilocator  intemcrttt»ied  fuo  iure,nec  illicitdt  qniaiain'  CK 
^iUtt  onis  habuicresillatpignonttaciti  iore  ol»figacat,tteqoo^€te 
piftionulladc  pignore  interucnerar.  Quod  fi  exprefla  pignoris  conuei»» 
Uo  iuitthoc  tamcn  addic  praccluHo,  &  obtigiutio  zd  lunj,  vt  cxindc  non  mo» 
<l6exprefsum  fed  etian»  fpeciale  pignus  conftitutum  iraditumque  videatur. 
lodevcrbtic  vc  nonrimiiicer  polsic  jnquihnus  ex  eoccniporc  intcrucrtcre 
po^rdj^ooem  locatoris9&  ictin  pr^diu  vrbanum  tlfataianncncA  alidoceffQ» 

Siqriwc  ipfo  faitfi  &ctaiictii  rei  iott  t  dun  fintfi  nfi  domliiij  intcncrfio  fir» 
Ipofic^ooitaKbb  vt  n«|(  fettifi  vBfi  cx  inhabicancib^iorsic  mtninnittcref 
//.^c»iJ/.quaoiscaofamaniimi(sioiiisomoifitiiuc>cabiliisima  fit  proptcr£io 
atii  libec^ouc.  £t  bnc  ^oidcm  dc  iUaiia  in  pnniinm  ¥iban6  diii&  fiiflkte 


ERROR  S£PTIMVS. 


NftnafbmvMipiaid9fiiftidbdeaBib.piil^^  ccbh 
pinius,di(idinitiannipcn^oinBia».Nam  neque  polsidenHfci 
conduaoreantopiB  eocf  crccpcrit  t  ciim  t&tifper  fint  part 
fundi  qui  totus  non  minuspoflcfsionis,quam  domini  lure 
adlocatorc  pcrcinet,  neq;eomagisun  ttuiiun  coiini  lawit 
coloqusicum  cospcrupit»gcxdyfmm  voiintate  hociaicre 
•  "  Ff  ij 
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inccUigitur,  cum  a  domino  conduxcric,nec  quod  eos  cxpreiHm  obligaucrlt 
pro  penfione  quam  nondum  roluit,nocere  ipH  dcbec>quando<)uidem  prius 
cd  vc  colono  fuerinc  acquiluii  quam  vc  in  iis  ius  vllum  pi^noris  concradum 
videri  poflirycolono  aucem  acquiri  pritls  non  pofiunt  quam  eos  perccperiti 
neque  rurfum  ab  co  percepti  d!ci,ancequ^m  fucrinc  a  folo  fcparaci  Lft  fiuciti- 
grius  mefiftM  i).  D.  qmb.  mod.yfmfr.dmiti»  Sed  vbi  eos  pcrcepit^ficuti  ex  eo  die 
incjpiunt&adcolonumpertinerct&confei^uencerobljgaci  efle  pignori  ^ 
mercedibus fundiiica  &  incipic  colomis  poilc furcum  eorum  facere  j  &  facits 
(\  eos  dam  deporcec  >  nulUque  Cacialocacori  deounciatione  >  non  quaA  eos 
percipicndo  polIcfsi«neiii  ipforum  fimul  cum  dominionon  acquiHuerit> 
quandoquideir  .uo>&  nomine  &  iure  illos  pcrcepit.  Scd  quia  cx  inAanci  pi« 
gnoris  concracti,id  eil  >  ex  quo  ccrpcrunc  ilii  ad  colonum  &  dominij  &  ^o£' 
lersionjs  iurc  periinere,  ccrpcruiit  eciam  fic  e(Te  aliccVi  vt  exportari  ncquc 
potuerinc>ncquc  Jcbucrinc,nili  vcl  fcicntedomino  &  confcntientc,  (i  foluca 
penfio  non  eflet.^el  fdluta  demiim  penllonc  >  fi  dom/ni  voluniatcm  &  con- 
lenfum  cxquirere  colonus  nollet  >  quafi  non  cam  amiHa  in  tocum poAersio- 
jictperiocacorcmiqu^mmutata  polTefsionis  caufa  >  vtquiance^  umpliciter 
& abfolute pofsidcbacfrucbuscoharrentes  folotanquam  dominus  &  fundi 
&  fru6tuum)Cx  tunc  incipiai  cos  pofsidcrc  tanquam  creditor>id  el),  non  qui- 
dcm  abfolutc,fcd  tamen  quod  ad  umnescaufas  prxterqu^m  quodad  vfuca- 
j)ionem  l.ferutnomine  i6.D.(ie  vfm^p.Hoc  vcro  fufficit  vt  furtum  ei  pofsit  fic- 
xi  etiam  a  dcbitore.Nam  &  furcum  fit  cum  debitor  pignus  fubtrihit  crcdi- 
tori  non  (oium  fi  craditio  prxccHcric ,  fcd  etfi  fpecialis  obiigatio  citra  tradi- 
tionem,/.^ is  ^ut  G6.D.de furt.$,nUquando  Jnjl.de obh^.quit  ex deiicLnafaftAnde^ 
que  nimirum  eflt^uod  (alua  etiam  condudione  pote  (1  Locator  prohiberc  no 
nefrui5lus^foloreparentur,fed  neaprscdio  di(lrahantur,&:  dcporcencur,  nu 
vt conccndat  fuos  cfle,fcd  vcdicat  flbi  obligatos :  Quidf  An  noncciam  iila, 
/qua:inprardium  vrbanu  inuc(5ta&  indudafunr,vere  fanc  obligaca  locacori 
«X  dieillacionis,  Cum  quoquccum  deiisobligandis  nullo  modo  conucnit? 
Curnon  ergo  pcrinde  furtum  facic  inquilinus  fiquidex  illatis  aufferat  & 
^portec  non  foiuta  pcnfione  pnus  cciam  quam  pcnfionis  nomine  praedu- 
'datur?Raeiod]flrrenciae  exeo  pccenda  cft,quod  fruclus  percipiendicxfun- 
<lo  ruflico  non  poffunc  exprefsim  obligari  quin  hoc  ipfo  fpcciaiitcr  obIige« 
Curiquia  nec de  aiiisfrucflibus  obligadis  in  gencre adlum  vidcri  pote/l,quam 
«de  iis  ipfisqui  in  fp«cie  nafccntur «x  fundo.At  conuctio  dc obiigarione  inf#. 
rendoru  in  prxdm  vrbanu  tamecii  maximc  fic  exprc(Ia,nuquacan)c  flcexpci. 
niipoccfl,vtficfpcciaiis,quianecrciri  pocell  quid  mquilinusin  przdiu  vr- 
banumiauc(Sturusfii:,aut  n6inuc(5lutus:quojiiafci!icctiLXiriuJicus.inuchun- 
tur,difsimilitcr  a  frudlib.qui  cx  fundo  codudo  nafcctur ,  quos  certum  eft  cx 
alio  fundo nafci no poflc.Porro  fola  fpccialis oWig.nicno  ctia gcncraiis  po- 
teft  vice  traditionis  cflc ad  hoc  vt  dcbitor  cotredtado  rc  pignori  data  fi  in- 
uito,id  cfl,ignorate  creditorc id faciat.furtum  ip/lus  facere  cxiflimctur.  d,  /. 
fitstjuiinprinctp,\dth  vcrueft,  quod  vulgo  iadtitatifpccialccouetionc  magis 
afficercqnagcnerale.Qnaqua  fl  qua  generalis  couctio  Hngi  poifet  de  fiindi 
fru(5tib.obiigadis,quf  diffcrrec  a  fpeciali,nouij  tamc  no  cflct  plus  iuris  habc- 
fc iocator6  in  fru(5tib.qui  aiiquado  ip(iusfucrut,&  quos  no  aliter  paflus  fuif- 
fet  pcipi  a  coiono,  q  li  fperaflct  futuru  vc  in  foiucnda  merccde  fide  c6du<Sbor 
pcaeltajrcc.No  enim  iiuiiiiccr  pofsis  dicerc,iyata  ab  inquilino  fuiife  v^quani 
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locatoris.Bc  idtb  iocipic  illatQCiiin  pknus  adie  iWiXiotiuJJ^ititr  coi§nmi 
fjfmfMmMt  pitnorJ)4b.Vigniiki  scth  mi^cuum  ex  dic  reparatioiiis9&  co  ipib» 
vt  diximus  inltanti  quo  eoi^im  dominium  incipit  ad  colonum  pcrtinere. 
Cuoi  crgo  non  minus  pofritlocatorprardijrufticiconrulcrcfibiperretcn- 
tionem  h  u(^uum  »  quam  locator  prxdij  vrbani  p<  r  retentior.cm  iUutorum^ 
iinb  longe  cooinaodius  c^uia  pro  jll^u:ctinendi4DCCcllc  ell  pcolionu  nq- 
loine  ifiqutlifiinD  dcicIikUb  quoil  ad  flP^*  retsaeodot>eorwqnc  flepoi:i%" 
iioncm  jinpcdieiHain  noo  «quc.BeceOar  imn  €&%  cot^micnt  tnminp  fit»  yt 
jKmmagieSaluia^flip  poiHc  accommodari  locatori  prardii  rufticipro  Frudi- 
.bwbqn^inlocatoripffcdii  vrbaoi  pro  ilUtis^ciim  &impmtri|i»Qtdpimno 
cnr  Aon  f jerit  diiigcntior  in  eo  vt  ilbi  confulcrct  pcr  rctcacioBcai  amequam 
fcnftus  exportarentur  ,  &pofl  cxportationcni  qiioqucpoflit  ille  fibi  piofpi- 
cere  pet  adtioncm furti  »  qoorura  ncutrum  dici  potcft  viciUatis  in  |:ridium 
rufiicum «  pro  quibus  ob  eam  caufam  vt  locacori  pro  mercedibus  cautum  ef- 
|et|Dcce(rc  ^ui;  comparari  &  iialuianaa^intccdjduin  aducrrui  coodu&orcm» 
Sacosanaoii  adiooepi  lam  adnerrqi  m^u^i^  igfw.  ^u^m  coojtra  cx* 
tniieum  qpcmJibetj^icHnpoireirorciD.  /  _ 


ERRQR   0,CT  A  V  VS. 


V I D  vcr^  Ci  fcu^us  predi)roilki  non  cxpre(rc,rcd  tantum  ta- 
citdprofiindjfenfioiiiPttsfiRtobligats  i  Mjndavtiqueinrii 
babcbit  Jq  ij*  Iocator,hadcnus  oimtrttsnjie  poffit  videri  con* 
dudor  furcum  fcctirc  fru^unitt  A  coapoft  pcrccptioaem^- 

Iportaueric  infcio  locatore  >  quia  non  quxlibetpignorisobli- 
gatio  facit  vt  tam  facilc  poflit  dcbjtor  furtum  rci  (vts  admit?- 
tcrcfcd  ea tantum  quac  vel  fit  fpccioJis  vcl  traditioncm  lundam  habeat  (U./i 
u  fpu,  Et  idcircb  tradat  Aiticanus  m  ei,$,UidM,  eam  Ipccjcm  in  qua  cxprciTc 
coouencrat  vtprofundimcrccdibusobligaacircntfcudlosqui  cxeofundb 
sia(ccrcmor*Sed  an  idebSaKiiaiiimantScniianampro  huiuimodi  fru^us 
dabiniaalofatmri  ?Affiiiiind^nam  fnblata  caoialnctioa  «jme  Q  p  ignoric  obli- 
fado  fpedaliiinteniemiretipcr  folamfimdntimdcportationcm  indnceretnv 
oim  vUam^ptDhibitioncm  »  &  ob  omiflam  tantummodo  dcnuociaiimuiiBb» 
Hoctamen  rcmedrum  fupereil  locatori  adparandam  libi  iodcmnitatem  pcr 
retcntionem,  vt  prohibeat  exprcllim  coodu&ori  ne  frufr us illos  tacitc  obJi- 
gatos  priiis  cxportet>  quam  pen/ionem  foluerit,  aut  alitcr  co  ncminc  fatisfe- 
cerit.  Quidni  ciiim  pcohibitio  illa  lantiim  ei  prodcrjt,quantum  prodellct  lo- 
cacori  vrbaniprxdi)  npcnfionisnounncij^quilinuspcrcludcrerur  ?  Kcquc 
«icr6.MBD0cliin$  hocdtffitctnr  »  pofic  locatorem  pnediiru£Lici  pco  fuo  iuxc 
^rokibcte  nelhidoa^colono  exporccntur«{cd  in^  c^catoim  caRerts  tmen* 
prctibus.quod  ob  hoc  ipfum  tam6inctiimacGomn:oda(locatori  S^Maonm 
qnod  vcl  oac  voica  racionc  incotum  denegarcdchucrat ,  nccrurntCAi^dic 
mianti  interncan  fundi  &  prordijrufUcifirudusucite  iintobiigatiaoeipifC^ 
(c.  Illud  fane  benc  notat  nihil  intercfle  an  frudusilli  in  horreom  prardij  ru- 
Ihci  illau  UatACCi)e»^uoniam  noo    liiatiooc  naiaturausfignor  js  vc  io  ilf 
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litis  in  vrbanam  pnr<lium>(ed«xeofolo  qttod  fruflus  funt  pracdi)  ruftici,ncc 
fuperacnitns  illatio  augct  ins  pignorfs,  fcA  tantum  fhcit  ne  furtum  friM^um 
a-imilTum  dici  poflit  qji  non  expoitati»  fed  ^  contraiio  in  horreo  pr.rdij  ru- 
rtici  rcconditi  fucrunt.  Illiidquoqnc  non  malc  nihil  inrercnc  illacroncm 
fciueric  dominus fiindi,an  ignoiaucrit ,  fcd  jn  co  pcifimc  quod  vtroaue  cafu 
dacSaiuianum  loCatori  pro  ^dlib|a^quod  nosRullopenittucalaaancluju 

ccrtum  cfttd  omtics  pcffti* 
ncre  $  BCCtiiinus  ad  ioduftrial  es  qulm  ad  natutales ,  Ci  modb  locatori  rra  6t 
cum  colonoipro  non  cum  coioni  neredct  vt  ben^  idem  Menochms  pro 
gu/antio  contra  lafunem  difputatrupradii^o  loco.  Nec  enim  lcgesdiiHn- 
guunt  an  fructus  naturales  fint  an  induf^riales  J.l.in py.rc/its  j,D*in qwh xduf.pi^ 
grt.vtl hypclj.fMCit.coatr»  iun«5t.  ii.Co.eod.  nec  rurfus  diltinguendi  caufa  vlla  eft 
nid  inrperfona  heredis cuius  non  alia  bona  poifunt  dici  obligata pro  dcbito 
defund^i  >  qu^m  qux  ex  de(\in(li  bonit  iaiioediate  prouenerunt  /•  'Pditltu  z^. 
mfm€*ibjdepi^*r,\xx  qaotaunitrolkMfTaftut  canolmiitturalcftnonciiiai 
jndaftfMUsiNriiM  l4tjSdbltl«.^S«UcJte/.f^  /%,«JUb 

*—^t»  "  ■  '  ■  '     "  ■■■ 

E.RR.a&  NONVS. 

Ve  re  emptA  ex  preeio  fru^mim  in  pr/ecito  rujiico  perceptorkm, 
V  o  D  volunt  uucrpretcs  ,  dari  Saluunum  locatori  profruvlibat 
quoque  perceptis  lu  prz4i<^  rudico  Ci  condudor  non  loiucric  pca- 
iionemtreftriraercfoientadcumcafum  f  quofiraftatadhncex- 
Mnii.Nam  fi  c6mmptfl)nei<|iitmait  tta  vtcstpibrBm  allcnatoroi^ 
prccioretaUqaaempcafict  facemur  neque  hypotliccam>noquebypotbeca- 
riamvlkunfuperedc  ncciajfirii^inaqaiamptittsiioncKcancncc  in  rem  jllant 
Cmpcamcxfrudlibus,  quar  nunquanijaut  expre(Ie,auttacitefliic  obligata.  (n 
eoquc  onines  confcntiunt  ex  l.^.C.irj  (juih.cai.fpign.yethypoth.t^iit.Cinir.  vbi  di- 
fertc  hic  diftcrcntia  tradicur  intcr  frudlus  przdiorum  pignori  datorum  ,  6C 
prxdia  cx  frit^uum  preoo  comparat3,vt  frudiis  ouidem  pignorum  ctH  id 
pertc  cxpreiTum  non  Gt  ip(i  quoc^ue  pigaoricrcAiciirttKitapadionc  inelfe» 
•ne  n.pc  quia  ficuti  iorcibli  pcKipinntnt     fck  15.  f.udfyfir,  mtim  loXL 
in  cauia  pignocit  ibqnamor>  at  prxdia  camcn  ex  frudunm  prcdo  compamta 
nonfimiliterincandempignocitcaiifam  vcntant.Sed  addunc  exc^ptionem» 
qaam  neque  Imp.Atex  /»^/.3.  nequealius  vilusexantiquisprudcntibus  vn. 
flliamaddidit,mTi*lianulla  lintdeoitonsbona  pcrqux  pomtconruhum  cf- 
le  creditori.Eo  namquecafu  volunt  etiam  in  hypoihccaiia  prccium  fuccedc- 
rcloco  rci,concra  vulgarem  iurisrcgulam,quxhabet  in  vniucrfaiibus  can- 
ci^m  iudiciis ,  non  eciam  in  iinguUribufi  quacnollri  vulgb  male  pacticuUria 
vocanc ,  itaconflitAtameiIi^vcptcciamlocoreU^BCficdatA)?cri«incrpriu 
cnnii  at. feqq*  D,de petitJfertd.  iJmpersar 70.  f,iiiim*  cr /^^^f •  de ItffiA* 
Indicioa  enima&ionis  qoaiiSeruianzi&bypochecatiac  ipeaaicciie^non  v* 
niuerfale  nemo  amtMgic  ^  necproinde  qain ius  ita  comparatum  (ic  vt  quod 
ad  illam  aftioncrapcrtinet prccium  non  fucccdat  loco  rei  ex  /.i.  vbi  Bart.Sc 
alij  D.  dedifird6i<,pitnor.    Mus  putat  lacob.  Menoch.  inremed.  5.  Deadipif. 
poffeji.  exSdluidn.tnterdtB,  »Mmrr.  123.«^  125.   Si  frudus  ex  luibco  prxdio 
pcrccpxi  qui  pro  mercedc  obligaci »  fiue expreflc  ,  liue  caciccfuerant  %  iu 
€oa£umPCi  iliu  vc  ncc  aUa  vUa  fuperfinc  cottdoftorit  bona cx  qnibos  pof«* 
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/iciocator  indcmniucco)  confcqui  > etiam  rem  qu^ex  precioiUo  esr^pu  l^c^ 
vciuc  hy  poihecx  Aippo(icam>in  iubijdium  vindicari  poiIe>  fed  per  hy  pothc- 
iBirftot#<^'^"*tis  in^uit,  nonper  Sakiieiiviii  tntoriUftiiiiicte  ^coodudore. 
Biiiiiqiiiin  f ci  ittt  6icric  polhffii.  Atque  io  hincitin  «dfm  anthoritacem  A* 

'    \a^fnfAo%.num.\o.Uh\^ C^yiasdLmtitrff^^* C.Jtreiyindk.  quibus ta- 
ncn  Jocis  (ra&am  illi  non  de  rc  qux  empta  fit  ex  prccio  rci  obligacaciied  c' c  / 
prccio  ip(b  1  cuius  qu^m  longe  dirpar&diucrraratiofitincmo  nonvidet. 
Natu  cum  hoc  per  fc  iam  iatis  mirum  &  difHcile  c^,  vt  in  hypothecaria  ^>re- 
cium  ruccedacloco  rei  in  fubhdiunfijquia  repugnat  iurisregulis>vt  dixinjus» 
koiiines&ccncursmagirqueniucurarquicatequamiure  *  Tumveroiilud 
■nltd  €iiffie&09cft'ne  dioni  abfordiuf  •  vt  tcs  cmpca  eo  precio  rei  obli^ra 
ccBfetCiir  Jiocipibefle  iaitein  infobiidioai  obIigataJ>oo  eniiniuigulariain 
tttnfcmconcomcc  &  circa  idem  ioduci  oporteret»  contca  vulgarc  noilro-* 
fonbtocardicum  ad  /.i.^w^W!i#^iMi(/£Priinum  illodciret  vt  prccium  rei  o-' 
blintae  fticcederet  in  locum  rei,pcrindequc  obligatum  intelliccreiur  faltcm 
iniubfidium.Altcrum  vt  re^empta  cx  illo  prccio  non  njU inlubfidium  obl;- 
garo,ip{a  quoqueeodem  iureccnreretur:Ncc  cnim  Hcri  poteft  vtrcs  empta 
cxpreciopignoris (it oblisau, quinprecium  ipfum  prius  fatcndum C\i  obli^- 
gacam  efle.  Noi  vcfd  etfi  DCOCUdicum  ifiud  Dodorum  nunquani  probaui- 
iDQibQec  abfurdoai  euftiinamof  t  vt  circa  etndem  rem  candemque  per(bo& 
ringtilarit  niDltacoocurrtnt  fi  ratio  aliqua  arquiutii  9&humanitatisiia^tr 
dcitiinpropofitotaincilineduo  ifta  fingularia  admicti  patiamur,  ex  co  mO:* 
tiemur,qu6d  ne  quidempnorifoliadmittcndolocum  fieri  dchere  arbitrn- 
fnur.Sicucenim  conftatinteromncs  rauku  diftare  inter  rem  &:  rci  prcciuai 
\,fAlif  vfuj  4Z.j^.i.  D.  de  yfujt:  JtaFatcndum  eft  multum  refcrrc  an  intcr  dtb  - 
lorem>&  credicorem  conuencrit  de  re  aliqua  obli^andajandeip/iusquoque 
prccio  in  eandem  ptgnoris  caufam  deducendo  >  Cumquc  ita  ius  Ht  j  vt  nihil 
per  hypothectriam  peti  poflit  nifi  qood  vel  exprcisdi  veltaciteoblieacuin 
'  probetui^  omnino  con^^qoens  eil  >  vt  rei  obligttx  prcctom  de  quo  nihil  di«. 
ftom  fuiCtCilm  dcpignore  conueniret>n6  pofHt  pcti  per  hypcthecariam^  ncc 
magis  in  fubHdium  quam  principalitcr?  Sicuti  necalius  potciliif  locum  pi-! 
gnoraciiijcredjtoris  fiiccedcrcqoam  qui  ipfeconucnit  dcpignore/.c/^r//?r. 
^.DufH^respignar.oLU^.poJ^.  An  non  ^nim  multe  faciliuscft  vt  pcrfona  Cv.ccC" 
dat  in  locum  perfonae ad  proponendam  hypothecariam,  quam  vt  rcs non  c» 
bligaca  in  locu  rei  obligat^  ad  eandc  hypochecariS  cxcipicds?  Ncq;  quod  fc- 
lemoi  diccre^firodt*  qui  cx  tc  Ipedaliter  obligata  percepti  funi  hoc  jpfo  taci. 
tdobllgatos  intelligi  dJ^.CJn  efHilMsuf.pi^.yelhypttkuidtaSir,  £iCercpotcft 
vt  nmihcer  admicterc  debeam',  obligatu  efTc  preciu  quodcxreobligaure» 
da^ufuit:quia  no  qucadmodufruA  rei  ex  ipfa  rcpcrcipiutur,&  qumiHre 
foli,  no  rcminis/.^w  'ci/zy.^.i.D.</^  v,r^r.Ita  poftitquisfimiiiterdicerepretift 
pignoris  vcJiti  cx  pignorc  ipfo perceptu  vidcri ,  cil.n  preciu  rci  vendit.T  non 
lam  ex  re  ipfi ,  quam  cx  ncgotiationcpercipiatiir/.  venc/ifar  ii.D.dehered.  rei 
s^.>e/M.Q^6d  Ci  tum  quoq;  ciltn  de  fi  uc'tibusagjn.us,diftingiij  rporter,an 
dcnaturtlibusiitikmfroftibostraacnjus,anver6deinduftrialibus,  quonia 
indoftritlcicibn  n6cx  reipla  obligata  percipiancur  immcdiatc,  fed  per  mc- 
diipoflidcntiiopcri    diligentiam»  non  vensunt  in  obligstionem  ctufdo»* 
^e  tacicipigooris,  vt  roperiorectpiiediximus  cx  Bartad  Ufiidnit^inmsX. 
fuipptp^Jn  pignor.  habeanf.  Ita  vt  ne <|oidem  in  robfidioai  po/2int  (tv&ur 
ilU  indtfftvialcscapipignori»  iicccnim«|aifqaamttleqQid  vnqoamdixlr» 
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Quanco  minusfercndame£lvtprccitimrciobligac2  dc  quo  iiue  etpte^i 
(lofl  ctdci  ob|ig4ndo,ne({ttc>dioMar»iief|iM  tStaaa  ^wpt^mM^k  >  iioc  ipfo 
cenCeaotr  obUgacttm?  Mim  fmStm  «ckni  imliillriales  boci  alto  canMa  ^ote 

foU  iure  percipiuncur,i'dque  commune  habearcrai  nacuralibus  d.  l^ifik 

Acqkir.  rer.  ff$min.  &  hoc  /aUem  verum  clt^6to<iiiiii  cs 

quoperccpti  funtfrufliis  indullrialcs  fuiflc  debicoris  tcmpore  conucntio- 
nis.Prccium  aucem  rei  numquam  nec  vllomodo  ex  re  ipfa  >  fed  omonnocio» 
&:omni  cafu  ex  ncgotiatione  perctpitur,  t/./.)'f«<///or.  ncc  potcft  dici  prccmm 
Fcudtuum  cx  quo  resemptacllifuiilccondu.^ions  co  temporc  quo  pignus» 
Gac  exprcirum ,  (tue  uctcumcoiicradum  fuic ,  qi|od  cameA  ot^^lfc  eilcc  ilio 
edamcaraqvbieeireAominictmobligmdA  coiiiiefli(Iec/.f«iM».n.  ^.fdlt 
fmmt4ft  D,qmpiimMMiU>skmndt.UJ&dtfign<>r*  Et  ver6fi  rescx  nummft 
pfgnoracis  empta  non  ob  hoc  foidm  pigoorata  eil  >  qu^d  f  econia  pighcrata 
crac  vc  difcrtc  (cr/b it  Vlpi i n  as  i«  UdemqHe  y.  tn fin.  b. ^M'pktmMtftffi§f,  hJfi^, 
nulla  ratio  cft  curfaciliiis  c  conrrario  aJiiuttamu^ pecuniam  ex  rei  pignera- 
tar  prccio  redacliam  ob  hoc  folihn  ccnreri  pignoratam  quod  rcs  ipla  p.'gno- 
rata  crat,cibn  non  (ic  facitms,vc  iprecium  fucccdat  in  locum  rci,  quam  vt  res 
in  locum  prcci)  Sicenini  eucnit  vt  nequeresemptaex  pccuDiamea  (it  mea» 
/yi  ex  eA  ftcunU  6  CJtrn  tniidii.  nequc  4ocalirqac  ex  pecunia  (k>cak  /•  rxM^ 
nm*nnCM  m,d¥»m(i  empta  (ic  viorislMime,  qdomodo  acdpteiida  ckH 
mfifte54.D.r0^.  tiu neque  commuuli auac  ex pecunia  communi  /.  /i>nuj  67. 
^.I.O.^f'#/^io.Deniqucci\mpIaceatreda&umexre  fiirtiua  preciuro  furti« 
uum  non  c^cl.jni  v.if  4^.  f.vU.D.de  furf.  cur  magis  admittamuspignorallAi 
cflTe  preciu:Ti,c|uoJ  rcda(Sum  cllcx  rcpignorata?  dut  curpignus  iftud  fubfi- 
diariuin  in Jucimus  fauorc  creditons cui  potcft  unputari  cur  non  nulius  /i- 
biprofpexcricln  ncccm  vcr6  illiuscui  nihilpodis  imputarc,  fiue  Jebicor  il- 
ie  ut,(iueaiiusquifpiam  tertius.Qjamquamftfubcilius  intucare  i.diffi 
eft  vcin  perfona  ipfiusdebitoriaquieftipniliuicloGuseire  poflk^€tl 
bicorremilfepigaoratam  vendat  inicio  cceditore  hoc  ipfo  furtitfd 
cereintelligatur,  nonfold  n  nrcmtradidcrat^fedetiam  (i/pecialiiecM^ 
ttone  iilaiii  obligauerac  LftferHM  6i.§.UcAui  l.pis  aui 66.  in  fyrincip.  D,  dfJSif^ 
Si  vero  eam  vcndat  cx  voluntate  crcditoris,hoc  ipio  creditor  ius  fui  pignoris 
rcmictcre  intelligitur /.4  §.\.Lltconfenfit  j.L^cnt  8  §.non  yideturcj;  pj/s.D.  quih, 
mod.ptjn.vtl Lypoih.fvlutt.  Porro  ciim  debitor  rcm  a  fe  pignoratani  ita  vcndic," 
vc  venJendo  farcum  cius  faoacliccc  (ic  quod  ci  polTic  miDucari  cor»  in  reilla 
maldverCecur  >  nulla  Mmeuratioeftvceomagispredi  I^^bligat^He** 
beac  vidert  obligacom » Im6  tan^t^  minus  quanto  cercius  eft  eom  qtti  feittttnl' 
reifacic  per  venditionem,nihil  mintis  a^ere ,  qu^m  vepecunia  quam  redigif' 
cx  venditiunc  facccdac  inlocom  rei»a£afflbm  enim  cootrariampoti&s  vo^ 
luntatem  declarat,id  fcilicet  eum  agcre  vt  quantum  facerepotcft  pignus  iiW 
terueitacvt  in  fpccienandifiimili  ratiocinatur  Vlpianus/w/.//<2'(n  eMraveui 
li.D.de deffuir.hered .Edquc  inauditum  vtquicquam  obligetur,  liuc  cxprer^c, 
fiuctacu^cicravelcontravuluntatein  domini  piartcrquikm  cum  obligatio 
exlege  nccciraria  efl,quo  demum  cafu  non  inquiricur  volontasdebitoris»  vt . 
in  caola  dotis  8c  tutdc  Limt.cJ9  rA*  vxir.Ai.Iu^ue  tacendum  efty  quod  ne^ 
moeit  incerprecibus  obferuac » vd  liofc  qnacfttoni  locum  in  pcrfona  dcbico.' 
risnuUum  efle  poiTesvel,  quod  eft  verius  %  non  alio  cafu  pofle  quam  qub  ge^  ^ 
aeralUdiiimuait€90cacio  depigQOieiiitenKBeriti  aut  quo  fi^ 
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i^^cdalkcr  dati  vcnditio  ncc  igndrame,ncctamccon(cntientccrc<fitore,red 
iciciKeillo  &  tacciice.  NaiunccjucgencralisconuemiopignoiisfufHcit  ad 
hoc>vt  dcbitor  vcntlcndo  rcin  obligatam  ^uam  non  iradiditftirtum  ciujfa*- 
cerc  vidcaturt  fcd fpcciali opu& cft  vt inJ* i^UcMa , o*  /.Acirtfifi, neque  fo- 
U  fcicatia  creditons  cilm  pignus  dcbitore  venditur^fufficjc  aa  induccndaia 

uUtMUi  leuiMhiutUi  plgTOili1hittir<ipwfliy<oi>iWuiin  d.^,f,m 
iAfpliM'«At^iiicikn»geaetidiitiik  tiiigooAis  pratoe(fit*aoneft 

oifttoaandumfrucbis  ctiam  naturalcs  qni  cx&oius  ^nctaiiter  obligatit 
Itrccpct  fUnt  ^  taCitc  obli^atosc(Iie,aequeA(li^uncvtputecarDin  petiincC 

qtiod  fcriptum  eft  in  J.l.^.c.in  ^Mi.c^Mr/T^n.auiaiqiiotics  aliquid  pignori  da« 
tiunlcgirBUsjtairtccHigercdcbemus  vtidipium  vel  tradjtum  (it  vcl  fpccia- 
Utcc  obiigaxmn  l.f  qtu}  mn  cbUgdtum  6. 2>.  ^fint  mduum.  adUhrt.  feruenJJH 
^4ndem  l7»/»iaiiA^«  l.ienerMmri^Jmfrm0p,D.^Cf^dmab,ni4nuM.A.dtb  vt 
nBcCoU  gcneUlif^9fc|li§aao]&flidit'ad  bcdMocc  iuarctentionif 

MiPinmuinaperttifindncrckgBntiffist»^^^^ 
m  »M  mduH*  5.  i  u  illis  verbis  neckm.^fi4itW  SVgMA  m9nBr'e-> 
.femf.Cin  qmkcMf^gm,  hiwQLl,i,in prmcipnOiJf  fnffMr.  Sic^ue  in^ 
telligendum  tlliid  quoquccl^quod  dici  falctjetiam  obchirographtriam  pci 
Cuniani  pignus  rctincri  ^o{[cil.vmc.i.tli.  ttt,  ettam  ob  dnmz^f.pecun.  Scilicet  dt 
pignocc(|aod  vci  iraditu>ilt,vcl  fpecialiccr  obiigatum  >  non  dc  ilio  quodta* 
tiioigCiXjCfidiier*  Soia  enim  fpeciaiuconttcmio|  viqriiiami^iiierc  poccft  vt 
ayjip  dtt  w  Wjititln^iiyyelioqttiiMcnii^  wlcwnr  •iinriiwmdnHi  iu^ 
muiAmitkQi^^  caMifioCt]ioKft«r  ioM  qiii«icaMt€«n<iiftreiM 
ftSfSm  wmmff^m  fu^rit  et  traditancc  vcrc,nctfpfCCpylpoilril|--  >  Etgl^  H 
neocialtoar  cantto  c»l»lcsata  (int  bonadebiioriftnon  poter it  locu»«A|(^u4fi 
liioni,an  (Vu^bus  bonarQni~whditis  prccinm  corum  ficobligatum  ,  cdnl 
ncquc  fruiftus  ipd  co  cafu  Hnt  obligati>multbmagis  diccndum  efl,  fi  frudtat 
iiii  non  nid  ctcice  obljgaci  {int,quod  eucnit  in  fruifiibus  przdij  ruAici  locatfi 
aaiia  de  iis  obligandis  exprc^m  fa&a  conucncionc>  &  i  j  vcndici  fucrint  <^ui. 
Ciiinfeio  locatoreyc^ui  cafua cft qucitt  iwcyoftl^iiiocj>ium  niic  cradamuj» 

fiiijcitoiinec  ii.<»fru£tibus  ip  As » imc»*ipfiimifV0diteM^i«dia^  ^Aiti 
^pn6iMiMriici|uUiifra(5bis»idcircocancn  l4ift 
poncres  oblig^tar  gcncraiiter  ci editbri  bona  etiaun  fiitnra  libn  tantOnl _prie^ 
lcocia»quain  mcenictiamneccfrariaolim  eratcenucntio  fpecialis^id  cltqa^ 
bonorum  futuromm  fpccialcm  fiacercc  mentioncm»  l.^  efua  nmdun»  i^.^  .qi^ 
4((UurD.dfpgnorJ*fiqMmihi  z8.D.  detur.  fifL.  ^nceluftiniani  conilitutiun^nt^ 
p^yU^^^rtsfiiffitr.thlig^ifi,  Sed^cdqi  pfcdtbmgnoti  dato  nominatim 
9IPMCWI  Ytfiaiftoaiauoqnc  pigportirtfart  flcccwitiiMiidMtrgftiuftatdio  & 
awfimptlM^onaDtadc^  cinpiecoiaiftiliiit  wMmm  »mMiMnt)idioA€c6^- 
Mlccectoilicori » iievtilemqttid«0Scruianam><|niafivd«UiiU  n^ 
toerum  obl^ttycikn  nucnqnam  fiierintddp|tbois  vt  ckgamcr  Papin  .trBditl 
in  dJ.uf,cum  pr/tJtum  D.Je  pigntr,  Q^antdrocgisdicendura  eft  in  oucftton^' 
propoiita  non  poHe  hypothecariam  excrc^i,ncqmdem  vtilem  delTudtuuili ' 
obiigacorum  prccioiquod  ipfum  nunquam  fuit  obltgatum>  cdm  nequc  fu6^  ^ 
ritindominiodebitons  co  tcmporequo  conuqnicbatdcpignorc>ne<]oc  (i<- 
QlllquiMiifo  pr|dio.^iio4  coac  ddbitfl^:iccj;a^po«9|iip6bligasi?<^/^«iM^  ^ 
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^  f.fi({efiaiirMreD.qutifettcr.i^pi^n0r.h4b.  Quod  fi  prccium  pignoris  non  eft 
obIigat(im>qua  fronrc  obfecro  polfumus  dicere,  reiii  (^uoi^j  aiiam  cx  eo  prc 
cio  comparatam  cfle  obl  igaum?  An  no  nmlc^iddifficilitu  eil»  quam  vc  prc- 
cium  quod  cz  lel  obligat^  yftMiitiftnf  rHa^^m  ffcir^I  f£flnim  inrHliniWBr? 

«  .£il  a  O  &  O  £  C.i  M  V  S.  : 

Eqjte  vecbaJiterrerponruro  fuitab  AlexJidroquem  pro  Ten'^  " 
cenuz  fuae  confirmacioncadferc  Menociiius.Id  enam  cancuat 
raikk^khmfMjimm^4f  tot  tikr,     bjrpotMrtiii  f  recia  i 
ruccoiiKfElaco  tei    pofic  etiim  prccij  podcdbr  pmmBM^ 
fidfMfentti    lubfidium;<&tarlus  tu  dcvMB  ftprcciimi  illndl 
ad  eain  perucne  ir  ex  caufalocntiita  non  etram  C\  ex  ^ntTTfffiirfir  Hiftitii^ionc 
B a rtol I  a  J  d.L%.'D-    ci.Jh  .p^^n.  r.^J.if  c^i }  debtttr*  ^.D^u^einfrSmd^yniit.  Ac 
dc  fc  cinptacx  precio,nccjue  AlexandertneqiieBartoiusfupradiifbislocisIo- 
quunuic»  adeoquc  nec  locum  iiins  vlkim  proferunt  quo  fuam  opinionem 
probcntiredmouenturtaiicuniexauclioritatc  AccurO)  ao^ii4di.l,\,in  fin. 
pj§  di/ii,pigint^r}ak  taoMn  ntbtl  aKnddkit  nifi  qoM  tadiarde  ^cir  anx 
19  e«  le^  eftBapiniaootprupontiat^  «ie  iUnuan  eonMniiineifhitletcrifio-^ 
repi  qwMQapcis  rpcciaiiter  pro prinwaedifop^or iboc *  ^inpro  teiflo  gf-' 
fHK»lW  omnibns  bonisdebtcoris,  gugalijfecniMOCteditofi  antcafiiirww^ 
atque  ger1eniIiteiiobiigata«v6didittcaiiqui  ex  generalrter  obiigatii  intedi-^ 
xniiTuai  fccanducreditor^nullo  qutdem  iure  id  feciiTe»  qu  ia  diminedus  crac 
antcomniapriorcreditor,rednonidc6tamepolTe  illum  conueniriautpcr- 
ibaali  adlione  rine  direda>  fiue  vtili>aut  adione  Funi,atitad  exhibendu  ,  ob 
^rationes  quasPapinianas;adfert,nin9inqutc>in/nbfidium  adprecium  fi  m 
pi|nQra  tpA  BiOipoifeifWBrfMlAi  nh  longi  tteoris  pratrcriptjon^  SSJH'^ 
MMItieaMM  creditofflniraedmraM|v' 
^^jlojBeq>pafloi>ftBeniiodeycd6>n6  aperit»  an  (ciiicetperTonali  altqua,  an 
bfpothecaria«EaeiIetenieOi«lvidccenondch);potIiccaria  Hue  diie^aiffiiiO' 
Ttili  fentire  Accurfiumired  de  pcrronali  i  ctim  in  cxeinplum  8c  argomentum 
acifcrat,quod  fcriptumeftuf i«i.Cu^  reb.^iien^aonahenJnd»  Siquisignoranci 
ieruum alienuni  vendideric,  &isGenius  pofle^faclus  fiteniptorisper  vfu. 
capionem,cogendumei{eivendicorein.vtpcccittm  quud  acceuit ,  veteri  do- 
maoj:eftiCM«it«>kc:cnitaiiQuirquam  putioerite£m)e  hypocfaccaria  pfMl# 
•  miiiffcftitoi4ebeie>  cdmiawii  ipfiDnamqu^  domino  fap  Mei«|jbrigatBiS  • 
ted  ita  inteB^  delwi  jytiBnorafit  oegkioi^geftoriiadHo  dada£t^fecuiiitti 
A^rtcanKententiamquac  tita.tiH  kvltj  D.  de  nez^tt.  grj}.  mnAJhSikimifiCtildm  - 
n/.autfaItem,c6di€lio,vr  vil.fteum  ferunzi.D.  Urth.n  edir,  £fgonec  inpro- ' 
ponta/pecieputauit  Accucriusiiypothecai  ixlocuni  eiiepofTe.  At  ncquca* 
€kioni  ncgotiorum  geftorum  locuseiie  poteft ,  cwm  hic  creditor  propriani 
ca^fain  erroredu^usnoalienaperfeoitus  videaturvtPapin.  air,vt&  jnfpe'  . 
.  cie  dc  q^  Nfarcianus ex  eod^  Papiuiano  in  Lami$^ikmJt^l*fi£ri»r,f. JiiABt-  > 
l^^uimm^f^figtmrMMm^Aii^  perfbni-^  > 

lillwMMiMiciiaM 

'     \  ^     '  ^  " '  "  cooftat 
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tbttftircditx  illo  apcrtiilkqtiod  tn  alia  rpecicqoailiMc  Marciafliiiboftffft. 
piottnAtiadaCfii/././  prioriMliMtlJ.creditMr  ^.7>4^imMMileft<qiiando  prior 
crc4itor  iiooationc£i£Ut  poftea  ead6pignora  cii  aJiis  accepit9&  fccondoiift 
O0crcatcpecaniam»ea  vendidit^ficuti  certiflimam  eftt  creditorem  prioreni 
priniam  tanttkm  pecuniam  cxpenfam  ferre  polle^non  ctiam  qu2  poftc^  cre« 
aidit>&  ideb  quodfupctfluum  ex  antcriorc  credito  acccpit,lioc  /ccudo  refti- 
cacrcillum  dcbereaiunequc  dubitac  Accur£us>quinpcrronali$  actio  illa  Ctt 
«6  liypotfaflCHfiJ>eitb4iMiii»^WRlraii  tiiftio  licooiididio  ot  tUa  le- 
gctvt  in  rpeaeMf./^  wini(ivdiM«fcv«;^fe^^ 
lodicia>ao  adio  in  fadurquac  oimiia  gencra  funt  perfonalisiid  bypctliecari^ 
ittonts.Magj(q;probac«  vidctur  vt  a£bo  in  bdum  compccaCyficn.iilc  ipCp 
Ucec dubicancec  m  JJ.fi fritr  Ms d^f.Pdfinidnuf,  De  quo  tamen  dicenduna 
nobuerit  lacius  cd^.fe^-  nuc  fufficiat  obferuaHc  non  ma|is  ex  Accur(ij  fcn?- 
'  tentia  quaru  cx Paptniani  vcrbis  probari  po(re,quod  vulgo  crcditur  in  hypo.- 
thearia  prcciii  ruccedcre  toco  rei.  Cum  co  QUoq>  caTut^uo  putauit  Accur/iua 
VofSt  creditore  qui  pignus  nullo  iorc  vcadidic  pro  precio  conucniri  in  fuli- 
hieitiion  de  aiie  tnn^  quam  de  PciCondi  a«0M  c5tta  c6  dandaicsrcriti 
,  £capcradead  'end€  locu  Barcolnt  Knbic»milla  aftionCfOeq;  ncgatinii^vt  ipfit 
ieqnitiirtiic^ae  datiua^id  cft  aua;  exa?qaicate  accomniodanda  iit  tcncri  cre- 
ditoteai  hanc«qui'precium  habct.pig4orii'vendidinki  \titO  qtiod  quantica-. 
tenidcbitam  cxceait,qii6dpro eatamilm  partc'vi«caturpredd  adeilpec- 
ueniflc  ex  caufa  lucratjuainonetia  jp  q^a  partc  is  crcJitoc  vcrc fujt.  Et  rursu 
idcBirt.  apcrtc  fatctur  magis  fcprobare  vt  adtio  qu«  d?4afjt  d^fupcrfluo 
preci/  c6cra  crcdicprciiccpdi/d^io^jUcgrf  quf  ipfa;irt;q;pe^onal  is  idio  eft>n6 
Ik7potbcovia.t>Mto;  aciirfpedeiHainifeaT^ 
Accurtfij  CtfBMiaidL^^  alia  adio  qohn 

perfonalis  dlda  c£(ct  cotca  roariti(ratr€  qaiouesainirito  pro  doceobli|acaa 
'&in  hcredicacc  ccIi£Usniiiro  iure  vedldcrat,  preciumq>  ipfarQ  Ane  caula  re- 
«Cinoerac.Ex  hoc  igiturappartt  tanto  manifeftnls  Preciu  in  hypothecaria  n€- 
qoam  fucccderc loco  rciiquod  &  ide  Bartolus concludit ad  d.Lps ^iAdehitO' 
T§m  fin,exd.LuDJe  difir4£i*ptgn9Y.  Nam  rifucccdctetn^tintutit^  ptrfonar 
lisadio  dandadrccvcriin)  etiam  hypQthccariaconcra  qucmlibct  piec.j  pof* 
fidiaccm,ncc  canctkm  iiffubddiitm^fihlctiiliifrindpalitcrat  tca4  cilm  ficri 
iecneafrnn6compecatdireft4  Kypoclvoirie  «oifra  omoem  ceiobl  ^atac 
piicflbrenhlictealiqeendo  eacrceri  prohibcatur.  iiifi  fii^a  prids  cxcu,fliottc 
peifona?  ae  bohoru  debitbris»  vt  in  ^uihlmfi  dehitm  C,  ii/c  W»)^.  jMkfr^ 
fente C, de fideiwfiiStd^^itnaii  illad  etiani  Menocbio induTgeremus» vt  prc- 
ciumrci  obligatx  poflet  peti  pcr  hypothccariam  »  nontamen  cnciconfc-* 
qucns idcm  admitti  oporccrc  inrecmptacx  illo  prcciof  ncc  cn  m  qi  cmad<* 
moduinplcrifquccauriseuenicivt  precium  fiiccedat  loco  rcitfic  c  cui>trario 
poftisdicerc  ccex  precio  cmptaXuccedcrc  in  locum  prccij.quod  nc  quidcm 
iQTMeerfiililMisiiidiciif  admiflitmelt /.  feda  ff/H^f  £$.>.j.vbi  etiiBarc<I>t 
MWjbErei^iNampreci  quidem  Udteriie^tiaiieiee  inagis  qtito  ncre 
ipnUimiBpfopcerrcmpcp«ipttur.  At  icsqua?  ex  precio  c^itur  >Dequccx  e- 
ios  prcd|  peoiniaancqueob  pccunii  illa  acq  Hritur  rcc^m  pr^ijnia  iic  ex  eiii& 
ccrum  gencre  quat  rccipiunt  fundion6.Proindc  nulla  ratio  cit  cur  pci  hypo« 
thccana>(iuc  duefta,fiue  vtilc  peti  pofljt  ca  pecun.aj  qnrr  niimquafuii  obli- 
gata.Cui  («kO^q^cju.c^^t  v^f)£qucpif|^    fc  Sjdoi^uiiuc  U}re^uin«iiiijf  vtU^ 
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ilari  pofncjCi)m  natnautnnderar  nifi  de  re  qtur  per  exprefTam  coiiaencioneoi 

Yucric  obIigata,vt  in  lupcrtoribus  ofleiidimus  cx  ^.tnterdiBHm qttfx^uejuji,  dt 
interiltB.ht  hac  vnaVacione  moueri  debuit  Menochiust  vt  in  pcopoiica  quae^ 
(lioncSjluianum  denegaret  locacori  pr^di)  i  uftici  in  rem  emptS  ex  frudib.i 
colono  perce|tcis,n6  illajqua  adfect,  <^u6d  e^m  rem  colonus  ouqu4  poiTccie- 

•fk^NimTi  Oc  MitdiMiit,ctttOttiod5liiaaigw^ 

«itM«p<M«ii6bfliffcdentcOil^^  mBmcmptamc«Ati<NhM»imiMii 
•^oyeiniAod  eft^fcd  non  idcirco  bona  tik  ratio,  cjNPiJ  indiiawdfi^Sakui^- 
ftiini  quo4  dc  adipilocmb  poftAoae  iatur  *  necefle  ooo  fit  pofk&am  f>i(Ie 
irem  ^  condu<5torc  eo  tempore  quo  conaentc  de pignorc,  fcd  fuificiat  pofli- 
deri  co  temporc  quo  intcrdidhim  proponitur :  u  vcr6  fic  intellcxit  vc  nuUo 
vnquam  temporcabro!utccondu(5ior  ifte  poffcderit  rcm  eniptam  ex  fru- 
<^uum  precio,  non  poHum  vidcrc  quo  fcnfu  verc  id  didum  cflc  poilit ,  cum 
-exepjakeni  dic  quo  reshatc  &  empufuic  a  coionO)&  ei  cradiu  9  fiiceiid«a> 


ANTONII  FABRI 

'   I  C  SEB  V  SI  AN  I.  S  ; 

NATORIS  SABAVDI,EHv. 

DVCATTSJiyDI-,TO*.IO< 

■       -     ■  r    .  ' 


«       •  B  lC  «.0'«  9%i  u  %         .  ■ 

1)<qmfoHorJi$p^t»m^b^^lAiJiditkAi'.^tgnine^  "  ' 

Olent  infcrpretesnoflri  Pminiailo  Papifiianfi  oBiiccrc  quaii 
pugnamiafcri^fcritsBtlcnrcricincatfpccicqux  propomtur«N  U 

^Jrlii^Sdediflr4iJ.f>i^tiarX^tc\wt\9^n>%<(k9t  d<gna>de  qua  fcpaF^ 
tfnii^ttdamoit«ei  oVliociproiii  •  vc  qux  prosioui  Decade  tarlpfiiiiia^iiicliill 
intelligaiifor.TttittMBiioiaceatua  Sempronio  acceperat  >  c^oefnKiti  Coib 
aelianurtieo  OOBlbep^iHMri  dcderat/abindc  qninquiginttnMl|iat«i$^Mff 

wo,diif($qde  ci  tn  pignuscodcm  fundo,  rurfusalia  centum  mufov  pctiertr^ 
acceptrat  ab  codem  Scmpronio  ^fadtdquc  nouatione  vt  tanquam  vnius-toJ^ 
tiiVq;  'A\m'ux  H.iccncQru  jurcorum  debitor  conftitucrctur,euntJ€mfimdum 
j^facUtuuui  dcUciai  ci  pigiioii  >  inai  aliii  boBisy  txS^tf  Seosprofiio  i« 
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foluetosequzrebatiir  rtcr  potior  cfict  in  fignoi  c  Tituilvc  an  AiiQitt» ;  &  v- 

cn  potius  diftrahendi  pignoris  ius  danduni  ciTet.  Videbatur  cnjm  T  itius  c> 
itani  pro  !)scentum  (|u<e  prioi  crc(ii<linet,poIlcrior  cire  SctDpionio  pco^  cer 
^uationcm  qujc  prtoris  dcbici  cauCam  pcremiHcc>ac    poi^criustransFud tf. 
Stt  U-ffl  dtmwst.  cum  nouacionc£i6uJibctcntur  pignora  &  hypotht^cae  /.m«^ 
la^ituf  i8(rtfirf>  •StfMHr^n 

9^psimaam  aliMr  Kijpanittilc  fep<ck>r»tcoiporii  niiJiBca  PttiKfc  pf ims 
cw<iioriMn<amin  teciiail»mi  focccdcnti ,  qncPapanttmfenieiniacx- 

modi  ncNittioncm  oblicatio  quidcm  mutctur,  fed  rupcrioris  tcmporis  ordo 
DOQ  fDatetur,qttomodo  Dcnc  Cuiaciusnoflcr  locum  illnm  inierprccatur /ilr» 
awi&^.r4/>-52  confutata  Craccorum  interprecatjone  ad  d.p.fjpimMhttj ,  quem 
ilb  fic  incciiigunt  vt  pamus  ciedicor  polteriure  tantuni  conuentionc  non  e- 
jduBpriocc  acccpcric  cadcm  pieooia  «juac  fccuKdus  accepcrat ,  quod  fi  ica  c{^ 
Sm  wom  mm .  pgtior iUeyritoi4dioMniniicciiir io  pignoribof  qux  pco  pri» 
<MigeJk»taripitfwbiwnlc  onliotaciBniiriorum  pignomBi  difpucaittiam 
iMei  it^ikifi  ooo  eoimi  pjgnora  rccmidiocredttori  dau  ciTenc  quz  pri9> 
ffcPOMCtidiini  itaijiie  cft  qood  apcrtiikcipfefir  Pipiiikaiit  wiiU.cn^ 
CMKium  creditorem  fecunda  conuencione  eadem  pignora  acccpille  qitfr 
pnor  aceeperacjcadcmque  p  gnora  cum  a\i]s  liata  FujHc  cidem  primo  cretti- 
torijcum  nouam  pecuiiiam  po(t  fccundum  crcderct ,  prioTcinc]oc  obligacio- 
nem  nouarec.  In  qua  rpeuc  ioia  nouacio  iicerc  vidcbati-r  vc  puilenor  ctiani 
pro  primo  credtco  YiJeriviekeiCtiti^ixcuera  fuerat  prior  t  niflforciorilhi 
pro  co  vrgercentio  >  qoMetdcmBccipiendopignoiafititdadviflctvcii» 
k    ia  iocam  foiim  uwoMief»  »  piiorifi|oc  tempori»  ordinem  cctinei%- 
cibi  ectamii  alt}  crcditoi  i  antcnori  dau  cileat  eadcm  pignota  m  mi*- 
ioa  locum  vcUet  hic  fuccedere  qui  certio  loco  pecuiiiaiu  credtt ,  iti^ 
«jue  id  adequi  poflct  eadem  pignora  accipiendo  l.^Ariji»}.  D,^u4t  res  pi^ 
inar.  §bitg»  p^,  Quidni  crgo  longe  facilius  in  fuum  ipHus  locum  fucce- 
det  ?  Hoc  veroadmifTo  iliud  ctiamoraninoconrcquens  efli  vtprioristemi* 
poris  ocdinem  rcciscat.    Vndc  noua  curfuai  emcr^k  dubicacio  ,  An  igicur 
pro  priore  6c  pociotvciediiore  liabciidat  fit  iiob  mmds  pro  pccimia  tjux  tcv- 
lioloco^futofiioea  ^ux  prinikD^beo-aodicaelUcikoeaimvtiaqaefiiBiH 
mawvaodcm  oblifttioncm  dcdu^a  rirpernoBttioocm»  diificilrcftyclii» 
pnrioDcm  indoctBWt ,  quod  ad  ea  fUcem  pffBofafeitfnet ,  qnas  io  ^ncaai»> 
tfoc  cau(am  datafont ,  ne  alioqut  eucniat  contra  brocardicHm  noArorotu  vt ■ 
vna  cadifmque res  diuerfo  iure cenfeatur.  Ac  ex  alia  parte  iiiouet>  quod  racio 
Bulla  eil  vc  pnmus  hic  crcditor  qui  pro  pecunia  tertjo  ioco  ccedita  non  nifi 
tcnius  credicoreft ,  praefcratur  pro  ea  quanticacc  fccundocreditori,  qui  per 

arcdam  ptmioric  conucntioncm  fibi  diiigcntcr  prorpcxcrit:  Curqnc  ooB 
otc  fiBMBiiBfOitditor  vmcerc  commooimreiilo  qoo  fokc  potioc  rilr  qol 
pior  cflccnipoi».  Alioq|iii  erit  In  poielbte  debitorit  mmBtm  pecuBitm  ae» 
cipiendo  &  adiicicndonouum  creditorem  facere  dett fjoremconditiOBem 
amiqBioris  crcditoris  >  qood  ct/i  in  chirographirio  crcdtcore,  BcqoCiUHnmi 
i»equeaWiirdumcft/.i.>.cxf«»/r4rio*Z).</r/r^jrj/.  in  pjgnoratirio  tamen  non  • 
thtinct Lfifnn^fum  j^I.litet  y,C7 ^'tJf  O.^M ptfior.m  pignorJutf.l  dtlHftretti  i^.CcM 
ffinor.  Etfiauceniadpoftcrioremhancdubicationcn)  nihjl  rcfpondet  Papi-> 
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eaoi  Papintani  fcntentiam  latius  cxponit » (iue  rcfercntis  >  Ciue  imcrpretantfs 
vice  fungatur » vt  fi  fccundus  crcditor  non  oticrat  pecuniaai  priino loco  crc- 
dium  poirit  priorpignora  vcndere «  fcd  ita  tamen  vt  primamtantilm  pecu^ 
niam  cxpenumferat,aon  etiaoi  quam  poft  (ecundum  crcdiditi&quod  fupcr- 
fiuum  ex  aucertore  credito  accepecit  hoc  iccaiidoreftiMatJii  hoc  vno  um^ 
.  Cui  videtur  Mieciamtt»i|iiod  non  eipliaK  qM»aiii«£ho  illi  Gt  per  quaai  fr» 
«cmidnicreditor  priorcm  vtgiere  pouic  td  fuperflui  rcfticutioiiiai.  Hinepov- 
rh  mtgna  inter  iurii  iiuerpreteslizntandi  cau/a,qu^  «dtioiiem  compctetB 
in  hanc  remPapmiftnus  putauerit,  Augetur  dubitatio  ez  eo,quod  in  eadem  rt 
videtur»autfaltem  non  valdc  difpan  Ipecic,  nullam  adionem  dari  poncaic 
Paptnianus  in  /.  i.  *Z).  d/ftrad.pigntr,  Tradat  co  loco  de  creditore  qui  cctta 
pordia  debitoris  pignori  fpccialiteraccepcrat ,  &  poil  alium  creditorcm  coi 
ceocrAliceridem  d^oitor  bona  Am  omnia  obligaueratiipfe  quoque  (im  ilc  pac 
&H&  bononMB » id  eft » de  bonit  oinnibiiidcoiaoris  geneialiter  obligtndb 
interpofiiecaibfitte  ob  aUnni  Bonnm  contraftoniUine  ob  condta  illum  cx  c». 
iuscaura  priorcrattcmpore.Ponitautem  cvidilorem  hunc  qui  &  (pedab  Jc 
generali  conaentionepignorisdbi  profpexerat,poftca  vcndidifre  bona  c^te^ 
raiid  e(l  quae  gcneraltter  non  qoz  rpecialiter  habuit  obligatJ,&  quidem  anre 
fecundum  creditorem  dimifTum  ,  nonponit  vendica  pereumfuineprardia 
quae  non  (olum  fpecialiier  fed  ctiam  prtorc  locofiierant  ei  obligata.  Ncqii^ 
coimitcafui  vlUmhabcrccdubitidoaem  ;  an  quiaquodadcaprtedia.imB 
tan  pocior  iU»i|oita  ColmmMumiufind^iaJ^ 
jiimcJ>isbimi  inl«  oblittti  fiutfe  fixn^ 

biioris  omnia  » tc  proiaae  illa  ip(h  quoque  prcdia  quz  priori  creditod 
iam  data  pignori  fuerant  $  cikmnoncominiismao(efiotinbonis&doin» 

nio  debicoris  Lreferiptum  \i . in priaeip,  D.dt  difirdH.fiffior,  Indc  nimqoe 
cft  quod  fecundus  creditor  habcc  ius  ufferendi  priori  ad  pignus  fuum 
confirmandum  l.fecundm  aedttorii..  Codtc.  de  pi^nor.  hypothec,  quod  ius 
non  habcret  fi  piguorum  iam  ancc  aiij  dacorum  nulia  prorfus  in  poftc- 
riore  conocnttone  latio  habcrinir.  Non  ergo  foloa  eft  »  fcdj 
primo  pignore »  htc  «  qui  prior  ccedidit » IMaotemdnbitarfi 
quin  potiocficquod  aon  poni  :ius  fadam  hlc  vUtm  nouatioofm »  MK 
werthtBcfpccics  ab  illa,  dcquaMd!,^|.  vbitotaratiodubinmdbvtnioniia» 
mus,non  aliunde  pendebat  qu^m  cx  nouatione.  In  propofito  iiirriinnQrJi 
illo  dubitatPapinianus,  quin  prior  creditor  nullum  iusbabuerit  vendendt 
pignora  qus  lecundus  crcditor  priorcloco  acceperac  ,  quia  cum  in  ijs  pi« 
gnoribus  lic  poflerior  cempore,tum  quoquc  cilra  ea  acccpit  ob  eundem  coo» 
vtra^m  cuiusnominc  prior  fiiit,quando  non  quisprior  contraxerit  qti^eo^ 
di^^lHift^ledquis  prior  pienus  acccporitaut  Ulinm  de  pjgooceflonociicri^ 
Mttnm  cft  noapotoiiTc  iUum  iorefiiovcndcrcpigooraiecondocnditorl 
pritls  daca,nin  poftdtmilKum  lecandnni  creditorem.Cui  con(eqttCi|ific>vt  6. 
dc  illo  uncdm  quzracur ,  tn  pignbrum  poiTefrorcs  (iucijdem  cinptorcs,  fino 
aJij  (int ,  conucniri  per  h/pothecariam  a  fccundo  crcdicore  pofnnt ,  nullam 
quoquc  res  h?c  habeat  dubitationem:Tunc  enini  emptorcs  pignoruin  fecuri 
lantt  vt  dc  proprictate  vinci  non  poniintcuin  abco  creditore  emcrunt  qui 
habuic  ius  vendendi  »hoceftquipociorfuicin  iurcpcrfequendipjgnoris& 
dtftrahcfidi  L^m^creMlWff^»  (MM^^^.f ^gcar,  LitCfi  ^mtif  atidit,  pi^u. 
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■JL     .^.J   ■    .  >^^-, 

EKKOH  S£CYNDV&r 
De  ertJstire  fefieritre  qui^ut  altj  emeMiyUttm  nttlU  iurt  'reutlidit. 


hnk^Vim  cum  eacieni  pignora  priiiio  &fcctiiMto  cicdiloridat^ 
l^^^^fanr  >  |)oteft-ct  pfimus  credjtoriiiireiiio  vend^erefipcaiiMimv 
-^^dM  neqtie  dcbitor ncque  fecundus  credhor  oflerat *  atque ita  nul> 
ks  dubicandi  locus  relinqvitur  an  poilit  a  fecundo  crcditore  polka  inquic-- 
'  tari  cinptor,  qucm  ccrtumeil  nonpollc<^./.t.C^  i.CO'fidnttq,cre(in,p^v*ytnti, 
idu^ut  JicreditvreiH.C^idtdiihrM^f^mr*  Soiaquc  pucelt  lila  qufltdio fupereil^?». 
An  primiscfeditor  qHl  ex  fioditioiicfui  pignocis.plu»accepit»qi^ 
kntac»  atiaaaiAiopetCiicaiiir cotlwttinc<if  Atori poitof locUil^  ^**^- 
Aioar*  Arcain  prioiQf orcditor  captgiioca  vc!i]diditiqa»iMBado.l3Km 
luenntfcri^obligau  91111  fpecie  «i^i.Z)  Jtrilij|r«afy^i^^J8iciilt<eKtuin«4' 
ieaiiido  credirori  faluameireliypotliccarianicontraeniptoremcuiprimus 
creditor  nullo  iure  vcdidit  tanqua  qui  in  ijs  pignohbus  cercius  poflenor  fue- 
litQon  primustita  dubitatio  tantb  maior  reJinquitur,an  primus  ille  creditor- 
qui  prccium  accepit  pignorum  in  quibus  pocior  fecudus  fult,aljquaei  ad:io-, 
Bcicncacur  ad  totius  precij  reftitutionc.Lccnim  li  cum  quoque  cum  primuc: 
cralitpr  iori  vtodifiit»  pfcuMtibco  pofle  iilfnn  cdanoDiri  >  vt  quod  rupec^. 
icoikciionttriocecrcditbracccpit^lioc  focmido  vcftinmKcon/equais  vsil^- 
tar  rt  ma1t6  itiagistencrrdcbcat  b  qoi  nolloinK  vcndidit»  ciim  prorfusui*-.- 
ddHiain  dici  poliit>quicqu  id  ab  eo  perceptu  m  eft  ex  vendicione  pi  gnor iscii«- 
ius  vcndcndi  nullum  ius  aabuit  LiXndM reb,altenjtcn ^ltenandd.li etm  fertmm 
ll^DMe  reh^credtt.  Nc  alioqui  eueniat  quod  abfurdum  fanc  videatur » vt  me* 
liore  condicione  (it,qui  pignus  nuUo  iure,quam  quifuo  iure diAraxit.Et  ta- 
fficn  negat  Papinianus  in  d.Li.de  dtJlrMii,ffgnor,oh  eam  rem  dari  vliam  dcbj;-^ 
itcAioncro  in  pcrfonam  contra  cum  fecundo  creditori  qui  pignorifttt to- 

qbbir.  AttciriM  millaft)  coAfpetere  nee itilcm  dmdim  elte :  qurbttmiWsr 
vtBartoIatqnoqnf  Wne^diic»  oimrisaftio^czcliiditar»  quaminpropofitO' 
ciia  eacquitatefortariisdare  quis  vellct»vt  foIentpleruDiqueadiooesdari* 
n  «quitate » lic^t  catio  iurts  dcfidat  quat  ide^  vtilesappellaiitur  ,  quod: 
dentur  ob  vtilitatem  puWkam,  ex  qua  ciuilis  lcgiflator  fuam  rcmperar- 
ftimat  arquitatem.     Addit  Papinianus  ,  ncc  furti  poflc  liunc  prioicm'^ 
credicorem  rc^c  conaeniri  rernm  iwcii'//»w>w^r4/i4i,id  eft  lidcrcbusmobi- 
libus  oppigneratis  tra&etur  >  ciim  immobilium  fieri  furtuin  non  pof-. 
6%   SUDiungitque  rctioncm  »  ^mx  profrim  attifim  >  erdkit  errere  diidmt^ 
ffrfhuim^Hdeiiir,  Quai  ratiogCDCfaljaincolndiciocfti^ectamdin^RirtV 
«QlioneBtf »  fed  etiam  ad  qnaoMibct  aliaro  pcribnalem  dencgtadiim  accom- 
itiodata.  SenHis  eniin  eft ,  priorem  liunc  creditorem  cum  pignora  rrcundo^ 
ctedirori  prids  oblig^ra  nullo  iure  vendiditnontafflalienttqv^  fisum  ne-^v 
gotium  &  gcflinc  &  gcrere  voluiflc  cilm  fe  priorem  putaret  ac  potioreni  jn- 
iure  pignorum,vc!  ob  hocrolum  qu6dpriorcontraxerat)tamctM  conucnifo^- 
nem  pignoris ob  illa  pjgnora  pofterior  interporuiflet ,  in  quo  ver fatur ordi- 
pii- crror  >>Cttm-non-femgcc  cauidoi  obijgationis^cauiapigQoiiarcqiMtu^ 
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fcd  icidcmum  fi  vcrcod?iii  tcmpofe  VtrdqWDbligatlo  concrada  fit  t  Vrt 
conueacioiiis  vcrbaCmcciuriuodi  vc  indtibjo4:atn  uilerfirccacionedi  adoiic^ 
tanc.qiicmadinoJum  in  fpccie  l.mfuUm  i^.D.fw  pottcr.tn  pi^nor.  h.tb,  Ert  veri^ 
hjc crror  fatis  probj btl is  >  li  ponas  gcneralcm  iltani  conuemioneni  de  boni^ 
omnibus  debicoris  obligandis  incerpotlcam  fuide  a  primo  crcJicore  ob  eua- 
dcHK  ipfum  concrtdum  pro  quo  primus  crat  credicoc«&  ei  caius  caufa  idem 
ijleccrca  prriiiapignori  acccpera*»  dequibusdubicarinon  poccrac  quinea 
vendendi  ius  habcrer.N^imi  iiponas  intcrpo^tam  Fuiflc  conucncionem  illam 
gcneralcm  ob  alium  contradtuin  qui  fecundi  crcdicoris  conuencionem  reca- 
cus  nr,diHicilias  c(k  vc  ordinis  errore  ac  non  pocius  dolo  malo  duflus  videa- 
turcrcJitor^qui  rcienjfc  &  in  concra(Su,&  in  pignorepoftcriorera  cdctvcfi- 
didit  tamen  pignora,qu£  fciuic  alij  credicori  &  anteriori9&  priils  data.Papi- 
niani  camcn  fcnccncia  cd « adhuc  in  hoc cafu  idem  dicenduin  cire  > nihilque 
penicus  refcrre  an  primuscredicor  fccundam  conucntionent  generalem  poft 
fccundum  crcdicorem  incerpofueric  ob  alium  nouum  concradHm>an  ob 
cundcm.Vcroquc  cnim  cafu  pocuic  primus  credicor  du<flu$errorci  quamuis 
non  arqud probabili  »  cxiilimare  lus  fibi  ciTc didrahcndorum  pignoruni  de 
quibuiconueniireci  eoriimquc  confundendorum  >  quomodo  fidciuiror  de 
quoidcm  PA^inJnl.fic/eiuJfor  ii.D.de  «rv.<»»j?.pucabac  in  illa  fpecie  fuf  indem- 
nicati  confufispracdiis  confuli  portc :  Prarfcrcim  ciim  dici  folcac,  Crcdicoris 
arbicriopermicci  cx  pignoribus  fibi  obljgacisiquibus  velit  djflradisad  com- 
modum  fuum  pcrucnirc/.  r>r^i/«m  8.  ro</.  adcoqucctiam  obchirographa- 
riam  pecuniam  pignus  rccincri  poilc  lit,  C  ettamobchtrogr.pecun,  Neque  verb 
videtur  dolo  faccre  qui  in  lure  errac  d.lfyletMfJvr.Ufeil etfi lege  15.  $»fctre  2).  tle 
h^ed.petir.xhi  cxcmplum  adfcrtur  dc  illo  qui  cum  fciret  alium  agnacum 
prarcedere  fibi  camcn  dcfundli  agnati  hcrcdicatem  dclacam  clfe  pucabac« 
quam  exlegcii.tabul.proximo  agn^to  dcfcrri  omnes  fciunt.  An  nonautem 
probabilioreflcrror  crcdicoris,qui  quod  in  vne  concradlu prior  fit)Iic^c 
quodad  alium  >  fe  poileriorcm  non  ignorec ,  pucac  camcn fe  in  vtroque 
clle  pociorcm.^ 


ERRPR  TERTIVS. 
Dt  creditwt  Miteriore  p'%niu  yenJenteproJebito  ptfieritre* 


V  A  R  E  nec  puto  diAinguendumian  primushiccccditorbo- 
|na  fibi  gcncralitcr  tantilm  obligata  vcndidcrit  pro  priore 
icredicoanpro  pofteriore :  Nonobid  foJdmquodPapioia- 
.nusnon  diilinguac,  fcd  etiam  quia  camccil  mulco  piobabi-. 
I  lior  rideatur  error  eiusquipignusin  quo  pofterioc  cfl  per- 
fequicur  pro  aRteciore  debito  c^niequendo ,  quam  illiusqoi 
pro  poileiiore,muIi-6quecra(nor  iuris  impericia,nihil  camen  niil  iuriserror 
^llqucm  doloimpucarcprobabilitcr  ncmopoflicmec  eo  miniu  vecumeft 
crcditorem  &crFandi  caufam  habuilTc  cx  co  quod  proprimo  cotra&u  prior 
fueric&Giumnon  alicnum  negocium  gefliire,  cilmpignoraeciam  nuiloiure 
vendidic  vc  conlequeretur  quod  fibi  dcbicum ,  Gue  priore  ,  fiue  poHcriore 
1^0  enc^Qiumuis  pooamus  faui^c  illumfccuodi  iuscccdicoris ,  eiufdcm- 
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(fU9m^M^ftr\  tcriofis.Hbc? fi^fiWtj  ncccYTiHi  poriendnAi  cthm  eft ,  vt 
dRlfnB trror  afiquis  obt^di  p6mt.  Qiroiirodo  cnrm  ordlni^crrorc  labi  po^ 
fetisjquifccrcclitorc  11  fo!ij.v.,a"t  r^unorntitittiii  f  Iiimpntarct?Cum  er^go' 
iiiatn-njagis  c|uam  ahcnum  nci;;ni'  r,  gcirc  i  it ,  ncnio  dixcritpoflc  iliuni  tc-) 
iftt^ttSliont  ncgoti  jru'ti  creftorirn,  oua  tt  ncbLiu  cjui  alicna  negotia  C\c  ge-' 
rtfit vt^ gcrcrenon  ignoicnc,iiccciir  ijcrcnJo  labaniurimpcritia &:aii<^uo 

rae  p 

"  ^"^^oncmpfeiofis  ^iirljp^rcfepefunt  tiu^hi  ci»  dcbcrctur/./^A<*/f.' 
iyfe')>fflr)ft4tf?fgtf.  liSc^dit^tion  a!ian.  fuifTe  racioncmtndticendieh^e'ci-, 
flpgno'  ^ -     onr^,n'jani  (^nN  Nn.  -i:  ;-^^rc  crc 'hor  qiloJ.irimioclb  ^r6-' 
cvmar  debirorii  tffeVffeittA''^!  co  niniif iim  quod  crediB  modu  &  qi.nn- 
titatem  cxccdit  ^P- D.  ftnfil.  m'//( .  g^uod  tanic  non  fatii  vcrc 

(iiCKur  cutniavcndicipixcjc^ai.Ui  ^  .paao  (iiccu^^ilcgcndumefl  ini^id./. 
jMr.)6iam  creditorrfe^tftiti^gc)  a^iMa  ntehdfff  t^tf^  ret  mandati  zSAxjr 
ni  dccliidit^.«ppf;iikq«9^4A^t04JcNito^q  repetittnr 
l^aes  crcdicorc  (^oc  cau&9iP^V>c|i^  OCciiipQc  d^n  pighorif  lMt,cM Itiif» 
tmitrJ*vit,C.fi  yen!tft.p}onor.a!^at,'H6  enim  fuic  in  hac  fpccic  jprimjus  crcditor . 
jTOcdrator  fnf  ^fcWtori^,  nrj!-oqac  rhiiiiY^  fetuHdi  cretJieoYfs  qm^a  fuum  du- 
tatatpfoprium  nonalicniua  iicgarTiim  gc(nr,nct]uc  pignc^rum  etiamqug 
noffiiii^c  Jiftr3Tjt,V(*!K!itionepluspcrccpirt]uain  ci  dcbcbariii^.Denique  ve- 
4dbdoptgiioraauaniuis  nuHoiurciustamcn  fuuni  nccaliudpra:ccrea<jujc- 
iltW»<eitai«Hll&intdKgit!uAvt  fit  in  ipetie  d.lfideu  ffor  vn/^rtdffdtr',  Vbtcilm ' 
^^-^r  «ttlNsriftftflto  iwiBo  iiftfbd^de  pignore  dato  tcd  dittfr,  id'^  pigno-; 

iftiohb^^oiiaeilidporertreditot  tiSmmk  dcbjcdrb^/^d^feafi^et^ 
itf6^?iti*dift^v't^*4^^^^«i«^'^^5'^^  fideiatTorepVrtf^p^ffte^.pruL^; 
qolin *ei  clebi?>ct Rlfeiufrijffjildn  tatnen ^lbs  t^u^m  debbriit  is  qol  <jc<lcrapiS- ' 
(fe'ufforc!Ti,ncgrit  P.ipininnus  conueniri  poflcK^/Vj  ///<  p*'''f'y  int^uif, vehdietijje^ 
Wf^ffo-:quod  ipfiim  nihil  fanc  a!iud  cft  quam  quod  aliis  vcrb.sidcm  Papiiil 
lcribic  m  d,Kt^^D.dep:zfur4i,4c{.^  la  </.  /.  I.    ^ifira^.'  ^uia  p§^t  tatn  c.ufun 


glta  naHd  5iiredllh;i5nt^.€cf)ilh  tt^iif^RiA[e/n'h^4<5tiorum  fcfiom. 

nfefi  poffccompctcfc  ih  ilfjiT^eCic,  in  ^ua^i^ecfttBr  pyitiiiii  vehdcn<lo  corii-- 
mtmm  pignorn  n6  potcrac  fccundi  creditoris  rcm  ita  gcrerc  » qiiin  cciaui  gc- 
rcretlu3m,nin  fortc  dcbitrlAlTaum  aucfaltcm  iuspiguoiis  in  totumrcmic-  ' 
Mre  volojfrct  /.  ^Jc/nmntK^  ao.w {iv.de fieipt,«£ji»  l.ft/jti/s  tnt.v,s  Ci  $.//heantem  . 

aifdWd^rfftibrifcMfSftVidiiirrrt^jtre^^^^^ 

filftuitimfvil^nRt:^^^-- -        -^--^-i-t^-^^-W.     i^;.  v^j..t...An  ^  l 

ftatnon'|iahi^ 
bRi  iii  qua  pfgna 

conuc niibiie^iji/.W^uc' cri f m  po fTcflio  pc'f  folain  conucntionem  transfcrrl^ 

Hh 


%i%  ANT.  FABRl  1«  ERROR.  PRAGMAT. 

nec  adioncad  cxhibendumteneripoirccreditorem  ob  FadUm  nuUo  itwt 
vcndicionem pignorum recundo credicoripriils obligtiocttin  :  <|ai4 iiB^tM^ , 
•odi(l«t»Qcqtie  mIo  fectc  vt  dt&nn»  poftdefc»  quorom  tltcrainiiii  nccdl^i 
Mriaaieft  vtadcshibtoJiuiia&io  locui^habere  poificiMCMipniiiibil  4o^ 
lo  feciM|iiitcrforc  potms  &  iuris  imperitialapfaf  eft  9  crcor  aukcmiiinrqim 
impecitfa  neque  doius  c^dd^dnnnof    d.lfed  etfl  f.fcire  ^/^*  h^rtd,  utnj^ 
cuiquamnocercfolct  certanti  dc  damno  vitandoi.«irar/4ai&^.<^/«r.^ 
fdB.t-^nor.  Damnum  porro  incurierct  hic  creditor  quodeagitnus»£i  a^ionc 
ali^iia  tene  etur  ob  vendiciooem  nullo  iuce£ftdbin  pigoorum,cum  ez  ca  vc^ 
ditione  o ihil  ni  Ci  quod  (ibi  vcri dchfCaiii CfK  pecccpa3t>eaquc  pen^pci^ii^^ 
libcraucrit  dcbitofCrqui  vti«j^l  ^bccitw  p6  ^ft  Sfi^f/Stipwq^^^ 
fUcttCtoacacccptijprcc4,iiacto>^^  pco  ftn^mit^iKmf^V^ 

;  EaROR  QJARTYS.       '    '    '  •. 

Eoi  IT  VRtiiiqiiit  t^aj^Diaif  jis^  ijjuin  lkimdmjf*\^ttr  ^tjf»r§i 

interfeiUre  Mfdtf  PtOjpoiiurciIiccthypoibcCfi;^  qu«iocfi9%%-. 

(Hriocflj  nccmagis  poueflbri5.quam  doimnl  matationc  f xtin- 

 guitar  /.^ credttor  i.Z.D.defi^twracl,  l.  debiterem  lyCde pigner,  d.L 

creditor  liMprinciP.verf.fed fium  dho  *D.quip9tior.  inpign.  hab.  Hoc  vero  dubi- 

tationem  nullam  nabet  quin  hypothccaiia  conucniri  podit  quifquis  tes  ob- 

ligatas  pofCdec  nuUo  iuie  didradjs ,  net^c  iuc  ^^rte^vidpr/ potefl  fecu  pu- 

gnafle  PajptQianiit  iii  d.  f.Vdpittimmfxtk  auttc  Ipccic  ^jlun  yqioit^  pignorum 

itirc^^ci(et^priisocrc<morc»nonpoteratvtiquc&ltt»efIc  cccibtori  tsru 

cundo  hypothccaria  contra  emptorem>aIiumve  poflcfToremJEtliocoooqne. 

Accnriius  ooAerbeoe  vidit.Sed  nd  benc  foluitnodum^qui  totos  iu  ulo  cfl. 

Cur  crgo  in  /pecie  «/./.i.nulla  detur  in  pcrfonam  aftio  fecundo  crcditori  co- 

tra  primum,quomodo  datur  in  /pecie     .VdpiniMUi.  Siquidem  harc  ipfa  ra- 

tio  qua?  facit  vt  ij  qui  bona  nullo  iuie  diflrada poflident conucniri pct hy- 

Dothccariam poffint » quia  fcilicct  ea bona  nulio  iucc  difirada  funt  »  ccianv , 

ncerevidctur»  vt  ^i^j^iagic  tcncri  4cbeat  pamiiicccdttor  fiii  ecccpijt: ; 

prccium  pignorum(edin<Iocre4jtor]obngatopim^nitjm^^ 

pignora  iure  vcndidtflet.;  Alioquin  cuenietqiio^Sbfiilsdhim  ctfc  iam  dixV^ 

mottVt  detcrioris  codicionis  futums  ijtprioius  creditor  qui  fuo  iure  pignof^ 

ra vendidit>qu^m  qui  nullo  iure.ViJctur  cnim  Accurfius  non  aliam  caufani 

inueniffe  propter  quam  danda  fit  adio  fccundo  crcdirori  aducifus  primum 

in  rpccie</.^.7>4f^;ffi4H»/,quam  quod  nullaei  adio  conuapofTcnbrcsfupcreA  . 

feticilm  iurc  faifla  pignorum  vcditio  proponcrctur.  Idcoquc  njmimm  putac^ 

idem' AccorfiuSiCtiam  tn  earpedcqnx  l'k^inUi(^o.xifSij^Hmifdj(»i^ 

ciTe  petConalem  adioncm  fecnndocreditori  contraj>rtmutu!veIuj(  iiiitib&» 

dium  fl  quafbrt^  caufa  fitiob  quam  intcrpeUatipofleauresneqocanr putOr. 

qobdpignora  quac  nullo  iurc  diftra^a  fuerant ,  vcl  perierint,  vel  pofcfibri- 

biis  acquifita  flnt  pcr  longt  tcmporispracfcriptioncm,dc  quain/.'i.  ct^  1,  C.fi  . 

adinfrf.t:redit.pr4fcr.oj>pon.  Quali  vcro  ficri  nequeat  vt  P^'^*^*'^^'^  com- 

pciac  fecuado  crcjicoii  coacta  primu  >  &  hypot{^c;gW  {jagpfpflcflo^^g"^ *.  : 
'       '    .  •  Atqui 
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!^ Arqui  vt  dcnegct  PapinUnus  ^toxniiO  creditori  aftionem  pcrfonaleni  ad- 
^i  jUcrfusprimu  in  rpccici^.  /.  i.  non  mou€Curcxeo<c]iioil  poflit  idem  fccundus 
^micrpeifare  pofledores,(ed  ex  aliis  rationibus ,  quibus  od  eo  minOs 
'  iiDli  pofledbceMoccrpellari  non  poflcocEc  e  c6cnino  non  d«c 
'^^lltaHMMltiiliiuil  c6ui  p6iMfM«f  «ib^itti  rotion^  ^  noa 
i^ifllf  pev  aaton6  petibiMMflKioetiiit  primo  tvedKortcfdllv 
pignorfl  veaditOT^fiM  f  oft «Jiatas  rationei  qu«  &cer€t  neadio  vlla  ^ 
fonaikhoccaru  copcterepoffit,  cddudittEfle  igiturc6requens  vcneceilari6 
dcbeatfecundiis  credjtor  intcrpellare  po(rcflorcs,tajiqui  omni  alto  deftiiu- 
tus  auxilio.Etii  aute  cum  dicic  debereyprzfupponit  polie ,  libtio  tamc  lila  Ac 
^colie<^o<)Qa  vcfcur  Papinianusjnon  probat  poffc»  dc  ^uo  nec  dubkandi  cau 
wvllaer«t,re()  pfohnicfc«re,dc  quo  folo  po(c«at4ibiattitd4A»iaferibnam 
&aoqa«^w0b9«dMflus  primnnf  cteJitoreni  «ot  i^  t«re  coopcieiea  «nt  fdl- 
jppaicxxqaitate  danda  cile  videretur.Debuic  ergo  Accurnusdiccxe  qubd  e- 
reipondendura  exiftjmo,in  fpecje  4/./.  PdpinMH0^m  adboiicmMcaQdo 
credicoriconcraprimumadreditucionem  fuperflui  quod  ex  communiutn 
pgnorom  venditione  redadbum  eflinon  quia  hypoti^ccarian)  co  cafu  iiabc- 
|CDonpo(ntdiftra^isioreriteq;pignorib.  (  quul  enim  oblUrcc  quominos 

fperibfialcrfiec  iiy  potliecariani  cxcrcere  pollef,quoir«odo  c  cotraiioJiiliii 
cvBMipvci-iiiMli^elftpcniiw^^  propoiii,fiaecomrarc«iid€pdrfo- 
lAiecontfa  HmiSuiHJmMf  t^^rftmim  ^^jUf^mr.itjfm  mk* 
i  «TM  i4«Cif  Mg<^     )(cd  qaoiiii«C|iHtfn  aon  cft  locrari  cu  quicqui  cs  pi- 
^l^cquod  no  ad  eu  finf  acceperac  vc  lacrarctur,ac  tant&m  vc  fuae  indtoicati 
irfOidbirrrrjiirirT^:  caucum  habciet  l.finumdMu  'ylr.D.wMHelAtJ,^.i,dddki^ 
^  fkb.df  fij^k.liherij.fiito  jan  fin.D.yi  ie^Mt,  irrl  fidi  tc.pniAnd.  cjuf.cjucat.Qpic- 
^aidc^o  ex  pignoris  vddictone  confccucus  eft  fupra  quao)  ci  debccetur  ck 
^  cauM  pro  qua  pfgnns  datuin  iiicrat»rcddere  iilum  oporcct,  iiiiadciiiiori  fi 
^cDoditatnoilacfiKtfiae  fccandocrcdiiorl.qvi  iMMiitidcnifigBaRoUi- 
~  ^caiotfiiit  ius  confinRatam  in  eo pigBore 9  ftatim  atque  prtort ctie- . 
,  ofinnodo  fatisfiidttm  eifecoepit.  ParikDque  rcicrc  ,qttodadb«ac 
I  peninetian  prior  ilie  creditor  pignus  c6niune  iurc  diflraxent.an  nd  lure. 
Kon.n.pocefl  maior  ellc  fauorcredicorisjqni  iurc  diAraxu,in  co  quod  (xce- 
.  diCiumma  qua:  tuit  ei  debita»cx  eo  contradtu,ciim  pro  (upcrfluo  iilo  nc  qui- 
^dem  iit  creditor,taiiulm  abetl  vc  iit  ancerior.&  ob  cam  cauia^^iUfiXC idjmto 
^dignus.C6tri  verb  cdatfifi  no  iuredi(haxericjdumodb  nm€  no  dolo  maSo» 
lycd  per  etffwcBipaiiAtiflf  iiHpcritii  idfiKcritiftooredtgiiioreft^dmodio» 
'  ^qiiitenut  &i|nandto  venia  creditor  manet>vt  nimiru  nulia  adtionc  ceneri  de 
ieeac  fccudo  creditori  no  magii  qukm  debitori  ipfi  ob  vedition6  iili  116 iuie 
>  ^^a,dune  quid  fupradcbitifui  qiiantttatcjcgitiiuafqucccflioncs  e\<  ysnt. 
Qux  fpccics  eft  a  Papinjaiio  tradata  m  d.l.ude  ciiHraci.pignut  ,  in  co  potilliir.fi 
dii&milis  ab  illadequa  i  n  d.f.VJ^numuj  iybi  tcnetur  pnmuscrcJittor  fecudo 
^^ediCorj,n6^apignus  vcdidcrjtttpnefcrtJm  cdm  lurc  vcdidiiiet,at  quiaplus 
;|H  vfiJiiiimcfedcg^$  cx  eo  cfiaateab  qa^v€didciat,fibi  dobeictiir.PDc 
■^gVyod  iile  pignonNitioiadicio  tomciar  rcftinicre  debitori  fiabod  dcbiifi 
^Mi0t^^£tt^iiidai  etiiprzftare  cogedus  nteadc  adionefcciidocicdiloritfC 
0^  c6uctione  pignoris  pofk  diniifsu  anteriore  c6fequatur>quod 

-AiMt"'^^^^'''*^^"^^^^)^^'^'^  difpcdio  futuru  i\i}4r^J.in crtdittft  j/Unp  DJt 
^"tltftoignygiiii^a^^  ci^  copctcccadaerrus  creditor6  dc 

H^^i%  ■  Hh  » 
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fupoBuo  non cancvi  n  dcbicoriilicec  pro  eo  praecipuc  cqtnparaca  fic»  fed  ct\i 
crcditori  cuiiibcc  habenci  cauraiu  a  (iebicurc^ac  cuivs iwcerGt,  vc onjHiuiu  c- 
lcganciiruDe  probac  aliu J  refponrum  vllu4  PapuHapi  tn  fl.l.(*deutO'tr  vtrf.  crf- 
i  W/ior  Denegot.yH.  qui  locus  ficuti  <Jc  pig^ior^cKipiiudicioaperce  loquiCursVt 
oftcndit  co\\\un€L\oydA.feni-lt'0Jeftifi^\4d*xj^x^^^yi  codcm  libro  ijc^pon- 
forum  Papinianijica  ncc  potcil  inceUigi  alicer,  quai»  vt  crcdicor  in  ea  fpccic 
fidciuiroridebitorisnonpoiricccncri  pignpracjcia  4^tionc,noQ  auteni  ijc>vc 
adioncilla  nonceneatur  debicori.  Quonam  enim  colore  potuiilct  debitor 
-  pignoraticidmexcrccrcaducrfascrcdicorcmiquincqucex  pignorc,  ncque 
■.^per  occafioncm  pignot  is  piusconfecucus  eHVc  qium  dcbicor  ci  dcbuiiieiPAc 
-ilidiejulior  nonabsre  aLtioncmiliam  proponere  po|Te  videbatur»q«>6<l.rc 
.fVerajfoluiirccplus  quani  debuitlet  ipfe»  furceptitinimicMmpignorib.  alcenus 
quoque  concraiftus  i  qui  perfonam  eius  non  concingcb;^c;Dai€tque  illi  haod 
dubicpignoracitiam  actjonem  ca  ratiOjfi  non  Fortior  illa  tacctct  pro  credi— 
torctquodaccipiendoa  (idciullbie  pecuniamquam  iideiuflor^io  debcbar» 
,  jusfuumci  vendidiilc  videacur,quod  habcbacexcaufaalcerius  contrai^tns  fi- 
.  jdci.-iflbrc  hunc  noo  coniingcntis,poiius  quam  contracium  cui  fideiuflbr  ac- 
.  cefl^cratjcxcqui  voluiflV)  ciir  vcro  darctur  m  ea  fpccie  pignoratitia  iidciullp- 
ri?An  quia/crac  ipfe  quoquc  debitor ?  Minimc:ncc  enim  pignus  ille  dederar, 
fedaliusproquo  fe  conft.cuerat  fideiufloremifcJ  quia  crat  iJIe  crcditor  ciuf-  ~ 
dcu3  dcbicoris  y  obfoiucum  excaula  fidciuflioius  oiune  jd  quod  dcbvba- 
tur  >  eiufquc  proindc  interciac  condcmnaii  ei  crcduoccmad  relUtuendum 
.  id  quod  pro  aUero  concraiflu  HdciuiTorcm  non  contingcntc  acccpiflcC)  fi  co- 
.  tuna  quoda^cepe.  ac  creditor,  nonfuiilctei  debitum  .•  Ncmpc  quia  &  pro 
' fupernua illa  pccunia a^que pignoratuia  dcbicori  compccuifcCtnac quicquam 
.'iniercilccedttoiisana  dcbicorefuoinnab  a^o  dcbitoris  fui  credjcocecon- 
tueniatur  adione  pignorac.cia  pro  rcddcnda  ea  quancicate ,  quam  rcddcre  a- 
mnino  habcat  nccellc.  At  iutcrefl  creditotis  fccundi » qui  non  tanium  de- 
bitorem/uum  habuicobIigatum>fcd  eciatn  pignus  quod  ab  anteriocccrcdi' 
.tare,ilueiurc>iiue  iniunadiflracUir?.efl  «  vcquod  ex  preciofupeifiuumeil 
penes  crc  Ucorein  qiii  vendi Jicper  huiufnodi  acbonem  coniequacuoqund 
etiain  cctijncehiiiufmodi|actione>peraliainraI'Ctn  cofcqui  dcberei,puta  pcr 
condj(^ciionc  (ine caufa  vt  ieq.cpp.cicemus  cx/.  fi  ttuh  (eynt  m  zj.  de rtburtdtt. 

^  ij,-  y  V  J," 

Qu^mtnmintctfitjn  aetiuor  fuoime  4»  nullQ  ye»c{tJenf%(^  Cbr  ttHrior 
cenJniofli  eiuj  ejnt  (hoiure  vevdiHtitfvametw  ^utmlU. 
Ervm  illeadh.rcrciupulusiupercii,  quod  incafpccic  quam 
MjrcianuscN  Pjpinianc^tractac.»x/.j>.5^rf^/K/*m«/,crcdicor  an- 
^  tcrioriion  plusex  vcndiiionc  pignoruiii  comniunium  cxe- 
gcrat  quam  iihi  ricberi  fciiec  ,con)piitaca  nimiium  ea  fumma 
quam  poil  ("ccunJum  credicorem&:  ccrtio  loco  crediderat,ncc 
eomin  is  camen  vnlr  Papsnianus  cumtencri  iecundo  crcditoripro  caiuin- 
inaquSex^^gicfuprailcbici  primi  quantitatem.Nonigiturverum  cilc  poreiV, 
inquics.cpiodnosdixnnus,  idcirc6  lencri  ca  in  fpcac  priorcm  creditcrcm 
poiteriori  acii  jnc  pig  loracitia  quod  pius  cxcgcrit  quam  dcbcbacur.  Idquc 
appateccxeo  cjidciutus  qiiod  ii  fccundus  cretlitor  nullus  cilct  >  njhiJo- 
x&agis  liabeccc  pignuraciciaui  dcbicory  quia  prohibcrc  non  poncr:  qum 

prcciuui^. 
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prc£itimpignciis.iure  vediti  cciamineantfumiTiamcxpeTifuDi  ferri  debcic^ 
i  ^msxi  ipfc  po&ei£kib  cbtieiQ  pignpic  aipumii  acccpiliii-i.  Cur  cigo  dabin>us 
iiecQiidofju^|ia|ip(goociKkia^  jpfi  coqipctercdarive  non  pof- 

nitjp)gnoi»tim!iwccKiup»«iljn>i  ^o&it 
.#on  aIioumeniiiiie<Yf«ieaair  iil.£cf  f  cfp^tn  v  t  eai»  q:tdwBri^ab«at<i  0«r|i»- 

«a  fui  dcbitom  «ic(;iruei)ue>vi<icac4iiiiocca(uiratioqTn 

..^6d  oiiiil  ihcerntcref^itoriiyan  h dcbitorc  fuOfan  ab  atio  polieriore  aedico- 
•tf  pignorititfi conacniatur.  Aanonmim  max  nicipfias  »ntcrcfl  vtfofai- 
tfccvc^funonoonucniaiurjqaonccidcbicofc  fiio  conucniri  poiici?Rcfpon- 
9^kniim\c£t  muit(LuniiKepcii:c  ad  cre^itor^ui-pignus  fibi£Citiii  crcUiCo»  da- 

ttl^M»  •odcperatj  Pt«p»^fb  oiiifuino«b  vcnin»  efl  teiicri  d^tiiptt^flad  tftc- 

^clitorcm  a^ione  pignoratiiia  i  fiue  iure,  fivc  iniu^ia  diOradum  pigj^os  pr}»- 
ponatur.necnuom  iccundocredituti  quanvdebitorijfecundjjm  ca  t^u^Jupra 
-diumua.Pofberiorc  auccm  c^fuidilijmftio  ncccrtjriaci>,Tn  iiu  c  vcndicua.  llc 
•f  ignus^  pribcc  crciiitoFe.\«itt d.^^pMipUnm  ,an  millo  iat o  vr  in<i.L\.  dtJt- 
^M.^.yu^;Snj^i^[m%  loae  <wi>d  ittaa  «nt  06^  oceft<lrcd  j  tor  aiucrior  iclcuKjife 
ipdidbMneK{|edfaiiiteR  ^u^^m  poiicrkir»*k>to«i«lHdiryf«tf  e^m 

tat^<|tiamint4«cuiiaoiti<l^ftdi^^ 

lecondo  cKcditore  p01BOftfci«(5^ioiioft)  pignotatitiatii^itiWiliadbtic  verito 

fSBti\^th^tid,p.Vd^ntatt$tf^  at  fi  nulloiurc fafiavediri« (k^6<^i^;  pi|;fei«rattf fa, 
Ticquf  a(5^ioalia  vllac6pericfccunilo  (rcdicori  aductfu^pf  .mDiii^fr'rtiod^ii6 
^:'c'5  cxcgeritprimus  ti  tlcbcrcti  i?t3mctfi  phifi  oxegcrJt  cjua  ck  pHore 
&  (Kxiore  domccida  lidoiuim  eifet  d.Lu^  ratiolui>««  diiicicnt:^'  (]uamqnam 
•^Kuobucura  itla.cftt^iood^noris  ycnditio  iuteiillkicx  iurc  (^tioque  rceij^it 

^ic, qtiam  <)UD(di«feveHef«ciQt.'  Pott^idfiatiuirpretatro frpti^titilir Vt 
^fBociowiit  dilft^W  Wfts^6i\t^i&i<ifte  tipo^nmi  n  irhob  iitnci^ioris  debi. 
-ti  cao^^Pitidi^iurc  pofoititij>^itMki«m4«<Wdi'<^  qi  uin 

^ro artteriore fumma  rcr  ncaJtitr :  ciitTi pro  rrir^ifairurtjmtt ndnpotBcrit  iurc 
ncu  venditio  pignorum  cji^tofccu-nduscrcdiroi  flue  pnor  nccepcrat  wviti.l. 
>tiue  poiUrioi  vt  in  J.$  VAf>tHHu.f/j,antc  dmiiirum  feciindi  ni  crcditorcmjnec 
^oinde  vidclur  priorcrcditof  cogiiafte  dcfuo  nigotio  gcictio  &  acquitcda 
Pi  pccnttiotidifti^itprit^io^MfeAii^^  proquo  pignrs&  vc. 

«eomfuirj^edtiOrciplKiiiuNe^  qtr^llclocafu  p  gnb^ttitkiioSac6pe. 
4ttdcbkoriyC|ui  f>6di«iti^ii  plcnuni^ibcratttieft^noccrc  diebMfccundocrcdi^ 
t6ri,quon)itf^s  pignoratitiam-iffViMb^li^m-^ilicetQuaTtuishabca^  ftm 
«  perfona  fiii  dcbitoris  qi>^ pignus  vtriqne  crcditf  n  r!cdjt,habcttaracn  cam 
fuo  lure ex  propno  conti  :ict ihiu  c  fc  (unr[iia  crcujtor  &  quid^ pi^noratidos»  • 
.Vt  prowdc  n)irum  non  (it  plus  iuns  cum  linberc  hac  partcquanj  dch;torcm, 
quo  ctiam  inuiio  a^ionem  illam  bttbet.  Ac  qucnuumodum  dicimvsfccudo 
ffffditnri  roo^Miitri  criS  imiitOidibhoroiWmin  futtmJcbiiuqu^iM  ii^piitni 
«rediceriJ>&  in  vforas/b^  9f<i!^fA^m^ic^i^uCi^]aitJj.mJim^ 
fi//n§r  f.fkttnelumefifjmptuir*  tnpiimr.  Uh.  ncirpe  quia  ius  illod  offcrcndi 
primo  creditdf  i  babct*ii%«>p«6lb6^6trad|i  cuiuspctfcdi  vires  abfurdUiH 
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qui  dc  pignorc  conuenit  earum  rerum  nominc »  quas primus  crcdicor &  pro 
.  priorc  clcbicO)&  prioi  pignori  acccpcrat «  Q  rcs  ilbr  diilradx  (int  &  ex  carum 
pcccioprior  crcdjitor  plus  perccperit  «  qtiam  cxameriorisiliiusdebiti  caufft^ 
pcrciperc  debuiHcr,  pignoratitiam  habituium  etia  quam  dcbicor  ipfe  habere 
r  non  podic.quoniahabctcam  fuo  iiire>&:cxcontca(f^u  noHxiebitoris,rcdruo> 
quafi  fibi  quaEHcam  ex  quo  dic  obhgatam  habuic  rem  primo  credjtori  pigno- 
ratamjacri  earum  rerum  hyperochjiiihypocheca:  acccpitrec  vciv  I.Cf  ^ud»m- 
dum  \^.fMt,§.de  fftgnor.l^qMereb  ttv  io.fj»qm  poti§r.in pi^n.hMb.  Ncc  quic  raiio 
impedic  iiebitorem  nepignoratitiam  dcfupcrfluo  cxercercpoilk  j  ncmpc 
quoniam  adhuc  debitor  elt,eadem  pocelt  iiocerc  fecundo  crcdicori  qui  doii 
dcbitor  redcreditocell*  neccrediturquilibet  ,  fcdantcrior  in  ea  quantiute 
quam  prior  poderiorcm  credidit.  Alioqui  dicenduii]  effetfforc  in  poccftate 
primi  crcditoris  vc  poflea  crcdcnjo pecun)am,lz«ieret ius  fccundi  credicoris, 
contra  l.i.l.qui  bdlneum  9.  Upotier  luetii.tit. "hicc  magi<;  polfet  fccundus  creditor 
qu^m  ipie  debitor  prohibere  neprimus,aucretineretpignus,autdiflrahcrct 
etiam  ob  chtrographariam  pecuniam,quod'Cei-tc  ab(arUuin  clietti.Ureeiuor 
$.fi tfiem  bis eodjit.qui  potwr.tn pt^a.hai^.  At  cum  pnmus  crcditor  nuUo  iurc  fc- 
cit  vcnditionem  pi^norumjputafecundo  crcdicori  pnufquam  fibi  obiigato- 
rum  ,  &  ancedimiillbm  camenrccundumcrcditorcm,  r.on  poce(l  vcndiric, 
quat  nullo  iure  fidi  cd^  lurc  incerprecationcm  rccipcreticd  cx  luris  tantuin 
racione  rumendum  e(l,&  inuc{ligandum,an  pignoratitia,vcI  alia  adtione  tc- 
Jicricreditor  dcbeu,qui  fuum  recipicnccaiiud  quicquam  prstcrid  quod  fi- 
bi  debcbatur.pl jcet  vero  nontcncri  cum,quiafuum  propiK.m  non  alicnum 
negotium  ge^ru:  nec  vtiniuriam  fccundocredicori  faccret,vendidit  pignora 
jn  quibus  lecundus  lilc  acditor  crat  potior,  fcd  vc  fuum  conreqiicrctttr pro- 
babilierrore  ducius  cum  fc  in  vtroque  dcbito  pociorciu  effe  esiilimaivtiiir-' 
quehabcre  confundcndorum  priiijun)  pignorum,deinde  dilVahendorum. 
Nam  fi  cumfciret  crcditorcm  fccundum  cflc  pociorcm  quod  udpccuniam 
podcriore  lococrcditam  nihiloininuspignotacommunia  nullo  iure  didra- 
xifler:  Aliud  certe  probari  oportcretidariquc  fccundo  creditori  ailucrfuc  cum 
^nontam  pignoratiiiam  ex  nulU  v«nditionepignorjs,qiiam  condidioncm  /I- 
jiccay(avt/«<7.  i.fieum  feruttml.^.de reb.credtt.  Ncc  enim  carerec  dolo  qui  pi- 
gnus  alicnum  &  in  quo  fcicbac  fe  poilcnorem.  nullo  iurc  vendidiirct,  ailco- 
qucccncri  ciim  a«5tione  dedoloorquum  cHct,  fi  non  eam  a^jonctniliud  im- 
pedirct,qu6d  quoties  alia  compctit,namquaiii  illa  danda  ciH.uf.aitpr^iprj^. 
dedclo  iiulo.  Si  tamcn  ea  vcnditio  nuUo  liccc  iurc  fada  per primum  crcdito. 
rcra,  denunciata  fit  fccundo ,  ifqilc  tacucric  vc  proitide  lus  lui  pignoris  tacitc 
rcmififfc  vidcatur  ,  fccurus  erit  primus  creditor  ,  ntc  lam  ci  mala  fidcs  fua 
nocebit,quim  proderit  fncntia  &  paticntia  fecundi  creditoris,qui  vtique  iu- 
risfuicaulam  &pcrfccutioncm  potuit  dctcriorem  conftiiuere/.^Jc7«»/i  46.^. 
de pa&.l.pert,Co.eod.l.^.$ j.l.fi con/cnfit  y.C7  i.fvfj.f./i  voluntdte  ar  Puff.ff.fjUib.tnod. 
pt^.ytll.fi e$  tempore  6.  l,fi hypothecii  ^.Cde  renuff.piinor.Li.cJepieidr.cr  Sj/- 
uunJnterd. 


ERROR   SEX  T  V  S. 

7>e  i0me  qnm  ddnt  iruerpretes  fecmido  ereditori  cwtrd  primum  in  fpecie  d .  /,  p-f- 
dimr  ii.$,'pdpim4nt¥  /^pri9rf.qtufoUer.tnptin9rJ}dedtttr 
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rpccie,quam  Mardinus  cx  Papinimo  tiiteai  J,l*crt^titMtf 

f.P<*f>,rtianu.<,y\iis  t,/fprier  'D.qvifotitfUw  p^trJf^.  a^oaCBt? 
quam dedii ille fecundo crcditori contra  primum  dcfapcf^*. 
nuopr«Cjircd«^i  «x  venditionc  pigooris  pcr  primuni  inre 
^ _  HfMil^ non  alim  «(fc  poffc  qngoi  fignonutlani  »<jimc  licct 

^jfiBili4y«fiit  lljiniW  ^nppctc^  go0it»qi]^i9  ^ifawfiii  aecUu)rffli>  alittaoicn  i 

l^bacrit  Idcm  pignuc  obtig^siBQ.  feay  e  fiipp<^ocntes  jMfo  OBflte  iartBfiicii» 

pignoratitijeadioni  locunj  in  ca-ipKie  nollurii efle  poUet  TpnTwnftdrfliiila  ^ 
rc  &  Ao  mi  ne  adrion  is.Ec  A  ccu  i  fius  qu  i  dem  tres  adfcrc,Condi<5lionemex  !e- 
gCi A<5:oncm  in  fadum,&:OfHcjum  lodicisquod  viceadioniseilepodlk.Sic 
cfiiin  ille ad LuDmc mJrAci.ptt>*<nr. fcd  ita vtjMW apcriat  quani  ex tribiiape^ 
tius  damiain  mitct^ni/!  ^od  iddy^.f^ifini^^m^x^^^c^^  viicturivt4&> . 
kfii4^am;ciluicc?iiraco(n^i^l,M««ri<|okli^ 

mok^xtiaxXafartt  vt  dubitai^em  lgfH>ftt|.Bs(Cio|wv^f6ii44Ut  ffefi  «dmtt^i 
Ik  ^tfe>aefi»ds.ttt!bKi^  tUU  «pdbtipt^e  coQriiltum.«lfe  fK>(lertori  credicott) 
aducifus  priorcm. cooc)u4i|  tfOica  m^gisjl^^ jpbccrc ,  vtdandafit  hocca&'. 
cottdi(:iioexlcgc:m)hi  videtur  nt/iil  hortim  probabiJ<tcr  dici  pollc.  NaAi 
fi  vcrum  cft  quod  ait  Pat)lus<7J  l.uDJe  condtci.  exle^^  Vw^c  cx  agenduun 
eilccuoialiquanoualcge  oblig^uo  introdu<fta^cft ,  fieccnutum  cadcmlcge  - 
^oadionis  geoer^ex^riamitr  s  Quis  ob(cap  c^Fe  p  occft  1  ocus  condi^iorii 
«X  lcffcin  bac  fpecie^iaqoa  neaue  otlig?{tio  vllaiiMlncroduaa  cA  i  ocqoc 
ln  vTta^laia^ie  qua  debiiari  poffien^obligatigiicai  noiwin  lmlwiejh>€m 
■im  poft  I  oftiniani  coiii^tatiQn^  4e  cp^ce^oiie  |t  c6fitnMtioneDii 


.  .  ,  .  .  rDigefto- 

mnicafn  vim  habentrHponfaprudentum  omnia  qn«  cxtaiitioPandc^i^ 
vt  lcgu  attihoritate  c€featur.  Quis  tamc  fcrat  c6  vfq;  id  cia^dijVt  c6diftio  c» 
lcge  vocari  poflTit  adio  vHa qua  fiue PapinianuSjfiue  Marcianus ,  fiue  quis  a- 
liuscxantiquis prudetib^.fcripfcrit&rcfp6dcrii  dada  eflc?Habucrut  ia  olmi 
pfodccfi  refpofa  vim  fciUthoritati^ris«>.rf/^«i/«^^u/r  tur.natiir.lent.c  d- 
mUOJlD^  •rig.kmmAh^n  ffktStmiMtsfdhAw^        niindi  vcto  di 
dlcMf^VMua  pt^Miiti^iiMcprwifteiiefi^^ 
iiifi  fcgphityi^  t<^i*yf**  6^toi»>fawg»wiiiimerrogatc,ac  quibm  prf^ 
liicduetiire  legis  4i0inmoiia^iia»ioicaiilta  w  f.lex  eft  iU.titJ^JurJni^. 
gent.&€tntLQui\ii  fitit  Itx  lulia,  lex  Cincra  A  legcs  Talar  iar  de  qwHIis  exeml. 
plu  ponjt  lacob.Cuiaciif  7>arM^  tit  .Dr  cmdtci.ex  le^.D.&  C-  Neq*,  v«6  ci^m  ' 
Papiniaous  ;.ut  cji  Papiniaoo  Marcianus  fcripftt  tn  d.$  .Vapmi4nm,fnoxe  crc- 
^mf»qiMf«^wfikin$o^^  obligaia  iure  vtn- 

j^iiKftlftyf t  (ceiMoif cdiiotfeiwil^cifliicm  fiiti j  quod  exanteriorccre<iito 
Mcpit  ci  rellituat ,  itaibfflj^iMi  nooicAiiiDCIi  iMci^vfqvdieMcpgnitfimv 
vtnou^obligatK>neitidiicciYt.qubiiffiieatiiiiiii&c<tike|^^ 
iuf  illude3pprimeTe^uodiau\m  obri»ebkr,  firae'ijiiopcrinde4li»tflttitlL»>  : 
fulius  quil»bct  rcrp6dcfcdcbuiflct.Idq;  verba«cfiaTpf*,quibus  fiuePabioif  [ 

jiijf,liucMai<ianusine»ptimedaPapinianifentctiavfuscft,nonobfciii^te-'  ' 
fUntar,qu»bu*  untiim  aWsft  vtaaio  aliqua,vel  obljgatio  noira  inducatm  vt"^ 
afm^aaiooia.v»ivt$i»nilio m  fi«. Nihilenim  aliud  Marcianus fcribit ,  hifi  ' 
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pofteacredldir, Sctjaorf/Bpejfluij  acccpn<w nm#tioW credfcndl  1 
reihiaai  Quod  vcjo;portev  no  incomodc  Cic  acciptjVt  nuJlatiiTicn  ihtfi^i 
atlionc  fecundus  cicditop  egcccc,  cum  poiTcttile  fatis^fibi  confuicrc  /nt< 
ctdciiio  nc  p^gavfs  diAca^ttrvcut  «Di^aitfgSe  sxilbi  ddretdr  fupcLHiu^Di  m 
cif^UbPCMnpn)^  caW 

c^iivlfl|^^condi|Knlifub^qa'v«^^  ,  fitisrnflum  njf^, 

po(r«oxipfacti  jm  i[u^nuenciOn^  d*ri  cia€lio  /rqiia^fott^  ftipuf^tio  incetJ^' 
iKnilVet  mrcr  Grcdicorc5;prTcifc«ife$  de^g^ore,!ta  vti  diximus  diftrtheifhldJ^ 
Ao^aa(nc|uain  ndOr^ego^EtitWvlt^ti  daildam  etR^aftionen^ioltcri.ori  trt^ 
aicdoiiiiiocfttbprAiWu^vr  A){)<er^t^^  ' 
teflltDMlirMM(fib>pt»(ixcopcidM 

rtor,aiirvdle^iilip0m'^innie  Mitieiif  M»^^l-(iti<^,'fiifilfiilti 

amimri  n^aafn  induceret ,  epi^ rtec  vIHi*  nf^lnit  ft(f^lonj>.  Goi 
igfeiif^elbvc  condictioni  cx  leg<*:rftf<!\Js  hoc  cafu  locos^cnc  pofTjr.Kc^ 
Bavcolufnos  rcmictcrct  ad  ea  t^it  crac^ac  ^Wt  in^.l.  U  D.  (h  t  ovdici.  r\  k^.  -^hP 
tocam  hanc  maccriam  De condi^tonc  ex^lege  intricat&  inuoluu  tot  diAihl:^ 
dionibuavt  iaoileapparca^tHibilil^  adedueum  ebnaefTe  niH  vt  rlem  a!i^^ 
quipcrfsxlaiSM&^fiwilwMt^ljrtrAflltfikmafobfi^        .      '  ''V^^ 


no ijft  i H troida^  lifi j )te  i^annim  ca d tmriit^g^ q  g«n6(^«-i  •> 
4lifini«-flxpcriMndte^cK  Jccre  .igen^  Bti*efT^.-&^gWfrt  igtiur^d-i- ' 
ua tn  cfie  p ri nuiirr iiportct,&  iquoti noce HHfh  feq nl tu t  nmtanV i 
c]Uoqufl  jobiigQjciOUcnT!qBxc\ nodiiili ^Wgetatrodt:  ft-a  /iw^ 


laquo  errattitjatn  oifixi.prjnius  A«airfosenHuttiiei/%cu«i(^^  «lii-i  djij 
6b<pnejn  moma  re^cbtU  obiigatbn^mliaMiiiniimcnileg^ 

VMdtmnflfe^t  ccrtiora>vcliniiftrit»:a  poJmi:aki^i^tBM4f«^  ^^«^ 

^ii^ 4^eiiifm}%f . /^*'^ fifttt^efk  Ctle dtaict.l\ yrrc.  C,  d/fuffirt^i U-AUhfmvUhni  ' 
quxluutpontainilpgei  mc  lint  qaaai  confticotiwwiy  P^incifpum ,  habe»-*i 
tacnp n  vim  icgum  ,  ita.  vt  non  mmusqu^m  legesp<*fii»iPdfi*ea<5^ibnem  /.  flMjJ 
qttMi/.Pr^lrtiH^'  ttt.EKiti  rxiqdiSeamiifi^f  VtmifMkt^Mhcr.fQjrMfi^ 
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 I«noncauitnon)inatim  vf  roUioaadtioneyiamorf.yt  id6  Paulusfcr^  . 

hit  ifti.^titties  41.  D.  de  obli«*  c  *c{ien,  In  propofita  vcr6  q.'«flioncc[iixnain 
obfecro  lex  lata  cft*Quacnam Principis con/litutip  a<l  hoc  induccnJum,vt fc-  *. 
cunduscreditorpomtagcrccontrapriorcm  ad  rcflituiioncni  fopciflLi  prc-., 
cij  quod  prior  credicpc  cx  vendiuoue  pignoris  ob  anterius  crcdjtum  Uda. . 
pcrcepcrat?Aiit  ^id  ntcefle  fi^it  nQuam  eipbgapbiicm  &  jidipiicniinduice^ 
re^O^  pignpraqtia  co^pctp^  4C  fiftiScere^  Nain  9c  BartoH  cra^itio  cft  ad 
9j,t,mtn  q^pi^.cii(nnpa9lobIi^dQ  l^^idiap^riiouam  lcgcm  ali^jw^ii 
iotcoduda  elt>ri^.ic^oifro^q)if9peter^q>n^         ex  \e^cMtfXff»i'] 
era<^u  ipfo^i  lex  cam  adioncm  pcr  caufam  &  viam  contradj  mduxcrit ,  vt 
cuCQit  m  acflionc  quani  Zeno  introduxit  cx  contractu  cmpiiy  teutico  /.1.  c  Jc 
/iw.f^/i^il^/.  Pjgnoracuia autcin  ^uam  nosdicinius  fccundo  creditori  contrjij 
pciorem  cQrapctcrcnjrcitur  cx  coutraciu  jpfopignoris,idcoquc  vocat  cam. 
P^pinianus adioucai»qux  de  pjgnore  dato  propdnitur  m}.pJmJlor  ^x,  £U^e/ 

poilu  ()u«;ftione  lofua  cpdiiftioii 

kf^^tMmMittiafm^  ,f.  T^iHtMti^^Jtxtp&iipi^^^  t^uccafu  priorem. 
OcdttoreiB p^fteriori  nouam  obligationem  veradionecn  jp^ucftaffd  ode-s 
^pKius  ic^  jus  cifcvc  prubabilitcr  d  jb;care  ncmo  pofIit,quin  a^lio  aliqoa 
conomine  compctar  ipl-j  lure ,  qua:  pono  a!ia  qiiim  pignoratitia  clTc  non 
potclL  Nain  dc  adjonc  in  fawtuiij  quam  in  hac  /pctie  dandam  ellc  voluic 
AccuiW^nec  Bartolus  rcluclatar^mulcp  inmus  dubito  qujpcpujpetcrc  n^ 
vof&td^  (emp^:  fic£a)i/fcliar%4uc  tiitXiH^li«sfiueff  mrj^ecal^ovUpc^ 
nicoaip'ecat4^u)kf|iia4^ip  p^fninjtk&pcppca  mtlUut9<|uie  dzn  ccti^odf 
pofHt  l.iHrf4^eatiHm  "j.i.uD.di  pM.li,^-  le<i^^Ml^U(ltAn\m  tt^Cfimelt.fStfafii 
Djeff  tf  r.ve  b»  aJco  vt  fi  aif^io  Je  dolo  coinpetcrc  polHt ,  quac  ipfa  quoqv 
nonnili  fubadiaria  cft ,  adio  m  taCtum  tanqr.am  portitma  mter  fub/idiariis 
«icncganda  (itLfdent  xs.infin.l.^ermififlixG.^.  i.eocL  Omncs  cnitn  a(5tioncs  m 
iactum  vtilcs  funt,idc6que  noa nili  ex ncccdka^c  ob  vtilitatc^i  intlucendxf 
Kproindfii  i(a  dcmmn  u  direda  m^Uac;9tppeta^i.^it«/iff  2i.ra^.  nu  A^iQauti 
4edQk>  (utt(Ul^i«.qu!Ueni  cft  Jecl  Uojtt|i  fiice^^.  ^ed  &  ajfbiqne^in^M 

aehoc  c^fu  |oqimKaberenofsit,iU^Yl1P^*f^^/'|Mf^'^^i!<'>^^ 
Aoali^ttO.dcquidcm  quod  interucnerjt  intff.etini  qpi  agtt»&eum  qui  ccm<» 

aeni^ur.  .Kam.&inde  adiones  in  &£bom  nomen  i\imprerunt  > ,  &  objRoc 

ipfum  pcf  fonalesfcmpcrfunttnumqua  i;  rcjlcs,  quoninm  cx  ncgot  ogefto 
profiiilcuntur.  Arqui  nuUum  ncgotium  ftuni  dici  porcll  inttr  prioicm 
crcditorcni  qnipignus  in  quo  antctjor  fiiitjiurc  fuo  vcnduiit  ,  &:  por.crjo<^ 
rem^ui  no^cnm  pnore,  fcdcmnfolo  dcbitorc  cQnttaxit».^  Quoiiiodo  ig^< 
tnrlierippteft  vtqreditpri  polieiiori  p|:ior  Ql>..vcn4it<ciBep  pignocis  kioe 

•      .  i    •         *  i  .'1:  f       •     ,  " 

fikfimis  L%Xkdepspieir.O'  Jef^ilirahu  rt-  im  mterfths  fiiim  htef  * 
■  aebiiereuf^csrtyfifittremdMfigt'  '  •  ,  1;. 

lcps  Pignoratitia  aftiorc.Tq  c  cx  cotraclu Copetere»  n»mirij  <.b  pi- 
jnua  datui^  wtsfiA  n6  a  Ui^mdo  ci;^cdiu)tciiatu  cilc  pigaos^Qrbifid 
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i  clebitore:  conrequens  igitur  efle  vt  foli  'dcbit6ricrc&6r  sinieriaf 


t.tia  cencft  debeac  non  po(leriori.Qa6  Videtur  etiam  refpeYilfe  Papiniandir' 
noftcr  tn  d.l.  i.Dfpiinor.fhi  tradims  dc  fideiufTore  qui  pignora  vcl  iiypothe- ' 
casfurccpir,atqiie  ita  pccuniascrcditori  roluit,ait  teneri  quidem  cum  dc  cul- 
paexemplu  ctcditoris  in  cuius  locum  fuccefnt^fed  camen  non  idcirco  polfe 
conaeniri  iudicio,(^uod  de  pignore  dato  proponitur  ^  id  eft  pienoratttia^i 
dioAc^ROA  alit  vc  apparec ie  ciofa,quam  qood  ▼enuB    lion  ratff»  aMh  ci( 
comra^atti  dc  pignore>nec  datum  eipigno«anietii1n  aedboris]>ignorat^ 
tij  tu^    loCQni  fucccflftit*' VMm  rel^obdc6  too  ifta  catidne  motum  f uiift^ 
Pjptnianam  nedaret  pfgnoratitiam  adionem  creditoriadoerfus  fideiufibrl' 
qui  pignv>ra  vel  hypotnccasrufcepiffet  >  at  illa  potiils  ouim  przcedentia e-' 
iufdem  legi»  vcrba  declarant  non<>bfcurc»qu6il  in  ea  /ptcie  fideioflbr  pro-' 
priamandaii  actione  &  ex  proprio  concradu  conueniri  ^oKct.  l.fimMnJd") 
rir59.  ^.i.  D.  mdttd^t.  Qaidenim  neceCreeftmucuariadionem extrancam^ 
cx  i  erfbnacrediconbrcte oropriacompecacdtct  propriocioatDiAa?  Acfi^ 
inilaiconipeciiffi»  non  duDitaCfetPapinftmnqoinpi^ndrititftdcbitorrtdR. 
iceij|^ien<lt pigOortfDt  dari  debuffTet :  Alioqui cur  quxrerctan  pignorititiil^ 
co  iipcteret  in  eafpecie (\  nullo  cafucreditori  contra  fideiuflbrem  darieaiA 
dcbere  putaretf^Probat  igitur  potius  ea  lex^quod  nos  volumus  ,  poffe  pigno- 
ratitiam  dari  etiam  inter  alios  quam  inter  debitorem  &  creditor6,vt  &  quod 
ab  eodem  Papiniano  refponfuni efl  in  d,l.fitiethJf«rii.yerPcrfd$i§riiut(m  DJe 
ntgot^eH,  de  cuiutfcntemitrdt  rttionefcripfimus  in  praccedccibusXtn  eium 
pignoradtitiiticttttretcontrtAa4ati  p  ignorii»nihu<AiihfWMij<fei.uiKliiirf 
creditbrcmctitmquipignus  |)riortnon  dedertt  >  et  m  ^  tftiokietii  cxcfcerc 
contra  prioremcsperibntfitf4clMtoris  ad  rcpofcendam  fiipeiflQntai  quod' 
poft  venditionem  pignorispenes  anteriorem  reperitur  nnccaufa>ttnn  qu6d 
in ius fui debitoris ex  proprij  pignoriscaufafuccefrerit,  nccaliteriusfuipi- 
gnorif  cxequi  po(Iit,quod  camen  faluu  cifupereile  dcbet  poft  dimifTum  pri- 
mum  credicorem,tum  qubd  ea  fuperHui  reititutio  dcbitori  profiitura  (Itj^ut 
eacenus  iiberabituri&  cui  perindelbperflaa  illud  refHcoete  tttdh 
^^^MA^ttf^    togids  ac  potius^^mt 

dfri^fieret  ea  reflitutio  4cbilori>ncc'm^H^^^^|lp^  ^ 
^as  creditor  ios  fuum  ita  exequeretur  >  qu2tm  ptbSMjB 'iiepignus  crcditor 
illc  fccundus  diflraheret  fi  nondum  effct  diftra^^unrilr^R^.C.i^iii/.  yendii.^i^ 
gnor^ped.non  ^o/?.Qpidni  crgo  poft  venditum  pignusil  priorc  creditorc  c- 
lad^imquc  ab  co  ampiiordpecuniijquam  qux  ex  anterioris  crcdici  caufa  de- 
bebatur>Hcebitpoftcripr i  laperfluum exigere per  ptgtiocttitif  A  t^one m 
filiii  i'M<Hi§lgriltl'i*nlffir  hiinpifrr^  rimiiiirinff  if|yyri  ilirimni  fiiM 
dcbicor Jioc  crcdicor  tnittiitm  otciatar.  Ntmft  hoc  qu6i}a^l>n  ptmi  mo- 
mcmt  elfc  folec  d^m  qacrltor  dc  danda  aif^ione  /.  in  credttore 58.  D.4kemS.  /. 
€um  te  S.CdepaSMLenft^o^widtt.  Sed  Sc  ratio  illapro  aftlone  pignoratitia 
hoccafu  inducendamulcum  vrgct,quodcumxreditor  lurefuo  pignus  diflra- 
hiCtperindeidhabendumeftacn  dcoitor  ipCe  venderct  pcr  procuratorcni> 
qaafi  hac  parte  crcdicor  Ht  procurator  debitoristvc  ait  Paulus  tn  l.fipi^nori  29. 
D/dmiixrcifi,  Ergo  &  fccundus  creditor  fimiliter  cilm  agic  de  fuperfiuo  prc- 
d|#diiccfof  ptiorcm  ucJiiiiWM  qoi  pignusfao4ttrrr«MHdit>pcriodc  habc- 
dcbicorbpfocanKOfC  >  quu  iicdt  agtc foniima  yciadfoinitatt 
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fux  conrulacagic  tamen  euaoi  refn  dcbicoris  f^ucm  haud  dubJe  (acit  locupjc- 
portKSk  cdf|i  ui  debito  \i!b€sAtLjifHtilti(S^,  iufiiiJ>Je  [olut.L^dn^tMtf 
9»nfidW»  C^iflaiproiadeinteahi  ri^ttik^bcbicetiaiii  pignora«fill||ribi( 
concrapriorem  creditorem  quam  excrcere  po(i<Kdcbicortp{eadhocVtM^ 
Wrcc  vnde  poflet  roluere>ac  uciifiKcre  rccuado  credicori?  Abc  quid  iBt<M| 
aoeapecania  pcr  dcbitorcm  ejcigatur  ,  anpcrfccundum  creditorem  quan 

Socuracorciii  dcbitoris?Ex  his  apparet,mult6  minils  dici pofTeiquod  Accur« 
US&  Bartolus  dicere  quidcm  fed  non  adfirmare  aufi  funtiofficium  iudicts 
jnhaac  remcompeccrepoflcriori  crcditori  aducrfus  pri0cet^.Nam  vt  C£t«- 
j|iprztcrmiinliiius(|<ueooiitrataai  imprQbabiicm*  flfnte^ro  adfeni  pi»f-' 
%nt»^id  neceife  eft  ad  auiiKam  hocireplorandaoicWiiyl^  tbmwStiooS 
ll^auiittpign^atitiam  ilcilicebqaK  eo 


ERRORNONVS. 

dtiiptfcenef/tpcj]'ifiionff. 
Ll  a  eciam  qu^Ilio  ab  intcrprct^bus  nodris  circa  Saluianii  intcr- 
didututra&a(aeft,anpo(2iciUud  cumuiari  cnm  a^iooc  hjrpo- 
checiriasrcd  onmaconrentlttnt  Pbflet  nccreperitar  qcii  contti 
^  putet,adeoqinec  ferdgiii  ttebitUi  caiiram'  inaeniat.  Xupnmibi 
;  ad/«rf«i  MUeudm  mimM»0*  M  fi^fUt,  sSt.  &  eum  fecuttis  Ncgufiuv- 
'tiu^m  ir^Gt.debigAerJn  vltimo  mMir.vhiy4i^t.k^,i6.€[uos&T^kTtBc(cqmtVK 
Jzco\).ydcnocb.i»remed.}.(ie dclipf^.pofi.qtt^Jlli^inum.  159.  ^fej^.vhl potifl*-' 
mi  aut  potius  vnicam huius  fentcntix  ratibnfcm  illam  adfcrt,  qnod  in  pofrcf- 
rprio  adipifccJ^pecitoriu  cu  pofTcirorio  ciiniulari  poflit  >  exvcra,  inquit  ille« 
hiris  &  Do(florufeotentij,de  quzin  LkdtiirMiter  u.j^i/iSilMi^i^A^^Nir. 
|«f/r/.praria%im  per  Rip.ibi  iht>iii^^etUhnifuuA^il\l4^^ 

tormMt.  <r  iiif^4^4bsde  f^iif^fi^  ffrhpriet.ViM  ^ctMmtffeuStmffSH 


ki  hac  vcnerut  fcntentia«dQia  ncc  n1agn2'di€crenti&co{lfTDlintintcraaioii€ 
hjpothccarii  &  Saluianu  tiirerdidu,nin  qudd  iudiciO  bdionis  hypothccari^ 
volunt,&  hoc  rcdlc>circpccitoriu,§a!arani  vcro  polleflbriom.C^tcriim  ficu- 
ti  daturhypothccaria  contra  quemlibcc  poflefTorfcm.  Ita  &'Saluianum  ad- 
nerrus  quenicunqipoflidentem  dari  volunt,&  ficuti  non  daturhypothccaria 


«a  obllgari  iure  potui(te,qUonii,inqum  t,ftijficRinSaloiafio.  proponfcfo  •1'- 
lcgare  hoc  &narrafe  licet  no  probctur,fed  probanddtintuiti  cft  illata  &  iii- 
ucdta per colonu  in  prscdju  rufbcuni  fuiftcab  ipropofleflatcpdtequoillata 
luerutatq',  ica  temporc  obligationiscontra(fla:  quod  cxprefsim  docnitBart. 
setl.i.nu.i.D.de S4lumn.1nterd.fj- dd Lunmn.i.^.eod  Etfiauttm  vei  mhocma*- 
xime  diiQ^nrcncij^pa  csnftija^re  yidcntur  j.ntcr  Saluianuni  &hypothccarijyin 
^.nimiromfiitentu^^quo^oegu^e  nei||D  poilit ,  Inciimmire'  iicce£ri^ 
credttori  vt  prob^  rem'  quim  ptg^orb  idre  perfequitbr  pcrtimuire  ad  de- 
Iwoct joce  «bmini)  eo  tempore^fio  comicnFimi.'fuit  de  f^ojrc,  vt,  &  Me- 
Jiocbins  admittiti/ic7.f//^/?.i9.m/w.i6i.  Si  tamcn  cfFedum  rci  infpicias  nul- 
la  prorfiis  nifi  verb;ilis  cfth3?cquxab  intcrprctibus  admittitiir  djfffrcntia, 
Nain&iideminterpreccs  volunc»  qoocics  tiypothccacia  contra  dcbitoccm 


■  ■ 
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jpfuni  aut  jpruishcrcdcm  cxcrcctur,non  cHc  cogcndum  crcJitorcm  vt  pro- 
i)ct  domnnum  fcci  tAUcam  vt polfclTioncm  Jcbicoris.  Sic  cnim  ^flVn5b. decif. 
2<:jf0h  .  ^Syir)  firi^in  quo  igitur  volunt  mclioccm  cffc  hacparte  condicion£. 
$alu!ani,quim  hypotnccari^  adior,ii?In  co  nimirnni  vt  hfc^quam  djcinms, 
Vi^'^'^^'''  ^^'iin  obtincat  cum  h) poihccarja  non  contra  dcbitorcm  ipiun  ^fcd 
.comratcrtium polTclVorcm cxcrcct»ir,qLio dcmumcafa  omncs  admittunf^ 
.Cfcdttoi  i  ncccffai^iauicircdominij  probationcm.  Atqui  iam  oftcndimus  i 
.praE*:cdcntibus,;iuUo  pcnituscafupofre  Saluianum  compctcrcaut  dari  cotr 
tcrtiumjfcd  aduerfusfolum  condudorcm  eiufvc  hcrcdcm  txl,  i.  C.tie  precjy\ 
^  SMiuatuiMierd.hr^o  qua:  ab  intcrprctibus  diffcrcntia  conftituitur  iatd^ 
Saluianum  tntcrdiclum  &  Seruianum  iudicium ,  ciim  nulla  cITc  pofTit  co 
_/u  quo  folo  aliquam  cfTc  intcrprcces  volunt ,  confcqucns  cft  vt  cffcflu  ipf<| 
prorfusnuIKi  fii.Sed  camen  falluntur  apertJflimc  incoquodrcmimintcrc- 
ditori  neccllitaccm  probadi  dominij  Ci  agat  hyputliccaria  cotra  dcbitorem, 
aut  contra  debitoiis  lieredcmyVt  fcqucntiDccade  oi^endimus,  co  cafu  coa« 
dicionis  dcbeat  eHe  crcditor,  quaui  cun^  agit  aducrfus  certium  poirclTorcini" 
Nec  fanc  vilo  iuris  loco  ca  d<uin(5tio  prodita  cfti  ncc  rurfum  dubitari  opori< 
^et  quin  adlionis  hypothccar  ig  vna  cadcmqHC  ft)rmula  olim  fuerit,cx  qua  fo-l 
^a  vi^n  &  poteftatcm  adionis  ardimari  neccire  cft:,non  cx  perfona  debitoris, 
Dr^lerclm  cum  fiuc  aducrfus  dcbitorcm,  fiucaduerfus  tertium  polVciforenx 
Jbypothecana  proponacur,aduo  in  tcfp  ficnon  in  pcrfonam  /.  perfecuftone  24»  ' 
^  Auth.feti,CJe ftvior.  Fuic  autcm  proculd.ubio  formuiaharc  adkionis  hypo- 
thccariz  ocbni  calu  JipdretT^itium  eoftt  rem    qha  agitur  in  bcnis  hjbuijf  ,1  Um  de 
pi^nere  cmneakyntc  eu  resAid^itio  (t  cdiifri  drhiWio  tuo  rfjltiuetur,  tunc  quAnti  ejt  res 
^trttiTiUuio poJftlfaremcondemnMo,  Ex  qatuia  fciiicet  adionum  omniuin  arbi« 
.trariarum  $.prxiere.ipiJfttJe  utiiflo.vbi  aclionesarbitrarix  dcfiniuniur  cx,ex 
,c|uibus  iiiudicisarbjtriodercflicucnda  rcnonpareatur  ,  cxbono&;cquo 
^condemnacio  fic^ti]iii  nlhij  dc  ^o  quQ^  pct  fullemncm  formulam  pra:fcri- 
^tumellremictcrciudcxpoccftjCuiqintirum  pcrindc  addivflus  olim  eratac- 
"quefecuus  gleba^.  Eequamujs  ca  formulx  iu)|>ctrand£  dandxque  neceilitas 
hpdie  fobiata  fit /fl^^^C.^)#rm/J.^.;>/>crr.4a ./w^/it/.  illud  tamcn  cx  vcterc 
iyre  fempcr  manfit,vt  natura  &  quafitas  aSionispcrpctuo  fpedlanda  fcruan- 
^aquc  (it  ne  adionutn  omsium  turbatio  confulioque  inducatur ,  vc  nos  ad 
cum  ticulum  fcripfimus  in  Codicc  Fabfiano.  Eft  i^iCMr  hodic  non  minus 
.4juam  oiimhypochecariaa<fbioarbicrariA>  candcmqi  proiride  vim  8c  natur^ 
.tctincQS  quam  vctcris formiilx  verba  prjEfcfcrebaiK.  Etconfcqucntcr  cadcni 
hodic  prooanda  funt  agcntihypothecaria,qua  probanda  olim  crant  ,  co- 
4einquc  modo  quo  iam  oiim  concipicnda  eilcondcmnatio )  in  id  omnc  fci^ 
licec  quodintered  agcntis  fi  res  arbicrio  ludicis  non  reflituatur      in  ytndi- 
Cdtiotteo"  l'ft  inifT  H,J,ylt,eod,tif»D.de  pi^nor, 

..  .....  \  ;  ERRC.R  DECIM.VS,i,. 

'  '    ''QudniumdiflethypoihecdriAaSdluianoetiaminddi  ;  • 

X  quo  magis  apparcc  quatu  hypochccaria  diilet  a  SaIuiano,ctia  quod 
ad causaadipifcendg  poircfstonispercinct, qu2quam.n.dici folct,pcr 
ScQiraQi^  &quaii  Scruianaauocariuudaponcl$ion6/^CMm  yedttpr  66^ 

—  '     ^  D,de 
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D.ir  f«i^.<]ariq;  tudiciO  lUud  ad  polfcfsionc  adpTchcndend4,vc  fcriptu  eft  iii 
deUttr  lO .1»  ftn  OJi  Pfinm',     C»d*t»d.  id  tanicn  non  fic  accipi  dcbet  quafi 
in  eo  >udicio  agatur  deadipirccndapoffcifione  pcr  mi/Iioncm  in  poiieillo- 
nera  vt  volunc  intcrprctes ,  (  ciTeteiiiin  alioqui  diccdum  poCfeiibriuin  iudi- 
tient  Aon  t>etitorialDi  DKlw^rainttrilidovlk>imttifiirf)imi  p«iIcA 
fiootfnafM  es  cdtfto  tk  tk  ^ettMitmliii  omfit  dBquibw  m  lilii  0«t0rikcff 
u^kffiftjf.tdu  Poilquam  Yer6  qois  miiTus  eft  »  isA^fmtmihmd^MMti 
nt  yk€ifmTit,Mevkii4t  ei  qui  inf>9lfmiffiefii)kd  iai.n'per«at  4Ai9)n\pMt 
afditornancifci&adipife-i  pbflcflioncm  pignotis.at  nonram  vj  ^pDCcibk* 
tc  a^ionis  cjulim  metucondcmnatjonis  vt  cuciiit  in  cxterisomnibuiactio* 
n^us  arbitrurijs ,  in  quibtis neque  actio  i  neque  condemnatio  eft  ad  pofTef* 
iionu  tracKtioncm » auc  ceUkueionera  tfed  cantMm  ad  iicis  xflimacionem& 
ad  Id  qobd  Infeeicft 'iit€t  httt  idlfciiW^ '  MelM  vidaiir  inkrprctei, 
md^^diSrunt-iiypoikistcrlani  fllHi  ^dowfli»'  dinoi  cmocfi^ofei  qmlni 
boi  vcf  (»offideac,  vtl  tiololM^  ^iieric^dffidere  d.fiin  iiMkMiiimMtUi» 
n^arunc  aiioii  hoc  Bcri  ekeo^bdihhoiuihiodiiudido  agacnrvUblitt^ 
ite  pofTcrflionc  ,  fed  quia  n^qut  pOtcft  iudex  procederc  ad  dondtmnttio* 
«ero  nifi  prarcedentc  arbitrio  &  iuffu  rci  reftitucndor ,  neque  arbitrari  &  iu- 
hert  TCm  rcftitui  abco  j  qui  rmcqoepoflidcac  ,  nequedolomalodeficrit 
]^(fidcrc>  ttonpoflitiiabcre  refticucndx  rei  facuicatem.  Nam  &idem  cuc* 
«tfi^Mlft  rd  viMdkftionc*qbamutttncMMiil)Miidcpofrc£ione 
'Mbd  de  doM^ib^r  ided^tfcttdbnMnMri^d^iful^  * 
VindicitieiiMtfpiroponiciidfrifrcfestion  poffiiicmeiii  Lq«ii»ukfut^6,fidmi^ 
ini4lr(ir.(|tiaiiiutk  iadkixd^dos  hon  >Ile  tity  vc  dbminium  acqniratur/qij|ik 
■pe  quod  aftor  fuum  efle  contcr^dit,  fed  vc  vel  rei  poficfiio  rcfticuatur  G  coafk 
dcmnationcm  cuitare  poflcflor  volct ,  vcl  qaantiaiftoris  intereric  corulem- 
cationcm  patiatur  /. 'jfficmm  5,  l .1)  qut  (ielHn.uut  24.    L qut  peiitm» 55.  l.qnire- 
JinMere  G^.f.e^d.  Sic  &:iiil  adionc,quod  metiis  caura  /Mimftum  14.  $,  in  Imu 
sSimeey  /eq.DJfii4likiia€mjmmAai^i:}e^  8^ 
in  ccteria  arbicrarlj«\<^knt'<»t  iftMkul^cttlwdMCifi  vfliusreicondcnine- 
Uir  taqiii  conucnitur  9  fipdttdiHtai^Kd^^qoOdltfttirisintereftnresnonre- 
ititnatur.  Cum  igttnr  in  «dHtiRirii^oilKoaf ia^non  de  poflcflione  quxra- 
tor  1  fcd  dc  pignore ,  ncccam  in  id^gatur Vtreftituatur  poflefllio,  qu^m  vt  ii 
arbitrio  iudicis  rcftitutio  non  fiat  >•  id  c|«od  intereft  prarflctur.   Apparct  non 
poflc  bypothecariam  dici  remeeljilni  aJjpifccnds  pGikiTionis  vtcumSal- 
oiano  poflit  concurrere  :  Atq^ueitafuifleiusvetusvtiizcduoauxiliaSer- 
oianoc  &  Saluiani  concorrerc  num^uaiD  potuerinc  conftat  maoifeftiiCmc  ac 
indiibitancer  ex  eo  qnod  Sciolana  &  quaii  Semiana  per  iodicem  eipedie- 
^kinirde^indicium  via  ordinaria,id  cfl,  per  aSionisformulam  quam  prc- 
tor  aut  alius  magiftcatos  pncfcribcbat  iudid«iato*  Cauraverbintevdidli 
Saluiani  ,  vt  5c  carterorum  iRtcrdldorum  apiidprajtorem  jpfumcraiSaba- 
tur,cxtraordincmnccdabatpractoriudiccmj  fcd  jpfc  intcrdictbat.  Quo- 
modo  igitur  potuit  olim  iieri  ,  vt  cumulareiur  intcrdidum  fiuc  Saluianura 
fioe  aliud  cum Scruiana qux  &  alium  iiabcbat  iudicem  &  aliam  cognofccn- 
di  prononciandique  rationem  deiiderabat  i  Sane  ciUn  liodic  iintfublat« 
diDerentisr  oognitionBni  extraordinariarum  &  iudiciorom  ordinatiorum 
f§li  l,2^0dJtffdm4Mik*  f,yltimJnfiit,de  interdi3,non  poicft  hodie  rado  hxc 
ipgcdigcaiinnlationcinaficad  iiocfortaflc  rcffcxit  rniiiainsPondibxtjidif^» 
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^a^if.pdftordlu(hc4uf,p»Jf.  cr  prepr.  Etfi  conucnicntius  vidctur,vt  ea  Icx  pon- 
^ihcia^ux  iurisciiiilis  authoriiace  nicicur  ,  fccundum  lcgem  ciuilem  intcl« 
ligicur )  qaz  cumulacioncm  iftamiTt  djxi,nullomodo  admitcebac ,  nec  aliud 
▼elic  rummus  Poncifex  nifi  vc  codcm  cempere  podincpeticorium  &  pof- 
reiTorium  proponi  ,  vc  olim  ,  nifi  ciim  ccrcacur  de  recmenda  poirchio- 
nc.  Addamus  quod  Papinianus  nodcr  ncc  addidic  >  ncc  addere  pocuit, 
fedcamen  rummusPonciFexpocuic  ,  &  apudeundem  iudiccm.  Nam&id 
alia  ciuili  conditutionccaucum  c(i  ,  qux  extac  tninmllt  lo.  Cm/.  deiueiic,  Ac 
nos  quxilionem  hanccra(^amuscontraincerpreces&pragmaticos  nodtoi» 
qui  non  didinguences  ius  nouum  a  vetcre  cumulacionem  pofTefTorij  zdi- 
pifcendd:  aut  recuperaado;  cum  pecicorio  iam  olim  permifTam  fui^Tearbi- 
trancur.  Fateor  quod  Papinianus  ait  in  dtci.  L  cmh fundHm  tS.  >.  i.  D.  >r,de  >/'. 
Eum  qui  vindicaiiic  Fundum  ab  eocumquopotuic  incer  Jt<^o  Vndc  vi  ex- 
periri  pcndencc  iudicio  nihilominus  incerdicto  redcagere  ,  quiaPra;cor 
dando  iudicem  dc  proprictace  non  auffert  fibi  poteflacem  cognofccndi  de 
poiTenione » cuius caufa  fcmper  fauorabilior  »  quia  fummaria  e(l.  At  non 
Ucebor  fimilicer  eum  qui  cGcpericagerc  inccrditflo  Vnde  vi  audicndum  ef^ 
fe  (ivclitremvindicare  ,  quiacum  prxtoris  fitdi^rciudicium  quiipfe  de 
caufa  inccrdidbi  excra  ordinem  cognofcic  ,  cur  patiacur  agi  dc  pioprietate 
priufquam  de  pofreftioncipfc  pronunciauerit  ?  offendcreturquodammo- 
do  in  ea  re  iurifdi6iio&authoritaspra:toris  ,  prarcer  idquodfauorpofrcf- 
iionis  hanc  fcncenciam  non  paticur  ,  vc  quiccepicagcreaepoircnioneauc 
conueniri  ,  eciam  quxfbioncm  proprietatis  mouercpofHc  ,  antc  cermina.. 
tam  poircAioniscauram  L^.C^vade  vi.  Mccus  vero  fempcr  eft  vt  ^  pofTcflio- 
ac  incipiatur/./>^ri/^<r/2/t}.fMfrz4.  D.dereivindic.  &ide6SaIuianopriusex- 
-  .periendum  efl  li  Hcri  poffic  ,  (i  noii  poflit  cum  dcmum  defcendcnduni 

ad  Seruianum  vcl  quafi  Seruianum  iudiciumivc  loquicur  /.z.J^ 
^  de SutM4n»interd.EK  quo  maximc  loco  appareclacisjla 

proponendis  huiufmodi  remcdijs  ordincm 
hunc  feruaui  deberc ,  qui  tamen  ira 
ijs  cumulandis  Ci  cumulari  pof- 
fcnc  ,  nullusrcquircrccur, 
His  adde  qux  fcripH- 
jiiusf;i£rrcr.4. 
Dec4d,pr«e' 
dentit^ 
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O  G  V  N  T  nos  ca  quatproximcfcripninusDc  cumulatione 
SaJuiani  cum  hypothecaria,  rubiiccrchocloco  qiiid  nobis  vi- 
dcaturdcilla  etiam  quzftione  quam  intcrprctcstradantfatis 
imagnacontentionej  Quid  probandum  haoeacis  qui  agit  hym 

 ,  pothccaria,(]ue  contra  dcbitorem  ipfumjaut  cius  hcrcdcm,(i* 

ue contra  excraneum  poirefTorem.  Nam  nec  Accur/ius ipfc  in  eo  vidctur  (\- 
bicondare»  cui  aliquandoplacct  fufficercvt  crcditor  probet  fui  dcbicori» 
poiTc^fionem  iundam  cum'  bona  fide,etiam  iine  titulo,Aliquando  vero ,  e- 
xigi  tscalum  cum  bona  fide^Aliqaandodeniquejrcquiri  omnino  vcprobct 
cteditor  dominium  fuinc  dcbicoris  tempore conftituti  pignoris ,  aut  faltem 
foperucnifle  debitori  poft  conuentioocm  de  pignore  Ci  vel  obligaca  Cmi  ge-> 
oeraliter,vt  fien  foictjbona  omnia  pr^fentia  &  futura,  vt  in  ananmdum 
15.  (jumI  dteintr  D.  de  p%n§r,  vel  indiflind^^  bona  omnia  non  fat^a  prarfen- 
tium  mcntione,  quo cafu  ctiamfutura inobligationem  venire placuitlufti- 
nianoiff ivit,C.qii4res fignor,  «Uig,  fofi,  Intcrpreccs noQri alitcr atque alitec 
/entianc.  Magis  tamcn  communiter  probatum  video  quod  fuperiore  ca^ 
pite  diximus  ex  Matth.  de  Affli^.  dtuf,  383.  jikm.  >//.poit  Caftrcnf.  adl.rem 
dUensm  D*  de  fi^ntr.  aS,  DiilingNcndum  efle  an  contra  debicorem  ipfum 
tatipHus  heredem  hypothecaria  cxetceacur  ,  an  contra  cxtraneum  poiE- 
dentcm.  Priore  cafu  lufficcrc  probationem  pofreflTionis,  PoAeriore  ver6 
rcquiri  neceflarib probationem  doniinij,aut  dircdiaut  fakem  vtilis,  Aut 
dcnique  quaGdominij ,  vc  loquitur  Barc.  dd  diCi.l.remdlienoinnHm.^. 
Et/i  Bartolus  eo  loco  vidccur  aliquantulum  difl^entire.  Concludit  enim 
noilo  cafu  fufficere  ad  hypothecariam  quod  debitoris  poileilio  foli 
probccur  ,  fcd  illud  prztere^  omnimodo  exigi  vt  cicditor  probet  do- 
luinium  diredum  vd  vcilc  >  vd  falum  qu^  dominiuQ)  dcbitoiis » 
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nid  quod  fubiungic^;c?.nM/«.(>.  necinfubtiliter  ,  faciliorcni  cneprobatio* 
nciQ<io4iijrujconcracicb)toccm  autcius  hcrcdcm  quam  contra  extraneuiu» 
Vollc  na.nqucprobjri  dominium  concradebitorcm,  aut  ipHus  hcrcdem  pcr  ^ 
fo^am  polTedionisprobati^ncm,  pfcprpreaqubcl  loquit  ,non  poiHt^icbitor 
rcfcrrccrcdttori  qusQioncm  domifiijtVt  neccrcd;tordcbicori  cxi.f  pt^ntrt 
Zl,f./fpriedo  CT*  $'/icreJit.or  D.^ie ^iitm,ici^  Jun<^-    (omiHoHArc \^.{um  t.  feq.  D- 
cofmmal.AK  coMra  cxt^aneum  poiicnorctii  j  f«u(  cayfam  Itab^t  ab  alio  quam 
adebitorc,(iueidebitorejpro;&  fiuclucratiuamjfiuconerofam,  non  cx  fola 
pofTefnoncpirobiri  p6(Ie  dbiutnium,  fed  alifs  oiodisprobaivdpiQ  (>cccllari6 
efrcaut  dircdum  aut  vtiic,  aucfaltcm  qua^  dumipiumv  iia  cnim  concludit 
illcaducrfusC/num  cjui  fupradjtflam  dillinctioncm  admittcbatfx /. 
Celfum  4^.$,de  Authms  D.  de  duh  excrpt.  quo  tamcnlo;o  trac^at  VJpjanus  dc  a- 
gcntccx  citulo  ringulari,nondepoilidcnce,cjui4jsfauorabiliorcm  condicio- 
ncm  eirc  vulc  Bartolus  ne  vnquam  ei  dolus  auchoris  fui  noceat,(iiic  lucrati- 
uaai,liue  qoejroraiu  cau(a(n haberc propppatuc*  Jn.fumiua yuU Bartolus 
omnimodo  &:omnicaru  neccflariam  cfle  agcnti  hypofhccaria  non  mod6 
alicgationcnbfed  cciam  probarioncm  dom  tiijtycium  aliccr  contra  debito- 
rcm  aucciusfucccirjrcm  vniucrfalcm.aliter  vero  contra  extraneum  ,  Sc  fuc- 
cellorem  debitoris  (Ingularem  probari  deberCfPragmatici  lamen  noftri,qui 
mini\sfubtilcs  func  quarn  vt  Bartoli  fubtilicatem  perciperc  &  adprobarc 
ponintjCraCTius & pingums rcm  acftinuntcs »  mag  s  probare  foieni ,  vt  fuffi- 
ciat  crcditori  agcnti  hypothccaria  allcgarc  5c  probaic  folam  dcbitoris  pof- 
ficQioncm )  quotics  agit  contra  dcbitorcm.  Cuius  (cntentizrationcin  plcri- 
quc  illain  adferunt ,  quod  nihil  aut  parum  inccrcfTL  videatur  dcbitoris ,  qui 
cum  non  ncgctfe  dcbcre,ertugcrc  non  pote^l  quominilsituchac,fiueilIaa- 
ftionc  dc  conucniatur  &  condcmiietur.  Qii^  tamen  ratio  fi  ic6tz  ellec  pc- 
rindcprobarct,  ncqiicad  hoc  adigendum  cile  crcditorcm  vcprobandam  ha- 
bcrec  poffeflioncm dcbitoris fui  tcmporc  conuencionis  infpcdlo,  Curnon 
cnin  iufliacrccpolidVorcm  clfe  debitorctn  eo  temporc  quo  connenirctur» 
eiim  xqucfutufiim  eiTet  illo  cafu  vc  refticucndx  rci  habcrec  facultatetos' L/i 
fundud  \6.§.in  i^ndtmtUne  Duieffignor.  Arqni  nondum  ex  incerprecibusquif- 
quam  inuentus  el]:  ^qui  eovrqueprogreirusfitvcdixeric,  nihil  interellcan 
dcbitor  rem  obligatam  podedecit-co  temporc  quo  ipCam  cbbcauit ,  nccnc: 
fed  fuhiccrc  vc  cam  tum  poriidcat,cum  conucnitur.Quis  vcr6  fcrat,  vt  quod 
tot  locis  fcripcum  c{\  creditorcm  agcntem  hypoihecaria  probare  dcberc 
rcm fuifle  conucncionis cempore  in  bonis deb«oris,rcftringi  dcbcat  ad  cum 
cafum  qp6'hypolhecaria  non  concra  dcbitorcni  lcd  contra  tcrtium  poflcf^ 
forcm  CKCtccitur?  Scd  &  repugntt  Paulusifi  Lremaltendm  ^i.D.deffignor.  oBm 
vbi  negat  pofle  dcbitorem  qui  rem  alicnam  obli^iuicconucniri  dircda  hy- 
pothccaria  ctia^nil  domino  rei  lucccirerit;  Ncgnpoireconucmri  ctiam  vtili 
dominum  rci  obli^ra*  pcr  debltorcmcui  heres  ipfc  extitcrit,  Vi  inteHiga- 
ftius  parum  pro  Jelle  ad  hypothccariam  quod  dcbitor  fit  non  njodo  poflcf- 
for,  veruju  etiam  dommus  rci  obligacx ,  nifl  vel  fuerit  iam  tum  cum  pignus 
coiiftituehacur,vcl  faltcm  illud  etiam  concurrat,  vt  de  pignore  illc  ip<e  pcpi- 
gW»t,cui  dominium fupcrucnir.Et ratio cft,quia  quifquis  agit  hypothccaria» 
pignus  vindicat ,  dicitquc  rem  in  quam  agit  clll  fibi  obligJtam  ,  vndc  &  pi' 
gn  iris  ViiiJicatio  ap,  cWaiur  d.  f.$n  -ptndn  \titne.   Qjcmadir  odufii  dicimus 
Vitidicacioncm  rci  diicdlam  illam  >  qua:  fit  iurc  doinitiij  ab  co  qui  dicic  ret» 
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^attBtfktmtyBdgmmOh  velciuili/inrfm  »).  D,Je  rei  yivdtc»  /.  Q^intwxj^ 
f.drgento  D.dt  attr.O'  tnent.l  gnt,  Ncc  alio  fcnfu  potcfl  veriim  eiTe  quod  vuU 
g6  iadaturpignorispcrfccutioncm  elfc  in  rem  l.pi^rmis  ij.D.tlepiinor.Lpi" 
^»ru iS.C.eotL  cum  alioqui  ccrcum  iic  hypochecariam  adtioncm  clic  aibi- 
trariam>&  conlequcntcr  in  ca  fieri  condcmnationcm  pcrfonalem  ex  bcno 
&£quo>fi  res  obligata  non  rcHitoatur  arbicrio  iudicis  i.pratereM  hjl.de  di>o, 
Vbi  quoddicicDf  i&ionuiii  arbitEuriarum  alias  cfTc  in  pcrfonair,  vcluti  qui- 
ViiideeoagitiirfC(nodvUiit-iiietniaiira»teMoi^^  &  Dc 

co  ^ood  cenor  loco.Alias  ra6  in  ttm  vcloti  IhiblklatiamsScruj^ib  &  qua- 
^£Seiitianain,o(lcndit  ratisadionem  hypocheaetiani  qua  de  agimus,  d  lu  in 
fCQfsnonqaia  in  rem  fcripta  tantum  fit  (idemiianiq;cucnit  in  ad  ionc  Qijod 
rt!ctuscaufa>&inaclionc  Ade^(hibcndum,  qua$iamcn&  arbltrarias  ,  &iii 
pcrfonamctTcccrtinimumrftyredquiarem  afficit  &  adori  obiigaiamefle 
tnteadit.Quod  in  ccterisarbicrariis  non  iimiliter  cucnic ,  qua*  in  perlonam 
iuDt,neG  fi  in  rem  fcriptx  di€ancur,qualis  c£ladio  Quod  nictuscaufa  Linem 
%$.tiSbtmfitim  i^.f.itthjiedB$m9D,^mJmet,€Mf.  AUoqui  paullatim  dice- 
iiBi,nihil  rmne  an  adio  fit  merc  in  fMMn  vct^  dited»  in  pcfib«aiB  >  uk 
icoiver6rcriptaJitieitnre3cbeccffitate  &Baturaadioois  vtquicnnqoea- 
|uliypochecaria  probare  debeat  rcm  iplanf  qoam  fcr/cquitur  obligataiH 
ctrc,8tconrcqiicntcrfui(rcinbonisciusquidiciturcamobliganc,  cilm  ficri 
ncqueat^vt  imc  obligata  fitab  eo  in  cuius  bonis  nonfiicrit,  licct  is  centra 
qucoi  adio  cxercetur  llt  debitor,ncc  negarc  poflit  fc  debcrc.  Fatcor ,  quod 
<MBncs  adnjictunt,nccenarium  etia  effc  vt  qui  agit  hypothecaria  ,  dicat  pro- 
h^que  fibi  dcbcr},quoniam  ficutpjgnoris&  hypotbeca; obligatio,non  ni^ 
aeceiroria  eil»a<l  obligationem  priacipalcmtltanec  hypotlMBcaria  potcft  Lb- 
fiftcfe»«li  qusdiu  vcrum  eft  pecuniamlbltttiiioo  eflc»autaliter  eo  nomine 
fiuisfii^  non  fnidc /^rr^r  13.^.  etidm  D.depi^».  Hcctnonoonquam  eucniat 
vtfiiblacaquoque  principali  obligationc  vinculum  pignoris  nihilominiis 
durct  Lt.C.de  !utf.p!^nor.Ldebitor  59  D.ad SC.Trdell.Lpen.  $.i.D.  de  excrpt.  rei 
iWic.de  quarum  lcgum  fcntcntia,  &  raiione  alibi  fcriprinius.   Scd  ncmo  ta- 
mcn  idco  dixcritfufliccre  probationcm  dcbiti  ad  exerccncahypothccaiia, 
ncc fi  contra dcbitorcm  iplum  auc  ipfius hzredc  cxcrccatur:cum  nihil  vctec 
dcbcri,ncq',  tameo  contradueirc  vinculu  vllu  pignoris ,  aut  quia  n6  conue- 
Beritde  ^i^^norttVt  ml^rilU^,D,qti4erit^f^Mg.f§fi,Miqun  is  pignon  dc» 
^erhqai  neiil  faccre  n6  potuit»nec  iorco6ligare/.«/^*C«^4itfirtr«^«.^^/« 


ERRORSECVNDVSL. 

^eficitnJitdehiuridmMaaMtimilmj,  M  Ldehiieres  i6.CJefiffitr, 

^Uvediter^Jedifir.fi^tir. 

' '        '  ■«  *  *         •  •  «» 
^i^!^^'*^^^  Ed  nec  iHudverum  e(V,^odtr8ftatBarCi^4^tf./«  nm4imm.m 

^  7'^  13.  Etianiiprobanilom  cftein  hypocbeear»qubd.debi«Qt£ie|it 

^^iin  morafbluendi  ^iiektk  e)eiJmiMr9£'iiQ,cM 

 qooq;cum  dies  pcnfionis  nondu  venic^qoocaiu  nopotcft  dcbi- 

tor  cilc  m  mora,ci\m  nulla  intclligatur  ibi  moraficri  vbi  pctitio  nulU  cA  Lfi 

pupiHus  117  Jc  vf>  h.chlil.Lm9i^4  88.  de  rcpiL  iur.  danda  tam6  creditor  1  pignoru 

perfecuctonciuedio  t6pofe>quiaiii((ceileius  vccxCcifo  VipianusUJui)iti« 
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i^u^fstum  ^.DJepiznor.^ec  cft  c«ntrarium ,  quod  refcripferunt  Iinperato>^ 
res  in  JJ.ciclfitorestPrxfcntes  debitores  pridsdcnunciationibus  conuenicn- 
dos  cffc.Id  cnim  ad  cO  cafum  pertinctiquo  creditorvclitpcrfequi  pignoran6 
tancdm  ad  auocandam  eorum  poneflioncm)  acauircndamque  fibi  rctcntio* 
nemifcd  etiam  ad  ca  diftrahenda ,  quod  vtique  facere  non  poteft  ni  Ci pracce- 
dentc  denunciatione  >  non  folilm  fi  conuencrat  nc  polTct  pignus  diflraki» 
quamquam  eo  cafu  trinam  denunciationem  pnecedcre  oportet  j  l.fii§nuemt 
'^.D.de  pignor,M&Sed  etiam  fi.Vcl  dc  pignore  diflrahendo  nominatim  conue- 
neritfVei  de  co  nihil  diiftum  fitinon  quafi  voluntas  exquirenda  Gt  dcbicoris 
an  cofentire  vclit  diftradioni  quam  vcique  impedirc  nuiio  modo  poteft  /.i. 

2-Cdebit.yendit,pi^norMnped.n<m  poji.  quod  autem  ficri  potcA  inuito  debi- 
torcjcur  non  ctiam  illo  ignorantc?>0^./.<^M* poteft  iSJe  re^uUur,Scd  vt  tanto 
maiorc  precio  pignus  diftrahatur  dcbitorc  emptorcs  vndjquc  conqucrentCf 
quorum  licitationibus  fiac  vt  pluris  rcsacftimcturi  commodo  dcbitoris ,  qui 
quod  plus  erit  in  precio ,  quam  in  dcbito  per  adionem  pignoraiitiam  rcpe- 
titurus  cft  ,  ita  vt  ob  cam  caufam  dici  pomt  vcnditio  fadadolo  m&lo  quaj* 
infcio  debitore  fifta  eft  Lcredttor  ^.C.dr  d^ratri.pign^r.  Leum  contru  4 ./.  v/r.  ^ 
fafi.  C.fivendn.pi^nor.  a^At.  Idcoaucncc  alitcr  dcnuiiciatio  ifta  ncccfTiria  cft 
quam  fi  debitor  fic  pracfcns  d.Ldtlitores,  Alioqui  Ci  abfcns  dcbitor  fuit,fufti^ 
ciet  publico  programmatc  admoneri  cum,vc  &  caetcros  credicorcs  /.  ^  eo  lem- 
fore  6.L/thypothecM  S.C.de remtfi.pignor.\di\\iC  eft  quod  aic  d.Lcredttor  ^.in  illi$- 
vcrh\$-,iir>t]uA»do hcit,  tefidfodicere  debet.  Ncc  enim  arftandus  fuitcrcditor  ad 
rcm  aut  impofTibjlcm  aut  difticilcm  vt  venditio  pignoris  impcdirciur  quam 
cxcqui  iure  /uo»&  peragerc  crcdicor  poteft.  Cacteriim  non  fit  harc  denuncia- 
tio  ad conftitucndum  debitorcm  in  mora,vtputat Bartolus.fcd  potius  ad  c6- 
ftitucndumcreditorcm  in bona  fidc,ne  quandoque  poflit  ei  obiici  a  dcbito- 
refaftam  efle  venditionem  dolo-maIo&:  pcrgratiam  aut  coliufiojiccrcdi- 
toris  d.Lcreditcr  d.  L/^.c^  LuC.fi  vendiupt^nor.M^at.^cc  enim  denunciat  credi  - 
tor  debitorijvc  foluat,  quod  nccefle  eftct  Ci  id  agcret  vt  confticucret  in  mora 
dch\tozcmLmora^i.*D'de  vfHrJ.TitiaScio  87. vfiirasdele*:at.  I.fcd  notam  ci 
duntaxac  facii  nrofcriptionem  pignoris  ,  ne  quid  infcio  fe  fadum  c(Tc  con- 
queri  iurc  pomt.Quare  necexiftimandum  cft  remiffum  hodie  quicquam  cf- 
ic  dehuiurmodifolennitute,  vtparumcautc quidam  cxiftimanc.Nam  qucul 
InftinianusfcribitiTi  §.appellAmM  in  fin.Jrtfi.de  a&ion.  Nullam  hoctenjpore 
denunciarioncm  fieri.ad  hoc  denunciationis  gcnus non  pcrtinetjfcd  ad  caai 
vetcrcai  denunciationis  formam  quam  neccllc  erat  prarccdercj  priufquain  a- 
^Fio  vlla  pcrfonalis  cxerceri  poftet,  vndc  &:  c  ->ndictionPS  diccbantur  omncs 
pcrfo.i.ilesacliones,qu6dprirca  lingua  coudiierer\]\\\\  nifi  dcnunciarc  cffct 

^  .4^^r/iiw*3.Ncquc  vcro  adco  malc&  indiftin(flc  loquitur  luftinianus  vc 
dicat  nidlam  hodic  ficri  dcnunciationem,fcd  adtlit  eonomineyid  cft ,  ad  perfo- 
nalein  adkionem  proponendam.Denunciatio  auccm  dcqua  agimus  non  tam 
a«ftio  eft  aut  quid  pr^paratorium  ad  agendum  qu^m  ceriificatio,&  vt  loquu- 
tur,notificatio  ad  pcragcndam  pignoris  vcnditionem:in  coquc  crrant  valdc 
qui.quod  fcriptura  cd  in  d .l.  iebitore.^irxc  c\im  Bariolofcnciant.fic  interpreta- 
tur  ncfi  rcftringeiidum  fit  ad  vnum  illum  cafum,quo  conucncrit  inter  debi- 
torcin  &"  crcditorcm  nepignusdirtrahcrctur,vt  in  d.L^.D.de pionor.a6i.c[\xod 
fancnonita  cft.Gcncraliter  enim  lex  loquitur,  ncc  vllum  in  legc tota vcr- 
Bum  cft>  cx  quo  polTic  coniici  de  hoc  pocids  cafu  fcnlilTc  Impcratorcs ,  qui 
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deUlo  quo  nulla  pa^io  de  pignore  non  difirahendo  pntceflent  x  nifilotU 
illud  quod  de  denunciationibiis  io  plurali  nuaiero  lcx  loquicur ,  cilm  vnica 
denunciJtio  poflit  rufficerc)  praeterquam  eo  dcnium  cafu  quo  conuciicrit  ne 
pignus  difUahi  poiliC.quod cum accidit,trina,vc  diximus>deiiunciaiionc)o- 
useil.Veriltnlcuiochaccconiedu£a  cil»quam  vc  mouere  c^uci^ii^uau)  de- 
oerift  ldc6  eaiai  4^  dcmiiidicioiiilNMf  ia  pliinlt  immcr o  loqucnthiin  fttirt 
fiededcbiiodbttf  inploraUiiiioicroImpcntovcfl^  Oeto-; 
ijovniusdebitorispeffbna  denunciatio  vnafufficiet  MC  OMllciplcx  OU^' 
gctMBJcdiiWCobitcfHidifin^vtiaaadganoUiiofcjcagi» 
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2k  iekit«n  tmmto  hyfthecmd  refertmt  dmmjfKi^^ 

Hmm  areditmu  i 

Sicgolketiir^efcdiiiUpram ,  quodnotvolraoftCtt^to^ 

agenteni  hy  pothecaria  etiam  contn  iflttmdcbicorcni  probi* 
dnm  haberc dominium Jiue diredum>  fiue vtilc  >  aut  ralteii& 
quafi  dominitim  dcbitons,ncc  fufficcrc  vt  allcgct  poffcdionc. 
Scd  quod  idem  ait  crcdicoriallegantidomiuiumfacis  eifevt 
»robetpotteiiionem,non  zqucprobare  poHumiquia  quoddici  folcc  ex  por- 
leflione  probari  dominjum  iahem  pnefumpciuc  ad  haoc  fpeciem  non  per- 
tincftin  qua  ficoti  dooiloiam  foiMlamcntatti  cft  iatcntionii  atecia  >  iu  pco- 
barfab  oo  oond  dcbec  » nccpfatfiimptio^  tantibro  •  M  ctiam  coodadc»- 
ter  :  liodciiolimnegarepo(rcmini^splenasdominij  probationes  hoc  cafa 
ilftcecrfqutanon  de  dominio  principaliter  agitur  in  hypQtliccaria»icd  ioci^. 
dcncer :  Aiioqui ii ratio illa bona e(l>qubd cx poiTcniioneprxrumacur donii- 
niiim,arque  diccndu  crit,po{te  hanc  probacionem  pofTcUionis  fufficere ,  ct-: 
nietfi  contra tcrtium  polfcfforem  hypotliecaria  cxerccacur,quod  tamcn nec, 
Barcolus^nec  alius  quifquam  dixic.C^uarc  ncc  ratiooe  hac  mouecur  Bariolus» 
fed  illa^bla  ouatanobis  iam  celata  e&igaod  debicori  non  ficpcrmittenduai» 
ncredttofi  lao  rcfierac  quzftioacm  «kiminij,  vc  neque  poicft  crcdliar  caoi 
Kfism fdo  dcbliori  pignocttttlam  proponcnti*  Quar  camcn  laiio  nec ipfii 
amko  melior  eft*  Tunc  enimpcoIilbeCQr  rcas  adori  referre  quxflionf  do< 
mini)  cdni  cz  contradu  fuo  conucnicur,iiue  condudionis  &  loctcionis  coi|i^ . 
ttat^usille  C\t%viinl.^au§sluMu>nis  i^.  cJflocdt.  fiuedepo/ltiiautcommodati 
WimotUre  i^.D.comoef.UviC  ctia  ^i^nons  d.i/t pignere  t2.P*fi pr<(d6,(fr  $.fifreJit«r  ! 
Djie  ^l^mr.AB.Ki  cumdebitor  conuenicur  hypochecaria  lic^tob  fadum  &  i 
contradum  fuum  contteniacur,non  camen  ex  concra^  conucnicur  9  fed  tan- « 
qoa  poiTefrorynecalio  iofc^mdiioaUospoficflbr  ^ttilibctconaciu  t 
aAlonc  fiitlicct  inrcm»non  in  pcrionaavqaalia  vti^accftet  illa»  <|afe  darcinr : 
cy  cfeaAoJNihil  ergo  vetac  quominiUdcbitor  credicori  referre  poflitqag»  Y 
Itioiildomini>cibtli]rpotbcca^conueninir.Naa<C4Uiipfi5^  cowct.t 
domini)  quarftionem  referre  non  pofle  C\  tamcn  rci  vindicacione  coottc- 1 
niancur,  vcpucacondudor,commodatarius,dcporicarius,  crcditor  *, 
lic  huiufmodi  pcrfonx  ,  dominij  quxflioncm  rcfcrre  non  prohibcn- 
tiir  »  ciim  iksii  ne^ucac  vt  iu  iu4icio  viodicacioAis  aiiusobtineat,  qu^in  ; 
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qui  CiX  &  probetur  dominus,vt  idem  Bart.fatetiic  ati  d.l.accomnudareo'  p<f*fi 
tommod,  Quidni  ergo  dcbitorquoqueconuciicus  aicrcditocchypotbccaru 
referre  pocertc  dominij  quzftionem  crcditon  fuo  bypothecariam  exercen'- 
ti  ?  in  coque  nimirum  dinerencia  magna  cil,quam  tingit  barcolusfe  uon  vi- 
derc )  mcer  pignoraticiara  adioBCm  quz  debitori  conipctit  aducrfus  credi- 
torcm  foluco  debico^  &  hypothccariamquxcreditonaduerfusdcbiCorem. 
ad  folmionem  debici  confcqucndam.   Pignoi acitia  enim  compecit  ex  con- 
tradujidciSquc  nonpoccd  impediri  abeo  qui  concraxit.  Hypothecasia  vc-^ 
ro  liccc  non  nafcatur  (ine  praeccdcncc  pignonsconuennoncyptzterqaam  iis 
tn  cafibus  in  quibus  placuit  pignus  vcl  ny  pothccam  tacite  comrahi  >  non  u- 
mcn  iminfdiatc  naiucur  ex  comra(ftu,Xc4i  ex  hypothecaper  comiaCtuaiia- 
du<fla )  qua:  rcm  ica  atticic ,  vc  eciam  concra  euiu  qui  non  cuncraxit  )-pcrmde 
hy pothecaria  exerccri  pofllt  >  atque  concra  cum  ipfum  qui  contraxit.  Vndc 
iit  vcquemadmodumpar  ^cxquale  ius  hahet  crcdicor  ad  lalUcucnJatu  hy- 
pothecariam  aduerfus  quemlibet  reiobligatarpoiTcnbrcm  )  ita  xquo  &  pari 
iurc  vinci  dcbeat,fiue  aducrfus  dcbiiorcm  ipfum  agat.fiuc aducrlus  tertiura> 
fi  dominij  quacftio  ci  rcteratur  :  ciim  dominijcaulam  ncceirarium  antecc- 
densprarccdatcaufam  pignoris.  Quamuis  vbi  fcmcl  p  gnusrcdc  ac  vtilicet 
contlicutum  cft,niiul  habeat  cum  lure  dominij comniunc/.  i.  §,iwnprddtmn 
ff,depionor.  Id  enim  cft  quod  Papini3nusdicebati»/i/<y?tf44.jJ.wo//  Miut.it  ff.de 
)/«Ci(/>.pignoris  pcrfecutionc  nulla  dominjj  focictate  coniungwfed  fola con- 
iicncioncco«ftitui)ob  idque  ncc  perinn  vfucapionc.DiccsfortftlIjs,cum  qui 
ipfcconucnicdcpignore  tanquim  dominuscilm  non  cllci^improb^  reiille- 
re  >  quoniinushypothecariaadiocontra  eummoucatur»  cum  itaiiatvt.cx 
mendacio  fuo  arguatur»  quomodo  PauUisraciocinnturi/i  l.remdliendjn  ^i.  in 
fi. D. de  f>ii^rt7rAt,4Ci. Scd  rcfpondeo,pofl'e  hanc  lationcm  eo  dcniilm  cafu  pro- 
ccdcrc,quo  isqui  antequam  (iominuscnet,conucnit  de  pignorc,pollei  con- 
iicnitur  hypothecaria  eo  ccmporc  quo  iam  fadus  fit  dominus »  quj  cafuscft 
de  quo  Paulus  tradiat  eo  ioco,ncc  tamcn  habct  rationcm  illam  pro  bona  ni- 
ruiimdemilmcumtria  ifUconcurrunt  vtqui  conucnitur&  debitor/it »  &: 
dominust&conuenent  dcpignore:  Sc  rurfum  h.squoque  omnjbus  concur. 
rentibu$,hadenushabct  eani  pro  bon.i  vt  det  crcditori  vtilcm  duntaxat  hy- 
pothccaTiam,noneciam  dircdam.Cartcruin  fi  quiddefic  vel  vnum  ex  tribus 
jfupradidiS)  non  pacitur  Paulus  vt  hypothccariam  cxcrccre  pofHtcrcditor, 
ne  quidcm  vtilem,nec  fi  dcbitor,&  dominus  fit  is,qui  tanquim  poffedoT pi. 
gnorisconucnicur,  quoniam,inquit,non  fufhcit  .id  inducendam  vtilcm  hy- 
pothecariam eundcm  eire  dominum,  qui  etiatn  pccuniam  debccfi  non  illud 
quoquC)fupple,interncniat,vtidcm  ipfc  conucncrit  dcpignorc.Quanto  mi- 
nus  ergo  furficieteundem  cHe  debitorcm  6c  conucnillc  dc  pignore.fi  non  c» 
tiam  illud  concurrat  vt  idcm  ille  fit  doniinus  rci  obligatar )  iUonimirum 
tcmpore  quo  connenitui?  Poteft  igitur  dcbjtorconuciuus  hypothccaria  rc- 
ferre  qu^ftionem  dominijcreditori,non  quiJcm  vt  ncget  fc  dominum  fuif- 
fetempore  coucntionis,/]  fueitur  fedommum  co  tcmpore  quo  conuenicur) 
ne  cx  fuo  arguatur  meniacio^fcd  vt  polht  negare  fc  dominum  ellc  tum  ciim 
per  hypothecaiiam  conucnitiir,licct  non  co  miniU  vcrum  fit  cum  &  deberc, 
&depignore  conuenifle.Ac  proindc  rK>!rcrt  bona  ratiocnatio  Bjrtoli,con- 
dudentis  PofFc  fu£cere  crcditori  agcnti  hypothccaria  contra  dcbitorem  vt 
probet  polTefTioncm  folam  ad  probandum  dominium  ,  quoddcbitorquar- 
ftiopcm  doniinij  rcfcrre  crcditori  non  ponTic.  E  R  R  O  R 
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Qnaljs  Jtimm)  frobatit  neceff^ruftvttditm  i^enubyMi/etmd, 

E  R  V  M  hocipliiBquOilfiotcitioBaRolodkimus&omnei  - 
Hcrc  habent  pro  vcfo  •  agcntthypodicamcreduori  necciTa- 

!ran}  eslc  probacionem  domini)  >  vcrcor  iic  nliccr  intcJl.gi  de* 
ibcjt,qu'a:n.vulgb  intciligatur,vt  vcru  vicicrj  poliit.  Nam  cum 
Ujplcx  utin libnsnoftrisdomimjdilicrtiuiaivnmsquodQui-^ 
ficiarimii»  aicenus  vcrb  quodbonitarium  appcllaiur «  vtfafpiu^ducuimu&cx  , 
Wi^i^nJnFfi^mewtJui^jiiMfiufiurer^^^oix  puto  verum  eilc  quod  vul^o  cre- . 
4it«r,  cdgcm&mcwditof  cm  vt  ptd>ctfiiiflc4cbitoicci  fci  obligatas  doiDi- 
wwn  lure  QolticiiiiA  *  fcd  io&cidc  vt  probct  iiriirc  iem  in  boms  dcbicori^ 
quod ipfum iiiliiliiifibonitarimndoniiiuumeft.-  Sicenim  loqoitutCaius 
noftef  tn  elJ,cr  q»^  nimJuin  i sj.rjmodiUfttwr Daie fufvor.^oil  Papiniaiium  in  h 
l^ecd.  Crcditorem  probarc  debcre,rcm  in  boi^isdcbitoriseo  ccn^porc  fmflc 
cjuopignus  contralieb.itur.  tten'}qucImperarorcs////.f;W<m5.c^  l.ejudf>Yx^  . 
tUmex.ft.ilien.resptfn^^r.d^t.fit.  Quod  Mjrcianus/w /..m/t*  l^./J.m  / /c- 

^^i  rii^cxprcflTic»  vtdixerit  »  iiladquoqucprabai  ccrcciitorcmpieinllimc  &C 
implcre  debereirem  pertinuifle  ad  debitoreotpo  temporc  >  quo  conuenit  de 
pignortiaot  quo  «c  eios  voldntaflc  hypotheca  data  fit.  Ad  nos  cium  if%  per* 
thictijaafin  DonnnoftrbtAf^llcctdomiiiiomdoanonhabcaniiis  :qnoiu^ 
nUfleQDtrrtiariom  poti^  qtf^m  bonitariu  m  apod  Im<confiikp4ilgmficawfr  • 
^umies  fimoftdtcrprofertwr,  qu6d  dominii-MQiiari)fiomeomagis  prxto- 
.  rinmfit»  quam  ciuile.  Potuit  enini  Pr«tor Atcere rem  in  bonis ali<;uius  >  at 
dominum  faccrc non  magis  potuit  quam  facerc  lcgcm  ?  cuius  authoritas  ne- 
cclTaria  clt  ad  dominiam  transfercnduni,vtVlpianusfupradidoIoco  fcribit, 
&Iul\in.irt  ^.quos  4hteu>In/l.debtnor^pof.i\ind.^.vit,hJL(Icb^reel.^i<4l!f.cr  d:^^^ 
Rem  nim^uc  inbpnisfuif  habcre  inccllj^itur  ,  quirquis  auc  eam  ppflidcns 
hdhct  cxceptionem  >  aoKamittcnshabctadionem  adcanfirccuperandamA 


rem  m  bmu  52.  de  jcfittr.  rtr*  dmtHk '  Vndc  cll  quod  Kabct  iuris  regula» 
id  qood  euiodtur  non  efleinbbois  /.  ^ttoJlmmitiarv^.deregii,iw*  At- 
qoi  folius  Prztoxis  eft  &  adionem  darc'&  cxcepcioocm  >  nccmioilacdm 

a^liociuilisefl  quatn  cutn  pr^oria ,  nam  &  ciuiles  adioncsdataot  dcnegat 
Prrtor  ranqnJini  miniftcr&  vfua  vox  lurisciuilts ,  poicfl  igJtnrPrxtorfacc- 
rc  vt  rcs  aliqua  fit^vcl  non  /it  in  bonis.Quodcuai  tdcit}Ci|'.ndcm  liocipfo  fa- 
cit  dominum  eum  ih  cuius  bon/s  rcs  cllc  incipit  l.Ji }imta  15.  $ .  Ii  lhtrin:  D.  de 
d.umt.tnf:ci.{cd  fackfuo  modo,icl  cftjquantum  potcft.acproiudc  bonjtarium 
doiitsxatcbmiiiumwt  fic  Ioquamur,non etiam  quiritiarium:  talem  denique 
qoidoftrinusdiciabrolui^ffonpoflil «  redquempotidsetOfipDneredebea* 
mus  qut  vcr^  dominoyci^imianRonfit  &  iprc-d[ominiis/>a.^a.i9./^fximKi/. 
€0ef^fatJ.ejtdvfHmfriiB9m^.f  ,^^  £x  qujbaf 

iam  facilc  eft  intclligcYcii'ijailrTationerii  Hai^eat  q  ,()d  nos  dicinuirSoificere 
cte Jitori  vt  probtt  rcm  obligatam  in  bonis  fmfft  dcbitoris co  ceniporsquo 
pignus  conirahebatur:  ncmpc  qaoniam  ^io  ipfa  hi-pothccaria  prxtoriaeft^ 
non  ciuili$,ncc  taniiinT  hypo-hecarij ,  qnae  t|ua(i  Seruiin..  «cd  Scn •  -^na 
\f^*fMem SentiATialtift.de 4ciion.Q^\dn\  crgo  Prjtor  ci  dabit  nvpothecariam, 
^i  dchttortsfm  dominioai  bonicajiuna  probare  poflit  /  cdai  -om,.^uiu 

'  *  Kk  ^ 
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hunc  bonitatiuQi  perinde  habcacpro  domioo  acque  Ci  efTec  quiriciarius:ade6^ 
vt  etd  qatndo  c6cttniiic  iii  petendaa^^ione  is  qui  noo  ni(i  beniuriui  Uomi- 
not  eft}&  is  qui  Qu;cicjarias  >  boniufiiiaiiempec  Qgiriciacio-eiKepoiiat»  yt 
Vlpianus  fcribic  dMLi^.De  acq«ifit*rtr*  &  con^      dm  9*  CMrei  nmlk» 
hxTkCtM^A.qMinuis  j$,jf.de  iw.dpLKimi  cilm  hicconcur/Usdnplicis  domini 
fieri  nd  po(Et,quin  alcerum  boniurittmelTe  neceffe  iit>  alceruni  quiriciariuob 
(necenim  duoeiufdem  rei  domini  effe  vnqaam  poirunc,eodem  domimj  ge- 
ncrc  vulg./.j? w  certo  ^,f.fj Hitabu4  ifehkitlum  DxofnmodA.hendiUUe  i9>$'piier  2>. 
de  Ci^renr.pecuLJxf  ^iret  pcncs  quiriciarium  fupcrcire  folum  &  inanc  nomen 
domintj,  quod  ludibrium  anciquz fubtilitatis  vocac IufUn.M  /.>nk.  cMe  nud, 
inr.  Qu^tjtJMt  Ue^qnenon  tamMU  ciHidoniini  quiritiari  j  ranoaem  ha- 
bcri  pofleiauaotaboaitarijlu^bendae&q^cflfdn  ipto  fi  non  vct^acpropcii 
dominus elt»faitem  dominilocohabetor.  BfHf  irirnrrrnfpfftiunHt > Prg. 
tore  vt  credicori  hypodiecariaai  aftiooempoltulantinongcattiorCBipco» 
bandi  ncccfllicatcm  iniangat«c)ulm  vt probetyfiiiflc  rem  in  bonisoon  etiam 
in  dominio  debicoris > alioqui  non  habcret  pro  domino cum  in cuius  bonis 
rem  fecifTec.Qnod  ab  ipOus  Pr^corismenceac  propoHco  aiicnum  cfrcc.ldque 
adeb  verum  tii  vc  fi  ponas  pignori  daum  rera  aliquam  fuiilc  ab  co  qui  aoa 
nifi  quiritiarium  dominium  i<ica  rchabueiiC}  aliQ  boniucio  exiiibence ,  puta 
lem  docalem  ab  vvocc  maato  ianocanccwn  Dttcem  dacnmm  PCffiorcm  hy. 
pochecariamccedttori  iorem  ilEmitConftamclcilicec  matrimoniOkficuci  ncc 
Tindibatiooem  ipH  mulicridarct^./.i/0cr  »  quu  licet  dos  (it  mulieiis  etiam 
wiirimnnin  iliirinrr/jTi  (ii>/?(iaif  Hi  Ji  jCiwitfiifwf  n  fwlm  rTun  nri  eilcamcn  ia 
bonis  mariti  </./.7w4mM/>,e0c]uc  perpctua  illa  iurispr^corij  rcg^latNihii  j^oflfe 

dominum  ^oiriciaiium  fafccc  io  (mudicium  bonityij. 

•  •        •  « 

£RIlOR  Q^yiNTVS. 

dd^tr^t  doininuf  rei  ohUgMfit  inre  Qui/itiuminectMnttkdieit 

tmimii9tiis.htadi,vmc.C.deundjur»  '  .  ' 

Omit.tuUend.  i 

Taqjte  tantum  abed  vc  creditoragcnshjrpochecaritprO'^ 
bandum  neceHario  habcac dominium ,  vt  ^  concrario  1  quod 
forcalTe  ncmoadhucdixit,  non  fcmpcr  fufhciacprobari  Jo- 
minium,ne  quidcm  vcrum,  nifi  etiam  illud  cont^urrac  \i  qui 
probacur  fuille  domious  y  hoc  ipfo  probetut  etiam.liabuiilc  . 
rem  in  bonia«Noncnim  magis  vcnim  tfi  •  Oaincai|Hi 
domini  Qmritiarij»e(Ie  illos  etiambonicacios»qnkD^d  connietlo»Onme$<|iii 
funcbontcarijeciam  eifequiritiarios.  Infpcdo  niaMCttmiorc  vctcic  &  quod 
prudcnrdm  Cemporibus  obcinebat.  Hodie  namquc  poft fupcadiciamlufti- 
Tiiani  conf>i^!tTanem  in  dj.ynic,  C.de audjur. Qmru. toilend.  Qi;,iritiafiu$cft 
quifquis antea bonitarius tantdm diccbatur>qui  vcr6  antea Qui itiarius can- 
tuin  diccbatur  ad  differcntiam  &  comparationcm  bonitarn  liodic  nullus  cfl, 
quia  nudum  ius  &  nomen  dominij  quiriciacij  luftiiiianus  Uiilulu ,  ac  nomca 
ipTam  iufque  domioij  qairiciai;ij  non  faftalitiquin  pariib  Jomioium  faAultc 
boaitariom»  vc  Iiodie.vnicfi  domin  i  j  geaua  diintaiac  ficf^aod  non  bonicarifi 
Ui  ^uiriciariBBi  dici  dcbcals  W.ttk  ^[«od  oun(|uaa)  nvMiiin  £i^cd  iin^r 
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com  effe&tisid  eft>Com  omnibos  dominjj  vtilitatibus  coniundam;  ita  vt  ha^ 
dic  vcniai  fit  ncc  dominium  bonitarium  vUum  cflcyfoundum  fcilicet  ^qoi- 
ritiario^ftccquiritiariumdominumcircqucmquam  ,  cjuircm  inbonisnon 
liabcat.  Conrequentcrparum  autnihilhodie  rcfertj  an  dicamus ,  Agcnccoi 
hypbthccariacrcditofciii  probare  debereyin  domiBio>an  in  bonis  debitoris 
pem  haiSt  9  danmod^  cam  propofidoncmiiitdligaiiiosdcdoiQinio^quod 
hoilie  ▼tsiciun  efttid  e^^tpet  qnod  fiat  vt  res  Ik  «tiam  io  boiiis  dcbitoris»  C«- 
lerum  ne  hoMlfinodi  diuin^onibus  &  duplicis  domiaij&  doplicistnrisve- 
miifeilicet  ac  noui  indigeamus,longe  melius  cll  vc  eam  loqocndi  rationem 
retkieainus>quse  antiquisprodentibus  famtliaris  fuir>&  qoe  non  minu^  ho- 
dievei:aeftquknolim'.Ha<flenuf  oncrandum  crcditorcm ,  vtprobct  in  bo- 
nis  debicoris  rem  Fuifie.    Nihil  enim  a  lultiniano  aut  alio  vllo  Imperatore 
fuit immutatami  quod ad  boc  vt  res  in  bonis  alicuius  eHc  incipiat  >  fcd  tan- 
n^mytki^ad  domiiiicirw  nonMna  •  craii&fqae pertinet  >  ijdcmque  penitus 
Bodi  Gaait  lic»di«jqui  olim  fiMront Adandi  icm  fnbonis  >  at  noii ctiamao* 
<|urcndi  dooiinij.Nam  cdm  olim  fex  tantum  modis  abVlpiano  teiMmd,tgt^ 

i9.acquirercoturdominia,Traditione,Vrucapione,Mancipationc,Ceflione» 
Adiudicatione|in iurc ,  & Lege>toc funthodie  modi  acquireodi dominijc- 

iiam quiritiari j,  quot  olim fuerunt  acquircndi  bonitarij :  qui  porro  fucrunt 

varij,ncc  cerro  vllo  numero  conftriclj,  tanqujim  qui pro ai^Utcio PcxtoriUll 

exipCoraoieclictis&iuaiaiCtiouemduceseucuc»  *, 


ERRQR  SEXtVS. 

|V>£  cilm  itafintnon  absrcquis  n)irctur,quam  rationemha- 
|bcat,quod  Paulusfcribitw/./^^fs  i8.//^'.(/p^i^»ar.Siabeo  ,qui 
I  Publicianavci  potuit  quia  dominiuai  non  habuit  pij^nori  ac- 
l  ceperim»  fic  Pnetorem  toeri  mepcnr  Scroianam,  quemadmo- 
[  diim  debitorem  tt»etur  per  Piiblicisnam.  Qnii  cnim  ca  Paoli- 
(ententia  ciTc  vidcator  vt  creditorihoccafoiiontamhypo- 
jlwcaria/altem  diredtacompetatiqoSMnqoafi  hypothccaria,quomcdo  Bar« 
tolus  quoquc  ad  eunhlocum  rcdc  intcrpretatur,Quxro,Curnon  diref^a  de- 
turfi  fufficiatprobari  rcm  fuiflc  in  bonis  dcbitoris  ?  nam  fi  rcm  inbonis  ha- 
bcre  dicjtur  quifquis  eius  nomine  habet  aftioncm ,  vt  fupri  diximus  ex  d.  l, 
rtm  in  hwid  r  an  non  dicendus eft  debitor  in  bonishaberc  rcm  illam  cuius 
jiomine  habeatPoblicianam  l  Sed  rerpondcndum  cft ,  necinrubtiliter  meo 
iodicio>ncqac  idco  dari  Poblicianam  bpn(-fidci  emptoritqood  rem  bona  fi- 
de  einptam  inbonis  fuis  habeat,ncqocronom  idtdi  videri  com  rcm  illainiB ' 
bonishabcrc>q(i6d  eiusnomine  habeatPublicianani.EccnimcdmPoIilicia» 
jiam  is  demum  polUt  exercerequi  rcm  a  non domino  cmit ,  Ci  prictcrca  illod 
concurrat  vt  cucnerit  bona  fide,apparct  non  poffc  ficri  vt  qui  agicPubliciana 
Xem  illam  in  bonis  habcacciim  nuUa  iuris  parte  polljt  dominium  quod  dixi- 
mus  bonicarium  ad  eum  pcrtinercqui  i  noii  domino  caufam  habct,id  cflab ' 
fio  qui  ncq^  boniurius  q^idetn  doiuinus  f4»it>aon  mdgts  qvim  q^iuixitts»  • 


I 
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spfuni  aui  ipluishcrcdcm  cxcrcccur,nop  cflc  cogcndum  crcJitorcm  vt  pro'^ 
bcKif^minium  fcd  unia.m  vcpoireflionem  dcbicoris.Siccnim  ^ftVicl.tfro/C 
Ni^Jff/r.  583./« /5//,fn  quo  jgitur  volunt  nicliprcm  cfle  hacparte  condicionSi 
$4lu!aai,qu^m  hypocriccari^aclioni&^Inco  nimirnm  vt  hgcj^iuam  dicimus» 
'i^iff^^icntia  tilm  obtincacciim  hypothccarja  non  contra  dcbitorcm  ipiun  jfctl 
contratcrtium  pofrcirorcm cxerccnir, quo dcmum cafu  omncs  admittunr,. 
creduon  ncccflariam  cire  dominij  probationem.  Atqui  iam  oftcndimus  iii 
p(aeccdcntibus»:iulio  pcnituscafu  poHc  Salujanum  compctcrcaut  dari  cotra 
tertjumtfcd  aducrrusfolum  condudorcm  ciufvc  hcrcdcm  lr.\  /.  i.  C.  de  pretJtrm 
fSr  SMMAruiuienl.  hr^o  qux  ab  inccrprctibus  difTcrcntia  confticuitur  intcr 
Saluianum  intcrdiclum  &  Seruianum  iudicium  >  cuq)  nulla  clTc  ponfit  co  ca« 
fu  qiio  folo  aljquam  eflc  nuerprcces  volunt ,  confcqucns  cft  vt  cflccflu  ipfo 
prorfusnulla  fii.Scd  tamen  falluntur  apcrtiflimc  in  co  quod  rcmftliint  crc- 
ditori  ■necxrflltaccm  probadi  dominij  Ci  agnt  hypotliccaria  cotra  dcbitorcm, 
aut  contra  debitoiis  hercdcmivt  fcqucnti  Dccade  oll;cndimu5>  eo  cafu  coa- 
dicjonis  dcbcat  cAe  crcditor,  quam  cuti^  azit  aducrfus  tcrtium  poirclforem. 
Ncc  fanc  vllo  iuris  loco  ca  d<ftin(5tiaprodita  efti  ncc  rurfum  dubitari  opor- 
Cet  quin  a(flionis  hypothccarig  vna  eademqHC  Formula  olim  Fuerit>cx  qua  fQ- 
la  vi;n  &  poteftatcm  adiionisardimari  necclfe  cftjnon  cx  pcrfona  dcbitoris, 
prxl^rtlm  cum  Guc  aducrfus  dcbicorem>  Huc  aduerfus  tercium  ponciforcm 
iiypothccarja  proponacur,a6Lio  in  reui  /jc>non  in  pcrfonam  /.  ferfecutione  24. 
<^  Autb^eq.Cde  ft«nor.  Fuic  autcm  proculdubio  iornnilahzc  acflionis  hypo- 
ihccaria:  odQni  caUi  /ip^ret  'Titium  ejtm  ren*  de  qna  agitur  in  bcnis  h^bMjft  ,iMm  de 
fijnore  Qonuenityriec  ed  resAi^uio  crcdit^ri  Arhitno  tuo  reJJttuetury  tunc  quMti  m  res 
erttiM^uio pojft (fvrein condemnMo,  Ex  ijatura  fcilicct  adionum  omnium  arbi- 
trariarum  f.prxtereApi^itJe  MJien^vhi  aclioncsacbitraria:  dcfiniuntur  cx,ex. 
i^ibus  ll  iudicisarbitrto  de  reHicucnda  rc  non  pareatur  ,  cx  bono  &  arquo 
-Condemnacio  Hc^tqui  niiiij  dc  co  quo^  p^r  fullemncm  formulam  prx/cri- 
.pcumcilremictcrcjudexpotcft«cuir^in)irum  pcrindc  addi«5lus  olim  eratac- 
queferuusgleba;*  Etquamujscaformulz  nnpccrandf  dandxque  nece/Iitas 
hoiic  C\3hiAtziiitptMtX*dej9rmtil,(^j'f»p({r  tamcn  cx  vctcrc 

jyre  fcmpcr  manfit*vt  natiira  &  quaTjtas  adionis  jicrpctuo  fpe»5landa  feruan- 
daque  fit  ne  a(5^ionum  omDium  turbatio  confulioque  inducatur  >  vt  nosad 
cpm  ticulum  fcripfimus  in  Codice  Fabriano.  Ell  i^icyr  hodie  non  minus 
quam  olimhypochecariaa^ioarbicraria)  candcrnqv  proinde  vim  8c  naturi 
rccincns  quam  vcteris  forrniila:  vcrba  prjefcferebanc.  Etconfequcntcr  cadeiU 
hodte  probanda  funt  agenii hypothecaria,qua-  probanda  olim  crant  ,  eo- 
derriquc  modo  quo  iam  olim  concipicnda  elc  condcmn.iiio ,  in  id  omnc  fci- 
licet  quodintereil  agcntis  d  res  arbicrio  ludicis  non  rcflituatur  ({.$,  in  yindi- 
Cdtiouec  l'fi  inter  xuJ,ylt,eodjit,D.de pi«nor* 


.         _  £RR  O.R  D  E  CI  M  Y       .      ,  .^. 

•'l^dnhmittflet-hypofhecdritaSdhtianoetiaminddi  : 

X  quo  magis  apparcc  quatu  hypothecaria  didet  a  SaIuiano>ctia  quod 
ad  c:ausa  adipifccnd^  poilcfsionis  pcrtinet ,  qu^quam.n.dici  folct)pcr 
Se^aQi^  &quaii  Scruianaauocaii  audapoffclsion^/^c^m  ycdiier  66, 
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D^ele  ru/tl.dit\c\\  iudiciu  iUud  ad  potVcfsiojic  adprchcndendajft  rcriptu  cft  in 
i,/f  deitttr  io,fttjin  DJt  fiinir,  /.5. cW.#m/.  id  tanien  oon  fic accipi  dcbcc  qtuiii 
Im      Micio  agatur4e«4ipifeendvpoiliBffiotiepa:miilbim 
ocnB  vt  WahtlBtcrpretei  r  ( -^fkxwan  ii»qai  dio6datn  foMennm  itMK» 
dmn  non  pcticorium»  Decri]r{iiiexfntsr4i6o  vllon  irtirurqiibtOf«AA 
:  j  ^i»ii*ni>red  cx  cdid^o  &  cx  ccctis tantdm  caufis  de quibua  m  Mm.  7>*.(fKib^fM 
«MfT  w poffi Jj\  eat,  Poft^uam  vero  qdis  milfus  cft  >  datprxtor  inccrdi^um 
hc  vis  ci  hiiTtt.netfk  fiJt  ei  qui  in pofJ'.mtf]'.eft.)(€d  ita  vt  pcc  cam  aCtionc  poflit 
creditor  nancifci  Hc  adipifci  polTcllioncni  pjgnoris;at  non  tani  vi  ^potcil»- 
tc  afSioms  quammecucondemnatJonisvceucnitincaDCcrisoiimibuMdio* 
^llftiisatWtnrjjs ,  in  quiKoiiltqliiFaAi» » neque  c^iiiitauniiD«ftad.|r«(reij 
ionU  tfttlRioocm  \  anttefHcamittcm^Mwkte  t4iitii  «sftimitioiiaKic 
:M  id  quod  faitereft  fites  hoii  tdUtatfcaf.  FcRUiib  vuktiir  anlitqnetnk 
n|Dod  viderunt-J^f^otkecariam  flbnstiaeffus  aiiuac3MttacipQllc.»  qdim 
«101  vcl  poflldcar,  vel  dolo  nialo  dcfieritpd(ridere</»^i»ii«fii<//f»r/»W?iBctall» 
leruarunc  non  hoc  ficri  ex  eo  quod  in  huiulmodi  iudido  agatuivilbknodo 
dc  pofTc^Honc  ,  fed  quia  ncquc  poicf^  iudexprocederc  ad  condcmnatio* 
ticm  nid  pra:cedcnte  arbicria&  iuffu  rei  reiiitticndcr  >  neqite  arbitrari  &c  iu- 
^lifcre  rem  jcftitltf  Ibeo  >  qilinncquepoi&deat » Mqaedoldinaiodefierit 
■yoffider» » odn  poffitliabei»  teftitliciiii»  rei  iicitotem,  Htmiciiimtat» 
uic  in  dircdfca  rei  viadiciikione*qbaikfttlll(eii€ectttm  eilmmdcpafl£^ 
iiari  fed  dc  dohfiinib;»  idedqiienoiitabimalc  quamfriiftraifluniageiieqai 
"vindicaribncnrpropoaiit adutrfus non  poflidcntem L^ptnonoiG.ffidru^ 
>«</irj/.quamu is  iudictj  cflfcdus  non  >Ilc  /it,  vt  libminibm accjoiratur/quip- 
pc  quod  adlor  (uum  eflccontcndit,  fed  vt  vcl  rci  pofTcflio  rci^icuacur^con»- 
dcmnacionem  euitare  poflcllbr  volet ,  vel  quanci a^oris  intereric  condon- 
v^intioiTem  p  atiatiir /.-ei^jiMinii  iit/likMitit4^dk'LqMpetium^6»4.fi$r§-- 
^mre  68/.fM/.'  fiftWiHtftioM^qattd  NMftiltC4to(^  /«ilM»/F«Hiat4.  f.mlm 
iftMif  <r  fef.D^M\iHMkii9im  eaionc  De  doio  lj«4rimif  18.  D.deitU.  $^ 
k  catterit  arbitrariil<a^it'    lAM  ad  reftitvti^oi  vilins  rei  condcnuie* 
lur  is  qui  conucnitur  ,  (cd«d  id  tsncdnrqudd  a^oris  intcrcft  (i  res  nonrc- 
ftituatur.   Ciim  igitur  in  adioHC  hypotlKcatia  non  dcpoirdTione  quxra- 
tur  ifcddcpignore ,  nectam  in  id  agaturVtreftjtuatiir  pofleilio ,  quam  vt  Ci 
atbitcio  iudicis  reftitutio  non  iiac  wd  quodnitereftprxiletur.  i^pparcc  non 
poiTe  hypotliecapam  dici  rear(Afilln  lKl$|pifccndae  polleiljonis  vtcumSal- 
#iano  poifitconciitrere  :  Atqiic|l!k^£reiatvetusvtbccdooftuxUiaSer« 
«ianae  «eSalttiam  concnrtere  namqoam  potuerint  conflat  nianifcftiffimd  ae 
indubitancer  ex  eo  quod  Seniiana  &  quafl  Scruianapcriudicemeipcdic- 
-^acur  &per  iudicium  via  ordinari3,id  cft,  per  adionistorniuiam  qaam  prx- 
tor  aut  alius  magiftratus  prarfcribcbat  iudjcidato.  Caufa  vcrb  intcvdidli 
Saluiani  ,  vt  &  cxterorum  i«tcrdldtoruni  apud  prartorem  ipfrm  tractaba- 
tur»cxcraordinemnecdabacpr2tor  iudicem»  fcd  jpfc  intcrdiccbat.  Quo- 
modoigiturpotuitolimficri » vtcumulareturintcrdidumiiueSaJuianuro 
fioe  atiud  com  Scniiaaa  qnai  &  aliam  habcbat  iudicem  &  aliam  tt^ofccB» 
di  proaanciaiuiique  lationem  deiiderabat  /  Sane  cilm  liodic  iiotrublai» 
diffcrcntiae  cognitionum  extraordinariarum  &  iudiciorum  ordinariorum 
foji  Ai  C^d.ttepeJdttJiidic,  $.>ltim.lr>fiit.de  interdtii.non  poteft  hodie  ratio  harc 

yay  dir^qiBMilaunnciniificad  hocforuUTc  rcfpcucrumittasPootirex  ittdi&*. 
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^a^it,p4jl«rdlistkuuf,f>tj'.  cr  prepr.  Etfi  conucniencius  vidclur,vt  ca  lcx  pon- 

*^ihciai|ux  iurisciiitiis  authoritate  nicicur  ,  fccundum  lcgem  ciuiicm  inccl* 

ligicur  >  qux  cumuUcionem  iftamjVC  dixiinullomodo  admitcebac ,  necaliud 

Yclic  rummus  Poncifex  nift  vc  codcm  cemporc  podinc  pecicorium  &  po(l 

feiTorium  propont  ,  vc  oiim  ,  nifi  ciim  ccrcacur  dc  rccmenda  poHcllio- 

nc.    Addamus  quod  Papinianus  noftcr  ncc  adJidic  ,  ncc  addere  pocuit» 

fcdcamen  fummusPonciFexpocuic  *  &3pudeuadem  iudicem.  Nam&id 

alia  ciuili  conditutionc cautum  cfl  ,  qux cxtac  tninnllt  lo.  C»d. deiudic,  Ac 

nos  quxilionem  hanccradtamusconcraincerpreccs&pragmaticos  no(itos, 

qai  non  didinguences  ius  nouum  a  vcccre  cumulacioncm  ^o(rc(Tori)  adi. 

pifcenda:  auc  recuperaadx  cum  pecicorio  iam  olim  pcrmiHam  fui^Tearbi- 

trancur.  Faceor  quod  Papinianus  ait «V;  dtci,  L  ewn fundHm  iS.    i.  D.  >nde  w. 

£um  qui  vindicaiiic  Furulum  ab  eecumquopocuic  incerdi<^o  Vndc  vi  ex« 

pcriri  pcndente  iudicio  nihilominus  incerdido  rcdeagere  ,  quiaPra:cor 

dando  iudicem  dc  propriecace  non  aufFerc  fibi  potcflacem  cognofccndi  de 

poiTenione ,  cuius  caufa  fcmper  fauorabilior  ,  quia  fummaria  e(l.    Ac  nan 

ncebor  /imilicer  eum  quiccspericagercinccrdifloVnde  viaudicndum  ejf- 

(e  nvelicremvindicare  ,  quiacumprzcorislicdiifUreiudiciumquiipredc 

caufa  incerdifbi  excra  ordinem  cognofcic  ,  cur  paciacur  agi  dc  piopiiecacc 

priufquam  de  pofrcruoneipfc  pronunciaueric  ?  offenderccur  quodammo- 

do  in  ea  re  iurifdiiftio &authoricasprartoris  ,  prxcer  idquodtauorpofrer. 

£onis  haac  fencenctam  non  pacicur  ,  vc  quicoepicagcrcdepoircnione  auc 

conueniri  ,  eciam  quxflioncm  proprietatis  mouereporiit  ,  ancc  cermina. 

iampoire/rtoniscauram/.8.^*.v«</f  v#.  Mccus  vero  fcmpcr  eft  vciponTcfllo- 

ue  incipiacur  Lisaiii  deHm  tmt  24.  DJe  rei  vindic.  &  ideb  Saluiano  prms  ex- 

penendum  cd  li  fieri  poffic  ,  li  non  poflit  cum  demiim  defcendendum 

;id  Seruianum  vcl  quafi  Seruianum  iudicium,vc  loquicur  Li.ff, 

de SdiHtanJnterd.Ex  quo  maximc  loco  apparec  lacisjn 

y.  proponcndis  huiufmodi  remedijs  ordincm 

hunc  feruari  debere ,  qui  tamcn  tn 

ijs  cumulandis  fl  cumulari  pof> 

fenc ,  nullusrcquircrccur. 

His  adde  qux  fcripH» 

musin  Error,^, 

Dec^d.friKi^ 

dentit^ 
*  ♦ 
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O  G  y  N  T  nos  ea  quarproximefcripninusDe  cumulatibns 
Saluiani  cumhypotnficarti^lbbiiccrciioclocoqtii<lnobisvi-<» 
deaturdeilb  etiam  quacflione  quam  interrrctestra^iam  fati» 
^magnacontentione,  Quid  prol^andum  habeacis  qui  agit  hy-^ 
J?  pothccaria,nuecontradebitorciBiprum,auteius  hercdcm,fi-^ 
iKcontra  extraiieutn  pollenbreiu.  Nain  nec  Accoriiusipre  in  eo  videcui  iir- 
biconflarc»  cni  aUq«amioDlaoct  Aafficcrevt  credjtor  probff :iai  Miinrit 
poAftontfmiaDmitt  cttiif  bont  Adfl»cti«iQ  fine  titiilQ»AliquaiiflQ  rti6 » c? 
yytl»wlBmcitmboaa  (ide, Ali^«an4o  dcnique ,  rcquiri  oainino  vt  prbbct 
oeditor  dominium  fbiilciiebitoriftcniporeconftttuti  pignorisrAUtialtm 
Apcraenifle  debitori  poft  conuentiooem  de  pignorc  fi  vel  obligata  Cmt  ee-v 
Beraliter>vt  fieri  roletjbona  omnia  prifentia  &  futura,  vt  in  l,  er  qua  nmaum 
15.  f.  qu^ddttiiHT  D.de  figocr,  vel  indidinde  bona  omnia  nonfa(^a  prxfenr 
tinm  mcntione ,  quq  cafu  etjau>  futura  in  obligationcm  venireplactiiclufti* 
niMnomLvlt,C,fK4mfiimir»tkiil> p^ffi*  lnterprcC€»noftr2a(itcr ttqncAlitcf 
icntiww.  MigM»nMB«cottni«nitcr  piobatHm  vidcp4iio4  rupcriote  <a4 
pitc4iinna»  ts  Mttth-    Affli^^.  </rci/'.  jS^.  mvm.  Wr.fon  Caftrcnll  ^iLrm 
J&mm  D,  dt  fivm,  «fi.  Diftiog«CBdoni  ffiSb  an  cootfa  dcbjtoccm  ^uii| 
Mtiplba  hcrcacm  bypoihecaria  exefccatur  ,  an  contra  cxtraneum  po0i- 
dcntem.  Priore  cafu  fufficcrc  probationcm  poflcflionis,  Pofleriorc  ver6 
Tcquiri  ncccrTaric)  probationem  dominij > aut  dircdiaut  faltem  vtilis i  Aut 
denique  quaiidominij  >  vt  loquiior  Bart.      dtCl,  i,rem4llttfdf»mtm,%  ^ 
Etfi  Barteius  co  loco  vidctur  aliquaqtulutn  di^ntirCf  .CMchidttjcnit9 
nollo  orfii  fiifficefc  til  hypotbcciritm .  qood  debitoris  poflclSo  foM 
probccnr  »  fcd  fflnd  pr«tcre)l  omnimodo  esigi  vt  creditor  probct  do* 
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nili  quod  fubiungic<//c7.»«;«.  6.  nccinfubtilitcr  >  faciliorcm  cfleprobatio- 
ncmdoinirujcontradcbitoccni  autcius  hercdcm  quam  contra  extrancumf 
PolFc  naiTjqueprobari  dominium  concra  debitorcm>  aut  ipfius  hcrcJcm  pcc 
foiam  poircffionisprobationcm,  p^prprcaqubd  loqujt  ,non  poditdcbitor 
rcfcrrecrcditori  quxQionem  dominij>yt  n^tcrcditordcbicori  CT^/  f  fi^fttrt 

comtH^cl.M  coMra  ext^aneum  poHlfTorens  >  fiuf  caufgm  hab^t  ab  alio  quam 
adebitorc,(iue  i  dcbitorc  jproj&  fiueIucratiuam,fiuconcrofam,  hon  cx  fola 
pofTeflloncpirobari  poflc  dbiutnium,  fcd  alits  biodisproliaiuiMiQ  icccdari^ 
cfTc aut  diredum auc  vtilc,  auc faltcm  qua^  domipium..  Jia  cnim  conclud it 
illcaducrfusC/aum  qui  fuprad]<flam  djiUncbioncm  admictcbatrx /.  jyjM^ 
Celfttm  ^.^,de  AuthDTts  D.tle doli  except.  quo  Camcrrlo;;o  tra<5lat  Vlpjanus  dc  a- 
gcntccx  ciculo  (ingulari,non  dcp9irjdcncp,(jui,usFauorabil:orcm  condicio- 
nem  cnfc  vulc  Bartolus  nc  vnquam  ci  dolus  auclioris  fui  noceatifuic  Iucrati> 
uaon ,  iiuc  QQe|:oraiH  cau(atn  habcre  proponitut*  In  fumma  yulc  Barcolus 
omnunodo  Scomnicafuncccflrariam  cfTc  agenci  hypofhccaria  non  niod6 
allegationcm^fcd  ctiam  probarioncm  dotninijtVcium  alitcr  contra  dcbico- 
rcm  aacousfucccirjrcm  vniuerfalcm.aliiei  vcro  conira  cxtrancum  ,  6c  fuc- 
cellorem  debitoris  (ingularcm  probari  debcrCfPragmatici  tamen  noflri^qui 
minilsfubtilcs  funt  quam  vt  Barloli  fubtilitatcm  ptrcipcrc  &c  adprobarc 
poflinccratfius  & pinguius rcm  xQimantcs  >  mag.s  probarc  foiertt ,  vt  fuffi- 
ciat  crcditori  agcnti  hvpothecaria  allcgarc  S>c  prubjtc  folam  dcb.toris  pof- 
fcfiioncm  >  quotics  agit  contra  dcbitorcm.  Cuius  (cntcntia:  rationcin  plcri- 
queillamadferun:,qu6dnihil  autparuin  inccrcfTc  videatur  dcbitoris>  qui 
cum  non  ncget  fc  dcbere,cftiigcrc  nonpote^  quomini\sliuchac>ruic  illa  a- 
ftionc  ^conucniatur  &condemnetur.  Qiiactamcn  ratio  ll  re^fla  clTec  pc- 
rindeprobaret,  ncqiicaJ  hoc  adigcndum  cire  crcditorcm  vcprobanddm  ha- 
bcrcc  ^oflcflioncmdebicorisfui  tcinporc  conucncionis  infpc^to.  Curnon 
cniiD  lufbucret  poirelTorrm  eir:  debuorcm  co  tcmpore  quo  conuenirccur» 
cum  xquefucuriim  c(Tet  illo  cafu  vt  rellttucndx  rci  haberet  facultatcttij' 
fufuiuti6.$,ii9vm(ln4iitne  DAep'gn»r,  Arq>ii  nondum  ex  incerprccibus qu ir' 
<}uam  inucncus  ci^  >  qui  eovfqucprogreirusnt  vc  dixeriC>  nihil  interellcan 
debitor  rem obltgatam  poMcdcrit^eo  tcmporc  quo ipCam obl<gauit > nccnc: 
(ed  fufticerc  vc  cam  tiiin  ponidcatjcum  conucnitur.QLiis  vcr6  rerat,  vt  quod 
tot  locis  fcnpcum  cft  creditorem  agcntcm  hypothccaria  probarc  dcbcrc 
rem  fuifle  conucncioni»  cemporc  in  bonis  debitoris,rcftrjngi  dcbcac  ad  cum 
cafum  qu6  hypolhocaria  non  conCra  dcbicorcm  (cd  contra  tcrtiom  poffef^ 
(orcm  cxcrcc  itur?  Scd  &  rcpugnat  Paplus  in  l.rem  aUendm  41.D.  de  fi^or,  dH* 
vbi  ncgat  po(fc  dcbitorcm  qui  rcm  alienam  obli^iuicconueniri  dircfta  hy- 
pothccaria  ctiamli  domino  rei  fucccirerit ;  Ncgn  polTe  conucniri  ctiam  vtili 
dominum  rci  obligara;  pcrdebitorcmcui  hcres  ipfc  cxtitcrit>  Vt  intcHiga- 
tiiusparum  prodclle  ad  nypothccariam  quod  dcbitor  fit  non  modopofitf- 
for,  veruin  ctJam  dominus  rri  obligata;  >  ni fi  vel  fuerit  iam  tum  cumpignos 
conl^ituebatur,vcl  faltcm  illud  ctiam  concurrar,  vt  de  pignorc  illc  ip^c  pcpi- 
gerittCut  dominium  fupcrucnir.Et  ratio eft>quia  quifquis  .igit  hyporhccaria» 
pignus  vindicat ,  dicitquc  rcm  in  quam  agic  clU  fibi  tibligatam  ,  vndc  &  pi* 
gn.-jrts  Vindicatio  ap^  ellaiur    §.w  yindn  mtne.   Q.icmadn.odurn  dicimus 
vindicacioncm  rei  diie^am  illam  %  qua:  fic  iurc  dominij  ab  co  qui  dicic  rcm 
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^bitttcfle  iorc  viAgaamoh  vel  ciuilt  /  Ja  rem    D.    rei  >WfC*  A  Qfjntuj  17. 
$.argento  D.d$  amr.o-  4rfent.i^j!.  Ncc  alio  fcnfu  potcft  vcrnm  cfTc  quod  vui- 
gb  iadaturpignoris pcrfccutioncm  cllc  in  rcm  L^i^utris  ly.DJept^nor. Lbi" 
^Tieru  iS.C.eoii.  cum  alioqui  ccrtum  lic  hypothecariam  a(^tioncm  clfc  aioi- 
crariamj&confequcntcr  in  ca  fieri  condcmnationem  pcrfonalcm  cx  bcno 
^je^uoi^Ires  obiigata  oon  rcilituatur  arbitrio  iudicis  i.frdteren  b,JiJeacii9* 
Vbi  qoiail  dkittiif  dionum  arlrfnnrttntm  alias  cfle  in  peHbiiaBi»  vclnti  ani» 
Vatdeeoagitoi^oclviaiitmcutaiira^iiiMeii^  &Pc 
co  qobd  ceno  loco.  Al  ias  vcro  in  ccm  vekiti  PuUidaoam»Scn|i4i)afQ  &  quii- 
•^SeiiiiiiiamsOftcndit  fatisaftioneni  hypothccacriam  qaa  de  agimus,  dici  in 
-ffeni,non'quia  m  rem  fcripta  tantilm  rit(ideniiiflmq;eucnit  in     ionc  Qiiod 
metus caula>& in adionc Ad  cKhibcndum»  quas  lamen  &  arbitrarias ,  &  in 
perfonani  cflc  ccrtiflimum  rft  jfcd  quia  rcm  afticit  6c  aclori  obligatam  cfTc 
incendit.Quodlncietcrisarbitrariisnoniimiliter  cucnic^  qu£  in  pcrionam 
(uot,nec  li  in  rem  (cripta:  dicantur>qualis  cft  adio  Quod  mctus.caufa  /. wa« 
%$.tJ!Skfmfitnm  i^.f.inbMMSm$  D^mJmit,  cduf,  Alioqui  paqllatiia  dice- 
iaat»nihil  rcferre  ait  adio  fit  mcr^  in  ramtan  vec&diteAa  in  peribaatt  >  iii 
temver6rcrfpcaJitigimrcKncceffitate  &aaturaadionis  vcquicunqoea- 
^ithypothccaria  probare  debeat  rem  ipfanl  qoain  pcr/equitur  obligatam 
eirc,8i  confcqucntcrfijiflc in  bonis  eius qui  dicitur  cam  obliga(Te>  ciim  ficri 
ncqueat^vt  iure  obligata  fitab  co  in  cuius  bonis  non  fucrit>  licetis  centrt 
quem  a£t'\o  cxcrcetur  lit  debitor,ncc  negare  poflit  fe  dcbcre.  Fatcor  >  quod 
omncs  adniittunCineceirarium  ecia  cifc  vc  qui  agic  hypothccaria  >  dicat  pro- 
b^cque  fibi  deberfsquoniam  ikiiilpignorts&  hypotocc»obligatio,non  ni|i 
aQDefTorio  eft»ad  obligadOiicmprincipalenKltancc  hypotliccaria  potcft  Lb- 
itftere>nifi  (^uikdiu  verum  eft  pecuniam  foluti  non  eUciaot  alitcr  co  ootniiio 
fatisfa^  non  foiStl^grefe  13.^.  ttuimDMpigier.  licecnoofinnquam  eueniat 
nfiiblacaquoque  principali  obligatione  vinculum  pignoris  nihiiominus 
doret  /.  i.C.de  lmt.pign9r.l.dehiior  59  D.ad SC.Txbell.l.pen.  $.  l.  D.  de  excfpt.  rei 
iudie.6c  quarum  lcgum  fcntcntia,  &  rationc  alibi  (cripfimus.  Scd  nemo  ta- 
mcn  idco  dixcritfufticerc  pccbjtioncm  dcbjti  ad  exerccncahypothecaiia» 
ntc  fi  contradebitorem  ipfura  auc  ipnushzredc  excrceatur:cum  oikil  vetct 
dcberiyneq;  tamen  contradd  dre  vinoulfi  vli  u  jpi  gnocis  >  aut  quia  n6  conue» 
i)erttdepignore,vCM/..tfliij|lt)J)^^r#/M  is  pignori  de* 

dtettqoi  nczfi  fiwere  06  pocuir>oec  iore  omgarc/.M.G/p4iffiiir«f igtui^^/St 
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^ef^dniiii  dekitori  dentineidtimlws.  M  Ldebiteires  io,CJe  fiffer, 

Ltnditw  ^Cjedijbr,  fi^er. 

*  •      •  ■ '  *  I. 

"XSt^f^^  Ed  ncclNodveniin:eftviqpod«radacBaR«fi/</J,ri»i^^ 

i;.  EciamprobanclQm  tircin.bfpotlKaffiaqobd  dcbi«ir&n>t 
3^|^!^in  niora folucndi  debtti  #Jt^«^>0rrxio.Cdlrp^iNr«CQn(Ut.n4tu 
f|^^^2  qaoq;cnm  dies  pcnnobis  nondu  vcnititpKicafii n6potcft  dcbi- 
tor  clic  in  mora,cilm  nulla  intelligatur  ibi  moraficri  vbi  pctitio  null^  cft  Ifi 
fupilius  127  .de  ve>  h.chlig.!.mti4  88.  dercguL  iur.  danda  tamc  crcditori  p  gnoru 
perfccutioncjnedio  i^pore>quiaiiitetcfteitts  vt    CcUo  yipianuslaii)^''! 
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i^uaftum  i^.DJepignor.^cc  cft centrarium ,  quod  rcfcripferunt  Impciato^ 
.tcs  in  d JJeh  torestVrxCentQS  dcbitores  priiisdciionciationibus  conuenien- 
dos  dTc.Id  cnim  ad  e<icafuiD  pcrtinctic^uo  credicorvclitperfcqui  pignoiano 
tantdm  ad  auocandam  conmipoflcffioiieinf  acauircndamque  Tibi  retcntio- 
iieiihiedettiaiadeadijlrahciiaa ,  quod  vtiqae&fierenon  poieftnifipnece- 
'dentcdeniinciadoae  «  nonlbldio  ficonaenerat  nc  poflctpignusdiibaki» 
quamquam  eo  cafu  trinam  dcnunciationem  pnecedere  oportct  j  /^cMMnrfr 
'4,Di4^  fiiiMr,4^,kd  ctiam  G.ycl  de  pignorc  diftrahcndo  nominatim  coime^ 
ncrit^vei  de  eo  nihil  dif):um  fitmon  quafi  voluntas  cxquirenda  Gt  dcbitoris 
an  cofentirc  vclit  diftradioni  quam  vtique  impcdirc  nirilo  modo  potefl  /.i. 
f:f%,Cdebit.yendit,fi^nor»imfed.nonfofi,  quod  autemfieri  potcflinuitodcbi- 
torcjcur  non  ctiam  illo  ignorante?vii{^J.^Mi potefi  i6Je  rffuUurScd  vt  tamo 
maiore  precio  pigniis  dimlMtBrdebitocceinptofcsvnaiaaeamqacren 
^onim  Udtatioiiibna  fiac  vt  plncia  rea  «fthnetnr»  conwnoao  debitotii  »  ^ni 

3uodplL]s  crit  iitpreciof  qoamindebitoperaftionempignotatitiamccpo- 
tums  eft  9  ita n  ob  eam  cau(am  dici  pomt  vendido  fadadolo  mllo  qus* 
infcio  debitorc  Fa6bi  eft  Uredittr  ^.Cde  difiracf.ptgnsr.  Lttm ctntra  4 .ivlt.  cf 
fdfi.  C.fivcndtt.ptznor.  a^4t.  Idcoaucncc  alitcr  dcnunciatio  ifta  ncceflaria  cft 
quam  fi  dcbitor  (it  prxlens  d.l.debitores,  Alioqui  Ci  abfcns  dcbitor  iuittfuifi^ 
ciet  publico  programmate  admoneri  cum^vc  &  caeteros  crcditorcs  /.  /i  eo  trm- 
fore  6.l^hyptiAKmSxJertMttfi.figitrldfyi€cSi({nod  ait  dAxreditor  ^.in  iliis 
■"ytaAm^iqiimidtUtUt  tt/kuliKm  Jtbtt»  Nec  enim  ardandna fiittcrediior ad 
ifem  ant  impoflibilem  anrdifficilem  vt  venditio  p^iiociaiiiipediretar  qoam 
excqui  iurc  fbof&  peraeerccredicor potefti€«terSn  non  fit  harc  dcnuncia- 
doadconftitaciidumaebitorcm  in  morayVtputatBartolusifcdpociusadcd- 
ftimendumcrcdttorem  in  bona  Bdc,nc  quandoquc  ponit  ci  obiici  a  debitO' 
tetad^am  eflcvcnditioncm  <loIo-roalo&:  pcrgratiam  aut  coUufionc  crcdi- 
toris d.Lcredittr  d. /.4.0- LuC.fi yendit.pfsnor.Mi^at.t^ec  cnim  dcnunciat  credi  - 
tor  debiton>vt  foluat)  quod  nccelTe  eftct  fi  id  agcrct  vt  confticueret  in  mora 
dd>itorem/.MMiii3».9««r  yfitrJ.TitidSei9%7.f.  yfutrMitleut,  ».f(Bdj|M|ilM 
diilMiilt^itjproiypdonem  Dignoria ,  nequid  '\M^WkSB/^Bl0^ 
oucri  iurc  pomt.Quare  necextfttniandom  eft  rcmiffum  hodltqttkqpim  cf- 
fe  de  hoiumiodi  folennitatc ,  Ttparum  cautcquidam  exiftimant.NBmi|liod 
loftinianus  fcribit  in  $,4f>(>elUmuj  infin.J  nfl.de  a^ion.    Nullam  hoc  tempore 
'  denunciarionein  fieri,ad  hocdcnunciationis  gcnusnonpcrcinety/cdadcam 
vctcrcm  dcnunciationis  tormam  quam  necellc  ci\n prarccdcrc,  priufquam  a- 
{Bo  vlla  pcrfonaliscxcrccripoflet,  vndc&condictioncsdiccbantur  omncs 
pcrroiialesa(^iones,qu6dprircalingua  r«»itirrrf;iihil  nifi  denundare  cffct 
4/J.4^^«iiU«wfi|9equeverbadc6ms&&  mdiftinft^  loquitorluftinfanusn 
dicat  nuHatnbodie^eridcnondadonemjfed  addit  rvMfNMrtid  eft«  ad  perfo<- 
naletn  a<5bionem  proponendam.D<nondatioaucrm  dequa  agimus  non  tani 
•^tt^O^Mtquia  pr^paratorium  ad  agendum  qu^m  certificaciO)&  vt  loquti^' 
«fUftnoiifi^catio  ad  pcragcndam  pignoris  vcnditionenv.in  coquc  ciTant  valdc 
'* -iiqutiquod  fcriptum  cft  in dJ.^ebitorestnc cum  Bartolo  fcntiantjfic  interprcti. 
•  tur  acfi  rcftringcndum  fitad  vnum  illum  carum,(]uo  conDcnerit  inter  dcbi- 
^  torcm  df.credicorem  ncpignusdiftraherecur,vt  M</.i.4.2).</«/>i>»0r.ii^.quod 
'  'fluiinon  iu  eft;Genetaiitcrenim  kt  lo^itnci  nccvllQmtnle^totnyer^ 
^limefifexquopofficcomiddf  hoc  fyodi  cafii  fafifc  Jto^jqSoresf^. 
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dc  nfo  quo  nuMa  pa^io  dc  pignore  non  diArahendopraeceflerit ;  nt/ift>tci 
illxid  quod  de  denunciacionibus  lo  plurali  nuuiero  lex  Io<]uicur ,  cilm  vniai 
«lciiunciatio  poilit  fufficcrc)  praEterquam  eo  dcmum  cafu  quo  conucnerit  ne 
pigaus  dilUaiii  poiiic.i^uod  cumacciditytrinayVC  diximu«,deiiunciatioiic]o- 
paseA.VerilaikalofmKCooieSuracfttquam  vc  moucre  quei^i^uaui  de- 
tnMRC^  idth cmm  <k  denmciaciooilNit  lo  plurali  nmnero  loqucodom  iait» 
^fiiadc  de  dcbicocibua  in  pJurali  nuoiero  Imperaeores  loquebiotitr.  Cxto-; 
fijnatn  vniusdebitorisperfona  denunciatio  vnafufficiet  noc  BMiltiplciC»-' 
grtM.Sini  fiBC  obncf  4idoiimbvtia«i4gaaohianodeiipniii 

•  •  • 

ERROR  TERTIVS. 

Bmm  €rtdut»im  * 

Sergolkctiir4er»fteidipfiin,qao(liiotvolaoBM 

agcucein  Iiypothccariaetiam  contra  jpfumdcbitorcmproblf* 
dumhjbcrcdomin  um  (iuedircdum«fiuevtilc  ,  autfalceai 
quali  dominiuui  dcbicorij,ncc  fufficere  vt  allcgcl  poncffionc. 
Scd  quod  idcin  ait  crcditori  alleganti  dominium  facis  eflc  vt 
piobctpolieiiioncm,non  a:c]uc prubare poffumiquia quoddicifolct  expof-r 
fc(&oiiej>rob<iri  dominium  taitcm  pracfumpciuc  ad  hanc  fpeciem  nonper« 
^mg^M  ^oo  ficoti  domiaioni  fiuidamcntam  cft  inteotionit  cftorif » iti  Pco-^ 
Mcb  €o  om^  dcbet » nccpfsroniptiai  tantftm  » M  cciam  condadc»- 
ter  :  licit  nolim  negare  poffe  mini^s  plenas  dominij  probationes  hoc  cafa 
foficere»quia  noo  de  dominio  principaliccr  agicur  in  h]rpotbecaria,fed  ind<*. 
deotcr :  Alioqui   ratio  illabona  efl.qubd  ex  po(Te(Tione  prarfumatur  donii^*. 
niom,xquc  dicendu  erit,poffe  hanc  probacionem  pofTcmonis  fufficere ,  ta- 
metfi  contra  tertium  pofrciTorem  hypothecaria  exerccatur,quod  tamcn  ncc 
Earcolus,nec  alius  quifquam  dixic.Q.uare  nec  ratiooe  hac  mouetur  Barcolus» 
fed  illa  (bU  onginobit  im  adaii  eft,qu6d  ilcbitori  non  (k  Dermittendum» 
nctcditon  ino  rcfientqucAioncm  doiaiiiij,  vt ncque  potcft  crcdlcor  cam 
ieCicne(nodcbicori  pignoraticiam  propoocfitf-  Quar  tamcntationccipfii 
anlto  melioc cft»  Tunc  coimprombccar  rcat  adori  rcfcrrc  qucftionC  do- 
niinij  cilm  ex  concraiflu  fuo  conucnitur,{iue  condudionis  &  locfcionis  coii-^ . 
tra<f^usilie  Ciuvtinl.^aufs  locMtioutx  i^.  c\elfl«cdt.  fiuedepoiici,autcommodaci 
Wimcddre  l5.D.fow<«/.Uue  ctia  pignoris  d.l.p pignaret2.$,fipr/(dot&  P.ficrtdtttr  ' 
DjU  pignor,4B.At  cilmdebitor  conuenicur  hypothecaria  lic^tob  Fadum  Sc  i 
contradum  fuum  conueniatur,non  tamcn  ex  contra^  cpnueoicur  >  fed  can- ; 
904  podcflbr»aoc  alio  iorc  qoiim  ooo  alioi  poflcflbr  ^ilibct  conucmr ctur» } 
adiooe  (ctlicct  in  cim»ooo  in  pcrtoaam>qualjt  vciqaccHet  iUa»  qoie  darctor : 
ex  c6cra£lu.NihiI  ergo  vctat  quomia^dehitor  credicori  referrc  poflitqojp»  t 
ftionl  4oaiinij>  cilin  hypotheca^a  conucn  icur.Nam  4c  lUi  ip4^aot  confbic.  i 
domini)  quarftionem  refcrrc  non  pofre  Ci  tamen  rci  vindicationc  conue-  t 
niancur,  vcpucacondudor,commodatarius,depo(itarius,  crcditor  &a-  - 
liae  huiufmodi  pcrfonar  »  dominij  quacftioncm  rcferre  non  prohibcn- 
tur  >  cum  fieri  ne^ucat  vt  iu  iu4icio  viodicatioius  «dmsol^cincat»  qu^  , 
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qui  rit&probcturclominus,vtidcaiBjrt.fatctur4</</./.rtaowwK/4rf  c>  ft<^*fi 
tomntod,  Qiiicini  ergo  debitorquoqueconucntusacrcditoichypotbccaiu 
rcFerrc  jpotcrit  dominiiquarftionemacditonfuohypothccariam  exercen^ 
ti  ?  in  coque  nimirum  dincrencia  magna  cft^quam  fingu  Bartolus  fe  uon  vi- 
derc  9  intcr  pignoratitiara  adioncm  quae  debitori  compctit  aducrfus  credi- 
torcm  foluto  dcbitO)  &  hypothccariamquarcrcditoriaducrfusdcbktorem. 
ad  folutionemdebiti  confcqucndam*   Pignoiatitiaenimcompetitcx  con- 
tra^Uiideoque  nonpotcd  impediri  abeo  qui  contraxit.  Hypothccacia ve- 
ro  licet  non  nafcatur  (ine  przccdcntc  pignon«conuentione>pr2terquam  iis 
in  cafibus  in  quibus  placuit  pignus  vcl  ny  pothccani  tacite  contrahi ,  non  ta- 
lacn  iminfdtAtc  pafuiur  cx  conrrafl^UticU  ez  hypoihecaper  comiadtuaiin- 
dutfla ,  qiio:  rcm  ita  athcit ,  vt  etiam  contra  euai  qui  non  coniraxii  ,-pcrjnde 
hy pothccaria  exerceri  poflTt » atqne  contra  cuni  ipfum  qui  contraxit.  Vndc 
fit  vtqaemadmodum  par  ^cxquale  ius  habet  crcditor  ad  iQlUtacnJanj  hy- 
pothecariam  aducrfus  qucmlibet  rci  obligatxpoffeflbrcm  i  ita  arquo  &  pari 
iurc  vinci  debeat^fiue  aducrfus  debitorem  ipfum  agat,fiuc  aducrius  tertium> 
fidominij  quaeftio  ci  rcteratur  :  cum  dominijcaulaiu  ncceirarium  antece- 
dens prarccdat  caufam  pignoris.  Quamuis  vbj  fcincl  prgnus  redc  ac  vtiiitcr 
con(litutumc(l,njhilhabeat  cuin  lure  dominij  comiitunc/.  i.  $ .ihn pr^dium 
ffJepignor,  Idenim cft  quod  Papinianusdiceb3t/w/j/.y?t»44.jl.»»o^  uiut.tt §,de 
^yMC^/^.pignoris  pcrlccutionc  nuila  dominij  focictatc  coniungt,fcd  fola  con- 
ucntione  co«ftiiui,ob  idque  ncc  perimi  vfucapionc.Diccs  fortalIjs,cum  qui 
ipfcconucnitdcpignorc  tanquim  dominuscilm  non  e(Ict,improb^  reliQe- 
le  ,  qaominus  hypothecana  a(^io  contra  eum  moucatur «  ciim  ita  iiat  vrex 
mendacio  fuo  arguatur,  quomodo  Paulusratiociuaturi'}  l.remdlienAin  ^i,in 
fi.DJe  pt^n<rr4t,dci  .Scd  relpondecpofle  hanc  rationcm  eo  dcnulm  cafu  pro- 
ccdcrc,quo  is  qui  antequam  dominus cllet,conucnit dc  pignorc,pofle^  con- 
ucnitur  fiypothecaria  eo  tcmporc  quo  lam  fadus  fit  dominus ,  quj  cafuscfk 
do  quo  Paulus  traitat  co  ]oco,ncc  tamcn  habct  rationcm  illam  pro  bona  ni- 
fitjimdemilmcumtria  iflaconcurrunt  vtqui  conucnitur  &  dcbiior /it »  «Sc 
dominu8,&conueMef4t  dc pignorc:  &:  rurfum  hisquoquc  omiubus concur- 
rcntibus,hadenus  habct  eam  pro  bona  vt  det  credjtori  viilcm  duiuaxat  hy- 
pothccaTiam,nonetiam  dircdam.CTtcrum  h  quiddcfit  vel  vnum  ex  tribus  / 
lupradiftis ,  non  patitur  Paulus  vt  hypothecariam  cxcrccre  poflTt  crcditor, 
nc  quidcm  vtilem,nec  fi  dcbitor,&:  dominus  lit  is,qui  tanquim  poficlfor  pi- 
gnorisconucnitur,  quoniam,inquit>non  hiflicit  ad  induccndam  vtilcm  hy- 
poihecariam  eundcm  cire  dominum,  qui  etiam  pcciiniam  dcbct,fi  non  illud 
quoquc,fupplc,interncniat,vtidcm  ipreconucncritdcpignoic.Quanto  mi- 
niis  ergo  (utficieteundem  circ  dcbitoicm  &  conucnillc dc  pignore.li  nou  e- 
tiam  illud  concurrat  vt  idcm  ille  (it  doniinus  rciobligatar ,  illonimirum 
tompore  quo  cooiienitui?  Poteft  igitur  dcbitorconucntus  hypoihccaria  rc- 
fcrrc  qufftioncm  dominij  creditori,non  quidcm  vt  ncgetfc  dominum  fuif- 
fetemporecouentionis,n  fitenur  fedominum  cbtcmpore  quo  conuenitur» 
ne  cx  fuo  arguatur  meniacio^fcd  vt  po(Iit  negarc  lc  dominum  eHc  tum  cum 
per  hypothecariam  conucnit6r,licct  non  co  minus  vcrum  lit  cum  &  deberc, 
&de  pignore  conuenifle.Ac  proindc  non  ci\  bona  ratiocnatio  BjrtoJi,con- 
cludentis  PolVc  fufficere  crcditori  agcnti  hypothccaria  conira  dcbitorem  vc 
probet  poflefTioncm  folam  ad  probandum  dominium  ,  quoddcbitorquar- 
ftioncm  doiiiinij  rcfcrrc  crcditori  non  pollic.  E  R  R  0  R 
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E  R R  O  R  QV  A  R  T  V  S. 

R  V  M  hoc  ipfiia»  ^uod  ops  coiii  Banolo  dicjmus  & omnes 
Ifcr^  habeot  pro  voQt  .agenti  hypothecarta  crcditori  neccffa- 
\uzm  e0c  probatioacm  dominij  >  vcreor  ne  aliter  intclligi  de- 
'Vjcacquam  vulg^  inielligatur,vt  vcru  videri  polilr.  Nam  ciini 
^^J4^3»  -uplcx  fitinlibrisnoftrisdominijiiitTcteiuiaivniusquocl  Qui- 
ruiantuutalteEiusvcroquodbonicarium  appcllaiui  ,  vtfacpiusdocuiiiits  cx 
yb^Una9tFrdigmeutJt,i^t4ic^HifiLrcr*Koi\  puto  verum  eilcijuoct  vuli^o  cre- 
4itar>  cugcndiiiiicniiiiofeiiivtfcobttfaiile  dcbitoKcm  ici  o^Ugitx  doroi- 
mtm  iBf  e  QsliictiMA » ftd  ibflice«e  vc  probet  buffe  Htra  m  bonis  dcbicori^ 
qaodipnimaibtfiiiltboiiiuriiimdafiiiRiumeft.  •  SiceoimloqiiitutCajiis 
noftcr  trt  d.Lo"  qMdnomdum  i^^fuftoddi^ttiir  D.dt  ptfnor.^oH  Papintaaum  in  /. 
^•d.  Creclitorettvprobare  debcr0>rem  in  boni^dcbitorifcp  ccn>pore  fuiiTe 
«Jtiopignus  cohtraiiebutur.  trcmc^uc  Imperatorcs  inl.c^onres^.cf  LfjH4tfrX' 
diitms.OfMien.res  pigmr.d^i.Jit.  C^od  \hvci3nusiti  i,Anti'  9wru.t  i^.D.dt  prt" 
fic  cxprcflfit  j  vt  dixerit  ,  iWad  £juoc|uc  probai  c crcditorcm  plenillimc  & 
implcre  debcrejrcm  percmuiire  ad  debicocenvco  tcmporc  >  quo  conucnit  dc 
pigaercjaut  quo  ex  eius  Voluatatc  hypothcca  data  (lc.  Ad  nos  cnim  r;s  pcr- 
ttnet^iiji^in  Doiuc  ilbtllbtftfllcet  domiibamewf  nonliabetmiis  ;q«o 
nMQcQuiritisrfoinpotitb  quim  boniciritiriiamid^Iaiocbiiibifo^i^a^ 
quoties  fini^Iiciccr  profertur,  qu6d  dominif  bonitafij  nomco  magis  prsEio- 
riam  iit»  quam  ciuile»  Potuit enim  Piastor  facerc  rem  ia  <boiuii  alicuius  9  at 
dominum  fjccre  non  magis  poiuit  quam  facerc  lcgcm  j  cuins  authoritns  ne- 
celTaria  cll  ad  dommium  trinsferendum,vcVlpianus  fupraciicto loco  fcribitj 
&  luftin./»  $.quos  .tutev* Infl.de btnor^pof.iMhOi.^.vlt.UjJl.ut  h.fied.jKjlit.cr d;Jftr, 
Rem  naniquc  m  bonis  fuJi  liabcr.e  incclli^uur  >  quilquis  aut  cam  ppdidens 
hjbet  exccptionem  »  aut  ao^iuens  habet  adioncfm  ad eani  recupcrandam  /. 
rm  in  Iwear  fi.  dt  M^mnrJirar.  'do/i^  '  Vndc  elt  quod'habet  iuris  regula* 
id  qood  euiocicor  non  e0e  in  bonis  /•  f  W etdncitMr  190.  de  regii,  inr.    A t- 
qoi  folius  Prstoris  eft  0e  liftioiMm  idtoc'& cxceptioncm  >  nccminiUcdm 
aftio  jcittiiiseft  qu^  cum  pr^ocia  » ii«ai&  ciiiilcs  adioncs  dat  aut  dcncgat 
Prxtor  tanquim  minifter&  viiia  voxiurisciuilis,  potcft  igitur  Pr.Ttorfacc- 
re  vt  rcsa!iqii.ific,vcl  non  /ic  in  bonis.Qiiodcum  facit,cq\ndem  liocipfo  fa- 
cit  dominum  etim  ih  cums  bon/s  res  cilo  incjpit  /.///7»;m  15.  ^ .  li.lianu.^  D.  de 
djmrt.infiSi.ied  facitfuo  modo,id  eli,quantum  potcft.acproinclc  bonitarium 
duntaxatdominum>vt/ic  k>quamur>nonetiam  quiritiai  ium:  calenidcnique 
*qoi  doftrinosdid  IbfbfD^non  ooffit ,  fed  quem  potius  ei  opponerc  dtbea- 
mos  qui  verd  dominoyelljquanilon  fie  8c<|p(<<4omiini9/l2.  fa,  BfiextmJ, 
tmfMt.lqiii  yffin/lniGhlttt^j.ffJfi^fiitfi^f  Ex  qujbuf 

iam  facilc  cft  imelHgcre  ?]ijafn  ritioncn»  habcar  q«md  nos  dicimostSofficere 
creditori  vt  proBet  rcm  bbligacao»  in  htoimioiffc  dcbitoris  do  umporeqoo 
pignus  contrahcbatur  Hcmpe  qiionian^  idio  ipfa  hf^>ochccaria  praettoriacft, 
noncmilis,nect3ntutijh}'po»hccari3  ,qnr  P:  t"jiia(i'Sorui  nv.-^c.i  <3cScr.v-.na 
ip(^-f  »ittm  Serttijna  hjjf.de  .i&ion.Qmdni  ago  Pr^tor  ci  dabit  Iivpotliccariam, 
qui  dcbitoris  fui  domioium  bonitasium  ptobatfc  poflit  i  cdai  ^omiiyjm 

Kk  ^ 


i   ©E<:AD.'txm.  mRau;  vt  »s5 

cum  effe&ii^  cftfOlBi  omiiibM  4ominj  j  vtiliut  ibips  cOfiiuDdliim:  ita  vt  ho^ 
<lie  v<BB»gi^ii>c4cwdttio«b»nittw» 

titfairiBCri:  qoiriiiailaiii  domiiiiim  c0e  qoemquam  ,  qoi  rero  ia  bonis  noii 
liabeigt*  GoofoqntOICCptnim  aut  nihil  hodie  cefert,  an  dicamus ,  Agt-meai 
l^pothecnriMcditorcro  probarcdebcrcyiadomiBio^an  in  bontsdcbitoris 
scm  fuiffe  ,  dammodb  eam  ppopontionem  incclligamus  dedominio*quod 
hodie  vnicum  cft,ideft,pcr  quod  fiat  vt  resfiteiiam  in  bonis  dcbitoris.  Cx- 
tcrum  ne  huiufiDodi  diltindionibus  Sc  duplicis  domini j  dc  duplicisiuris vc- 
Uiis  fcilicec  ac  noui  indigeamus^loBgic  mcliu<  eft  vc  eam  loquendi  racionem 
retiocanius,qo»  amiquis  pnidcatibDsfiiiniliaris  fiiit,&  qux  non  minii^  ho- 
di«  vcsn  «ft  ^nkn  olimm£toiiis<>ncrandoiu  crcditorcm  >vt  ptobct  jn  bo^ 
nis  debkomrcm^ifle.  Nibileoim  a  luitiniano antalio vUoImpcratotf 
fiitimmutatum,  qnodadlMCTtrcainbonisalicuiuscflc  ioclptat»icMitan* 
tiim  <|uod  ad  dominiorum  nomina  >  caufarque pertinet «  ijdcmqoe  penituf 
xtK>di  funt  hodic  qui  olim  fucrunt  faciendi  rcm  in  bonis ,  at  non  etiam  ac- 
qaircndi  doininij.Nam  cilm  olim  fcxtanium  modisabVlpiano  rclatis</.w. 

i9Jcquirercncur  dominia}Tradjcione,Vfucapiooo>MancipationC)Ce(Iionc, 
Adiudicatipne|in  iure  r  &  l-cgc^  toc  funt  hodie  modi  acquircndi  doroinij  e- 
^smqoicitiarij ,  auot  elimraciam  acqu  ireodi  bonitarij :  qui  porr6  fbcnint  ' 
iratijaMC  cctto  vlIoiittBicro  conftridi»  taoqo^m  qui  proaiWioFtsrtoriuii 
«iplbiain  «idiffisie  iarifdidippa  indnccsemuft  j 


ERRORSEXTVS. 
^Dt fnttntia    rdtime  l.fi  db  eo  i%,ffJe f^jt»,cr  i*rem  in  Unis 

.  Vit  cilfn  ka  (Tnt  non  abs  rc  quis  mircnmqnaiii  rationem  ha- 

I  beat,quod  Paulus  fcribit  in  \.fi  dh  f « \%.ff.de  ptgner.Si  fd»  |K> » qin 
'  Poblictana  vti  potuit  quia  dominium  noniiabattpignociac- 
|Ceperim,  Cic  Prstoremtucri  meperSeruianamyqiienadmo- 
'dumdcbiioremtuetur  pcr  Publicianam.  Cum  cnim  ea  Pauli* 
(cntcntia  efle  vidcatur  vt  crcditori  hoc  cafu  nontam  hypo- 
lhccJriafaltcmdire«5tacompetat,quJttTi quafi  hypochccaria,quomod0  Bar- 
tolus  Quoque  ad  eom-locom  rcdeincerf!retatur,Quarro,Cur  non  direda  dcr 
tar  fi  uifficiatprobari  rcm  falfft  in  bonu  dcbitoris  ?.aam  fi  rcm  sn  bd^s  ha- 
bcre  dic  jtur  qoUqois  eios  nomine  habct  adionem » vt  fopr^  diximus  ex  d,  h 
ttmm  hmit  ^an  nondiccnduseftdebitor  inbonishabercreniillamcniiia 
aominc  habcatPublicianam?  Sedrefpondcndum^ft^nccinfubtilitermeo 
iudicio,neque  idco  dari  Publ  icianam  bonf  fidci  cmptori,quod  rcm  bonafi-' 
de  empiam  in  bonis  fuis  habeatjneaucrurfum  idco  vidcri  eum  rcm  illam  ia  ■ 
bonis  nabcre.qu6d  eiusnomine  habcat  Publicinnam.Eccnim  cilmPublicia- 
nam  is  dcmum  poflit  ezercerequi  rem  a  non  damino  cmit ,  C\  prxtcrca  ilJud 
Mocarrat  vtcBencrstbonafide,appaset  non  ppire  fieri  vt  qui  ngic  Publiciana 
jcm  ilhun  inlmais  habcat,cAro  noUa  tof  is  parte  pbfijt  dominiumjqood  dixi- 
noshonitarium  ad  cfim  pertinercqoi  \  non-domino  cao£ma  habc^id  tSi^  • 
jfo  €^  BC^fc  boaiiarius  qyidcm  donuuis  fiutyiion  ma^^v^  qviriAiarias»  • 
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Poirc(Iioncmcniinabco  vel  habitam,  vel  tran/laum  effe  vulc  prstbri 
falccm  in  bonis  rem  habucrit » vt  incipiat  res in  bonis  eius fieri  cjuj  pbfTcnio- 
ncm  accipit.  Siquidcm  id  pcrpetuo  Practor  ob(eru3r,vt  nunquam  nifi  intcr- 
ccdentepoireftionis  tranHatione  dominusquisfiatbonitarius,  Podeflionfs 
autcm  tranflatio  tum  quoque  cilm  fit  ex  caufa  habili  aptdquc  ad  transfercn- 
dum  dominium  non  plus  luris iransfcrre  in  accipientem  potc(l>quiim  fuerit 
pencstradentem./.f»'.«rf//io  lO.D.Jeai  jf  ir,  rer.  dtmn,  In  coque  maximc  diflFc- 
rtbat  olim  dominium  bonitarium  a  C^tiritiario,quod  Quiritiariu  (bla  legi^ 
poteftatc  citra  vlla  tradjtionc  transfcrri  poterat,&  hodie  quoq;  potcft  pot^ 
in  ha:reditatibus  &  legatis  l.i.in  fi.Li.fir  yD.de^i  bOc.in  rem  mQ.I.  cmt  h^eredes 
15.  D.  de  acqmr.  foj^.  At  bonitarium  \  Quiritiario  (cparatum  nec  olim  po* 
icrat  »  quialcgispoteftaiemnonhabcbatPrartor  J.j^.^»w»<«/rm  hfi.t/e  bortvr', 
poff  fi.ncc  hodic  potcft,non  folillm  qu6d  cadem  fuperfit ratio  iuris  veteris,(ed 
ciiam  quiatale  hodjc  nullum  eft.Dixi  bomtAriNm  a  quiriu.^rto  feparaium^c^xiisk  Ci 
de  co  bonitario  aeas  quod  poft  fupradi<5lam  luftiniani  conft  tutionem  qui- 
ritiarium  dici  pollit  id  cft  a  quo  nullum  aliiid  dominium  fcinnftum  (it^quo^i 
quiritiarium  fcparatim  dici  dcbcac  ,  potcft  hodicacquiri  /inetraditione  fi 
indc  incipiat  vndc  olim  quiritiarium  inc'picbat ,  id  eft  a  poteltate  legis ,  vcl 
alterius  confticutionit,qua;  parem  legi  vim  h.ibcat,  nonctiam  fi  vnde  inci- 
piebat  olim  dominium  quod  ab  initio  crat  bonitarjum  »  quamuis  pollet  ali- 
quando  degcnerarc  m  qujritiarium.Erat  cnim  id  quoque  pcrpctuurr,  vt  qui 
2k  Prjctorecoftitutusfueratdominusbonitariusin  quiritiarium  tandem  eua- 
dcretjGper  lcgitimi  vfucapicndi  tcmpora  rem  pofieJj(ret</,/.i^  ftmtA^^.^.Ju- 
iiantfs  DJe  (iamn.wfe&.  'iun£t.l.^rjeiorts  ^.inprindp.eod.  ttt.  vbi  tamen  corruptji 
eflc  vulgaremleckioncm  arbitror,  (icquereftitucndam  vtlcgamusJ^^rf/em 
of^cium  cjl  vt  miffia  in  pojfcfiimem  etism  per  longi  temports  fpdctnm ,  i*y?*w  domi- 
nium  capere  pofit.  luftum  cnim  dominium  per  vfucapionem  acqiiiritur 
propfcr  concurrenten^  lcg  s  poteftatem,  non  etiam  cum  fola  Prattonsauro- 
rit.isinteruenit ,  quod  rtc  in  bonicario  folo  coiiUituendo.Ncc  aliud  vidctur 
fecilfe  IuftinianiJS/«  d.l.vtisr.C.de  nnd.inr.Quirif.to/lend.niCi  qnod  dominoho- 
nitario  remifit  ncccfllcatcm  implcndjc  vfucapionis,daco  ei  ftatim  iuredonu- 
nij  qu  ritiarij,  quod  olim  nili  complcta  demum  vfucapionc  habcre  non  po- 
tuiiret.-vtqucmadinoJum  dcfincbjc  olim  domimis  cfle  quiritiarius  js,qui  an- 
Cea  fucrat^ejc  quo  nimirum  boiiicarius  compleucrat  v(iic;u>ionem,ita  confc- 
ftimhodic,  nullo.iuc  lapfu  temporis  expc6tato  h.n  ip(o  iure  quirjtianus, 
quifquisantc  ill.im  luftinirmi  legem  bonitariustantuni  futurus  cr.it  ciira  v- 
fucipionem.Nihil  cnim  erat  olim  quod  Qi^iiritiarij  dominij  ius  poflct  cxtin- 
gucre^pr.Tterquam  li  aliusiam  bonitarius  cx  bonitario  quiritiarius  fadlus 
tuiifct  ,  cum  duo  eiufdem  rci  domini  quiritiarij  in  folidum  non  magis  cflc 
po<rcnt,quam  duo  bonitarij.Ergo  qui  a  nodomino  emit  licetbona  H  lc,  bo- 
niranus  doininus  cx  ea  venditionc  hcri  nullo  modo  poteft,quonia  ex  quib. 
caulis  pcr  trad  tionem  fjdam  iufto  titulo  pr^ccdentedominium  qiiiritiariu 
acquiri  no  poteft,ex  iis nec  bonitariu  quoque  acquiritur,ciim  in  hoc  vno  dif- 
fcrat  Jominium  bonicariu  iquiritiario,qu.mtum  ad  caufam  acquirendi  pcr- 
tinct,qu6d  quiritiarij  titulum  iuftum  elle  oportet .  bonitarij  vcro  no  iuftum, 
8d  Icgitinjumifcd  pra!torium,id  eft  miniislegitimum ,  c^Te  fufticit,ncc  legi- 
bus  coqnitum  elTc  ncccfl^e  cih<i. l.j.D.ftvrujfr.  pet.  Poteft  tamen  hic  qui  a  non 
domino  cmicficri  dominus  quiritiarius,fed  interccdcntc  demum  vlucipio- 

nc  non 
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likliMillll^.-iMqaetametfiTideritPrxtor  dignumeum  fauore  aliqaofi 
bbna  fide  emeric » &  )2^one  aliqua contra  excraneos  pofrcffoTes  adiuoandi! 
it  poffMonc  Aia  citra  fkfliim  fuum  cecideridnon  sliter  umen  ei  fuccurrere 
potuit  quam  indo&o  auxiUo  aflionisPubljcianSjquaffitoque  a&ioni  colore 
€piG  rcm  iiiam  poffeflbr  iam  viuccpiffet>quam  tamen  rcuera  coeperat  dun- 
tenrvfii^ere  f^nMitifne Infi,  di4am,<^  colorciiil  comdnt^ pntafTct 
ftfcoivmipeiBttift^cm  MictKeiiiiii 


%o  iure  t>mne»dliA9mi  boilJttn|^rd  vindicatlonem,  nec  tantilm  vt3eni»  fed 


diredUm  » qdc  vt  compctat  fatis  eft  adorem  dominum  cfTe  iure  gen- 
tfam,licct non  fit  iureciuili  l.tn  rem  i^,DJe  reii^ik,(l.lJoce  9  C.fot/.iund. 
d.iqH4unmts  "J^.D M  itfr  JouLemimHm  j.f  .plane fiiAm  etamnt  irifeBi  *D.  comwnn, 
iund,  Cutn  poflit  quilibet  rindicare  id  quod  fuum  potcA  dicere,vc  contr^» 
Nemo  Qium  dicerepotcft  qaod  vindicarcnonpofnc»/.^A»i/jv#27.  ^.argenf 
WiM(mr.<^ ^ientJiidtmjymBMm  matt  fir  iore  gentium  quifquis accipit 
mkldomtiio  cndme  iUam  inimocraittferewli  doniinij»  lic^tinilai»- 
fkilddftrliffe oQitfiiabiliriitrMlcrendum  domiitiilin quitttiaiimn nol- 
iospvBocdatX^  nihil  Cxt  ttm  naturaieqitam  volontatem  domiin  remlbi 
in aUam  transferre  volcncis  racam  haberi  yulg.  t.qiuratitne^^fjntqutquerts 
D.de  M.^wrjrer.doiniu.lLx  confccjucnter  pro  domino  iurc  gcntium  babcri  dc- 
bctCaltcmapud  Prztorem  quifquis  accipit  rcm  aliquam  i  Prartorc  fadbum 
dommtrcpcxrcpta^ce  yt  CKMitiogic  m  fpecip  d.Li%.^.hlt^tim  D.deddmn.infiGl. 
vd&ml^(hi*D.f^wnd,€4m^^       Deniqoe  quifquis  rcm  qtix,an(ra 
Ibenr  ifiefKi^ii  lraMis  bVlMb^  inctp?t  ,  qdem  nosbbiiitiiiiiBn^mi^ 
tenappellamus:A(^>ltrindi^djkhdaefthuic  vindt^^^    ,  &  qixitem  dire6;tK 
qnx  domino  cuiilbet  accomTnodatur:Publtciana  ver6  hoii  direSa  fedvtilis 
▼iBdicatio  eft  >  quia  nec  habctpr^  caufa  veram  vfucapioncin  ,  fcd  quafi 
vfucapior.em  cx  prastoria  fictione,ob  acquitatem  &  vtilitatcm  publicam  in- 
troducta.    Ex  quo  intcll  gimus  non  cHc  bonam  confecutionem  affirmati- 
ucivt  res  omnes  quarum  nominc  >  vel  adionem>  vel  exceptioncmaliqoam 
>  liabemii^aCointtfni6  ^nf  1d1ion^nblfiriii(edhi|fi^^U]i^  ttb' 
imn  nomine  nec  aJ^foheni  ntfdbsceptioneitr  MemiK^^M  ncfeifiDionif  eib 
lioflrisdticerepoffimtts.  Atqueitahauddnbid  inrell^endttib  ell  qood  (crt- 
bit  hxtctdnd.  i.  tem  in  honid.  Altoqtfi  fiteiidani  efltt  cum  qui  Publiciana  ex- 
petiiorhabet^c  inbonisfuisrcm  iflam  dc  quaagic  :  quod  fi  ita  cflct  hoci- 
flbdiredam  vindicationem  habere  deberct ,  ncque  vtilj,  hoc  cfi  Pi.blicia- 
llairicfigeret  >  quam  fanc  Prxtor  dacnon  quia  res  quae  vfucapirurcrripta  i 
non  dpminb  fit  in  bonis  vfacapicntis  antc  coaiplctam  vfucapionem  >  fed 
4oafrlii1bbbbii^ttVerodominio»iddl,$^  mmdfii  reocfra 

lieesn  doittrni6>tieclhbonis  vllb'ni6dbfit/'Kie^ile  trrbexiliinwnAiin  eft» 
qaemadinoduin(ni^pb0effione  dotnihrt/mbonitdrtam  namqoatii  acquirt- 
tur,itad  contraino  ^oties  poireflioacquirtruir  etidm  dominium  bonitartn' 
acquiri.Exigitur  enmi  illuJ  priterca  vt  rei  tradttip,  pioifrtflrionifq;  trdOatio 
fiatil  dominojaut  faltem  imagiftraca  doniinivices  fupplentc,  &:  q»;idcm  ea 
tBcnie  vtrcs  fiat  iri  bonis accipientis,q\lod  6c  ad  Publicianiifn  requiritur  ,  /. 

~ '  bli(Hana  P°^^^^^ 


it  vel  moni 

C€hjchm  ^fu4       fvJe^L  Sl  Mdj^ias^oitt tUTi^ 

^l^e^  ^codibsnacbieillS^^ 
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duuimodo ex  Trcbelliano >  rufficu  vt  rcs onuicslicredicaric  fiam  in  bonrt 
fi Jc : commifliirii Lj4cl4  6^in frimif.  iund. Lre}itMa yi.Dud SC. Trehell.  li^ 
quo  ma-.or  cllpoiclUsSenatufconruUi  qu^m  iurif  prxtorij » quia  &  propiuir 
acccJiC  adlegcm  p.qucsAuteutDeh^^c.^-tpflfi  Dcnique  feiDper  lacius  pa;te|( 
pofTcllIonis  nomen &  cau^a>quaiu  ciominij,huc  bonicariiifiuc  quif iciarijpauc 
qij  jii  dam:ni)>quia  f.iciiius  eit  vc  poflcino  tic  acquiratur,&:  aqiiccatur »  qu^m 
domin  u  aut  quaA  Jominiuui :  Ergo  (j  isqui  rcm  alicnom  bonafidcemeraK 
cilni  eiTcc  in  CJrfu  vfucapienJbac  pruinde  Publiciana  expcriri  poiTcttCCiii  il« 
la.n  inrerim  pignori  dcderiCtnon  poccd  'pfo  jurc  valcre  datio  pigQons^qui^ 
verum  cil  nonTjille  rem  iii  boiiisdebicorisco  temporcquo  dab^cur  pigno* 
ri:(eJ  tamcn,qunn>am  illud quoque  verum  cilidjcainFuille ab eocui  Fra:coc 
non  dcnegarei  Pubbcianam,  vtil^mquc  rei  vinJicationem  eo  colorc  quaij^ 
rein  illaui  in  bonis  Iiabercc«ade6quc  in  dominio  quiiicurio ,  iJ  cA  quau  v«» 
{ucapranitornnino  confcquens  clk  vt  crcdicocrm  cui  ea  rcs  pignori  aaca  cfl^ 
pcrin  ie  tucrt  de>>cat  Pr^or  dau  ci  Scruiana  ad^ionc,  atquc  ipdus  aucorcoi. 
eundcmque  Jebicorem  per  Publiciaoam  cucrecur.Qua?  racio  &i  rcuceoua 

ERROR    SEPTIMVS.  ^ 

DerMionefjrfententf4l.fi  interit.f.i.D*de^nvr. 

Ad  E  M  fcrc  Vlpiani  fcnccntia  eft  tn  l.fiinter  ll^.i^od.tit.defP' 
^nor.  vbi  ait,Si  dcbitor  fcruum  quem  a  non  domino  bona  fide 
cmcrat,&:  pignorau]C,tencac,Seruianx  locum  eiTc.Ratio  enim 
dubitandi  nonaliaerac,  qu^m  i^wx  in  d.l .fi  J)  e<t  ,  qubJdaca 
cHct  rcs  pignori  ab  eo,qui  non  habcbat  illam  in  bonis:  Dcci- 
dendi  vcro,  qubd  non  mmus  cucnda  ht  ca  pignoris  conucncio  pcr  Pr^torc, 
quam  (\  a  Jomino  i^Cti  ctTcc,  cum  fada  /It  ab  co  qucm  Prztor  quali  pro  «io- 
mino  habuit»  &  cui  canquam  domino  vindicacionem  vcilem,id  cnPubJicia- 
namfuerat  conccirurus.  Dices  non  poirc  m  hac  fpecic  tradlari  dcPublicia- 
na,ciim  debitor  ipfc  idciaquc bonx  tidei  emptor,rern  tcncat.  Copetic  cnim 
Pubhciana  bona:fidciemptori  contra  cxcrancuni  poffefrorem  ,  nunquam 
vero  ei  qui  ipfe  po(Iidcc,vt  neque  vindicatio  aut  aiia  m  rcin  a(fbo  /.i.  Infl.  de 
ABion.l.tjHXcmeiite  13.111  princijf.O'  p4j?.T).de  VubliciAnjnrem  46i.Kc(j^  ondcho^ 
Ob  id  nimirum  non  fic  Vlpianum  fcribcrcquomodo  fcribit  PjuIus/»*/.  l.fi 
4b  f«,vt  dicat,ica  cucndum  cflc  hoc  caAi  crc Jicorcm  pcr  Setuianam,  quomo-. 
do  dcbitorcm  ipfumtuereturpcrPublicianam,  redhoctanium  aicScruianx 
locum  eifc.  Quaigicur  racione?  Nempcquia  pcrablurdum  cllet  diflBcilius 
dari  a  pr.xtorc  adioncm  crcditori  aJuerfus  Jebicorcm ,  qui  ipfc  conucncric 
de  pignorcquam  Jaturus  cfTct  concra  ccrtium  qucmlibec  polTelTorcm.  Vt 
cnim  Seruianam  habcrecrcdicorpofirt,fufEcitdat3mfuiflcrem  pignori  ab 
co  qui  PuMiciana  experin  pofTct  11  non  poflidcrct ncc  illvd  ctiam  requiri- 
tur,vt  Publicianam  habcrc  pofTic,fi  aliud  nihil  impcdiac ,  nifi  quu  pomJct, 
ciim  hoc  ipfo  quod  po/IIdctplus  iuris  habeac  qu^m  fi  non  poflldcrccquan- 
tb  plus  aucem  iuris  habec  in  ea  rc  auc  in  eam  rem  quam  pignori  dedic ,  canto 
magis  faucndu  cfl  crcJitori  qui  ab  co  caufam  habct,omniun)  maxim^  verb  fi 
cootra  dcbicorc  ipfum  cxpcriacur:quiranc  Uolo  facic  fi  agcnciScruiana  crc- 

*  ditori 
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tiWfct|jjiW||fe^tfefiibBf  6«n  «loiiiinij  qu;r  folct  Scraf«ii«obiicf>n6  miniis 
^dim  mWfi^*kttptioPublician^ l.ffh.cr  vU.f^.dtVublic.in rntt  4cI.Ui\vc  eft 
meo  iudfciol^aodaadit  id6  Vlpianus  in  d.l.ft  tmer  f  .i.)]s  vcrbis:  Et  fi ddnerfttS' 
^mm  M^atcmltfrtdoU  rfpliLMtifne  fxitptteneelidtnClo^m  cnim  aliam  exccptionc 
fi«^«Mri  obiicerepoHcc  debitor?  CoDtra  veroiexceptto  dominij  ^ux  obftat 

titiiifcii .  I  iifTii  ntifiirmifiiiiiii  i  •  (ti  ^MmMik4»iiH^Mku»tvMa 

<iiJii|pili,  fror  conbgnirctqftfeiBtkiit»!  qjBilmdebitoir,  fed  c^i  UMido- 

mfllfli  rfrrT.finffi'r  |  r  iam  eo  temporetquo  pignus  dabacufJUlud  camcn  mi- 
nmi  Yidetnrquod  Vlpianus  in  J.l.ftinter  jl.i.non  dealioJoquicur  qu^m  doeo 
t|ui  bonafideanon  domtno  cmerit.  Nani  ciim  de  Scruianaramum  tradec» 
aon  ctiamde  PUWfciana,  iplorciljcct  debicorcpofiidcntc,  nccminiisdo- 
lo  «udLo  i^ci.ac  debicor  oui  excipicidtf  non  dominio  aduerfua  credicorem 
mk-Umiil^iMm  YiA  ,  Qu:d  «Mbm-^fuat- 

"m^lSltiltih^itM  bMM  &fe  f      ciirnoo^lsif  VlplMM,iJlo 

iMan}  tafu  quo  pighofi  dacifitaliena  res  i  mAm  fidd  ttiiptore  perinde  rc- 
^yrilcMiate^eiredoli  rcplicatione  dcbitorisexccptionemfiexcipiat  pignns  a 
i»on  4omino  ncc  rc6tc  conliitutum  cflc  ?  A  n  fortc  fauorabiiior  eft  debitor) 
t^ui  maU  fide  euiit,aut  odiorior  creditor ,  qui  vtroquc  cafu dect- ptus accepit 
benafide  pignori  eam  rcmiquain  putabat  ellc  dcbaoris  ?  Sed  rclpondendu 
eft  td  ukielpexifte  Vl^iUiit  iicet  vtro<U  caTu  dolo  malo  faciac  dcbitot 
^^^gjjl}  deattn  iteflrtBiotdiiirfus  propoMiitHlanaaiipcto^aDicftn 
MMMwcaclkbqu^tn  vt  vd  d#«Mcptione  no«doiiiiiiliivd:4rik>li  repli* 
tiiiili  CiiflMi  fowt>fiqoido»tticaA«odfl  repiicacio  omnic  pnrfuppo- 
nitexcepiionem  aliqaam  przceacntemfita  omnis  exceptio  a£^)onem  /.  i.Z>. 
itexttft.  AtquiScruian^adiooiiucusnuUus  clTcpotcft  cumrcsalienapi- 
gnori  d3ca  cft  ab  eo  qui  mala  6de  illam  cmcrat:  Non  quia  hoc  cafu  nec  locus 
iit  Publicianx  ('nam  neque  locus  circC)Camccii  dcbicor  bonafide  comparaf- 
&t.CdiMOfiimiMcbicorcmjM  qoanifiiiiiiii  cfl(1n  qoo 


ficcfi  iiMMUircrdcbicor»Piiblicii»«li  tanrbibarc  pofict>quippe  qui  ccr 
tfi  Gx.  foU  Dooje  fidd  cmptori  coinpctcia  poIic>(icitt  &  lolosilic  pro  cmptore 
«potcft vfOCifctiCMOtbona  fide  com(tfifiKt.  Vt  erso  rc  aliena  pignori  datt 

Seruianz  locos efiepofsitind  fufticitacccptum  fuiflcbona  fidc pignus a  cre- 
(iitorcquod  ipfum  tamen  ncceifarium  idc6  eft>qtua  oon  lic  digi  us  crcdicor 
fi  tcm  alienam  fcienspignori  accepcrit  >  quem  Pr ctor  pet  Scruiana  tueatuo 
itA  illiid  pratieiea  rcqttiiitor  vc  debitor  qai  pignus  dcdic»  bonz  fidci  tmptor 
kuvtjk  tdiiqoi»MMiciwiamadocffa>  intriiwai  yiBpcooquc  poMbci 
bibcio  poHci it  noiifiipfc  po&iclifir»  <|linBiim  cicditori  perfcqucmi  pigpm 
Wi  aliciur  non  aiiter  Prattor  Scniiiaam  accommodat  •  q  uin:  fi  p^pwt  accer 
pcrfcabe9<pMFoblicninavtipot(iit.  Non  4ico P$tbit*i4ti4ytt  nmttf^fiit 
nec  enim  vxicpoteft  qai  ipffr pofsidet  >  fed  ^r  i  xti  p^fnity  (i  fbrce pofiefsion cm 
aUquomodo amtififtec.  Quodenim  bona:HJei  cmptoridcmqbc poilefioc 
Publicianaro  exercere  non  poteft>nonfit  dcfci^u  iuristfed  deiedu  mater  ja>> 
quianonhabcifcocafiia^odcqua^re»  oec  comra  quem  proponacur.  Ex 
^aoioidl^laioo  «  ^ate«atafit»qaodiioidi(jNKiMtiiiBi  i|ipraccdm 
UMifr  nflnqoawfi&CfftcreditociScruiaiiiiDOKroenii  ttiiadoedoi  ipfam 
dibimmii tepcobct  poileisionem  debiiocii  >  fcd  illud  quoq^.atctlfilir 
domoii  f  vtgfdbccdabii^toa  babiiitfmaiiiiimiiiboDis,  ancfiilMii 
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in  ca  cauri  imSt  iUiw  vt  Pr^tor  yulem  a^pacm  jp  ^^m  £cvindicatio' 
aera,  vt  puaiPttbltcimaai dtwmfeicfit  iwaM&Miuc  ppfefto>ncm  ;.oon 
^iiit  fiet  ilUiii  bonif  4Amom  vUomsdo  fucrk  •  icd  qoim  nicntt  noc  kikm 

io  bonistfed  edam  in  dominio  quiriciario  per  "^^wipMrrfirr  nnifimiqBq»- 
admodam  explicaaimus.Quid?An  nonlalicgDiiodicpodindu^m  expis- 
tocif  edidu  Publiciaium  admittcnJinn  eritiinbonisdcbitoris  verceircrcm 
aUam^iusnoinine  non  inocioalti  jnem  aliquamhabeat,  fed  ctiam  vuinn 
rei  vindicationc ,  quali  dominusPvt  pioinde  vdlcat  ipfo  uirc  datjo  pignonsi 
Ci  bonac  Edci  empcor  rcm  a  (c  cmptam  pignori  dcdcrit,ncc  fpcciali  vTla  Pr^- 
toris  taitioiMjQpot  fit  ad  huiiiripodi  pignus  dcfcndcndum.  Minimc  vc- 
rbb  NoA  tam  enioi  infpiciciidiifiiicft  ,  p^J>f f^p|g  ii^^jr^^jj  p^^ipyf 
tat  9  qa^oi  c|ao  iniie  aut  f»fliiti|»icdl#rp  coai|Ktat. .  Vim^  nao.^  iiM 
dttnr  qobd  ea  res  6x  in \iitBk9SM0*$jCtd  eo  colote  tantiim  qua(i  fiiism 
vfucaptt  &  confequentcr  .^na/i  Cit  non  folum  in  bonis  ,  fc^  eMioi  io 
dominio  quiritiario  vfucapicntis.  Vndc  eft  quod  ncc alitcr  cqmpctcrcPu* 
bliciana  vcl  dari  poccft  ,  quam  li  prsccdat  cauiaaiiqua  lufta  dominjjacqai- 
rendi d.  l^uxcuuqHe,  id  cil  talis  quor  eClet iiabilis ad  tran&fcrcndum  pcr  tradi* 
(ioncm  doauiiaiiiiixfitrtditio  l  vero  domioo  fada  propooereturyvt  cxplicai 
&iabinagptCtiMibid«dwi«od^iillnd  ctitai  tddatvt  iwtiUa  ^^tamfff 
qncJciiiioqtcconftitttioalienari  prohibeat»qaitbiSiCa(biiMici|iiiijHQlW 
tMtPamriSCcoiicra  U^etfttMJmt^fmiu  S^jfmtMuJiteod,  fiu  Noa 
ergo  poteft  Eiccre  Publiciana  ,  vcresboHafidecmptavidccidcbcatcdcin 
boniscmptoris ,  cQm  c  contrario  fupponat  non  eflc,  &  obboc  ipfum  fu  oc' 
ceflaria  quoniam  dircda  vindicatio  conipctercoonpoteftbon«fideici&* 
ptori  rem  illam  in  bonis  non  iiabenti.  •  r  u 


E  R  R  O  R   O  Q  T  A  V  V  S. 


RiBD  1 1  fioc  vcdigalis , fiuc  emphytcuticarij»nirop'[^^**' 
^>  rij  aliaratioefl ,  quamfitfundibona  6dccompafiti<umdc 

•y.  -  iure  pignoris  quaricur.  Vcdigalcm  enim  fundum  &  tmphy- 

L'<\  ^  tcnticarium  ita  po0epignorari  vt  valcat  ipfo  iurc  pignttsiltft' 

^^^^^j^  qukn  redc  conilitotum,apparct  exrerpcmro  iiJo.Sfi«iMlft€^ 


lidari  poftsqoo  faad  vcrbo  potefUs  iorisciuilis  non  auxilium  fubfidiariuoi 
PrztorisngnificacurfC^mpignorisobliettio  iiteioiiis&  iuila,id  cnituri  ci- 
nili  ac  legibus  cognita,qQamuis  no«  (it  habilis  ad  dominium  transfcrendum 
iu^tuceunque  15.  ^.i.  Jf.  de  Vtthlic.in  rem  di,  Nec  quod  adio  Scroiana  vci  qw^| 
Seruiana ,  quar  pro  pignorispcrfecutione  datur ,  vnde  tc  pignoratitia  inl** 
dum  appellatur,(it  prxcoria,ad  t  em  £acic.Nam  cdm  pignus  propric  fic«  quoa 

  .  ■  *  *-   -*   ^  mt  T   -i*.  -    j — .^Ji^^i— i 


9k$0'fitimy^,f  A.ffJefiffmM^kmM  nmB^m^diSkndbhf^mibK»»^^ 
tteOMKrihi  dicicor,  otaotcpodeflio  tranficadGreditorem  i.fi  remslie»^ 
9if,fnfnitml,Ut,  Non  pataoerat  ciuilis  legiflator  necefltriani  effe  acflioncin 
vllamceeditoripignoratitio,  aoiafiueispoffiderct»  nnllaci  po(rcta<Sio»J 
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f^ffilSioc  pofleflTioncm  cafu  aiiquo  aut  cx  iniufta  caufa  aminHet,  habcrct 
CiqiJe  intcrdicta  orciinacu  ad  cam  rccuperandam  ,  qu;ppcqua;ccrtumc(l 
«onipctcrc  ^ignoratipocrcditon  cuilibcc,tanqu4m  fibi  &  adpropriam  vtj- 
liiaSCiiipafil^ri^tiAiipmiiibu^  >  przterquimquodadcauTamvfucapionis/. 
pm-mf^^  ^i^^f  vfui^'  1b  quo  plus  iurisbabcnt  crcditatcspignoracic)j 

nyltBI  fllli^rartorccuAodiat  taniiltn  caufain  poflfeflk^gm  mifli  ^ 

ifblMMptfMient /.j.>urr</f/«rrii^ 

(mt^mkoAi£\^ai  dc  pignore  darctur,  non  folum  fi  qi)o  cafu  creditor  por* 
feifiaficBi  pignorisamiljiret  vt  tnl./ScnMtor  i^.ff.de pigntrdi.adi,  Scd  ctiam  fi 
COAtentus  pignorisconucntionccrcdjtorpoffeflioncm  infc  pignoristranf- 
6»9.j«p^(;uri^c*  quo  cafu  non  piguus  fed  hypoihcca  contrada  c/Tct ,  cuni 
6dHiiicfl<t<Bt4i|Qri  paci<a.4e  pjgnorcquam  cius  poflcajoncm  iibiacqui- 
ipRf;  Comcaliiti»«flii|ii  h^bjc^ffiriiudiii»  paatmcopi^  e- 
^^jam  incer  abfemcs  &  dc  rc  »b(e|»tcfildpotcft  /.4.  DJefiffm.K4*ik4tifitL 
i^llfm^m»^Jl4J^pd6iJ^ia^^  i4*|.W/.^V«C«##MMr.  At  poflSoflio^lit 
CQti  non  potcft  transfctri  quin  tradicio  intcrccdat  ,  tut  quid  aliud  sqiiipoU 
Unsquod  fit  tradicionis  vice,  ita  necnifiintcr  pr:cfentcs&rci  prarfentis,  fiue 
apedibu5:fiue a  fcdibus  didam eam vclis  ,  idcoq ue  Scruianam & quafi  Scr- 
«iauum  ac^ionembeneatqaevtilitcrinduxicPrx^^  ,  quar  &  hypothecaria 
•^pcllatitr»qu6(l  pro  hjrpocbccif  priniiliii  noii  pro  pignonbus  intro- 

Vi  *.  'Iff!"'!!'  g^^^fr^f^Pig"*^  quoqiie««ca4itur  foffm 
bJf.iediimJPpf^lttim  poftqolip  pltciitiiiipr  pignus,  &  hypoche- 
cam  nominis  duntixac  ronumdi£Ferre  >  vtrcripcumcftM/.rfji^^«ribcr<s./* 

uff.depiffMr.  quod  ad  formulam  fcilicet  hypoihccariam,  vteiuslegtsinfcti* 
ptio  demonftrai.Cum  igitur  pignoris  obligatio  fit  iufta,id  eft  iuri  ac  legibus 
cognita,&  habilis  ad  rcm  aliicicndam  citra  vUum  auxihum  Prartoris>apparcc 
idquod  fcriptuai  cfti»  d.l.tHt^t^.f.yli.defigitrdUiiii.  ctiam  vcdkigaJe  prjc- 
4iiim  pignori4ari  poffc  %  oon  «bi^^cdpi  <lcbcrcquiUn  vt  ca  pignoris  dacio 
iure  i(^^uUift»C ,  nicii4««lt  tuiliooc  ptmiMiAailit  F«aBS,fed  &  fupcr- 
bciaduni  pratdium  pignori  poflc  diri,  ^m4,'mqwjMeiftileiii3$9ttes/kf^^ 
(i4riff  dAninr.Cvttus  rationisaim  fcQrus  ilic/ir»  vt  non  mioiuvalcit^ijicpj. 
gnnspracdij  fuperficiarij  quam  ve(ftigalis,  quod  hodie  non  minus  compctit 
vcilis  rei  vindicatiopro  fuperficicquimpro  vcftigalifundo/jj»^ra</i7j./. 

l.fef.ff  jerei  vW.Confcquens  videtur  fi  bona  ratiocinatio  dtvi  non  a- 
'  ittid.ias  conCtttuidcbeat  ineare  quam  bonac  fidci  emptorpigaori  dedcrit, 
€Mye^«iil4e4K|>Mlortbon«Meicmptori  vrilc  in  rcm  adionc,dando  ci 
MiiiCMiMiiii|iii  HilMlMfivtilitnivMMttlocfi.  fitcaniaihocipfumeft 

2Hod  nof  iMgmimus  capice  lupcrsoc^ciiBi  piolMMiiaNis  pignusqood  k  hom 
iti  cinnrorccoofticutom  ficnon  valortipib  iurefed  indigcrcaoiiliaPin^ 
toris  vcdefendatur ,  quia  bon»ftdei  emptorqui  h  noodoiB^cmtCtiioilo 
mododici  potcfthaberc  rcm  in  bonis.Angcnir  dubitatiocxco,ciuod  idem 
Paulu»  fcribit  in  UUmfpmfui  n.f.w  vecit^alibus ff.dc pnUiciMremaa.ln  veai- 


^i^os&alijspiadi>squar.vfuMpinonpoff^  Publicianam  mhilommib 
4omciOM  ftfort^lmiofidoaiiki  tcadita  iintudcniquc  dTc  etfi  fbperfictaria 
lofuli  \ nj^n  dominohonottetrtttro«  „^ 
obfcurddiftcilmse{fewn|iw4^^ 

Publiciana  Hctur.qaimpro.c«tcm.  ficAo^jtacft.  Cumcnim  vfocapinon 
IMuiit*  vticMi^minim  cftdiricoram  oominoPublicianam  >qoamVict 
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diximus  eo  coiorc  rolo  dari,quan  rcs  dc  qua  agitur  iam  fit  vfucapti at*tem 
^•f.bMdSiwesJ^w,  Qvj  ergo  ficri  poteft  >  vtfactllusrccipidebBeritop^* 
gnoncw  pracdtorafn  vedtgaliimi  A  A^eifficinfbnrtfi  >  <|«lliiieMICMMI 
pro  ^uibtis  dicuriaciliils  Publiciana^Sed  re^a^mdam  eft ,  idc6>plnt  iadi 
ttabcceiUamqui  iredigalem  fundum « vel  (upe^ficiarimidofiiiiio  acceptc» 
vt  eius  pignorandi  tush^bcic  ,  quod  noahtbct  nneprartorisatncilio  is qol 
fundum  a  noii  Jomino  einit ,  qiiamuis  bonafide  ,  quia&adomtno  ip(o  ios 
habet ,  &  talc  lus  habet  quod  ncc  ipfe  dominus  ei  autfcrrc  poffir,  dummodo 
vedigalaut  tribucum  aiic  folarium  foluacur  l.uy  t.D^^^er  veiitgiLfeiiUuUi. 
mfit£4h7$,f.u&  feq,f.defei wwfo.  l«i.Cdf fund^mimMat,  Yndeficvr 
^oMMdi  |icriuBcgciieci  oowtcflwBBi  iiOBliia»dMiiii,pUcwntaiiwav«f 
prudentum  fciliceCb  vtcibitror,  ntrhnrimfin  miipnrrf  riiiniiimdinrt— 
odi  domini  edent  >  nec  tanti^m  aduerfut  ei  traneois  poffcfloresquoflibec  » 
etiam  aduerrusdominum  ij^tCumd.Lutm  fin.fi  d^er>e6ii^.  Ncmpc  quia  negarf 
non  poteftquin  buiufoiodi  pra?diaiint  in  bonispo^cfToriSt  pro  qutbus  nimi. 
rum  habeantilli  a^ionem  in  rem  non  fotum  inuico  domino,fed  ctiam  coO' 
tra  doniinum,  quod  in  praedijs  bona  fide  empci&i  non  dominoy  aoncontiB-* 


.  *  I  •.••-.'1  • 


.'    •         £RRX>R  N  Q  N  VS.  -  • 

DitliffareBMfimtk  ye^tgdUs  a-  fuperfici<mj ,  cr  Mchtmsqudiiffim^UvtGl^ditt 

eituqiudefriferfi(ied4tur» 


N  quo  camieo  obfimiiri  vclfeiii  dficNiiticlll' 

'oMeruatiioterve^ig^enfi  fbndatiit&fupecficiiriiiftj» '  Mm 
Iqaeoiadmodum  in  CodifrcruntquodveiHgiilettgriMiRititf 
ciuicatum  agrifunc  &publicii  rupcrficiariivefofuncpHujrod 
rum,  iccmquein  eo  quod  ve<Sligalesijmaxiinedicunturqui  in 
perpetuum  2ocatur,SupcrHciarij  vcro  ctiam  qui  ad  tcmpus  iiue  modicum/i* 
ue  non  modicum  W.  /.  u  mfriiwf.  D./idger  tft^it,  l^tem  ii.  $,uD»ste ptikUcsn, 
&  yeCiiidUUi.3*<[mi4k9NUwD^9le'fetfie. '  fu&'iolMtfiitt&i^,-^a6d' 
oftio  iii  cem       d»tar  voftigiiit  pcKdij  |ioifcfai »  difeaa  intcMififtiiJi 
efU»n  TtiUst  MtfidMi  ciniliiiion  prxcoiMiccc  oon  tamfttmai»|of«viird 
Tidccarcompccic  ,  quSlm  rccepto  &  a  prudcntibns  conlbcQto.  Idenitn  efl 
mco  iadicio  quod  Paulus  (ignificat  in  d.i.i.  jJ.i.  fi 4ger  '»edi^.  i jsyerbis  rjmtr« 
pUcntt  eomfetere  ets  tn  rem  4(9M»^»>.Piacuitlc cnim  prudentci  noiUi  fimpiicitet 
dicuncquod  vel  prudentibus  ipris,vcl  Imperacoribus  piacuic>noa  quod  PrasltfQ 
tori,&  (iiniliccr  coiiipcmcidioi||nil  oust  ipfo  iacea>mpeci'»non  qukdAodi  > 
cft  iiPi«OM*Aci»mrti  iAio  iiiii|qicftpodtowo  •citamodiiiiiimflKdicidifci 
cft  fed  vtitiii  mc  oiuilis  fed  prarcorif  dJMPJefipmjk  MMtlfki4h^$,  ca^^ 
dsmh  re^f,  D.  de  reivindk.  ob  idqaooimiraii  ooh  cooipttefe  dKittir  fed  dissc 
ri  diSl.l.i.  f.fuodaitprteter  dtB.  l,mtor  t6.  f.vlfim.  dept^orAt.  Mdi^n.  LVr^e^ 
ttr  j^D.de  retinndtedt.    Idc6  fcihccc  qu6d  numquam  pacitur  iusciuile  vt 
ex  contradiiu  temporali  dominium  rci  aut  immuccTur  ,  auc  aiticiatut  >  i^ 
dco^uc  ncc  vtrcs  in  boais  cuiufquam  fiat^  [cd  cauTam  peigpecuam  requiric^ 

i.fbi 
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I  vbi  Cubc.nocac  iun^.  {^nsmiits  75  jfJtmrJ^n  Ncc  rurfus  vedon)iDtufiV;y 
f  fupccficiei  feparctur  ^  domino  foli  Lnumqu*ni  L6.ff.Je  yfmcjp.  Cur  autem  mi- 
.  tHs  frcqucntcr  dctur  (upcrHci^^  in  pcrpctiiaiii  locacioneni  c]uam  Fundus  ve- 
&igdljs }  racio  fi  quis  eam  <]ucrat  jlla  vidctur  adfcrcj  poHc  >  quoa  fci  c  inutile 
(bium  elTct  abfccdcmc  (if iDper  vciUute  fuper fikie  i  >  a uomodo  folemus  rc* 
^jpMfitsc.  cdm  qacaiMr  4MK  iioii  fit  perpcnnif  vlipimiditt  ciutnti  relidn ; 

(oli  caulam  &  dominiiiDi  &qv9tuv  noa  nuBib  natnirali  , 
I  mKtone  l,i.§Je fitperfii.  Itcm  quia  contradus  ille  propemodum 
cmph/teacicuscdctoonfuperliciariuS)  il  <]uis  priuatus  rulum  fuum  aiceri  jn 
pcrpecuum  firL  cndujn  locarcc  c]ucmadmodum  c^fct  fundus  vcctigaiiS)  ii  qua 
cuiitas  vel  rcfpublica  concradum  taiem  inircc»  ncc  cnim  diffccunt  pcnc  in  a-  ,j 
hq  £andus  vcctigalts & fundus cii)pbyceucicariui.quim  (^u^d  illc publicus  elt  ^ 
iJU  9ttm  $      J4.i.fi4ger^e3tt^c  verd  primtais^fitte  Gt  pniMii  noa^oisyd-r  . 
•eftairfJ  i.Cii5A««/^  vcrotW  tMilercpCTutppt^k^ 

c^fniaimhomii)ibus,qu|iMU^   hitidos ^ios  ioptrpctonm  locve»  qwiiaif^^ 
qaeZfiOO  coocsa&um  luum  cmphytcuticupa  in  Juxic,ccrtaquc  forma  dona- 
tiUB voluit«ne  quzrcndum  elFec  vc  antea  quxrcbacur  inccr lurcconfultos  >  an  ; 
locatio  ilb  dicend^  cllct,an  venclitio,an  eciam  focictas  $..tiieo  la(i.<Ulw.M.Qu- 
iusquxdioniscftcdiisillccratncccffarius  ,  vcqui  taicm  concradum  vcndi-  . 
Ctoocm  ciTc  dcf«ndebio(»4K>n  dqbicareocquin  ex  co  cotra^  dominium  e^  ^ 
riam  ^iTitiajium  Itoiteseljtveo^iMwqaalibecqQamvcrosdoiiiii^ 
(iflcf >ln  accipienircm  cran^crecur,  i  deoqu  c  diredoni  hdbcre  ipfie  debcrec  rci'^ 
vindifiif Mwcicif  S***  vcTft cooifcodebaot  eflc  iocacioncm  cahtum  >  illi  adio- 
■eai  in  rem  nulla  11  accipicnci  accomrnodarcnc  >  fcd  unttlm  pcrronalem  cx 
conduf^o  aducrrusIocatorcm,cxemplocius  iurisquod in locata  fupcrficie 
ante  prztoris  edii^um  DcfupcrlicKbusobtinoiffc  tc{\aturVJpianus/» //./.!• 
i.i.J'.de  fii^r^,   Cur  enim  coBcrahences  camfaciicgenusilludcootra<5lus^ 

SiflbiCyCuiiic  aatora  vc^  cum  adhuc  nulla  erac>vel  quacnam  eflcc  ienoraba- ,^ 
idqtie(acssape^iPai4iiS,<lo«etMi  d,U,fi  ^ger-HOi^,  cdm  ait »  Vcdigales 
lMidoscoc<iiciqiiiioperpecuum  iocancnr » aonvedigalesaatcm  cotqoi  \ 
ciaitacibus  dantur  icacolcodi»vc  priuatim  agros  ooilroscoleodostinquitjdvA, 
rerolemus.Quibus  enim  apcrtioribus  Vjerbispotui/rct  cxprimcre^vixpriua- 
tum  quemquani  cffc  quifundos  fuos  inpcrpccuum  dcc  colcndos.Vnde  cfl  vc 
ex  toc  prudcntum  rcliquijs  qux  in  Pandcdis  cxtant,  nuJIus  fupcrfit  locus  qui  \j 
dciurc  emphytcucico>.contrad^uquc  ifto  cmphytcuticario  loquatur,fcd  om- 
aes  finc  vcld^  vcd^igiliiMis  fitQdis>vcl  dciopcrncjarij^  oiii  auod  Tribonia- 
aBste(piciciisj4Zciioois&  pofteriofomlm|mioromcontncoc]oocsaddi^^ 
dic  de  luo>vc  arbicror  m  Ji&Xetlmfimfim  is;  fJit  >tciigdltiimffJe  TuUkJii  ftm , 
jdftVcrba  iila  cr  Jifs  credb  vtbooa  cmph/teucicariacooiprchendcrct,&  ac-^!, 
cepicpro  fynonimis  Agrum  vcdigalcm  &  emphytcucicariumMrTi/.^./<^  , 
iffSiiw.  id  cft ,  inquicemphytcuricariusHpctatur.  Vt  a  nobis  iam  obfcruatum 
c^klit.io^Cwieci.c^it.  II.  vbi  mulia  icnpfimus  fatis  noua  nec  inclcganiia 
dc^ftin^ioocdoroitiiorum  bonicarijiSi:  Q^icitiarij,  itcmquc  dircdi  &  vti- 
li%ac  loog^aliccsr  c^iilm^acaeceris  inccrprctibus  cradencur%  Scd  illud  tamen  , 
malj^vciiobasiiiiQevidctos ,  quoddifimiiamooami^od^^iaccrfiind^^ 


•i;-  tf' 


x68     ANT.  FARBI  DE  ERROR.  PRAGMAT. 

Qi^udnon  miaus  vcilis  (icadio  in  reinqux  fundi  ve£b>galis  concludori  (fi- 
tur ,  quam  quar  rupcrficiario.Dcniquc quafi  vtraquc  fic prartoria ,  ncutra  ci- 
uili$.Quod  ne  vciUiii  clfc  putcm  ,  mouet  mc  illud  primiim  quod  iam  dixi- 
mus a  Paulo  ita  rcriptuin  fuilfe  md. I.i.$.\.jt4^er  yecii^.  pUcMtt  competere  etsim 
rem  dciionem:  quar  verba   non  probant  ncceliarib  clTc  illam  aftioncm  dirc- 
dl3m(ncccnim  nouumell  vt  vtilisaiflio  aliqua  fittquartamen  fit  ctii  ciuilis, 
forte  indudta  authoritatc  prudentum  cx  fola  stqaitate  cum  (lri6ti  iurisratio 
dcficcrct,vc  in  l.i.^.ttemynrui  "verf.quxmquAtn  in  fin.D.de  a^ua  ^  4qux plMtt.dr- 
eend.Sc  in  plerirqueadionibusinfa^um  dc  quibus  in  tit.Jepr/efcr.verb.Ucit 
non  quemadmodum  a^ioncs  omnes  iii  Fidum  fant  fubndiariar,(iue  ciuiles 
rint,nucprxcorix,ita etiam  vtilcs  omnes  dici  pcflint )  Probant  tamcn  opti- 
me  non  cflc prxtoriam  fcd  ciuilcm.  Ncquc  cnim  vcilcs  aftioncs  prxtorix 
Competere  vnqiiam  dicuntur  fcd  dari,vt  iam  Jiximus.  Dircdlx  quidcm  prx- 
tcJrixpofluntdici  compctcrcfcilicetex  cdi<fto  prxtori>'&  cxiprisverbisc- 
diifbi ,  portquam  Prxtor  cdixitfca(flioneriiexeacau(adjturum  vtccrncrc 
efk  in  Publiciana/.i.j.<5.9.ti.^.i./.i5.  O" D.  depublic.tnrrm  jcl.  fed  vtilet 
prxtorix  non  item.  Ncc  rurfus  de  dire<fla  prxtoria  qux  compcterct  cx  cdi- 
ita  vnquamloqucrcntur  lurcconfutti  \t&\ccrcnt pljcuitcbmpetcrejicifotty, 
Qnid  cnim  artincrct  quarrcrc  an  placuiffct  prudcniibus  id  ius  quod  Prxtor 
edidlo  con(litui(rec?Siqui  Jcm  non  k  prudentum  auLhontate  ius  iliud  potc- 
ftatcm  accipir,rcJ  a  magiftratuum  honorc  ac  dignttate ,  vndc  &  prxtorium 
Schonorarium  appellatur.  Et  hxc  fccunJaratio  cfl^qu^  mc  mouet,vt  acftio- 
nem  hanc  qux  pro  vcAigali  fando  in  rem  compecrt ,  non  puTcm  dici  polTe 
prxcoriamrquia  nullum  Prxtorisediftum  cft  qtio  huiiifmodi  adio  vcl  dc- 
fcracur  vcl  promittatunqux  tamcn  omnium  minimc  pr^rermiticnda  crat,  (i 
nullaiurc ciuili  compctiilfct ,  cum  vcvl'galiuin  fundornm  lus  inRomana 
republica&:frcqucnci(Timum  faerit,  &  antiquiflimum  vc  ex  plcnfqoe  Mar- 
ci  Tullij  &c  Titi  Liuij  locisconftat.  Puio  qu6d  ad  reipublicx  vtilitatcm  per- 
cincre  maximc  crederetur ,  vt  clTcnt  qui  fundos  publicos  conduccrc  in  pcr- 
pctuum  vellent  prxftito  anmuo falario  ,  quod  reipublicx  perpctui  lucri  loco 
c(fet ,  ac  in  mcmoriamrerum  aliquando  pro  rcpublica  bcnc  acfelicitergc- 
ftarum.Quis  vcro  ea  legc  volui/retacccdcre  ad  pcrpctuam  fundoiumpabli- 
corum  coMdu6kioncm  li  ius  itafuiirct  ,  vtcos  fundoj  non  magis  inbonis, 
quam  in  doniinio  liio  conduflorcs  haberent,nullamque  pro  ilsactionem  iii 
rcm  cxcrcere  polTcm?Etfi  enim  fubnixi  crant  ciuili  j*rtionc  in  perfonanj  ex 
contractu  locationis,quomodo  dc  fupcrficiario  fcribit  Vlp.  inl.  i.f.i.  ({"fu^ 
^fr/?c.Nemo  tamcn  dubiiat  quin  iislongc  fucrit  vtiliusfuiurum  ,fi  poHide- 
rentob  eamque  caufam  in  rcm  agercnt,quam  fi  in  pcrfonam  expctircntur. 
Qaa  ctiam  racione  Vlpianus  mocum  ait  fuilfc  orxrorcm  in  d.  $.  i.vt  Sc  inter- 
di&um  proponercc  Sc  quall  in  rcm  adioncm  fuperficiario  polliccrctur.  Et 
\crh  liqua  vllaalia  prxtorij  cdifti  partcdediflet  prxtora<ftioncm  pro  vcitti- 
gali  fundo^dcdilTct  vtiquc  co  ipfo  cdi<Sto  quo  aftioncm  in  rcm  Dc  fupcr(icie 
pollicitus  cft,aut  faltcm  quam  cdi<fto  illo  cicdit  aftioncm  fupcrfici.irio  dixif- 
fctdarcfeadcxcmplum  illius  quam  dc  vctftigali  fundoantea  dedillct.  At 
ncutrum  horum  fa<5tum  eft,quia  nihil  coramunc  aut  flmilc  habcnt  hx  aftio- 
ncs,quarum  fcilicct  vnaciuiliseft.aliera  prxtoria.Ncc  cftimpri)b.ibile ,  ha- 
bituramfuifl*c  a<ftioncm  De  fundo  vc<ftigali  nomcn  aliquad  propriom  i 
Prartorc  Ci  qui$  fuiflccqui  cam  induxi(rcc,quomodo  habcnt,Publiciana,  Scr- 
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-fd*fta,Paulnna,3c  uliae  plcj^  jacik^ad  oDcUn'c*ricic  ni  Jluni  habcat.  1- 
dcoqae  Papiiiuaii.s  noilcr  (ic kac  ciactai  s  3Ctioiit:lk  liin.Iiccr  cie Pohhcumi 
^Saau/mJLinUdam  imukmM,  .nprw.ip.T)Jv»n  ci.  limplictter  icaici ibiu 


ilM  fuit  .vt  a^ioncs  coii  •pooereoc  9  q  ar  poftca 


I  ac  p  1  arci  paum  mwms  illuo  ruit.vt  aaioiics  coippooereoc ,  qi  ar  po 
&  propohue  t'uerunt»0ecuuJgac«./«  2.    /#»Milr  tx  hn  if^ibm  cr  ftq-ih  frt^Aur. 
Aciaoemhil  caub  crjt  curCiuilis  legtfljior  tauidiligens  cflct  m  daiidaa- 
chone  in  rcni  pcofupcrHLicqua ufu  tinproponcndaa^lioDcDcvcdiga- 
lifiiodorHcCc  cnitn  \"  p  blicam  vtilitJic-ii  pcnmeba:  vtdiKin.us,  hatc  vcro 
Dcfupcrticic  uou  iuli  adpriu»tam  ccrum  qui  loJum  aiiem.m  jd  cciii.mtc- 
Buataiic  emulcnc*  auc  conduxjllcni.  Qa  dc  caufa  ncc  l^t^.coics  ipli  niii  po- 
,  Ibnores  pruiiiikrum  fuotrficiario  dau  ei  vnli  tn  rcoi  adiooc»  quod  apt  lili. 
.m^  Paulos  cxpriuMtiK  Jj.iiif<r  itf.|.>//.2)  pig9trui3.  cdm  po(fa|i.aai  dixic«- 
dam  vedligalcpraediiimpignoridaripoirc»  Ittbiungtl^Scd&ruperfidpriiiiii 
poflcyjM/^i  inquit « k§Jte  vtl  >  -tciiwesJtiptt^imiffdMiiur.  Vc  intelligafni|sali- 
qaodruifle  tcmpus  quo  luilbiii  in  fcnjacLoncm  Jiabcbat  fuperficiarii^ 
qujmuis  lam  tiim  nemo  ilubitartt,<,uin  dc  vc  digjli  fundoagcrc  in  rcm  li- 
cerct.Acque  uco  niaiorcm  tu:fle  r  uiont  m  dnbit^ndi  in  pr^Jiu  ruptrticj<irio 
quominus  pign^ri  dari  polic  vidcrctur.pi^iit  in  vcdigaii.quud  collat  cciaia 
^^V^^^  ij.^.^fM  fttpfrtitimit  DJepffMT»  9itMUtidtn  /m/ erfrcits  15.  D^m pn- 
tijrjn  ^•riw6«qoibus  in  locis  non  nili  de  rupcrfiact  pgnorc  agicnry  tiqufi 
dcre  quz  fit  maiorisdubiticionts.    Nam  nec  abfolute  ac  rinipl}4|%9vcruai 
cflfhodjc  vt*les  a&iones  fupcrHciario  dari  fcd  tantdm  €au£icp|piicai/./>/iW* 
/sr  7(  inmtlum\>.prjeied.  D.tie  retytnJu,  iJ  e(i  ita  dcmum  C\  non-adflipdicuiii 
tcmpiis  condu(5la  fupcrticics  proponatur  1m  hoc  cniiri  duiuaxat  cau(£  cogni- 
Cio  vcrcitur.vt  ii  quis  ad  tempus  iupcrticicm  condiixcrit,in  rem  actin  a  dc- 
negciuc.Qucipadinodum  Vip.  cxpiicatio dj*u^.^h§d mi tr^tor  U  H^rfic, 


ERR  O  &  D  £  C I M  V  & 

i  fuperfiLUrio  qui  jd  mod:cum  feni^us  Conduxermtpiinus  canfiittOHm 
firtdutinat^alidfkndi  piJJfllfjreMltemp»treni%*kenfe, 


j»?  V  A  ctiaiu  rationc ,  puto  non  improbabilitcr  dctcndi  pofle ,  nott 
jI  j  fupcrtijiirio  peimJttendum  eiVc  vt  lupcrticjcm  dctpignori, 
]uam  ci  qui  iupcrficiem  non  ad  modicum .tcmpus  conduxeiii^ 
,  acqueim  itxeiligendnai  cfib  quod  gcnciatitcr>&  .iodtftinA^ 
ieapwitei0;mdmfm  cr  m  fupnjkidnft^tmiL  Leimmflmpnftitr,'  Cdnvtia* 
diomio  dz  piropteci|tlm  imlcre  debeat  hoiaCtBodi  'pignos  itcct  a  non  do- 
tfihioconcraiurifl  regolam  cooftiuitnBi  t.  qisam.tpiod  bodieropcrficiacn» 
quoque  vcilcsa<5iione«  dcntur  ,  tanquam  habcnti  rupcrficicm  in  bonis  iu- 
re  fuo  ,  &  cx  ipfo  contractu,&  in  co  plus  iuris  quiim  hkbcat  boiif  fii  ci  cin- 
pTor,qai  non  idcb  habet  Publicianam  quodrem  ciiierit  ..camqi  c  in  bonis 
fuis  pcr  cmptionem  habcre  ccepcric » fcd  quia  pcrinde  habcatur  a  Praricucac 
fiimiiiff^iaknvibOBpifiec  >  ^uBWpiiiiondptti  vfu<;epcrit^.  tum^mebifi.lk 
'idKiib)  'CMierAtti  ^awBldnidiwil-^  ob  «1 «  Mitif WMrvu  ipprviii 
dinailomintum  iMn  lM^iri-|iignorr  atcepcnm«iiOQBljtercu(tur  nicpfir 
Scmiadain  Prancf»«|ukii  ^nomodo.ddMWia^piyfiini.par.Publiciao^iBtt»' 
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turUfdb  eox^.D.de  pigaorAuncc  cxiflimandumcftalio  vllo  cafu  poffe  deftn 
di  pienus  in  fupcrficic  conftitutum  i  fupcrficiario ,  quam  quo  Practor  datu- 
rus  nt  aflionem  in  rem  fuperficiario,ne  alioqui  eueniat,vt  ex  comradu  ini- 
tocum  fuperficiario  acquiraturcreUitori  iusagendi  m  rem,quod  fupcrfkia- 
rius  ipfe  non  haberct.  Quac  ramen  diflinfbio  non  cadit  in  itindi  vc&igalis 
oppignerationem.Generaliter  enim  &indi(lin(He  verum  e(l,Vc£^igalepfs 
dium  pignori  dari  po(re<n6  adhibita  diftindionc  illa ,  vtrum  in  pcrpctuu  zv: 
ad  tempus,nec  rurfuro  an  in  longum  tempus  fit  locacum  an  in  modiCU.Q!i'a 
nec  di(tm(5tioni  huic locus  eft  cum  quxritur,An  de  vedigali  fundo  in  rrm 
actio  competatcondu6:ori,fcd  generaliter  &indillin<Sbcplacutc  competeie 
in  re(n  a(!itionem  ex  hac  caufanonfolum  aduerfusquemuispoileiTorcnhfc^ 
&  adueifus  ipfbs  numicipes,nec  tantum  fi  in  perpetuum  fruendam  funduin 
conduxerinc  k  municipibus  ,  fed  etiam  Ci  ad  cempus  habuerint  condu(5hjmt 
dum  ne  tempuscondu^ionisfinitumfic  L>li,D./$aferyeciig.  vbi  quod  vuU 
go  nocaiiCjita  elle  accipi^nda  verba  illa      tempHs  vt  tamen  modjcum  teni- 
pusexcludJturex</./.i.jJ.«y/.o<<  Mi  de  ffiperfic.  ncquelcgemhabet  neque  ratio- 
neminifi  du(^o  molc  argumcmo  ^  fuperficiario  fundo  ad  vc(5tigalein.  Kam 
ciiin  ve&igalcs  fundi  nondcntur  nih  obpublicam  vtilitatem  ,  &  quatcnus 
publica  vcilitascxigit,nondcbuitaIiadctcriorque  cfTe  condicio  fundorum 
reipublic.T  qui  ad  modicum  tempus  condu(fli  cffcnt  ,  quianec  id  vnquam 
fiebat  nifi  cx  vtilicatc  ciuitatis  &  rcipublicaf,cum  vel  vtilius vidcbaiurjvcli- 
litcr,ideft  in  perpctuum  fiericondudionon  potucrat.  Iiauuc  quodPaulus 
fcribit  in  dU.\,D.fi a^fr  yeCiig.uon  ita  eft  accipicndum,  quali  non  ve<fligal" 
fundi  fint  omncs  ilh  qui  non  inperpctuum  locantur,fed  itapotiils,  vt  ve<£ki- 
gales  fint  qui  locaiuur  ea  legc,vt  quandiu  pro  his  vc(5tigai  pcndatur,  tandiu 
neque  ipfis  qui  conduxcrint,nequc  his  qui  in  locum  eorum  fuccefTerini  aut-- 
ferri  eos  liceat(fic  cnim  apud  Paulum  Icgendum  cfI)Non  vcutigalcs  vero  illi 
qui  ita  colcndi  dantur  vc  priuatim  agros  noflros  colcndos  darc  folenius »  id 
cft  non  ca  lege  fed  ccria  mcrcedc  qua:  non  vcfkigalis  &  tributi  loco  fit,  fcJ 
fi*u<fhium  modo  refpondcat,fi  colonus  fit  nummarius ,  aut  ad  certam  partcni 
fru^uum  ficolonus  htpartuirius.  Altero  cnim  ex  hisduobus  modispriuati 
oranes  locare  agros  folent,non  etiam  ita  vt  quandiu  penfio  folueiur»  non  li- 
ccat  locatori  rem  fuam  auffcrre  condu6lori.Ca:teriim  fiue  in  pcrpctuumih- 
ue  ad  tempus  agri  ciuitatis  locati  fint  fub  lege  pcndcndi  ve<aipJis&  tributi, 
atque  ita  nc  interim  expelli  condu(5lor  polfic  crunt  haud  dubic  ve<5ligaies  fi- 
uc  in  perpetuum  locati  fint,fiue  ad  tempus,vt  conftat  ex  coniun<5iione<^.  /.  i« 
cuml.iflt.eodt  Quanquam  frequentiuserat.vc  in  perpctuumlocarcntur »  Ra- 
rius  vcro  vt  ad  tcmpus,nec  aliter  vt  puto,quam  ciim  non  rcpericbantur  i  q»Ji 
conducere  in  pcrpetuum  vellent.  Eft igitur  neccffario  duplex  admittenda 
hxc  diffcrcntia  inter  vcc^tigalem  fundum,&  fiiperficiarium»qu6d  pro  vefti- 
^alitundo  datur  in  rcma(5tio  eiiamfi  ad  cempus  modicum  fa6:a  condu<ftio 
iit,& confcquenter  valet omnimodo,&  omni cafu  fundi  vc(5ligalis oppigof' 
ratio^tiam  citra  tuitionem  prartoris,ac  pro  fundo  fuperficiario  nec  datur  ifl 
rem  adio  nifi  caufa  cognita,id  eft  nifi  ad  non  modicum  tcmpus  f^^^ \oC3^ 
lit.nec  proinde  valct  oppigncratio  fuperficiei  nifl  eo  demum  cafu  quo  dcbi- 
tor  qui  eam  dat  pignori  condu(fi:or  fit  ad  longum  tempus,quo  «tiam  cafu  Jjo 
ipfo  iure  valetoppigncratio^fed  tuicionc  tantijm  practoria,  vt  dc  feruitu"'^' 
afuperficiario  confututisfcriptum  cll  in  d.l.i.§,yltJe  fr^crftc.  ^ 
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£&RORPRIilVS«  - 

^  XFt.ie  AilliTM  iUii<Uuper«ft»qiio<i  (bpcrioreDecade  obied- 

.  vbi  Pratotrcribicin  ve^g8libiUiAiDaUbprdrdiis,qo«  vfoia-': 
I  pMioQ  pofTunti  Publicianam  compeCtrtfifcrtcbonafidefliSht 
§ii-_^^^-^  tr.idita  funr^idemqae  eflc  fuperficiariam  infulam  ^  non  ^tni« 
no  bona  hJc  c  i  cro.   D  fficile  iiquidcm  vidctur  intclligere  cur  prapdiorum 
vecl!gal!umi&  ruperficianorum  facilius  reccpta  fit  opp)gncratio,quam  pr^- 
(iij  bona  Ede  cmpti  cuius  nomme  PubiicianacompctitiCilm  d comrario  dif- 
iiciliiik  Gi^ftonmik  vc^igalibus  &  fupeificiarifiiilenir  Pubiiciaiia  quam 
Mo  cfiefla^DiifictUiiaenim  «ifi  PBblidanam  pfoftmliaFt^igalib Jlt  fuper- ' 
nciariiSf  cx  eo  apparet  quod  ▼focaptnullomodo  poflunt.   Obfiame  fctncct- 
iDalafidc9&  fcienciareialienzyciimisqoifunduro  ve^galem  autfuperff- 
ciariuin  conducitialieauin  cire  fciat^non  miniks  quain  qui  accipit  pignori»de  ■ 
f[aoia  i.fi*nori  il.lXtleiffuLJp  ctfi  in  fiiperficiario  prxdio  aliafpccialior  ratio 
«(Uncmpetquiafijperficiesfinerolo  capi  longo  tempore  nunquam  poteft 
lamq  fMn  %(),D.dt  rfuctp.iu  vt  fi  quarationc  vrucapi  iulum  aon pofllt  -%  nec 
iiiperficies  vfucapiatur Lf  fdimi^  ttdm FMrb  non  dacnr  alio  coiobe  Publi-, 
daDayquara  quau  iam  vfucapta  fit  eifca  dc  qua  agimrldtwwyaf  InfiJeti^i^ 
iDdtfquenimirumeftquodea  adfcio  ia  httrcbos  qoa;  v(ue^  flODipoflbnff 
puta  in  turtiuiitaiitiniSKUo  fugitiaolocom  non  habct/.)fiirf  4BaRW9«#Jktr  ^ 
Cii9  D.JeVyblkfitn.in  rrm  a&.  Cur  non  ergo  facilius  pcrmiltitur  oppignoratio 
rei  bona  fide  empt;^ ,  quam  fundi  vcitigaiis  aui  fi»pcrfici3rij?  Sed  fijcilis  re- 
fponfio  efl  ciuf  demumfundi  ve«itigalis  aiit  fnpcrnciar))  opp  gnerationcm 
jpfo  iure  valcrctqae  dominusip/elocauerit>condudor  veio  ojn  -^ncraoerit»  ^ 
iiOD«aintftliindiia^e«era  ttllMitfityaatfuperficiariusi  iufiicit condt»-  > 
domcDmefie  (itiein  perpetoamiiuieadttfripDsaiit  leogom  aut  modicDnry ' 
iediUiid  primdm  ac  jnagiaiiKt^writar » vt  dominva  verd  ftieiitilic^^ 
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iocauic>alioc]>iicercuin  clliAt>  co  c|ui  ooininus  ipic  non  iir,  Fundum  ve^iga. 
Ic:n  auc  fuperticiarium  fiei i  luiUo  modo  pnire «  quatr.uis  nihil  vecec  alienanfi 
quoquc  rcni  a  non  domino  iocarj  pcrinile  ac  vcnJi.    Piuscnim  cft dicerc 
fundunivcdigalem,  auc  fuperficiiri  im  oui.n  coiiduftum,  cjuia  nvJli  qucm- 
admodutn  qmfcjttis  reitjgjlis  &  fupe* nciarius  idem  &  conJudus  cft  i  ia 
pofliic  quis  c  contrario  dvcerc  vcc^igalcm  aut  fuperficiarium  cllc  funduni 
omnctn)quicondu<5^usnci  liquidem  ve(^igaJcm»autrupcrficiariuipfuQdtim 
clFc ,  rcalc  ;iliqu|d  eft  >  &  tale,  quod  affi^:it  rcm  ipdiv  fjdiquc  vt  calis deno- 
niinctitr,cumLlk'iiis pr«rdij  LqttiiJ sthud  S6J/9rrb.^^m^c,    Ac  proindc domi<i 
num  cfle  neccdc  eft  cum  qui  rcm  vclk  af&erc.Nam  Sc  indc  cft  quod  ncxuin 
prxdiorumjnonaiiapcrfonaiacit »  qukmquc  iurepotuit  obligarc,  inquii/. 
ylt.Cfi dUen.rfs pignor.d.it./irjcui  conkqucnscft  ,  vtli  quisfundum  idomino 
conduxccit  in  vccli^alcm  aut  ruperficiarium,non  indigcatPubiiciana  ad  rcra 
vindicandaaijcuni  fuo  nominc  nab:at  in  rcm  adtionem,  &  quidcm  ciuilcm 
«lefuudo  vftifli|ak ,  Prartouiani  vcrode  fupcrficiaiio ,  vtpftcndirau^capiic 
prxccdcntc,  fcilicct  quia  caufam  habct  a  vero  domino,  qui  ius  in  rc  con^i* 
cucrc  potuic:  concra  vcr6,is  qui  cmic  ^  nondomino,  ficuci  iusnullum  in  re 
Kabcc  ita  ncqiie  adjonem  aliain  habcrc  potcft  quim  Publicianam  adauo-, 
candam  pon"clIionem,ri  quo  cafu  cam  amileric.Ac  cilm  Paulus  Hoftcr  fcribit 
ind.l.cuin  (jtorifus  \z.§.in  'veLiig.tlthuj  ff.de  fublidan.inrem .icl.\n  vc(5bjgalibus  & 
alijs  prardijs  qux  vfucapi  non  poffuiiC,  Piiblicianam  compccercde  ijs  prardijs 
inccUigicquae  fiatquidem  verc  vc^igaha»  Ccd  quscmpta  finc  non  canquam 
vc(^igalia,fcd  canqu^m  propria  vendtcoris,idefi,tanquam  ^domino.cilmta- 
mcQ  reucradominusnon  fucrit  isqui  vcndidicfcd  vel  illc  ipfcqui  vccfb  ga- 
lcm  fiindum  a  ciuicacis  adminiftratore  conduxcracvc!  alius.  idcoquc  bcnc 
addit  Paulus (iforte  bon.i  ficie  mihi  tradita  fint ,  id  cft  ,  fi  ca  emcrim  8f  per  cradi- 
tioncm  acceperrm  bonafide,  cxiftimans  pcr  crrorcm ,  dTc  illapropriamci 
venditoris,ac  i^noris  cflc  vcftrgalia.  Si  cnim  fiiircm  cllc  ve<fligalia,noc  ipfo 
cffcmin  mala  hdcquiafcircm  cllc  aliena,  &:  confcquentcrnon  tantum  vfu- 
capio  impcdirecur ,  quae  omnimodo  &  omni  cafu  impcdicur  nc  pofTc/Iio 
ncgltgcntia  conductoris  noceac  ciuitaci  cui  nihil  pcnitus  impucari  potcft, 
fcdctiamPubhciana,  qux  non  poccft  comp  ctcre  bonafidc  9  &  quidcm 
quor  duobus  ccmporibus  inccrueMcric,concr.i(5lus,&:  traditionis I  fedeifi 7.4- 
Uds  Uum  qij  $.v/  i^itur  cr  feq.eod.ut.  Sed  cilm  puto  pr.xdia  cflc  mei  vcnditoris 
liccc  regera  fint  vc<5k  gjlia,vfucapio  quidem  i  npeditur^quia  pr^ diorum  '^pfo- 
rumnon  vicinni  ,  fcdqu.ilicasimpoditnc  vfjcapipo(Iint,licctabonxndci 
Cinptore  puftidcantur ,  nifi  fi  qoanJo  ipforum  municipuin  f  ctum  &  neelt- 
gcncia  caufiin  dct  viucaptoni  ,  qucmadmodnm  in  fpecic /.  y/A'"''*!^- ^  •A''' 
yf^tgdibns  ff.de  JumH.  itifeci.  de  cuius  renccntin  6f  rationc  aducrfus  omnium 
inierprcmm  noftrorum  fentcmias fcripfimus  /i/>.id.  Conie&,c4p.u.  At  Publi- 
ciana  tameu  haud  dubx  compctit,pcrindcacfi  vciftigalia  pr^dia  non  eflcnt, 
quqniam  o  nnia  hicconcurruutquiad  induccndani  Piiblicianam  funt  nc- 
ccflaria ,  ni(i  q  6d  cum  non  folcat  dari  alio  colorc,  vt  dixirous,  qnam  quafi 
rcs  iam  fit  vfucapca,non  vidcbatur  poifc  aptari  ad  ea  pracdia  qiut  quia  reucra 
funtvedigalia ,  vfucapi  nullomodo  pofllmr.    Ft  hoc  nimirunt  vnum  iliud 
cft  ,  propccr  quod  ncccflc  fuit  ,  moncrc  Paulum  in  his  quoquc  prxdijs 
vcdigalibus  ,  fupcrficianjs  &  aliis  huiufmodi  fi  qua  funcfimilia  ,  Publi- 
ciaoacQ  locum  h.:bcrc  t  cilm  iuns  commuiis  rcgula  rcfiftcrc  vidcrc- 
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i.  fifr.    Ratio  autcm  iumhujoy,  nondiac^i  xrcrcb  cft,  qrain  qvx  inob:«' 
\  fupradi  ro  Conje(5turvmTi  locq^aDatl  ^AJit,4uQ*i  OC(^ue  ipfiuspia-tiij^ncque 
peifonse  poilidcntisvicio&odiofiatiicvrucapipofliiit  ,  necrutfusobali- 

ficiario  alienatuio,  fed  folo  faobtc  dnicltis»  ciiius  intercfi  quaoi  maxi- 
imlorveAifAlefibtlKre^*  &quam  ramc&fcriclitarinonoportetexfa- 
&09il negU^nfiacondudloris  ,  h  i^orte  is  vef^^gaiem  fundum  dolo  nialo 
vcndidcm ,  aut  per  nimis  lawm  fijpinamquc  ncgligcmiaiTi  nb  alio  poll  dcri 
pafTuslK,  iion  inrcnnina  tamc»annui  vcctigahs  lolutioncj  qtantutnuis  bo- 
nam  iiciem  habucr it  pollciibr.    Addo  /;o«  mieymifja  jinnui  vt-iit^aih  fduuonf» 
mjia  ft  ponere«  ruille  iiiunicipes  ncgUgcntcijn  vcdkigale  cxi&cndo«)am  po^-^ 
i^iropetari  prooria  n«gIigeB|ieii  c}ux  proindeiffucepiooitocunifiiceietk  • 
auandoqHtdeBi  toUem  f^uorcm  ilkMB  cuius  Ibliits  ratiooc  ite  recrptoin  cfle 
Jiximus  vtfundi  vc6Ug^«v/MCapi  non  po0Int:Nec  enini  abfoluic  vcrecft 
propoiitio  fi  q»is  dicaCtFwi^l  »c^it^os:vfucapi  aon  poflV,fed  ita  desnasa  i 
liaddat  condicjonem  ^w«w<ti/>f^A'/  imfmi^inmhilpoffn  vi  conftjtPA-</.^./</f  >c- . 
cii^alibtu  in  fin'  Inaputaii  porio  ijs  co  dcnium  cbIu  nihil  potcft  quo  non  fue^- 
rint  ncgligentcs  ad  ca  oyiniafacicnda,  qua:  luris  fiii  coniecuaiidi  graiia  facc- 
rc  dcbuernu,inicc  cjua:  ptaocipuum  iliud  cU,vt  non  cellicnt  exigcre  vedigaiis 
asaui  fbi  ucioneni,  quia  vc^^lioni  fimdorfln)  pcrpeGsa  ^akx  £f  condicio 
cft  9  vr  qoendki  pro  iis  vedi  gal  peoda  ti^,  t  a  m  cl  iu  oeqoe  hia  qoi  coadoxeriiic» 
neqnetp  Qui  in  locunp  C9Wt|[vfii^teABoc,aotfern  resioieyoflfeiUi./j|fcyii' 
>fB^Vnclefic>quod<ad  fioi  iloibam  maximc  peiti»em<qoi  eraitihreftjgi^ 
Iisfundiconduiftorc  pcrindctutus  fic  3  Jueif  us  munici{>e«jpib»fiueagrreVO* 
licfiuccxcjperc,  adccique  licct  fundum  vcCtigalcm  cfle  fciucritjatque  fi  ipfe 
fijndum  vc^:galcm  condnxilIcr,quia  condudtoris  loco  eii,quod  ftfhcit  vt  de 
vedigali  fundo  agerc  poiru  d.^.fi  de  yecit^ahhtu  ,  dua.naodo  non  ccfletur  in 
'   canonisannui  folittioncfiue  pcndatur  vcSigalab  c&ipfo  qui  conduxit,  fiue 
abeo qni  io  Ibcoioeittefocceflbit/Jb» w«fi£i(/»^     31  ff,de  pignor.  In,qoo  * 
ohM  iwiB  luriMe  vedigalieSoiMli  coadQAott^ki  ewpliTteotft  qu  i  ^  pr iuaco . 
hmdaro  inempbyteuiim  acccpicHicemiii  non  porcft  rcm  alienare  irreqoi* 
filo ^oyiiHlO 9  aHoqui  cadit  rcs  in  commifTum  l.vit.Cde iur,emfhyt*  Sokis  fUe 
qoi  emphyteufim  ^  fifco  acccpir,ius  habct  transfcrcndar  illius  iij  cxtraneom 
pro  arbitrio  etiam  pcr  donationcm  ,  irrcquiiito  non  folum  fifcojfed  etiani 
judicc  ,  dumniocio  fuisquibufquetcmporibusca  qux  fifcoprafitanda  funr,- 
reprxfcntetjidque    noua  ConiUntini  Impcratohsconiticutionequ^extai' 
in  U.CM  jund^atirm>&fah9e9fJdKA}ik;^ll^  m  alijs  picrif- . 

yeeedem  fi>leate(iiaeolefife4e  leiptiUiueyaiic  cto}tatis>vtin/^orw>ejyi&' 
mf^.itrekumthwjniic.ftffid,2yidi^  lfMJiiftmikgJondhd,fifinm  9ff.jkipo- ' 
HmrjmpifimJhdJ.^^C.de  remtff.pigiiii$.^tofA^C<fic  accedir  i«s  liftt  ed  ios  doat»» ' 
tis^ctkn  vtrtimquerit  poblicuiD,quam  ad  ius  prinati.  Ex  quo  3pparer,vt  hoc ' 
quoqucobitcrmoncamus  quam  crrcnt  gra«iter,qui  hinduin  vcctigalcm,&  * 
cmphytcuticarium  pro  eodcoi  accipiunt,qiiomodo  aceepit  ca  pro  fynonimit  1 
fHie  Tribonianufi ,  iiue  interprcffaliui^qui/qu is  fuit  qui  Titulum  Pandcdba-  ' 
mm  fic  concepit  St  s^t^  ¥iSi^J40mphyteitti€,fetsi.<MntA(iUem  di^ren- ' 
itiiod6disiiinMMpofotiide.fit4A«cfr  MMVotatiidooni-gcseravqus 


tJOymUMIf 


Digitized  by  Gopgle 


^74   ANT.  FABRI  DE  ERROR.  PRAGMAT. 

ERROR  SECVNDVS. 


friuileiio  fundarum  tfe&igJitm  m  CMpt  yfucdfitnis, 

V?n^^B  v€ter  VM  quemadmodum  non  polTuntmunicipcscondado- 
)smw^^  fundi  vedii^alis  expellere  adedque  nec  eum  qui  in  condu- 
yS^^^  ctoris  locum  » fiue  vniuerrali  ,  fiue  Hngularj  titulo  ruccclTerjc» 
dummo<16 promifTum  vedligal  pendaturjica  ftacim  atquece(ran> 
te  tankcondudborequ^mponenbrein  folutionc  vectigalismunicipesnihilo 
magis  ius  fuuni  exequuncur ,  incipit  effe  aliquid  quod  podit  i)<  imputari  i  fk. 
quod  proinde  facere  debeac  ,  ne  vllo  fauotedignifintpropcer  quem  im- 
pediri  debeac  vfucapio.  Nec  eft  quodquisdicatfecundum  hancfenccfv-. 
tiam  fieri  vt  parutn  auc  nihil  priuilegij  habeant  ciuicates  pro  fundis  ve^iga-» 
libus  fi  non  alicer  eoruna  vfucapio  impedicur>  qnim  eo  dcmum  cafu  quo  vc- 
(ftigalabaliquopcndacur,  cilm  nuiia  ijspoiric  impucari  negiigcncia,quandiu 
vci^tig il  cxigunc,non  folcac  autem  vfucspio  nocere  nifi  nc-gJigcncibus  aducr- 
fusquQsroios  comparata  cfl.Nam  iino  ver6  priuilcgium  in  eoniaximum  e- 
lucec,  quod  in  priuacorum  fundorum  condudionibus  longc  aiitcrobrcrua- 
tur,nam  fi  cum  haberem  vrumtVudtum  Fundi  Corncliani,cum  fundum  pro. 
priecarius^meconduxeric  ,  podca  vendidericSeio  non  dcdu(5bo  vlufruwlui 
placuit  prudentibus  non  poile  mc  vfuinfrudlum  pcr  emptorem  rccinere,  fed 
cum  amitccre non  vcendo.Iicec propriecarius mihi  penrioncm  quotannis  fol- 
ucriCjinquit  Vlpianus  cx  Pomponij  fcntcmii in l.Vompouiuj  i^.f.tfmh.tmd.v- 
ftufi-.dmiuybi  fubijcic  racioncm  pereicgantcm,fcd  quam  ex  pragmacicis  no- 
flris  pauci  &  inquirerenc  &  probarcnt  U  non  ab  Vlpiano  cxpreHa  cfict, 
\  \iic[\ih,non me» n^mineyftel  fuofi uiius efi emptur.  Qnacciam  racione  (ubiuiigic 

bidcm  Vlpianus,  fi  k  mc  frufluario  conduiflum  vfumfiudlum  quis  alij  loca- 
ueric.rctiiieriquidem  vfurnfrudum ,  quia  fcilicet  fecundus  condu<itorfoJet 
poflTiacre  cius  nomine  cuius  &  primus,  ftd  li  proprictarius  idcmquc coni\a-  f 
«Sbor  ciim  localTcc  alij  fuo  nomiiie diccndum  cilc  vfumfrudum  pcrindcamit- 
ti:Non  enim  meo  nominc  fruitur  colonus>fcd  cius  a  quo  conduxit,qui  potrb 
n5  meo,fed  f«o  nominciocauit.Scd  ccff,inquit,vfuinfru6tuma  me  cmptum 
proprictarius  vcndiJiricc  ,  xqucamitcerem  vfumfrndtum  ,  quoniam  &:  iiic 
non  vc  i  njc  cmpco ,  fed  vc  fuo  fruicur  fundi  empror  :  Ec  racio  huius  rationis 
illa  cft  ,  quia  ius  vfucapionis  non  folum  ad  puniendam  dominorum  negli- 
gcnciam  comparata  eft,  fed  etiam  ac  potifrimum  fauorc  boni  publici,  bonar- 
que  fi  lci  poirc(roris,/.i.D.<:/f  vjUcap.  Sccundum  quam  rationcm  dicendum  ef* 
fcc  Eciam  vcifligahs  prxdij  permitccndam  cffc  vfucapioncm>aucfalcem  longi 
tcmpQris  poHciTioncm  ,  camccfi  aiinuum  vedigal  fua  quaque  uie  folutum 
prol3arerur,nifi  ciuit.icum  fauor  etiam  publicus  concrarium  lus  cxtorfilTec,  vc 
non  prii\s  pollencfundi  vcifligalcs  vfucapi,  quimaliquamunicipibus  ncgli- 
gcntia  imputan  poIfcc,nec  cam  polTcfloris  titulus  &  bona  fi<.les,qu<iin  muni- 
cipu  u  culpa  &  focordiainrpicci'ecur,quod  in  ca;ceris  diucrfum  eu.  Ar  quo- 
niam  iusillud  nontamaliquopofreironsodio,  qiiamrolo  ciuicarum  fauore 
induftam  fuit ,  mirum  non  ell  dari  Publicianam  bonzfiJci  cmptori  etiatn 
pro  vedbigali  iundo,qua  nuis  vfucapere  illuin  non  poinc,quoniam  Publicia- 
na non contradominum  exercetur  vt  vfucapio  >  fcd concia  cxcrancum  pof- 

felTor 
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CciTorein  qui  (lue  booam^tte  maiam  fidem  habcaMiuilo  cert^  fauore  d^mis 
viderj  potcil  contra  euiD>qui  prior  bon^  fidci  poitcnbr toic> ^u^iaqociuiili 
ifMMj^disct  vlucapcrc  £  £uior  ciuiucis  noo  prolubcreu  . 


ER  R  O  R   T  E  R  T 1  y  S.,         .  • 

l     ^         .  .  ii  J    »  4.- 

p^^^^  Vperficiaru  pra:dijhacquoqueparieratioaIia  cft.Eiute- 
^^^^i^  nim vfucajNo  impcditiiriioiifiiiocetliqooilJiits  oui  fupcriiciefli 
aat  voididJMiK  locaniCyVC  iMqac  odio  vUo  bona  fldc  ^MMh 
^  f<Mlntioiicnierincc«fiNia9quia  nonqoainAipcr6cies(rncroio 

v?ucap}#aut  lon§o  tempore  acquiri  poccft  dU*  mmifumH  x6,  c      fdum  5  9*jf. 
Wf  v/ji(r4r^.nqiiidem  &  ciuili  &  natoral  i  racione  pnMiino  ncceiTe  cft ,  vt  ad  cwm 
(cmpcr  fpedct  fuperficjcs ad  qucm  & ioluml.i.DJe  fhferfic.  Qua  de caufi, 
difficilius  videri  poterat,vr  pro  fundo  rnpcrficiarjo  Publiciana  poffcc compc- 
tere,cu:n  pcr  ipfam  rei  Jiatuiam  fiat>vt  iupcrficici  poifciror,quantumuis  bo- 
fluiifidcm ,  &  iuftoBCfiultttnlttbcac  >  vfocapcre  taaicAfupcrficiemnuiii-. 
^oaaijpoffic :  fcd  tamen    la  idcm  fimor  eft bome fidei  poraToris  hoc caft» 
qui  eflctfideviedigali  fundo  ageretur.net  &oorabiliorviderl-potcft  qui  fii* 
peifidarliim>foodB  qojto  qoi  vcdHgalem  poffidecnon  immentd  placuit  ide 
iurisin  vtroqucprapdijgcncreconfriiui,  vt  pro  vtroqiicPublicianadctur:  ci 
vtdclicetqui  fupcrficicm  emitanon  domiJio,  quem  dominum  cflcarbitra- 
batur :  hoc  cnun  rempcr  requiritur  ad  inducendam  Publiaanam  ,  vt  aftor 
icm  acquifiuerit  bona  fide,  id  cfi»  ab  co  quem  putabat  cfTe  dominum  ,  &:  eo 
aaimo  naftuifit  pofreffioncm  vc  credatfedominum  cife  iquittmtjryiy  $»un 
ikJ^.dt  PMtM  rem  jfiF.  Qapd  chm  'm  fi^  non  poicft  meo  iudido  dclendi 
qood  Accorfios  volait  Dari  Publicianam  non  ci  unt^  qui  foperficiem  e- 
■Kril>veIoQnduxeric  ab  illo  auem  dominum  cire  crcdebat,fed  ei  quoquc  qui 
emerit  vel  conduxerit  ab  illo  quem  fupcrficiarium  eifearbitraoacorcto 
non eflct.Ncc  cnira  fieri  pofff t  vt  fc dominum  crcdcret  is ,  qui  ab  coacqt^ 
rerct  qucm  fupcrficiariiwn  cflcputarcr,cumncmo  nefciatfupcrficiarium  non* 
modbnoncfledominum  ,  fcd  nccfieri  vnquam  po/rcquamdiufuperficia- 
nus  manct.Ergo  nec  fieri  poteft  vtPublicianam  habcat  emptor  qui  tapqu^m 
l/operficlario  toniparaoiif  non  cara  qubdfoperficiem  vfiicaperc  numquam 
poffit^qDamqHodipfius  vicio&mafafideacctdai-nevfacaperc  poffit»Rcm 
mlicccqoam  icit  eSi  alieoam»ho€ipfo  qu6d  crcdic  cile  fupetficiariam*Qjio 
exemplojnec  illud  quoque  po/Iiim  admittcrCiVt  Pubiiciana  habcrc  is  dcbeac^ 

3ui  fundu  emittanquim  vc<?liga!c,  id  eO,ab  co  quem  ved^igalisfimdi  con- 
u«^orcm  cfle  cxtftimabat.Nam  &  hic  pcrindc  in  mala  fide  eft,qui  rcm  non 
tancdin  alicnam  cmic&:  a  non  domino  (  alioqui  dcPablicianatradaiMii)in 
!  aoii  eirct)fcd  ciiam  quafi  aJienam,£;  conrequencer  non  eo  aoimo,  vt  fc  do- 
mtaom  Mffic  crederesnifi  fiipina  plan^  ftul64aoeiorts4m]iericia  lapfus.  Quid 
tigp  ?  If  demum  agere  Pohiiciaiuipotcftde«iiiid»v«ftifiili  aut  fupcrficia- 
.Af,i^kmitd^wktQ  qjiidciiiiirid  fft|.l veftigalis  fundi  condoaoro 


VT^  AHin  rA3R?  BE  ERRORu  PRAGMAT. 

aitt i  rapejrfaftterio. alic cciant ah  alio  C\  voks^prcdiuiu comparauorirquocJ cr 
;vcra  v^vti^Jc  FuicV^KC  (uf er^cuciututijed  non  un^|«m  vectigaie  ani  luper- 
ficianuniiquod  citra  oiaivai  bJotu  ficri  qoo  poliec» Aibona  ddc,id  clL^n- 
quam  prjtdiuiu  quod  ai  vcndicorein  iure  <ioiiunij  pcrtinerct.  Naiii  ii  quii 
cmeric  fundum  vedigalc()i  taiiquam  Vi-ctigalftBiid  ed.  ab  eo  ipfo  quem  iae 
baceirecon^ndoremidcuCiPuoiicianatnliabercnonpote^tfobilance  ei  fua 
mala  6de>vc  diximlis>  ita  nequc  Publiciana  indigec,  cum  babcac  fuo  iure , Si 
mcro  iure  a6t ioncia  in ^em  qux  de  fondo  vedigali  propohta»e(l  non  minils 
quam  Ci  ille  vcl  a ciuiucc conduxidett  Siquidcm hac  paice  nihil  oainino  m- 
Ccrclt  an  funduin  qais  ^ciu.taccconvluxenc » an  vcro  in  coiidu^oris  iocum 
fuccelierit.  JJ.i.D./i.tier  yedig.d.l.i.  x  yniiialt  51.  D.'cie  pi^nvr.d,  L /ifinttA  ij.  /. 
fide  yecit^Utlms,D.  de dsuxn.tnjeCi.  Qu6.i  ii  quis  hindum  tani]uaiii  vc^igale 
emericab  co  qui  neq;  adtniniriracor  ciuitacii  ncquecondudkur  erac  ,  nuliafli 
is ad:ioncm  h  ibcre  potefl.ncque  l^ublici Jnam  propccr  malam  iideiiitncqae 
ai^:onem  dc  vecliv^ali  fundo  >  quia  vcruin  cfl  >  vediigalcm  iunduin  non  clTc: 
Abfurdum  auccm  tic  dicerea<f!liuncm  qii£  noji  niiide  Fundo  vc(5tigali  pro- 
pofita  cll  •  ecum  pro  non  vei^bgali  vel  compecere  vcl  dari:  ncc  aliud  camen 
erutcam^ci]  rcuera  vccfkigalis  rniidus  fueric,  fed  ab  co  vendicus  qui  ncq;  coa- 
dudoripfe  tuerit,ni.quc  a  conduCtorccaufam  habuciic.   Vt  cnim  adio  dc 
funJo  vcciigah  compcucnoii  fu  Hcic  vcCtigalem  tundum  efici  icd  pisrcrca 
ncccilc  cllcum  qui  jgcrc  vclic,vcl  couductorein  ipfum  ellc  vcl  falccm  aco- 
(iudlore  caurjin  juc  ineJucJtn  auc  immediatam  hjbcre.  Eadcmquc  raciofa- 
.  cic  vtncque  illi  poflit  aiiqua  ailio  competcre  qui  rem  alienamemit  tanqua 
fupcriijiariaiu  &;  tanq  »ain  alUjHrticiarioiqui  ta.ncn  ri  periiciaiius  noii  crat, 
/iuc  fupcrticiaria  infuia  tucrii,liuc  non  tuent.   N.m  cniin  plus  iuris  habcrc 
poccll  is  qji  pr.cdiJin  emit  tanq  am  tupcrtici  irium  qu^m  q  i  tanqoam  vc- 
6l'gile,fiuc  dc  Publicijiiatra-ts;tur,llje  dc  propru  aclione qiiOC  uc  vcdigali 
fundo  propolitaclt  lureciuilwaut  Jc/upcrhcica  przrorr  promiira  Nain& 
Iixc  qu«  dc  fuperficie  datur,iii  co  mm  is  iuiis  habet  quam  iiiaqi  5  dc  tun- 
do  veifligali  com^)ctit,qu6d  iIIj  do  tantilm  competit  &  quidem  lurc  ciuiJi» 
ha:c  vcr6  djcur  tantum  ncc  nifi  iui  c  practorio,  fcd  ctiam  ita  compctic  lUa  vt 
propofita  lit  hoc  cl^  oninibus  igere  voI«.iir  b  scxpofita  dummodoca  con- 
currant.qux  proximcdiximus.  Ha?c  vcri)  Je  rnpcrticic  nontam  pn  poniiur 
quam  promitticucncc cam  djtur  ex edi(5to  pixtor.s  morcui,vt  nofti i  loquu- 
tur,quam  dccernitur  a  pricore  viuo  quia  non  uili  caufa  cogiuca  dacur</.  /.  i. 
in pnncip.c^  $.quod  ait pixtor  D.de fperfic. 


E  R  R  O  R  cxy  A  R  T  V  S. 

'DefententiM  cr  emendAtione  l.i.$.tjui4  autem  D.de  fvperfc. 

^Vando  dc  fupcrficie  tam  multadiccrc  coepimuf  ,poftuIaf 

linftituci  noftri  racie  ,  vc  nc  quid  prxccrmictamus  corum oW" 

i  nium,qujc  dd  Ttt.  De  fuperfic^tiiincniyCi  quid  fit,  quod  n'f'^* 

prccacionc  &  emendatione  noftraindigeicvidcatur.  N»l>^» 

I jutem  in  toto  eo  titulo  tam  ditficilc  cft,quara  quod  fcript""* 

' icgiuius  w  l.i.  i  .tfUiM  autem ,  his  vci  bis  Qiiid dutem  etiam  tnrtn* 

gpio  defMpcrficie  aMturfpetitcri  quojue  tn  fiiperfictem  dnrt  fp^tptnfi  nfumfrMdif*'» 

jint^ 
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I  fim  e(je    confitui  po(]e  per  ytiles  4icli»nts  crtdendum  tf»  £tfi 
Bartolm  notat  non  cam  ellc  locuni  hunc  diflicilcm  ob  aliquam  contrarieca- 
cexn»  ^uioiqu^d  iicinfe  intrjcatus.  £go  vcrbnontaniincricatum  iudico» 
quim  iis  vcrbis  apcrtiirnnc  conccptumi  ex  quibus  clici  lcnfus  bonus  vix  vl- 
las  poflic:Nam  cilm  prima  ilU  vcrba,x>«i4  mitm  ttim  in  rem  dSic  dt fnferfi^^ 
^itmdtkmrwm  tfa  fmmi  donari  poffim,quiQi  vc  «dio  in  rem  De  fupcnicie 
dcQK  ioperfidiffio»  (eondiliii  14  qood  ptull^  a«et  vcrbis  tpcttiffiinii  klem 
Vlf  ieani knvijVUim^MtdMiifrdtw»  tinfd,  /<g>Ficri  cert^  ncquic  vt  quod 
dtfadlOBt  fAiickur  in tlfli fejiieDtibus,/>c///i^<  fmptein  fi^fiiiemdm^ 
fupccfici«rio  incciligacurKioomodo  poft  Accuriium  omnes  inrclligunt)quin 
illud  ipfum  quod  lani  didum  fuerattinfuisd  ac  finc  ciufa  rcpctacur:Cuiu  ta- 
men  nifiil  manifcllms  licqulm  vidcre  Vipianum  fupradidtjs  vcrbis  id  age* 
re  vc  noui  ^liquid  inFcrat  cx  prasccdcncibus.  Dcmdc  quid  aliud  obfccro  cfl 
dtiioAieiwm  in  rcm  de  faperiicie>quitm  dari  adionem  foperficiario-tn  fu- 
ftcficiem  ip(am?NulI«m  ergo  wtt  non  nifiridkdbim  ftnfnm  litberc  poffont 
we^UitLpenfcriquo^uti»  [u^erlkiem  i^f.Vt  mimmiion  ficAccarfiumno» 
ftcu  ifiiis-cxi^ictndis  adeo  Uborarc  >  ncc  poffc  excricare  fe ,  qui  &  ad  verbu 
dmi  notat>  eios  verbi  fenfum  ilium  cfle  Supcrficiar  io  dari  vc  &  habcrc  &  fa- 
«ercpofllceaomniaquatinco^.requuntor,  Habcre  (ciliccc  quafi  vfumfru- 
&injUuc  vfuni  qucndam  lupcrficici,  coftitucre  vcro  al  j  fupeificic  &trade- 
rc,&lcgirc  ^donarc.  Qiiam  in  fcnrcntiam  &  inter|nciationcm  wiouitctia 
Accuhiuai  vulgaulcctio  quae  fic  habcc  v[um quendam  tm^i-.j^ro  co  quod  m 
1'iliMt.nofcnt.  iiibIco  mclius  legitur  ■pjimt  quewdm  eua  eJJeiSUit  vfim  fMendmm 
rj^hctrcumcloralineisdidione  fMMbqatmctmen  reillsricommodtusvlde^ 
curJLocum  ciTe  comptvm  aegarimeo  iudicio  iralloettodo^tcft  *  ncc  dc 
hoc  dubtttfienc  tet  vcceres  attCreoeiKioccs  iocerpretcs,  fi  vcrtmcmcndtndi 
rationeminoenircpocni(Ient:qoxcamen  mihi  non  diiiicilisvaldevidctnr. 
Illud  cnini duncaxat  cmcndandum  cfl,  vt  pro  ffetitort  lcgamus^/^«orr,nccm 
ft^er^iaemt  fcd  qui  asquc  facilis  &  lubricus  error  fuit ,  cr  ^uperfitiem,in  hunc 
modum:^M uutem  eit4m  in  rem  ncito  de  /  Det  ficie  dnbitur ,  pv^nori  qmejue  cr ///- 
fer^ciemdduri ,     qudfi  vfumfiticiumfiMe  yjumqMndMi  (tui  eje  <jr  confiuut  pojfe 
teriiiUssaieiits(ridettdmiteli.(^1^ido(k  emembtion^  tdwi»  ItMMt 
cft  qdUn  belld  omnit  comienitntJiim  dizcnc  VlmtnuSiPccfofdn  eMliAo 
nontantum  intCfdi&om  poHiccri  fnpcrficiario,  ledetiaai  tciioncm  in  reoi 
de  fuperfide  quamuis  non  nifi  ctnfii ceignittad  eft^itt'demiim  fi  vd  in  pcr* 
pctuum,vclfaltcmad  non  modicum  cempus  fupcrficicm  quis  Gonduxcrit 
^^.7tto</j//^r/ff«r.Exco  vcronuncmultainfcrt:  lliud  miprinii^  vt  pignori 
quoque  fupcrficies  dari  poffitBonacnim  collcdio  cil,  ncc  cijfTimilisci  qua 
Paulus  vciiur  tn  l.tuior  \6.$.vIt.D.de  fi^nor.  M.  vbi  au  ,  non  foliim  vcdigalc 
prsdium  pignori  dari  poiTc  fed  eciam  fuperficiartunbquia  Kodictinquitjvci- 
lesaAioiies  fuperfictariis  daiimr.Idem  vcrb  VlpianasnoftcrM  Imfremnd»^ 
fe ^^'femM^DJt eferjmmmmii4t.tteiStM3M  qucftiencm  illam ,  V  crum  fnpc&- 
ficianit  polfic  opos  nooam  vicino  nunciarc  •  pofteaquim  dubitandi  ration^ 
cam  atcui^uod  quafi  inquilinus  cffe  videtmr»9Cfroindc  nunciandi  ius  nd 
habcre  •  qaodnccfruwtuariushabecfuo  nominc,  tamecfi  plusiuri^habcat 
qjam  inquilinus  /.i.^.Wf.«^/.r./.Concludictam(  n  &  frruitutum  caula  aftio- 
nem  ci  dart  dcbcrc,&  opcris  noui  nunciacionem  concedi,  ob  h.mcjplaai  ra- 
tionem  qubd  Pidccoc  c^dec  vtilcm  ui  icm  adioncm.Fuic  autcm  addcnda  co  - 
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fsAziC^  in  (t»f,qiii4  4ivffm,clegantia;  Sc  connexitatis  cau(a  cum  in  proximd  f^- 
«[ucntibusfxpiiiselTecre^^ctita.  Sequitur  cnitn  or  qudfi  vfu/fifr.  cittmjttte  yfum 
qufndAmtitis  rjfe  ^  c  o'y/?;/«i  p&^,  tt  pauUo  poft/J-t/  tradi  foffe  inteiii^eniinm 
</?>v/  &  iegun  or  ifonari pof^.ty  nifi  qujs  malit  (cripfiire  Vlpianum  im  pcr  m  pro 
f 4m  vccere  io^uenJi  &  rcnbendi  modo,  <^uod  umcn  miniis  probabilc  mt'- 
hivldetar>cuiiicalo<|aeodifcribeii<li4]iie  racio  Vlpitniteaipocibiisiaiii^ 
sdleuiffettia  cuiusrciponliscaReris  oiliittalelegimos »  vt  nec  apod  cmtdiftH 
pnidemes»qoibosnihilFamiliarjuscfl  quSkm  vt  rerfb&*viiiatofermohe  vtf> 
tar»non  ig<ioritesTttbcroni  male  cem(re>  quod  fermOneaDtiqub  vfas  (^fj* 
berc  aflfLataflretjpropter  quod  minils  grati  cius  libri  habebantur,  quoa  coo^- 
plurcs  rcliqucrac  cJc  vtroq  ic  lurc  tam  publico  quau3priuacOrVCPonipoilillt 
rcfert  in  l,i,j^.fofih9S  qutqne  Tubtro  ^d.ar  or^.uKi'. 

BRROR  (^VlNTVS.. 

tZ)#  qiMf  yfpjruCiu  per  fiper/iciarium  conftitutOfCr  dt  tfddiwmt^ibf 

ficia  vel  donattone  yel  legato. 

Ed  quid  ilkul  eft  qnod  fubiungit  Vlp./»  d.f.tjuiddutefH    tjttM,^ yfum* 
) ff-uHumftue  )fim  quencLnu  ei/o  <JJt^An  quod  vult  Accurfius,ftjperficia- 
^riumhabcre  quah  vfumfrutlftum  vcl  quafi  vfumqucndani  cius  praf- 
dij  in  quo  habct  fuperficiC^Ita  vidcri  fortallc  poflit ,  vcl  ob  hoc  ipfam  quod 
iDod6  diiimos » Ettaoi  fopecfidariaiD  pisediom  pignon  dirl  ponct  Nam  8c 
frodos  rei  eft  pignori  dare  licere  /.Wr.  Mr  yfir.  Sm  non  p  oto  hnnc  Vlpian? 
fenfum  clTe:  Ncccaimdefimdoloqattor ,  fcdde  vfufrudu  9  cnias  long^ 
alia  fignificatio  eft  l.v4cc.t  em^tor  ^^.D.de  euiB.l.fi  yfuafi-Mciuf  Ce.D.de  ittr,doti 
Diccndum  igitureft  nihil  ahud  his  vcrbisVlpianum  fibi  vellenifi  vt  fupcrfi- 
ciariusquemadniodumfapcrficiciTipjgnoridarcpotcft  ,  ita  &  qoafi  vfunj- 
£rui5bum  fiue  vfum  quendam  in  ca  conilitucrc  poflfjt.  Vna  cnim  dutaxat  pe-' ' 
riodus&conftrudio  eft  ad  iila  vfque  verba  cretiendumeftjncc  feparandaYonr 
^uomodo  ab  Accuifio  &  aliis  vulgo  fcparantur  vcrba^iUarj^od^^v^f 't<\^'f 
«nboregdntacireqaentitertioinfinitiao^^ » Acfi  (ctipriittinct^lPbtfe 

2ua(i  vfumfhiAum  liue  vfain qaCdan efle  in fuperficic  &  conftitoi  ifoper- 
dacio>id  cftpoITecfre,  per  conftitutioneni  afuperficiatioiiAam,  Hanc 
verb  conftitutionem  fieri  pcr  vtiles  adioncs,dadas  fcilicct  jlprartorc  i/s om- 
nibusquil  fupcrficiario  ius  habcat,  non  minusqu^m  ipfifuperficiario:quo- 
modo  dicinius  remcdio  cautionis  introduftum  fuiflTe  Senatufconfulto  quah 
vfumfrudtum  earum  rcrum  quac  vfu  confumuntur  i.  2.  &  (etj^.Djll.tt  i.Dt  >- 
fiifi,e4r.rer^ua  vfu  cenfum.  Cur  vcro  ait  Vlpianus  PofTc  a  fupetficiario  coo^ 
llitai  qaafi  vfiimfrudoip»oon  aotem  vfamfiti^aai  aUblttt^»^  vfaa» 
qaendam  aon  etiam  vfaoi  fimpliciter  ?  Quidni  enim  poffitiUe  venim 
|aiBfru(5bum ,  veruinque  viamconftituere  infiiperficic,quam  ctiam  vcnde- 
requod  long^  plus  efti&  donare  poteft?Ratio  aperta  eft,quia  ius  vfosfru^us 
non  ab  alio  conftitui  poteft  quam  ^  vcro  domino  vt  ncc  vcrus  vfus  1.6.  *D' 
i^r  vf»/9-.adeb  vc  quod  ad  multascaufaspcrtinct  pai  s  ciommjj  ciVe  vfusfru^tuJ 
intclligatur/.^.^o.Supcrficiarius  autc  nullo  modo  dominuscft,&  idco  quault 
iaoito  ctiain  domino  fupcrhcic.u  habere  aC  rctincrc  poflit ,  non  tamen  po- 

ieft.caiqua  ius  yecum  coufticucre  aliena  remadi&ueudi  >  fed  Jioctanroflf 
-  -  -    -       •  giggie. 
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fBbcertvt  per modum  aua/i  vfusfrudus  eoJem  lure  (ic  fuperBcies  penes  aliiii 
ouo  fucura  erac  pcnes  luperticiariuni  ipfuni.Nam  nec  aliud  pt  aAat  fl  prrediu 
Kipcr6ciariun)>vcnciac,aucdonetiautlegct,niri  vc  codcm  iure  rcfupcrticies 
penescmpcorcm  auc  douacaiium>auc  lcgatarium  >  cjuo  penes  fupcinciarium 
roi0ec>vt  m  l^jifinits  fi de ytdigJiUbM  *J),ded^imi4nft6i.\»kxyr(,uo*ltfnndo  * 
pjjiyifef^»cr»Lpeto  6^.  f.prdJmmdelei.  i.  Idque  cfl  quod  iequicur  apiidVU 
finaai fni cr  arndi pege niielkitmlttm  efiyvt  cr  lei^m  cr  dtadn.  in  quo  obfius  ^ 
oaodum  eft  oon  de  vendicione  tuc  de  ceflione iocotum  dle  Vlpianum » fed 
«kttaditione»quiacraditionis  nomen  latius  paccCiCumponTicficritradiciocx 
variiscau(is,quarum  aliariiiftaj  rinc&:  legitima?,aliar  non  ii3nar&  illcgicimx, 
id  cll  juri  5c  legibus  incognjcx  l.q«xcufi^iie  13.  f.VD.c/t  Vuiln.m  >(w  ua.l.mm' 
qtuunnuaA  ■ji.D.dc.iiquir.fer.domin.l.i.D./iyfujfr.pei.  t:.daautcm  craditionis 
iDCflCjo  cocgic  Yipianun)  adderc  veiba illa>v/  dw^ars  w  Uiari^z^  cxprimc- 
ftm  deymcm  MtithcfiiBjCi  eo  (iedo£huB»qu6d  ncqocad  icgandum»  ncq^ 
ad  doiiaiidvm  neccflaria  craditio  cft»Noii  ad  legandum  quia  rci  l^tc  do*. 
miniuiQ  cttn  vllamtriaditionem  tran/iciproiuLcinIegacarium/.i*/ii^/.D.</c 
fdkJmnm  4S.UegdtMm%Qjlelig.iJui  Ttue 64.M  fitt.D.de  fkit,  Non  ad  do» 
ranclum,quia  dc  donariones  quardam  func  qua?  ad  cxemplum  Icgatonim  ca- 
piuncur>ncc  proinde  traditionem  vliam  cxigunt>de  cjuibus  tti  l.i.D.dt piiU^ 
UJn.L^^Iariellus  i^^.l.eifi  debitor  i^/.l.iUud  ^y.D.  dc  mbrt.iai  f.doHat,  Ahx  veio  - 
QuaE  per  (lipulaiioocni  nou  pcr  cradicionem  liunc  /.  PdpmidnM  fuidhdt  i^.  l.fi^  * 
jtiftUtdU,  itin^L^.$.fiieiidMmDJedm4tMtt.vir,{^yxer,Ex  ^uo  intdligi-. 
moi  mail^  quoquc  la  fcriptum  cilc  apud  Vlpianum»  >t  cr  legsrt  cr  ekiisr$p«p> 
ft  delcodj^roqttc  didionem  />c/?//  canquam  irrcpticiam  &  ab  impento  aliqoo 
iaicrprcceaddjtam  qui  cxiftimabatiionalitcr polleperfedhiro  fenfum  pi ar- 
CCdcBtibuiVcrbis  conilarc.qoi  tamen  retenca  ea  inepca  fucurus  Hc.  Quid  e- 
rira  ncccflc  eftjPofTc  tradi  fuperficicm  vc  &  lcgari  &:  donari  pofllr,  cum  ne- 
que]cgacum>  ncqucdonatio  qua:  aucad  inftar  lcgaci  capitar  auc  fola  ilipu- 
lacionc  pcrficicur>vllam  cxigat  cradicioucm?Im6  excra  has  caufas  tradicio  ad 
alias  fcrcQmnesncccflarja  cil  ^u\^,trAd*mtiiimXQ,C,depdB.  Addit  Vlpianus 
cr  fidetAm ftt  cemtmnittetum  vUecemmeim  dtmdmdo  indtctMm  ddkitnr.  Car  verd 
vtilc  non  dtre^om?Nempe  quia  todtciom  commuoi  diuidundo«  (icut  &  hi» 
jr.ilix  crci/cuodx»  &finiumregandoruni  ad  propric:atis& dominij  ,  non 
ad poiicffionis  caufam  pectiBcnt  Lui^fjf fdfi.  D.  fami\.  ercijc.  \.  ^.(^ fjJI.D, 
teinmnn.diuid,  Dominium  autem  nullum  commune  habcnt  j j  ,  quibus  fola 
fuper£cics  communii  cfl.  Habent  tamen  vcile  iudiciuni  Cotnmuni  diui- 
duadojinuiccm  non  dirc(5lum  ,  quomodo  habcrent  pio  fundo  vcdigali /, 
(mtr:unt  J.in prtf/cip,D.commun,dtuid.{itu^ut  cnim  inicium  jllius  Icgis  oc  iu- 
dicio  dircdh>comiiionldtuidondonpn  dc  vtili »  yCqvead  f.  tx  qutbuflam) 
qtiia  noD  ioldm  adoerrocecccancom  quemlibct»  (ed  ctiam  contra  domtnum 
iprum  habereoc vcilem  in  rem  a^onem  Qon  dircdam.  Proindc oon  altter 
dandum  itsccit  vttlcbociudicium>qu^m  fifuperficiem  vd  cmermt  vcl  non 
ad  longum  tempus  conduxerint*  Ncc  cnim  alitcr  darctur  iit  ai^io  vulis  h 
Prctorc  4LB»fjpi§ddit  Tntterm 

ERROR  '5£XTVS. 

DefendtMtillm  d  fuperfi.iario  cmfiittiU4,(f  ed   yltJJLlJ>Je  fiper/k» 

'  Nn  1 
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EciyiTVRiff  ^.>//.<<./.i.Seruitutcsquo<jucprartorio  iiirecon- 
i^itui  a  riiperficiario>&  ipfas  ad  exemplun)  carum  quae  ipfo  iu- 

ESdcm  prorfusra- 
feruitus  ab  co  con- 
litutem  rcs  jpfaaffi- 
oiatiir  per  quam  fit  pr«ed)um  aut  dominas  aut  feruicns  l.tjuid dliud  S6.(Je  yerh» 
fi^ific.l.\.^.\J.vlt.(jr p.ijf.^.iomtnun.pr/ttl.iiuc  iia  folo.nuc  in  fupcrficic  fcruitu- 
tcs  connilant  Lyf.de  ferwt.i frrutmfes qu^e  tn  fhpi  tfitte  zo.ff.vt  htin  ^r<r</.adc6  vt 
nec  vnus  cx  dominiscommunium  acdium  feruiturcm  miponere  iurc  poflit/. 
l.ff.defermt.Cxim  tamen  fupcrlicurium  tueatur  Pr^tor  data  ei  vtili  in  rem  a- 
^ione  erian)  aducrfus  dominum,confequcns  omnmo  c(l»vt  fcruicutes  quo- 
quc,riue  ci  liuc  ab  co  coiillitutas  tucatur,  datis  ci  6c  in  cum  vttlibiis  a<SVioni- 
bus  pcr  qnas  ciufmodi  fcruitutcs  pctantur.  Nam  &  aliasfimilitcrcucnitple- 
rumqiic,  vt  fcruitutcs  etia  a  domino  ficconflituatur,vt  ipfo  iurc  non  valeanr» 
&  taincn  per  Pritorem  dcfendantur.  Qwo  cafu  dicuntur  conOitutyiion  ipfo 
iurcjfcd  cuitionc  p  *5toria,puta  fi  ad  tempus,vcl  ex temporcvcl  fub  condjcio- 
ncl.ffruitutes  \.D.ile  rtrM/r.Multo  magis  djcendum  cft  in  eacaufa  ciTc  illas  qu^ 
^  non  domino  conllituuntur,dc  quibusm  l .i.  ff .qutb .mod.tffttsfr.  amitt.  l.fi vfi^j' 
fru  iui  ^.$.1  ff.vfiifi:(jNem.ianeMf.fi6ditVlp\inns in  d.l.i.de  fnperfic.in  fin.  Sedf^ 
interdidiwn  drhts  vtile  cowpetct. Potc{\  cnim  fupcrficiarij  intcrcfre,aut  eius,qui 
a fupcrficiario  ius hjbct,  vt  interdido  experiatur  potius quim  vtili  jii  rcm  a- 
dbionc,aut  exceptioncquia  Iicct  virumquc  rcmcdium  pertineat  ad  poffcffio- 
nem ,  vel  rctiiiendam  vcl  recupcrandam ,  dj.i.f.qui fuperficiem eod.  comroo- 
dius  tamcn  eft,intcrdi(5lum  proponcre,quoniam  in  intcrdidlo  de  fola  poffcf- 
fionc  qu:critur :  In  adlionc  vcro,  autcxceptione  illa  in  rcm  vtili ,  dc  iurcfu- 
pcrficiei conftituta: ,  quemadmodum  in  dircdVa  vindicationc  dc  dominio  a- 
ccretur,&  in  Publicianade  quafidominio.Notari  aut6  volo,quod  Vlpianus 
16gc  alitcrloquiturdcaftione,alitcr  dcintcrdi(5to../f^f«,inquit,f/4i>/>//r;.,^//»- 
terdtciutn  vtile  Cflm^ffr/,Nimirum  quia  aftio  n6'proponitur  (implicitcr  verbis 
edidi,  fcd  promittitur  cum  hac  adicftionc  r.////4  fff;wi/rf.Intcrdidu  ver6/im- 
pliciter  &c  abfolutc  proponitur,idcoque  competit  omnimodo,fiuc  ad  modi- 
cum.fiucadnonmodicum  tcmpus  fuperficiescondufta  fit.  CacicraquxVl- 
pianus  poniti/i<i./.i.fatiscxp!icatafuntin  praccedentibus ,  nec  vllam  habent 
dubitationc,nifi  fortaflc  illud  quod  fcribit  tn  §.f{  folifSt  ftli pcjftffinri  fuperficies 
tuincatur  Aqtnffitnutn  effe  fuhuenire  eiy  >f  /  ex fiipuLifN  de  euiHione ,  yel  certe  f .v  etnpio 
^Bione.W^cx  cnim  id  dupliccm  interprctationcm  apud  Accurfium,qn3rum 
priortamcn  vc  verilTima ,  fic  &  indubitata  cft,  intclligcndum  Vlpianum  dc 
eo  portefTore  qui  cum  folum  &  fuperficiem  fiinul  emillct  ,  paflus  con- 
trouerfiam  poflcfllonis  ab  eo  cui  pcr  antcriorero  contraftum  i-uerat 
fupcrficies  conftituta  ,  fupcrficicm  amifcrat  :  Dc  quo  dubitari  poterat, 
an  aliqua  ci  aflione  fubucnicndum  circt  ,  fiuc  cx  flipulatu  dc  cui(^^io- 
jie,fiuccx  cmpto  :quafinihil  cuiclum  vidercturfolafupcrficiceuidta  ,  cum 
non  effcteuiifbum  folum.Superficiem  ver6  neccflc  fit  folo  cedcrc,adeb  yt^^ 
ciuili  &  naturali  iurcnon  adaiium  pofllt  pertincre  proprictas&dominiuni 
fuperfictei»quim  ad  eum  cuius  eft,&:  folum  Li.eod.ttt.dtftiperfic.Se6  tamcn  a- 
liud  Vlpiani  iudicium  cft  j  ex  arquitate  fubuenicndum  eflc  huic poircflori  ci- 
dcmquceroptori,tanquim  cui  parsrci  abfit.cum  abeft  ei  vtilitas fupcrficiCr 
quam  fi  vcLt  vindicarc  quafi(ioininusfoli,futurumfit,vtrcpcllaturpei  vii- 
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Igm  gmyliuiKin  icc6iiio^ndain  fapcrfacitrioycui  eciamri  no  poiGderetia* 

ftioficin  in  rein  dart t Pr^tor  adwe rfiis  ipfum  quoque  foli  dominuq)  ad  pof- 
feifioncm  itcrum  ei  auffercndam.Euitta  enim  rcs  videtur,cum  fpes  habendi 
ferc  ahfcifla  cft  /.  (wtimi<i,  l.h.rhere  lnne  S7'ff-  dceut^i,  adeciquc  cuni  aliquid 
mmuitur  cx  iurc  tjuod  cniptor  anic  habuilj  puta (i  forre  non  de proprietate, 
fed  dc  ponefiione  nuda  concrouerfiam  quit  ei  (ecerit,vel  de  vfufrnAu,  ve!  de 
v(a«vcl  de  qtio  alio  rare  dot  miod  Mraaiun  eftt  l.fitpnUtio  ip  38.  $  .fifme ff. 
i mimm mbg*  Quid  enim  foli  «iMBiiiopfOflcft qtto^ tflako edam Prciorc^ 
aotpoti^te  T€inl9>PraeiofeqBo<}ue  conrcntienteliabeatdotninfiiin  fopec- 

fidcitiiiiofl  eo  loagisfietlfoieftvtrupcrficiefnaiitredacaeyaiifcpeife^as 
flnr  inMiD  fnperlkiario  ? 

ERRORSEPTIMVS. 

T  mlrum  plcrifque  i]lndTidctur<|ooilca]neAV]piaanst^ 

pcrtc  fentit  m  dd,u$.(ruidmttemff.  de  /i4^cr)Kr.vcfiiperficiarina 
alium  fuperficiariumfiKerc  ponit.  Ncc  immcrito  fanc,  nam 
cilm  caiifa-  cognitioquam  Prajtoradhibctindandaruperfi- 
ciario  adione  in  rcm  fi  cjuadcfupcrficicpofturcturinhoc 
maximc  vertatur,  vtci  demum  darc  jllam  Prartor  vclit,qui 
fupcrfacicm  velemeriC)Vel(akemnonadmodicumtcmpusconduxer;t,  vt 
iicriptom  e{kind.Li,$*ua^  /.^Mif  «Vflve/irjconfc^uens  vidccur,vtcmi  afoper* 
inrio  eailtimiilaa  <ic  fuperfide  adionem  iiabcrc  pofSt»ciim  in  hoc  minut. 
Im  liabeat  qus^m  vemt  (opcrfidarins^non,vt  illc  i  «lomioo  inrliabec>fc<i  ali 
coqnenn  fcioit  dominiimnon  effe.  Quis  enim  ferat  untuodem  iurisnandfd 
enm  qai  ^  non  domino,  quantiim  is  qui  ^  vero  domino  iashabeat?  Cnr  noii 
faiiseircdebcatpofteriorifupcrficiario,qubd  prioremhabcat  obligatom  ex 
contra<f^u&aducr5iheum  pcrronali  aftionc  fit  fubnixus?Nam  &  ciusperfo- 
nalis  accionis  poteftatc  aiTcqui  poteft,  vt  cogatur  prior  fuperficiarius  adlionc 
illa  in  rena  vtUi  ei  cedere  quam  haberec  cauTa  cognica  ex  edido,fi  vcllct  ipfc 
agcre>fiue contra tcrtlompofleir<irem>fine f omra ^iominum  ipfum.  Qup- 
nMMio  aste  propofitom  iPnrtore  cdidUm  De  fiiperfidcbns  fi  qno  calapro- 
lubcbator  lupcrficiarina  ab  alioqnlmildominofbli  nefuper&defiiiip<iA 
fct»  non  ad  aliud  agere  poteniccontta<iominomfoli  »  qu^m  vtadiones 
fiMiprcftarcc  &  ccdcrct  d.l.i.§.\.  auc  vc  agcrc  ipfefi  malletcogcreturj  vti» /• 
Omitt  plares  6o.$.nteJp/n  jf.luCJtt.l.hdidnw l^.^.pcnult.D.de  tifIicv.(TKi-t.  Addunt 
intcrprctcsjVt  dubitandi  rationcm  augeantjVfuiruftuariun]  non  poffc  aliuni 
fru<£luarium  conftitHcre  f.finitkrlrffiit.derfofru.l.fi yfu.tfinfitu  66.ffdetur.dct. 
Cur  crgo  magis  liccbit  fupcrficiario,vt  alium  fugcrficiarium  conllituatPPrx- 
lcrtim  caffl£interprctiboscre<limos  >  (uperficiariusquafivfumfindlumin 
lbperfide|itbereimeliigatQr.S]c1tnim  itfi  intelliguntquodlcrl^cum  cllm 
l.i.>.^4«ii/rMi»Sopecficici  quafi  vfumfruf^um  &  vfum  qoendam  efte  poffei 
^uaminterprccationcmnosfupr3k  rcfutaoimos.  Obijdufltpoftremdbofhi 
poftBart.4</  d.f.qucd  aufewSujpfxficmiu  pcrfimilcm  effc  emphytcutg  quem 
priuatus  conftiiueriitEmphytcutam  autcm  poffe  quldcm  ius  fanfn  donarc,& 
Ieg<ire>ac  noaumen  vci>4crc  ^oraino  ircci^ui^co.  jc,xluAioiaai  coaAituiicH*, 
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ne  in  /.W^.vbi  Glor.A:  alij  C.demr.emphyt.  Cut  ctgo  magis  licebic  fuperficia- 
riOi  vc  per  rwpcrHcici  vcnJiiionem  alium  rupcrticiariuui  conflituac  ^  Taaci 
vei6  momeci  hjrc  poiL  cniaob  ctfl.o  cife  vilacil)  vcab  ea  inejpiamus,vc  non 
dubicaueric  Barcolus admjcccre  )  intelJigendum  Vlpianum  clic cx  lufltniani 
confticmione^  vcfupcrHciarius  donare  c^uidcm  &  lcgarcrupeiHciem  pollit» 
ai  non  eciam  venderctadcoque  ncc iocaic  nili  eo  modo  quo  ipfc  habec  flcuc 
emphvceuta)  inquic»  alium  cmphyceucam  facic  i.aJe^lu/inJelxat.  niCx  c^od 
rubindc  diftinguic  Barcolus  diiplicem  fuperficiarium  >  Vnum  qui  emic  Cvoct^ 
ficiem  nec  ad  aliquam  prxHacionem  cenccur ,  &  ille  >  inquic >  poteft  ccoec« 
quocunqueciculo  vulc ,  &  itavulc  intcliigi  Vlpianun) ,  queiu  ncgarc  non 
poced  jn  eaen'ercncencia  >  vtadmitcacfupcrficiem  quocunquc  cjcuio  C£adi 
pollc  i  fupcrficiario.  Aiius  vcro  clirupcrficiarius  j  inquic ,  quifupcrficiem 
iub  ccrca  annua  prxllacione  conduxic.  £t  in  ido  pucacidemoninjnoiuris 
clle  quod  in  cmplivtcuta ,  vc  co  (jciiium  cafupollic  vcnderc  vel  alicnare  quo 
cmphyteuca  potelt  ,  ita  vc  lex  Vlpiani  pcr  lcgcin  luftiniani  dcccrminecur, 
iiiaxim^  vcrS,  inquic,  fi  dc  co  crademus ,  quiabEcclefia  vellupcrficiem 
conduxic ,  vel  aliquiJ  in  emphycculim  icccpic.  Talcs  enitn  nuUo  ,  inquit» 
liculo  iusfuum  in  alium  traosfcrrc  pollant  ircequifiia  Ecclcfia/.x.  C.nern  do- 
vtwii.vtltemplor.  Ego  illuJ  priinuin  probare  nonpo(Tum,quod  vulc  Barco- 
lus ,  fic  inielligciidum  Vlpianum  ,  vt  f uperHciarius  donarc  quidcm  vcl  lcga- 
le  fuperficicm  poflTic  ,  ac  vcndeic  non  ponit.  Gcneralia  euim  funt  Vipiani 
vcrba  ,  &  gcneralis  fenccntia  ,  vt  poflit  fupcrficiarius  iiis  fuum  inalium 
transfcrrc,  (iuetrannatiopcrtraJjcioncmfaciendafit  ,  vtcucnit  in  contra- 
dlibus ,  qui  fiunt  intcr  viuos ,  fiue citra  tradiiioncm  vt  in  legato ,  &  donatio- 
iiccaufamortis  ,  quemadmodum  fupcriore  capitcinterprctatj  fumus  >  id- 
que  omnino  confequens  cft  vcrbis  &  fentcntix  cdidi.   Kam  cx  quo  Pro;- 
tor  induxit  ,  vt  fupccficiarius  plerifqiic  cafibus  vtilem  in  rem  aclionem  ha- 
bcrcpoflit,  non  tanquim  dominus,  fi ucdiredlus ,  fiuc  vtilis,  quomodoin- 
lerpretes  loquuntur  ,  fed  quomodo  loqui  debuerunt  ,  pcriniJcacfi  domi- 
nus ,  aut  quafi  dominus  cflct ,  ccepit  etiam  ad  olficium  cjus  pcttincre ,  vt  pa- 
dtioncs  omnes  a  fupcrficiario  fa^tas  dum  ne  concra  Icgcm  contra(5tus  fui, 
perinde  tueatur  >  acfi  adomino  ipfo fada: elFtnt  >  nec  mmuiciusqm cum 
luperficiario  quoquomodo  contraxit  ,  aut  qui  ab  eo  ius  Iiabcc  quocun- 
queticulo  >  quam  ipfius  fupcrficiarij  perfonam  incucatur  ,  vc  non  obfiru- 
rc  raciocina?ur  Vlpianus /w  <i/t7.  <i.qi  ui  .iutem  ^  S)C?m\yisiHl.tut(jri6.  f.yl- 
tim.D.(iept^'iorjt..tci.  nec  valdc  didimilitcr  Marcianus  in  l.filctdtum  D, 
^tdb.mod.  yCujfiucf.  amitf.  Fit  enim  hoc  non  tam  in  fauorcm  poftcrions  fij- 
perficiarij  quain  in  vcilicatcm  prioris  >  qui  vciquc  icapofitoiurcpcrPrj!- 
torcm  >  ficiliils  inucncurus  elt  cum  quibus  ad  cominoJum  fuum  concra- 
hacqu^m  fi  ius  fuum  in  aliumtransfcrre  prchiberctur  :  itcmqueinconfc- 
qucntiam  illius  noui  iuris  quodPixtoi  pro fupcrfiLiario  induxit  ,  cuinon 
pocuit  fanc  vtilem  actionem  polliccri  >  quin  cum  qu  ifi  domjni  loco  habc- 
ri  volucrit  ,  quo  admiflo  ncccflc  cft  vt  qua-cunque  ab  eo  bona  fiJcgcrun- 
tur  nec  rcludante  Icge  iocationis  pcrindehabcat  ,acfia  domino  gcllacf- 
fcnt  >  hac  fola  diffcrcntia  quod  vtilcs  in  cain  rcm  adioncs  accommodct> 
ceflamibus  diredis  qux  coinpctcrcnt  fi  fijperficiariuslegitimum  lushabc- 
rct.  Ncc  quemadmodum  caur*  cognitioncm  adhib^c  Prxtor  ad  hoc  vt  a- 

^iOQCin 


C^oogl 
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ivdleMillitoteflimoAtperfictario^iiuccontradominam  ipfum» 
fiae  contra  extraoeiBD  »  iKCaBiiBCOgiiitfOivllanecciiariacft»  vt/uperficia- 
xioiecuado  0cijs  qui  cum  primo  contra^tcrunt  fubueniatur  ,  nifi  illa  ipfa 
qoampro  primo  fuperficiario  adhibcri  ©portercciiagere  ipfc  vcIJct.  Scm- 
per  cnim  illud  infpicienduiu  cll  y  ancondudio  i^Gka  Cit  adlongumtem^ 
pus  nccnc  ,  tiuc  pcimus  iupciHciariusagere  velit»liue  aliusquilquisab  eo 
caulam  habct  9  aliM  vcvb  prxcerei  nihil  nifi  vt  nc  quid  rfiue  a  priore  9  (iue 
1I  yuflMiuf  I.  fopcfficiuio  ciHKiaiegan  loomnif  iatLuf,  imi.  2>.  iilSr  Inv 
fMm^futnd,    Ncftte  debci  pollerioc»f|K«re  9  quod  com  co  comrahen* 
f|lltfiifiloirficiiriimi  tdllit  >  videator  crudcns  &  fciens  contraxiflc  eom 
sleaHioanvKiyatqueita  malam  fidem  habcrc.    Quid  enim  porfisei  imputa- 
rc  nui  cum  eo  contraxit  quem  rciuitaPnetorehabeci  locodomini  qttan-* 
tura  ad  fupcrftciem  ,  vt  ca  omnia  facercpoftit  tuitionc  practoria  ,  qua:  fi  ef- 
/cc  dominus  faccrc  jpfo  lurcpolfct  ?  Annonrubauthoritatciurisprztori) 
deaperctuc  hicqui  fi  edi^um  Pranoria  ncm  vidi^fec  >  nun^uam  cum  fuper'»* 
ficiario  iaent  cootrcAiirw;:?  ttBOMftiin- i|bocI  ci»ili  •ftionciiibaiios  fit 
adoerfusprinRimfimccficioriomdiRni^ooQii^  »  noccrecidebctouo- 
mimb  ipiius  fopernctarii  iore  vti  pouit  ad  proyrium iui  mcmlum  *  ncoti 
ncc  prion  fupcrfictario  ob  id  minatiiwcaiiendam  potaoitpfntor  >  qood 
lubcbat  iUe  fuo  iurc  ciuilem  aflienem  contra  foli  dominum  qui  fupcrfi-f 
cicni  conflituiircc  diH.  l.  r.  ^.i.  D.  de  /ipfr/ff.  Prifcitini  cum  prioris  fuper-' 
ficiatij  intcrfit  quim  maxirac  vt  fupcrficjarium  /ccundum  polTitconftituc- 
jequi  ius  habeacapud  Prxtoccmeaomniafaciendiquxprimuspollct.  Nc- 
^c  eniai  ciuilisamocollicaut  impcdit  prattoriaro»  nificilm  praetoria  eiuPr 
dem  tantibn  1100  ctlam  maiorit  cfliet  vtilicatii  vt  m  /  J.  D.  dt  Ptblkum^  i»  rrm 
A  Atqoi  vaTdi  intereft  fcoDidf  foperficiari| »  vt  cafdemvtitesinreme* 
Aiooes  nabeat  quas  primus  habertt  >  idcmqaeintardidom  De  fuperBcic- 
borsoifiqood-priorifuperficiariointerdidomcompctitdiredum  >  Pofte^ 
riori  vcro  vtile  ditl.  /.  i.  infin.  Dtfuf^erfic.  cum  intcrutcuiuiUbetinrempo- 
uos  •  qoim  in  pcrronam  experl(iu/./ii.>«i. 


E  R  R  O  R  O  C  T  A  V  V  S. 

Si  frffrfieiitriM  qui  dd Ungum  temfM  conduxit  mdlit 
4^r€  interdtBt» 


V  A  er  im  rationcfoleo  improbarc ,  qood  qoafi  a  Bart.fcrt- 
^  ^\>w\M(i        $.<fuod  MttVrdtttrnMm.^,  Menochius  probatrf- 
l5  "i£i/.4.?  e,'w.po^.»«»».j5.Eiqui  fupcrficiem  ad  lon£^um  ccmpua 
co!idnxic  >  non^eifecoiioedendum  inccrdi(^um  Dc lupcf fide^ 
o  s  ,  propterca  quod>afliioueiniyrtm:liebefnvtiiemyo<ft 
..  .  ..^^  .  .  propccr  iot  qood  intcJiabet.  •  ^identmefobftaredcbet 
qpioi  vV(cHcm  a^tonem  l^eit  '*  qnominai  poittc  ettam  habere  incerdi* 

aom  ?  An  non  rempercommodia$cftagereinterdi£h>>qo^mvtjiiinremaV 
ftionc  ?  vel  ob  id  potiffim^m  >  quod  adlioHla  vtilisnon  njficaufacogtiti. 
u  9  Jacctdi^um  vcso.oaam  «io(a  non  cognicapromiifisitaf  r  licn-^aod  • 
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adio  illainrem  vtilishauddubictituli  allegationem  &  probatioBem 
gat  t  cuin  ad  cxemplum  vindicationis conccdatur,  /juc  illam fuperficiarius 
concradominum  cxercere  veIit,fiuecontratertium,atinterdi^mfola  po£. 
iftflionis  allegatione  &:  probatioiM«(Mi£eatam         u  $.fref9miury  vbi  ait 
Vip.Pr^torantiierihiuic  quifu^eifiGieni  pecit»veliidliitcrdite/^i»>«/Ski^ 
lifitteqiie  eugcre  ib  eo  qtMmcimain  podicleiuii  habeiiJeclii«c.v«BD  di 
tttaciequime  ne  fbrte  vi  aut  cUm,aiitprectn6  ab  adiieriario 
Neque  vero  Bartolus  alicer  fentic  tU^.ntm.j^,  vbi  tantdn  ait,  Eus 
duxit  fupcrficicm  ad  longum  tempus  habere  vtilcm  inrcm  adionem>  quoci 
etiam  lex  aic.Sed  non  ncgacvt  ncque  Vipianus  ipfc  dandnm  etiam  illi  ciie 
jnterdiclum,nccui  plusdamiis,dcnegcmLisquodcft  minus.  Plusfiquidem 
ed  habcre  in  rcm  a^ioneni  vtilem  j  adeoque  di£cihus  quam  habere  inter- 
<UAum.Et  tamcn  interdidti  vfut  picrumque  commodior  efk  »  ob  cimqiio 
eaiifittii  mtilfib  niiiii^.imgaadiit«iqBi rclin  pcrpetawBffvd  mi  noo  mtp^ 
dkcwBk  tcunwii  fupcf iicieBi  cfcki!rinA3>fli|tti  iuriipfit  hiKMittcoBdicionis 
eCfccqui  ad  modicum  temnusconduxifTet.  Acf|«eiiuuliiiooomnonaUter  n^ 
AioQem  vtilcm  in  rcm  Dc fupcrficiedat  Prgtor qu^pn Cinfa  priibcoeaiti^ 
ilancque  interdi(£lum  daretur  nifi  praccc  icnce  caufz  cognicione :  caular  am 
lemcognitio  quar  poftulaca  in  rcm  a(^ionc  jn  eo  maximc  vcrfatur  vt  conda- 
^tori  deneganda  lit>tl  aJ  modicum  tcmpus  conduxerit,tota  c  contrario  in  eo 
vctiarctur  poflulato  jnterdidoivt  ei  qui  in  perpetuu(n,aut (altcm  ad  iongu 
tcmpascoodanl&ttittMrdidttaidenegari  opotieret:  qocbaHHafloiilK^i 
ilTerbis  edidi  >  ((Micriimi  iocic  pnacociirfilioae  &  aequitacc  prorfofoi 
licnafuat»  ':ity,[:i 


ERRO&.NONVS. 


«  »  • 

Ll  a  fane  diflinAio  placet  BartolOfcdm  qucritur,  vtrfi  (tiperfi- 
I  ciarimnrdlMie  dcbgt  CMtontiiiftiliigpoffrfficinii  nccncf  An 
'fuperficiariuscontcadominumlbii  agat  ancontratcrdum?  Vc 

 ^  prjorc  cafii  debeat  probart:  cauAm  fu{  poflefnonis^quia  c6tra  (e 

Bat  prarfnmptionem  qux  in  dubio  fiicitpro  domino  foli  cui  fupcrficies 
naturahter  cohxrctl.obli^  iiiontim  jert  /^t^.^.pl.tcef  iti  fu,  DMcihlsg.O'  Po- 
fteriorc  vcronon  iteni.hanique  diftinCtioncm  probari  putatBarr.cx  verbis 
tlici.l.i.ifjprinci{f.cr$,f>rcpotntMr.}^am  quod  legisinitio  fcriptum  eft,/  i  xle- 
ge  conelMchonu /uperficie  i^udde  s^mr  nec  W,nrf  (.Um%nec  precario  AteraOatfere 
fitumni ,  ^uominMs  frinmm  nmlM  M«9»fcfo  BartolBC  od  eum  mAim  quo  in- 
teididomttduefmiprum(bltdoaMi^fetatur  s^fnpe^  £t  hocre«« 

^,aifi  quod  idcm  adwitteadunypiiioioti  inriit  nnncontra  dominum  agatuci 
|bd  contra  enm  camcn  qui  quafi  doiainas  com  oon  c  (TettVendiderit  foperfi4 
inem  vcl  locauerit.Nihil  emm  rcfcrt  an  dominus  foli  fuerit  necne  is  qui  co- 
uenitur  inierdi(5to,(i  mod6  contraxcritcum  eo  ,  qui  fe  fupcrficiarium  dicir. 
Quod  autem  fcriptum  eft  in  d.^.proponitur ,  Prartorcm  tueri  eum  qui  fupcr- 
ficiem  petit  veluti  jnterdi(5lo  Vtj  polTidctisjnecab  co  e.xigcre  quam  poilide* 
di  cauiam  habcat>ccfercBact.ad  cuia  cafum  quo  peutuc  incexdi(^um  aduer« 

fjbex- 
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.|^'«n9netmi«& teniuoi  poifciroretii.Sed koc  mtUi  Tndbc ttam  Vlpii* 
fuisin  w  f     illo  ipfo  interdirtcde  quo  vcrba edidi  rctuleraciiiitio lcgis, 
ncc  alium  cafum  quara  illiim  ifWbm  qui  verbis  edidi  cominetur.    Et  idco 
po/leaquim  dixtt  Piactorcm  non  exigcre  a  rupcrficjario  ,  cjuam  poffidcndi 
caiiCam  habeaC9iubiungit,V0«m  tanti  m reqi Uitnnm/orie  vt  ttunl.im,aiit  pret  ario 
sh  jdueffMrtof^ifiiM»  Vbinam  ver6  gentjum  id  Practor  reijiiini  mii  us  jpfis 
cdi€kiTerbi^^  not  fetulimas*  nt€-nmcUmne(frttmi»MmAiiim^^ 
wdmi:  'VfAferg0YalKdinci(teeftaHqQ«ffifitbtuirieaa^ 
inmpretatio  apnd  pbfl^ile  nimiriim  ouo  (bperfitiafiiis  coatra  dominoni 
IbliantaMwnaqqo  tanquamjkdomiao  fupernciein>vel  emit»  ?el  conduzic» 
interdiao  experiatur.  lllt  enim  pcrfonale  interdi(^um  vtex  vcrbiscdidi 
apparctjficut  &  cxccra  tcrc  oinnia  intcrdi<Jla  l.i.f  penult.D.dc  /wrrr«/.ncc pro- 
inde  datur  contra  tcrtjum  poilcirorem  ,  coi  fciijcet  non  poflbnt  conucnire 
verbaiiia  edi(Sti -</w4/><«/Yrffyi'fcpi«/i/.  O^idque  niniirum  nontuit  Praetor 
ccMitemnslnsctididiun  e^ido  proponcre  •  ied  addidit  etiam  a^ionero  vtii^ 
in  fcm ,  quariicctconcra  ipfom  qooque  fibli  do«finim  deiar  i  czem'plo  iMi 

20»  deloBcb  vedHgaU  propoteel&totenfdbecfpoicn^  P^(^ 
»rein  promicte n da>&  comparanriafuic  MrgJ,tMfiiiOif4ipr  Sv^tanqin^  '  ^ 
.  qox  mindi  neceifaria  ciTec  comra  fi>li  dominum ,  quem  (aciaofle  pMlSM 
teneri  5c  perfonali  a(5lione,ex  fuo  contradu,&:  interdiCto.C«cctum  in  Vcrc^- 
cpcccrjtLiartolus,&  ioeo  qiiod  przfupponcns  d^ri  jntcrdifhim  ctiam  con- 
tra  tcrtium.valc  non  tenen  cum  probarc  titulum  Cax  poflc^Tionis  ,  &  in  eo 
quod  vakcogi  c  Jnidocerc  decau£a&  iure  iua;  poiTeifionjs  ii  cocicca  eutn 
ip(ffm  agac,4  quo  fupcrficiei  f  uuSki  uii  eft.NeMtnBn  eaim  ^enrai  citac^jf» 
pofto  edamcoqQodoosncaaflDOTv^Tcinccfdifbinnrhoc  fHperiiciflfioaMni  ^ 
pctaf^adneriiBaliBnikqdUD  aduerfin  eom  qoi  liiperfidcm  conftiuic ,  iUud 
camen (emper  verum  eflfecnon  aliter  fucurumvtcompetcrec,  qu^  &  fytm 
perficiarium  fc  probarct,id  eft  vendirani  fibi  fupcTficiem^  vcl  locacam ,  fi- 
oi^ndcm  non  alij  quam  fuperficiario  Prarcor  interdi(5lum  pollicetur, ruperfi- 
ciario,int]uam>id  cftci  t]uifuperficiemfiucadomino,  liuc  ab  eoqucm  do- 
minum  foli  pucabac ,  vel  cmerit,vcl  conduxerit.  Probanda  igicur  ncceiVario 
qualtcas  ilU  eft«qnoniam  qaifqais^uea^ione>fiue  intccdidto  expcdtuita^ 
qoatiitiliMatBOMia^lenvfeprobarcdcbeCfft^dtpibmaribiUK^  pAf, 
quam  probari  ab  iUo ticttlimi  fuar  pofleflBoniB»  ^tandnon  tUud^eiiafit  ab<^ 
Prarcor  cxiget ,  vc  probcc  fupcrficiem  iureconfticutam  cffe  >  hoc  eft  ab  cd 
qaiifisbabiiericcoafticacndi,fca  quodidemcfUqui  dominusfnernlbii*  Id 
cn!me(rccnoncicuIum,fedcaufam,&iuspofreffionisabeoexigere  ,  quod 
fieri  non  debct,cum  rcgalaritcr  in  interdiftis  fi  paucaexcipias,  non  de  iuce 
qiijcratur  fed  defolapoircfllionc.   Sufticit  autem  prxton  /upcrficicm  t]uo- 
quoinodo  confticutam  eire  vc  det  iQCcrdji^cum  Dc  iuperficiibus  aduerfus- 
cnm  qni  ruperficiem  ipie  conlUiofcqaflfi  dominasyfiBejfticrit  doniiiiuMia» 
noiUSicardCio  intcrdtdo  Sahiianotitefflque  de  migprandoffCdBtcBMeeftFif  - . 
terpa6tionepignorisadillflta»ceiobb'gu»da9>  qDamBisdomlnusiMBlBe»- 
ric  is  qut  conucnic  dc pignore /. i.^.ptn,  D, dtmi^amd,  ^.snttrditinm  tjntqm^ 
IttflJe  interd,    Eadem  igitur  ratio  Facic  >  vt  fi  ftiperficiarios  experiatur  inter- 
dicto  contra  cxtraneum  &  tcrtium  pofTcfTorem  ,  periiide  cogendusfitvt 
probet  fe  ruperikiariura  ,  in  camque  rcm  proierac  inftrumentum  em- 
puonisjaut  locationisyvel  ob  hoc  ipfum  vtfciacucancx  lege  locationiS|  vcl 
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«mpfionisfhiidehcatfuperficiariuj  adcummodum  ,  quem  comprchendi 
vult  incerdidlo.  Scd  non  co  magis  tamen  cogctur  doccrc  de  iurc  fuo  ,  id 
cft  quod  fuperticici  conftituendx  ius  habuerit  is  qm  tanquam  doiDinus  vel 
vendidic  ruperficiem,vcl  locauic.  Habec  eniin  ca  rcs  impliciCam  quarflio. 
aem  donunij ,  Ue  quo  cum  demum  qua;ri  oporcec^cilin  vtiUtlniem  a&io 
49  iupfiiri^Miicto  hoc  Iitqr4ift»m  cigccmt» 


£K&  Oil  D.E.C  IM  V  S. 

Df  €4vf*  cogttitmt  Ster dt^Hi  aliter  dibihmddm  dSitne in  kler-  ' 

di&tDefu^erlkidws» 

Jj^gls^'?^*!^  Tqve  itaaccipiendumeftj  quod  fupra  diximos  >  ac^ionem 
-'^^"^  vtilem  inrem  non  dari^  Prxtore  nifi  cania  cognita> 
Vrnimiinm  cao(iecognition5  inhiNi^taniAmttdlubcacw^ 
an  ad  longum  tcmpuMa  td  modiaim  fiida.0Bn4aftifi  Ck$ 
vt  vulgo  crcd^tur ,  fed  jn  hoc  eciam  vtrum  fupcrfickm  qais 
habcatadonuno,an^  non domino ,  vt ii  k  domioo^nonfic 
ei  dencganda  in  rcni  vtilisjfccus  vcro  fi  ^  non  domino,  quo  tamen  cafu  pe- 
rinde  compctit  interdiftiim  ,  atque  fi  a  domino  fada ciret  vcnditio,  vcl  Jo- 
catio>dunimod6  dc  vcnditioneiauc  locatione  conftct)  quia  in  intcrdidto  n6 
de  alio  quaericur,nifi  an  vi,auc  clam,aut  precjirib  po^Tederit,  is  qui  intec didu 
inipctrairiti&  aa  cxfbana  locationiiian  contra canajalk|uid  poflnktnr 9  nac 
aiin^ficoninilblidominnm » qaftmfiooncci  citcancamaliqoempetacur 
IqcenliftuRi.Itaque  non  itbdiftinttaacllubenda  c(i ,  quam  adhibet  Bart* 
tilcontradominum  roli>anconcratettimnpo(Iefforero  inccrdifto  quisex- 
periacur,vt  vno  cafu  magis  minufvc  quam  aiio  probatione  onerctur,fcd  i!!a 
potius  An  intcrdifto  cxperiri  malit,an  vtili  in  rcm  aftjoue.    Qcx&c  meo 
maxime  diflfcrt  ab  intcrdi(fl:o,qu6clquifqinsagithoc  intcrdido  dicitfcpof- 
fcfroremtnon  minils  qu^m  qui  interdido  Vti  poflidctis,  iiquidcni  vtrumqi 
inccr<yAuni  dqplcx  elt  um  quod  praecoris  edido  De  fupcrncic,  quam  quod 
a  ilktediiSli  mneyt§p§fiJetis  proponitttr>vt  rdlicctvteKquc  lugatot  in  v« 
crcqilcinterdido  &  aftori&rcoc  cxiftimctu  r.d^/4»/«ftifoMyar  DJeftiperfk* 
C^l  vcrb  .igic  vtiliinrem  adiooe]>c  fopcrficie,  is  aducrAriom  vciqoe£ttc- 
tur  pofrcfToremjiicuteuenitin  aliisomnibus,fiuediredJs,  fiuc  vciJibuiin  rc 
aftionibus:vtexhocquoqucfaciIc  fit  vidcrc  quamcommodius  /itcxpcriri 
hoc  intcrdifto  quam  adionc  in  rcm  vtili  /.//  (jui  tleftinMMt  14.  D.  de  ret 
ei$c,$,commoiium  laftuie  iff/fr</*Illud  quequc  obicruaiionc  non  indignum  cfl, 
cam  diilin^ionem  quam diximus  folere  adhiberi  a  PraEtoce  in  concedcnda 
de  roperficic  vciU  in  rem  adione»  An  'condoAlo  faperfidei  ad  modicfi  ccnn 
pa9»an  ad  loogom  bStik  fit^non  fimiHter  aptari  poflc  ad  com  cafiimiqoo  fii- 
pcrficies  vcndiu fitncm  locaca.  Ncc  cnim  vcnditio  fieri  (blec  adtcmpoai 
qooties  id  agicur  vtpervenditionem  transfimKor  dominium»  quod  ex  tero- 
porali  caufa  iransferri  nunquam  folct.  Quamquam  autem  fupcrficici  do- 
minium  fupcrficiano  acquiri  nonmagis  pervenditionem  quim  pcr  loca- 
tionem  poieft,obftante  natura  rci  quac  nonpatitur ,  vt  fiuepcr  tradjt  onem, 
fiueper  vfucapionem  dominium  fuperficiei  finc  dominio  foli  acquiratur 
l»w»nftmi^Dn^TffH(^pJ.M  44.  $,fUienn^%D>ietki%'  a- 
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Sl^.Vttiflikla^io  in  retn  vcitis  dc  fupcrfide^OBfpftitt''!  fic  initara  vendi- 
tioms  contra£kuin  cflc  oporict,^t  quia  id  genus  contra<5^us  pcr  fc  habilc  cft; 
Wtranstercndom  dominium  intcrucnicnrctraditionc  fi  ca  per  dominura 
&<^a  City  potucritcxea  vcnditionc  transterri  dominium  ni  condicio&na- 
tura  rei  vendicae  obftjtilfec.  £x  venditione  porto  rci  (^uantumlibct  alienabi- 
Vu  non  alitcr  trtmieRl  ^omitinm  pofl*cc>qukn  fi  cmpcio  in  perpeuiums  nofl 
lada  propoiicvciarX^  d^ctnn  aunri  ctmn  qmi  noo  nnmcil^ 

  irergvdcairviUtoi£kioitti«m(bfcificttrio  qnifuperfid^ 

iill(>ngumtcitipiis>cjbmn<monefciat  >  exlbcatione  quanticumque 
ijNimtlominiuni  transferri  nuUomodo  poffe  ,  nec  (i  locatio  (ada  Cit  ^ 
doraino,nifi  diftiniftioncm  illam  dominijdircfti&Vtilisadmittas  ,  quam 
nostam  iarpc  iam  cxplolimus.  Sed  refpondendum  cft  induAura  idcile  c- 
xcmplo  a^tion  is  quae  de  vc<ihgali  fiindo  proponitur»quam  placuit  ci  dari  qui 
fundum  vcdigakm^^rounicipibusconduxcrit,  atnon  etiam  >  quodmagis 
ioic£M»ci  qni  cnMritJioeifMiii  v§tbv»  Itt-^  NciDpc,  quit  aTMdiciDiie 
imdt  «odMic»  «fMOi  •teiaiftficdr  mMilc^aai  icclilcc^  doniaiaai  qoict- 
tiuiMliMMiCiiasfiMfinr»nee  aftiene  vUaDe  veaigali  fimdo  iadigeccc 
ii  qaitanqoam  verosdomiBUsdirc^mfimdi  vindicatfonem  Kabcre  pof^ 
fet,  Vc proindc  non  poflit  locusfieri  qurftioni  Dc  fundo  ve^tigali  ,  aut  de 
a&ioneeonomiBecomparata,nirici\mve<Sigalisfunduslocatuseft  ,  non 
vcnditus.  Ncc  cmm  qujcquam  cft  quod  impcd/ar,  vt  in  vcndilionclupcr- 
iicici  t  quommus  dommiiim  fundi  ve^jgaiis  ex  veoditione  in  aocipiciutm 
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P<  yfit^n^  CMFlituu  infundo  veciigdU^yel  Jyferfiimhytl 

'■■^  fiuclndri;  ■ 

Ilvcnda  fupcrcftilU  obie<5kio  ,  quam  proxima Decadc  diKimtis 
fiert  ab  interpretibus  noftris  cum  tra^ant  de  fccundo  fupetti- 
ciario  pcr  priaiuoi  copftitato  :  I«i  enim  nc  poiLnt  bcii^  iibi 
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perfaaderc ,  inouencur  ex co qucxi  iur«  ciuili  fiCi^Qn^p^iatum  videiit,  vc  v/u* 
tVuchiarius  IruiTcuariuni  conftitucurcnoi.  po{Iic  l./ivf/ofiuCiuj  66.  'Z).  ini» 
d9t,$,fimtur  lnil.de  vjnfi-.  Accuiliui  diuctiuuus  i  aiionciw  ilUwi  acculit  »  quoj 
vrusFruCtusobrineac  mftar  ciominij,i.v//<'/K«./«j  /^.D.deiffnfr.l.cuw  fAtM  76^ 
$,dominM  hlef^i.  2.  (icri  auccui  nequeat  vc  ciufdcin  reiplurcsdomini  in  /b-> 
Inium  ctlc  polCut  v/*/^.  /.//  >/  «■/■rro  5.  $./tdfic{ius  v.  huulum  D.  ivmmofl.  /.  ie-j 
ti^d^Att  19.  $,pA!tr  PJei4fircnf.H€(hi*  Scd  Birtolus  itnprubat  1  quon  jair»,  int 
quic,  &pcrconcra(^um  fuperfidarium  vtilcdonnniuni  tranjfcitur^  cum  fu-r 
pcrticiarius  tanciuam  Jominusvtii.s  ( ik  cnim  loquuntur  omncs  &  tacioci- 
aantur )  vtilcm  nabcat  in  rcm  acliontm.   Lt  tamcn  fuperiiciarij  plurcs  efle 
polluntil  Accurfio  Ciedmiu$,id l.i.in princ.D.di  fhptrfn .  sh\  faciens  interprc- 
tationcm  verborum  cdicli  nocat  poirc  iocum  cflc  cdit^o  non  tantun-t  fi  inccr 
foli  dominum  Si  fupcriiciarium  proponatur  interd:^cum  9  fed  eifi  intcr  plu' 
res  fupcrficiarijs,  quali  Sc  jjs  optimc  poHint  conucnirc  vcrba  illa  Pi  xtovisdi^ 
tcr  db  Mterofruimiui.  Bartolus  vcro  aharu  autcrtrationcm  1  quod  vfiisiruclus 
pcrfon.c  cobxrcat ,  ncc  ab  ea  fcparari  vllomodo  poiTit »  indcquc  (iac  vc  fi  e- 
go  &Ticius  vfumfiudbum  nipulcmur  >  nonpoinmus  conftjtui  duo  rei  ili- 
puJandi,  quia  in  fingulorum  pcrfonis  proprius  mcclligitur  l.fi  id  fuoJ  15.  de 
d^oif^et*. }^on  maJc.Cum  cnim  qusriiuus  Jc  vfutru^tu  qucm  vfufrudluarius 
conAitueric  »  non  dc  illo  dubicamus  1  An  podiCcaconftnuiio  vfusFrui^^us 
fccunda  iic  Bcri >  vc ambo fruwluatij  iiabcant  vfumiruclum  1  quod  ccrcun}  cft 
iieri  nuliomodo  poife  y  fcddchocipfoquxrimus  ,  An  vfusfrudlusqui  pe- 
ncs  priorem  frucbuarium  fuit)  hc  ab  co  pollit  abfccdcre  >  vt  in  aliutn  transix- 
ratur ,  quod  nc  pcr  vcnditioncm  ficri  poilittilia  tantum  ratio  impcdit  cjuod 
vfusfru^us  iitmcrc  pcrfonahs  ,  ahufquc  futurusfit  qui  in  (ecundi  frudua- 
rij  1  alius  vcr6  qui  in  primi  perfonahicric  conAitutus.  Ncmoautcniin 
ahum  transferrc  pofTit  vfumfru<5lum  qucm  ;pfe  non  habeai ,  nitico/ci:fu 
quo  idipfum  conttift  fcriptum  cfl  /9  l.ejnfidmfirjpn  (^.  ^.de  \dfriru&.  hl\  cmin 
ai>tior  iila  ratio  amittcndi  vfusfrudiB  q(i^ikoiSli|lcnd{  ,  duifimodocc- 
datuv pVbprietario  dtci.Lji vfitjfruciyd  66.  D.  3c      doi.    Cactcrum  ita. vcn- 

di  vfumfwifeum  vt  ftuaturoo^torn<>n  c:cpcrtenafBatanquam  ^^'P^*^^'^"'' 
^iuarius ,  (cd  ex  pcrfona  fruduarij  ,  nihil  prohibet  7  fjquidcm  fru^tuarius 
manec  is  qi^rfiuituirpiecio  q\]ocicxvooditioncrcdcgit  «  tuniquoque  ci^m 
cmptor  non  fruicup  re  vcndiia  /.  arbfnbusii.  $.  vftsfrii^uMrtus  l.  t.on  ytintr  j^. 
euml.  feq.  D.de  yfufruci.  Solacj^uc  ccnio  iilacfl:  ,  quxfaceie  po/Tcc  ,  vtccl- 
fus  vfusfruclus  ah^us  in  pcrfona  vfufr«<5tuarijclTe  viderctur ,  quia  non  portet 
vidcrivfumfru(fcum  reiincrcqwi  jpfcccjflilicit.   At  cum  fuperlkiarius  fuper- 
ficiarium  conflituit ,  aUus  quidem  contraClus  cft  ,  fcd  tamcn  fupcrficjcs  ea- 
dcm,,  licct  jKcr  plurlum  ptrfonas  ambulct,,  qoia  non pcrfonalc  quiddain  efl 
/edrealc  ,  vcrior  tamcniatio  propccrquam  iVucCluariusfru^^kuarium  conAi- 
tucrc  ncqucac  non  alia  quarrcnda  cft  quam  quia  fcruitutis  fcruitus  cfTc  num- 
qaam  potcft  /.i.  D.  de yfnfr.iei.  Vfumfirudum  autcm  fcruitutcm  effc  Sc  c\ui- 
dem  pcrfonalcm  ncmo  ncfcit.    Ncc  tamcn  ilia  Accurhj  fcntcntia  Sc  inter- 
pretatio  recipi  potcft ,  quam  adfcrtinterca:tcrasrf^f//c?.  /.  i.  D.de  fnperfii'  vt 
ciufdcm  fupcrficiei  plurcsfupci^ficiarij  cfrcpofllnc  ,  quali  fcnfut  illc  litcdi- 
6ii  prztoris  in  illis  s.^ihiB^lterAltaliertfruimtra.  Lifi  cnim  adantiimus  poflc  ^ 
fupcificiaxio  quoquc  conftitui  fupcrficiarium  ,  puia  fi  prior  fupcrficiarjus 
vcndat  aJij  fupcrficicjn  ,  pootaflicflilludxqucadmitcipoieft ,  ciuldcmrc' 
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plurcs  eo<lcm  tcmpore  efle  poffc  ruperlitiarios,  non  magisquim  plurcsv- 
lljfi  u^iluanos  ,  fiuc  cjuod  lupcilicics  non  minus  quain  vfustruaus domi^ 
rijj  inftar  habeat  ,  cum  cmolunicntum  rei  pcr.c  totum  coniincat  art.  !, 
^xmm  66.     /«»</•  At  legM,  i.  iunda  tiicidle^.  cimidti<s  76.  dominus 
Sioc  qM  fapeificMiiiit  il<m  ille  diatar  cui  fupcrficics  aliouan- 
cooAituta  >fc4  isdemum  aai  fupcrficiem  niinc  hnhctUn  UnU^ 
Mlh-f'  i-  a  (f^.  ^7«r».  D.  ^eui  vin^'C4/.quamporr6p)ureseodan  lempo* 
^non  £acilju$  habcrc  poffiint ,  quaai  plurcs  cand^iurempeflI(lcre/.).Xrx 
(ontrmc  DJedi^uir.pr/fejf.lJuc  infcluh,w  19  .nJe  frecar.  Sicotncc  jllud  quo- 
queprobabile  c(i  c|uodi(Jcm  Accurhus  nofter  ri-pradicra  cdidU  vcfba  ficin- 
tciljgit,  quaiipoilitvnus  vtuupcihcicreipcciu  v:  j|fuictiJs  ,  Aliusver^r 
4»€^u  v/usjautquafiplurcsiint  ,  quorumquiiibThubcat  rLpnHc;cni  {> 
partc  proinciiiiito  %  quaealiaadcumlocum  iiitcrprctatiocil  ,  /cdl  iatc^ 
^aad.dobic  fcnfos  illoeft ,  vtridefoperficiecuntemiofttimerdomiiii  lu, 
&  fupetficiariiMn  r.fltpb ibcat  Praetof  ne  vb  fiac  qopnlnus  alter  ab  altero  fic 
Clruat^r » quoroodo  aotclkfruitus cfl  non  vi , noncluin ,  non prccari^.  QuiiJ? 
Konnc  &:  intcr  fupcrficiarios  intcrdidtum  dan  poicft  ?  Vtiquc ,  pcrindc  at- 
quccilm  intcrdominum  &  rupcrficiarium  contcnditur.   Finge  dc  fuperfi- 
cicuifceptari  inicr  priorem  fupcrfic.iarium  .    cum  ci;i  poflca  is  rupcrfaciem 
,cao4cm  vendiderit,  Comcndciue  virocjuc  fe  fujurficicm  po^lidcre:  At  non 
i4fi^^mfoplurc*cruntfupcrficianj»  fcdplurcsqui  fc  dicentruperficiarios, 
^^o^^iM  ^iupc  oito^verbacdiai  aptabuntur » qtiam  fi  dc  fupcrficic  m- 

^nariiaiiiii&  dominum  ipfum  co9tendcretur.Enimucr6isfoiusc- 
-^^.^■^..^^Wfrqtti  fc  fiiperficicm  iiabereprobabtt »  non  qiii  iiabnifTe. 
Numquam  autcm  cucniet  vt  plurcs  eodem  lemporeriiperficicmcandcm 
babere ,  vcl  poHinr ,  vcl  vidcaniur :  ncc  vt  fint  plurcs fupcrficiari j ,  quotics  v- 
natantum  cll  fupcrbcies,  An  non  vcrbetiaminfuncloriipei  iiciarjocon- 
ftituJ  vlust"ructuspotcft?Equidcm>  ficut&infnndo  vcdigali.  Atita  ,  vt 
neutro  cafu  valeat  conftitutio  ipfo  lurc  >  fcd  t.^ntum  tuitioue  prxtoria  ,  ir.- 
m)|t  y Ipianus in  Li.  infriudp.  D.  qMbjmUrplusjr.amits.  ncnipc  qu ia  cii  n:  v. 
Sffti^  m  ier«itus  •  non  ab  alio  vtiqoe  confiitiii  potcft  quim  ab  co  qui  fit 
dominus  prsBdij  de  cuius  vfttfrudlu  tra^or  .*  Qiiif<|alsamemfi]ndum  Ve- 
{bgpUoB  iiabec  aut  ruperficiariom^it  dominiam  dos  iuDdi  non  habct»  vtdo- 
CDiniusin  prafccdcntibus.  Ergo  ncquc  iusconflitacndi  vfomfrudnm  »  fcd 
ramcnquoniam  vterquc  donum  locoeft ,  apud  Prxtorem  priftrtim  cui  c- 
lijni  fuperhciario  dat  vtilcm  m  rcm  adioncm ,  illud  ciiam  fieri  nccefie  cft» 
vtPr^ tor  confiitutjoncm  vfusfrudus,  fiucabhoc,fiueabilloconftitutu$fir,  . 
acaiuTyhaud  fecus  qoam  fi  a  domino  couflitutus  eiret. 


ERBiOR  SECVNDVS. 

Nde  illud  etiam  fit,quod  fcribit  Vlpianus  tn  //.i.  D.y-  tb.moJ.yfusfr.4^ 
fntii.Cum  quaedtur»an  vfusfruduscapitisminutjone  aiuittarur  ,  ntc 

mtOai  vfiaifiriiaitf ,  fcd  ciiam  ^iaio  dc  \fyisu^tu  ,patum  rckrrc  v- 
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trum  iure  fit  conftitutus  vfusfru<^u$  >  an  tuttionc  praetoris.  Subind^que  pro-- 
poncns  exempla  vfusfrufbus ,  non  iurc>fcci  tuitionc  prztorja  conAituti,  fub** 
iungic  ProiV/^r  tr^Mtus  qHoqHe  yfmfruBid4y  item  tn  jundo  ye6iig:di  vei  ftiperficiMrt* 
nvrt  tnre conjiitut U4  c tpttii  mtnutione  dmUitHr,   In  quibustamcn  verbis  illud  cx- 
plicacu  diHicile  cil  quod  liabenc  de  tradico  vfufirudu.    Qiia(i  vero  non  ipfo 
lurc»  fedPizcoristancumCJicioneeondicuacur  vfusfiru&usqui  pcrtradicio* 
nem  contlicuicur.  Nam  dc  vfufcuda  qui  iure  ipfo  confticucus  uci  quid  acti- 
nebac  exempla  dare  cdm  pafli  n  occurrant  ?  Qiiacnam  vcr6  auc  frcqucnciora^ 
auc  apciora  *  qukm  Jc  viufrufbu  condicuco  pcr  cradicioncm  ex  caufa  vendi- 
cionisifortafle  aut  alerius  huiufmodi  contradhis  >  qui  iurc  ciuili  fic  aJproba- 
cus  ^  Sic  cnira  ea  vcrba  ^curfius  noftcr  iiitcrprctatur.  Tradi  porro  vfusfru- 
dVus  intclligitur,ci\m  inducicurfruduanusin  fundi  po(Tcffionerii,cuinvepa- 
ticur  proprictarius  vtifrui  /.5.  inprinciff.DJe  y/nfr.  Etfi  autem  lcgaci  ius  pro- 
prium  liludcft,  vtacquiratur  legatario  fine  traditionc/.  i.D.  de pi  hlic  tnrem 
aci.  l.Iegatum  So.de i  g.i.  /.i  Titto  6^.tn(jn.D.defurt,  vfusfrudus  tamcn  ctiam 
icgatus non  nifi  pcr  fupradifkam  cradiiionisfpecicm  legacario  acquii  j  potcft, 
quia  fcilicct  faclo  aliquo  heredis  ,  ficut  &  cuiuflibet  proprictarij  opus  cft  ad 
conftitueiidum  vfumtrudum  qui  non  nifi  pcr  rcparationcm  conftituiiur, 
l.vCuffrM^lus (>lHrjb»s moclfs  6.     l.fetfiien.  0.  de  yfiifrnB.  quiquc  iiumquam  fiiit 
tcitatoris  ,  ciiin  nemini  rcsfua  Ccr1n1tl.jn9dnofirum61.eod.  vtproindcnon 
poflTit  a  tcfHacore  rcda  via  tranfire  in  Icgatarium  ,  quomodo  dc  alijs  k-gatis 
fcriptum  eft  tn  dtH.l.k  Titio  a-^i^-1'leoAtum  ,  fcd  &  quod  fcquitur  apud  VI- 
pianum  Uem  tu  fnyido  vecfifjliyelf^pcrficijtrionoaiMrecontlitmffjoiicndmm- 
nifcftc  non  dc  aljo  vfutruflu  tradlari  co  loco  quam  de  illo  qui  non  iure  con- 
ftitutus  fiz  ,  quoJ  &  dicliop;o/w</f  dcmonftrat  ,  &  articulusiy./ff^.-ff  fi  rcti- 
neatur,candeiii  proculdubio  liiadct  intcrprctationem.    lllatio  nAmquc  ilk 
cft ,  cx  co  quod  proximc  didum  fjcrat  ,  parui  rcfcrrc  ad  am.trendum  capi- 
tis  minutionc  vlumfruftum ,  an  ipfo  iurc conftitutus  lit  vfuslrudus.an  prx- 
toris  tuitionc  ?  Quis  cnim  dubitarcc  amitti  capitis  minutione  vfumfru- 
dum  qui  iurc  coiiftitutus  elfct  ?  Aut  quis  ,  obfecro  vfusfrudus  ,  Oae 
capitis  minuiionc  ,  fiue  quo  alio  modo  amittetur  ,  fi  non  illc  ,  qui  iu- 
rc  conftitutuscft  ,  amittitur  ?  At  dc  vfufruftu  non  icrc  conftituto  dubi- 
tari  clcgantcr  potcrat  ,  cum  amitii  non polfc  videatur  ,  qui  ncc  vllus  cf- 
fcintc!li£;itur  vtin  f.^.di&.l.u  nifi  racio  illa contrarium fuadcrct, quod  ab- 
furdum  Tit  ,obid  amitti  difficilius  vfumfru(fbum  ,  quia  fitinfirmior,  nullo- 
quc  iuris  vinculo  fubnixus.    Excmplo  ciusqnod  in  fpecic  non  diffimili  tra- 
aat  lulianusi»  /.  ^ui  v^kkfrrciiiin  5.  D.  fi  \fuifucl.pna.    Eum  qui  vfumfru- 
ftum  traditum  fibicxcaufj  fidcicommifn  dcfiji  in  vfu  habcrc  lanto  tempo- 
rc  quaiico  fi  lcgitimc  cius  faftus  clTct  amifTurus  cum  fucrit ,  aftionem  ad  rc- 
ftitucndum  eum  habcrc  non  dcberc :  quod  abfurdum  fit  plus  iuris  eos  habc- 
rc  qui  poncffionem  duntaxat  vfusfoictus  quam  qui  dominium  adepti  func. 
Quid  crgo  fibi  vult  Vlpianus  ,  ci\m  tra<flansdc  vfufrudu  non  iure  confti- 
tuco  ,  loquitur  dc  vfufrudu  quoquc  tradito  ^  Locus  fanc  mcndofus  apcr- 
cccll ,  atquc  icarcfticucndus,  ni  fallor  ,  vc  pro  ^«a^wf  lcgamus^«Wtc«ii- 
que  ,  Nato  ,  vc  credibilc  cft  crrorc  ex  more  fcribcndi  contradius  di(^io- 
nes  longiores  qualis  illa  cft  fft^omodoCHcjHe  ,  quam  tamen  non  poHiscontra- 
ftiiisfcriberc  ,  quam  fi  duas  tantum  fyllabas  primsm  acjoftremamrcti- 
ncas  ,  pro  c^cccis  fupcrlineaminducasinhuncinodum^»<»^«c.  Scnfusau- 
^  *  ccm 
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tcni  crtt  >  Amhti  capitis  diminutione  traditam  quo<)uom«i}o  vrumfra- 

6^0 m  ,  idcfl,excjuacuncjuccaufatraditusfit  ,  fiuc ex  ca  qux  fit  iufta  &lc- 
g;it  i  in i,iuri  fcilicct  ac  Ic^ibus  cognita ,  quo  cafu  non  dubiutur  qum  vfusfru- 
Ctus  &  iurc  conftitutus  lit ,     non  vtendo  amittatur  ,  nuc  ex  caufa  illcgiti- 
xna  ncc  iure  adprobata  ^  foctdcxcaufa  fiJciCommiili »  vc  in  f^ccjc  (//tf/. /,  3. 

wgik  Msuciaous  dic  vrufruftu  legaloqoidcm,  fed  quemlcgatarittsaliircfti- 
tattf*  M§atiia  fit»  Aic  Praetorcm  id  a^cre  debcre»  Vt  cx  fidelcommifl»- 
rij pcr/bna  magis quam  cx  Icgacari j  vfusirudus  pereat  :  NinirBm  qoia  ficu- 
ti  /cgatus  vfusfruAus  iure  conflituiusdicitur  ,  itaquialegatariopcrfidci- 
comminum  rcli(flus  eft  alccri  non  aliud  quam  Pr.Ttoris  auxilium  habc- 
re  porcfl ,  cuoi  Bdcicominiila  omnia  iuris  viribus  dcAituta  non  njfi  cx  Pra^- 
torid  iidcicomniitlarij  iurifdiccione  conferucDtur  ,  &  confcouenter  infpc- 
€ta  Ciiniiiio iurc  dcberct  htc  vibsfrndospcrire » (inc  morte  9  uoe  capitis di- 
tnimittcMie»  ^  Aon  vtendo  ex  pctibnalc^rif » noo  cx  periboa  fidcicom- 
Oii&rij ,  fi  non  ad  officiumPrctorispertineret  vtqucmadmodumpocio- 
rem  Eacit  caufam  BdeicommifTari)  quim  lcgacarij  >  ita  &  fideicommiiTarii 
potiils  quim  lcgatarij  perfi^nam  infpici  iubcrct.  Cur  vcro  traditionis  mc- 
minit  Vlpianusi»  di&A.u  D.'iuth.mod.yfusfruCi.iin)Ut.   An  quia  non  pofTjt  V- 
fuitrutlus  lureconftituitraditionc  interuenicmc  ?  Atqui  iam  dixinuis  Te-, 
iUmenco  quidcm  iucelegati  poiTe  vfumtrudium  conilitui  ,  aut  cxtra  ccHa- 
mentum  pa^ionibasid&ftipulatioQibas  ficri  dcbcre,v(  fciipcum  cfl  i»  di£i. 
L  s*  iMfrim.$p,  D.  it  -^fufmB*  Sed  tan»en  ijs  quoque  cafibus  neccflariaro  cA 
ietraditionem  »  ad  habcndumctiamcxcaufategativiumfroAum  »  mult6 
magis  (\  pa<^io  tantum  &  ftipulacio  interoenerinc  ,  quae  minoris  runtpote« 
^tisJidJ.i.D.(ie fuhltcian.  Scd  de  tradito  vfufrudu  loquitur Vlpianus , non ' 
folum  9  quiafinctradicionc  non  poffic  vfusfru<5lus  vilus  conftitui  iurc  prae- 
torio »  qu©d  de  vfufrudu  qui  iurc  ciuili  conftitus  fit ,  a?quc  dici  potcft  ,  fcd 
ob  id  maxia;e  qu6d  cum  vfusfrudus  cultione  pr^toiia  conRicuitur  ,  lilud 
tiotibnrcquirimus  >  vttraditusfit  >  ncc  illud  practcrea  iaquirimus  >  qua  ex 
cada  craditio  fadalberit » id  eft » an  cx  infta  &  1  egitima ,  an  cx  iUegitima. 
Caafikn  quidcm  altquam fubcfle  oponct»  vceiumiodi  conflitntio  vfot&a* 
&ai  tmtioiiem  PraKorts  mereator  » bec  cnim  folet  Prarcor  aut  dcbcc  cam 
nm  fncri  qnam  finc  caufa  (adam  vidcat  ,  netum  quidcm  ,  cumrcsiUa 
ta/;s  eft  quaf  iurc  ipfo  fubfiftat  /.x.  f.drca  D.  de  dcli  waH  exce^tjuuri/lentinm  7. 
i.ffdcHfnnulL §.dc pjci.  Scdqualifcuniouccaufafufhcit,  quar  modo  ncn  fic 
>quitatedcnitut3,Iiccc  vinculo  iuris  dcfticuacur.Icaquc  non  cantum  cx  caufa 
fiJeicommifii  poccric  vfusfru(^tu$  conflicui  iurc  practorio,vc  in  dJ.^.ecd.tit.d. 
i^.jf,  fi Tffusfi  .fetet,  fcd  ctiamex  atijsomnibuscaufis  ex  quibus  folet  Prxtor 
fiiccre  vt  in  bonisalicoiusid  fiac  quod  alioqui  fitalienom»vt  m  Lu$,iA.f,ftx 
wntJiLtdttf,diMt»  £t  idc6  vd  ob  hoc  ipfom  ncccflaria  craditio  cft  ad  vfumfin»- 
6ntiitorequoqucprjetorio  conftituendum,quianecpatitur  vnqusmPRCtor 
Vt  fiiwcradjtioncdominium  bonicarium  cuiquamacquiratur»  quemadmo- 
dum  in  prarccdcntibus  docuinius.   Sufficit  jgitiir  traditum  cfle  quomodo- 
cujique  &c  e\  qualibet  caufa  vfumfrutftum.vt  tuitioiic  prartoria  conftituatur, 
At  non  fimiluervt  iurcconftitucus  vidcri  poffit,tunc  cnim  nccclTarium  eft, 
vc  coniljtuendi  caufit  iuAa  prxccdat ,  p  uta  vcndiciojns ,  donatiunis » auc  alia 
hoiiilbMMit» 
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•  ERROR  TERTIVS. 

Pe  4&mf  i»  rem  fu£  defimd»  iteQiydi  ddMt^ftkd  nm  ft 

fTMetU. 

i>f  ver&(|aiav(u9fruAiisinftM4eVeAigali  jioa  magis  coo* 
^  ftt^tti  pmeft  ioe  tuiciooe  pnnoris«4|uiin  in  fmi/b  fiipeifici«» 
lovconfequenserit  vtadbin  reniqase4elUndo\(.caigall 

iatur,perlndcfitprartoria ,  atquecaqaacdaturdefupcrficie? 

M  nimc  vero:  Ratio  cnjmpubijcs  vcilitatisfuafitjvtdeflia- 
do  vcitigali  actio  iarc  ciuili  aliqua  proponcretur,  Nc  aHoqui  non  facile  in- 
uenircntur  qui  fun Jos  vedigalcs  i  rrpublica  conducere  vellenc  ,  quemad- 
modum  (l.ximusinfuperiocibo$.Non  fimiliter>  vt  defundis  fuperticiarjis, 
tanquam  quoram     nontam  ad  poUicam ,  qo  am  ad  prhiatam  lioguloruiu 
vtiliutem  pertineat.  Neque  tamen  xqni  potuit  ca  ratio  6cero  vt- vfud&u-; 
dttseofifticatio  a  ve^fcigalisfandi  podeflbre  fa^  valerec  tpfq |aceicduB  ne^ 
quc  a  ciomino  fa^a  elfccineque  validitas  ciosad  vtilitatem  publicam,fcdad 
pollellbris&fruduanjcommodumpertincrer.  Et  fanc  credibilc  crtfiqua 
vlla  cdiTci  parte  Prztor  adbioncm  Jc  hindo  vcrt^gali  propofuilfet,  fuifle  iJli/ 
tuin  maximc  propolicurujcum  incerdixir Dc  loco  publico  fruendo,  ficut& 
adioiic  inrciDcfuperficiepropofuit  cum  intcrdncicDc  iuperficieb.  Intcr'- 
diclii  cnim  illud  De loco  pabltco fraedo c6ftat  propoficd  elle pobttcz  vcilP 
tatis  cwGl  ad  tuenda  veftigal  la  publtca  dfi  prohioa  inr  cjuis  vin  fttferc  ci  QQ^ 
publicfiveAigalfruendficonduxit  lociq;  iilapobltcainqoib.  veAigaltfiotf^ 
xadio  &  folutto  fieri*foJet,vt  Izcob. Cuhc.tn paratsflis ad  mttltiiUJi Df  lu» ptt~ 
W<co^ArJtf  interpretatur.Ecfi  vcro aliud  eft  Je  vcvaigalib.publicis,  aliud  vcro 
de  fundis  vcfligilibus difputarc ,  aliud  dc  publican  s  vc(JtigaIium  pubticoru 
condudloribusialiud  de  pra^liorum  ve(5tigaliu:nj>ollcfl'oribus ,  qui  vtiq;  no 
func  publicant^vcrumquc  CJincn  hocgenuscontradluum  ,  &  per{onarum,3d 
publicam  vtilitacem  zquc  fpcdat,ex  qua  parte  augenc  redicum  rcjpub/icar, 
vndc  &  agrt  publici  appciUntur^qat  £mytdAp\tilM^  nJ§,fMt^fAlk* 
<^ttfic2i[^4/.quamuts  non  Gmiliter  poflint  dici  loca  pubfica.  Pioinde  nikit 
jienam  ^  propofito  fuo  fcci!rccPrsetor»n  codem  edido  «]i|jbi0Mpbebat  in^ 
terdifkum  dc  locopublico fjjruendo  ,  adtionem  qaoque  de^WQeili fiindo 
propofuiflef,  fcciflctque  haud  dubic  fi  nulla  iamantJalia  propoJitJ  fw/Tct: 
cuius tamcn cCim  nuHa extcnt vcftigia in coco  pnTtorisedic^o, non poilum 
videre  cur  aftjonem  hanc  prrtoriani  c  lc  interpretcs  vulgo  vcl  nt.Migifciuc 
iniroc  quoJ  vidco  Cuiacium  $n  fai  .tutlrs  .id  iltum  tit,  St  .i^erreat^.  td  eji  tm^ 
fhyupet.k^i  fentircfibique  ac  nobis  fi.  gcre  formulam  cdidi,quafi  propofita 
iic^Praetorehisverbis,  fi  tger  vfcii^M/s  vetstnr  cmft  cnfdu  tndni»m  dMA 
Qiiam  formalamfumpftc  illeproculdubid  ex  verbis  edioi  De  faperliciebai^ 
nec  aniniaduertitcaautcc^nicionem  ,  quam  ne:cfririam  putauic  Practor  m* 
danda  vtili  in  rem  adiohc  dc  (aperiicic ,  adhiberi oon  deberc,cum  a6io  de' 
vcfligali  fundopoftulatur,quam  ccrtum  cft  omnimodo  ommque  cafu  co- 
pcterc  ,  dum  ne  cotitra  formam  locationis&  conduclionis  poftulctur:&  i-4 
de6  nimirum  competere  dicitur  non  dari  //;  d.L  i.  D.  fi*ier  vtcii^.  pct.  Nec^ 
quod  tvjnnalocationisfcruandafic  potcft  induccccncceffitaccm  cognitionis' 
iacerponendxiAlioquietiamdeinceidiAo  quod  pra;cofpropofuitDe  fii*^ 

perficte« 
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perlici«bus  idem  dici  deberctt  nofi  «iati  illud  niH  caufa  cognita ,  dquidetn 
p{k  intcrdi(ki  verba  oftcndunt ,  non  aJiter  dari  quam  >/i  *x  le^i  locationu  fu» 
conduoiionu  fu^erfii />,y«d  dt  ^'^iturinec  "ptyi.ec  cUm ,  nec precdrio  dltcr  ab  alterefiw'^ 
tt$s  eft  l ,i.iU,tii,De  fu[^erfii  Et  tamen  coniht  intcrdidum  ilJudnuIlicauf^co- 
^oitloo5exigere,in  coqi  di£Fcrre  ab  vtili  in  xt  adione.Dc  fuperficie    d  co- 
««iftdi^  propoiaic  Pmor  iiktiquc  ncc  daridicicur  fcdcoiDpctereytuin 

3ao^  cdin  vttle  unciim  cft  mrn  diicdoni  dJA^SMtSim  nec  intcrdiduin 
eiocopiiblicofiriiciido  vllamcaiifie  cognitioncm  cxigi(  v(  competat  vcl 
dcturquamuis  non  co  minusexigat  Prctor  vt  c  locationis  lege  frui  deHde- 
retnr.Vltra legcm  enim  vel  contra lcgem  non  debct  audiri  qui  firui  dclide- 
TZtinc^mt\\^,ittU.§Mt,D.tleUc.fubltc,fi-uend.  Niiuirum interdidaomma 
cau6e  cognitionem  aliquamcxigunt,atnon  vtimpctrcntur,ct\iu  ipfiscdidi 
vcrbis  proponantur,/ed  vt  bcnc  impctrata  pronuncientur.  Fadi  enim  qua:- 
ftioncm  fcmpccnoiiiuinquam  ctiam  iuris  implicitam  liabcnt  >  de  qua  pro- 
tttde  cugnoCEtndimi  iraiper  &  ptonanciandum  cft.  Cau&  ver^  cogitTtio 
i|8ainnos ncccfTariam  cfle  ncgamusiUacfi  quxprxcedat  impetratloncm- 
iafetrdi^iiiaeDcri»erficiebus>nueDclocopubUi^o.£niendo,  quomodo 
pr^cedit  iiia,quain  adiiibasiJieGeire  eft^cdm  vttiiiinrem  adioDc  Uipcrficie 
poftuIatur,quam  idcirco  nccproponic  pnetor,  vt  interdiftum  ,  fed  pollice- 
tur  d.Lu§.i.  De fi^perfic.  Similiterigitui  adioncm  de  fundo  veftiii;ali  aio  c6- 
petereipfo  iurc,  nec  vllamcaur^cognitionem  ad  cam  inftituendain  requi-; 
ri,quzocceflariae(lad  inilicucndam  Sc  impctrandam  vtilem  m  rcn)  adio- 
aeniDeriiperfide»quamais  non  negem  czpediri  adHonem  illam,  vtad  fca-i 
tenctam  perneniatiir  (iae  caiiie  cosnicione  non  po(re.Cognitto  aotem  in  «o 
Mtiffimum  adiiibendaeft  ninnemgccur an  monicipumfandus  fit  &  ab  iis 
iocatusisqnipctinir  canqnamvedigalis.  Ncc  cntni  aiitcr  vedigalia  eft» 
qu^m  fi  eius  propriecasad  municipes  pcrtineat,&  locatio  abipfiimniucipi*  • 
biMtideftiroanicipijadminiftratoribusfadaiic.  .    ' 

ERROR  Q.VARTVS*  .  - 

De  dtffeyeutid  yeciigalit  4ori  cr  etHfhyteuticjrifm 

N  quo  rarfnm  fallitur  meo  iudicio  Cuiaciiis,  qui  fiipradiAo 
Moco  ncjtac  iiiiiire  noftro  agrum  veftigalcm  femper  efle  a- 
grLini  ci:iphytcuticarium,id  eft,vt  illclubinde  difhnit,  quem 
uuiiunu:»  quilibet  in perpetuum  vel  in plurcsannos  ccanftu- 

 -^y^  —  lic  iflalium  ca  lege.vt  idmeiiua»  caltiiifi|iie  redderct  cenfh^ 

^^n/ionc  cd^-  N^m  imbfer6  vcdigalesfimdosnanqoam  Inteconfaki 
iloflri  alios  cfTc  dixeruncqujim  qui{aiitapicioitatiim»qiionmifiimma  di- 
uidoilla  cftjvcalijvecligales  vocemur,ailjnon  veiJligales,  quomodo  fcri- 
pfit  Panbwwi/./.  t'/^'^  ''^'  ^^i-p'^'  vbi  repctenda  eft  didbio  vccJi^>les  &  bis 
fcribcnda , quzTemel  tanium  fcripta  eft  poft  negationem  in  hunc  modum: 
iibj  non  veBiz-iles.  l'ec}igalesvoc4nt$ir;  nato  errore  fx  eo  quod  vetcrcs  librarij 
liccrjs,fyllabas&dii5lionesrcpetenda$,femel  tantuinfcd  maiufculis  cara- 
^.cnbus  fcnbcrc  folerenc  qui  perpetuus  mos  eft  librarij  Florentilti  &  cx  quo 
iiiultain  libiisnoftrii  menda^xcrontiitobitaiils  proi^rTcleoccafSoob- 
toljt  obferoaca«A{fed  eoimeil  dicereiion  omtoes  agros  dnitatum  eirevc. 
6tigales;iJiiid  vcsbJURk  qoofdam  qui  dicantur  non  vcdigalcs.  £c  idco  fub- 
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iicuPiulus  in  fcqaenlibus  noft  veSltjdUs  junt.   Dcniquc  propriecatcni  fin- 

nicipiim  c(Tc  RccelTc  cft  &  loi.3iioiicm  nb  iis  fa(ft.im,vr  f.sndus  vefbiqalisdi- 
ci  polHc  i'^./.!.^  .v/r  !.'? fi  iitj  Jf  ({e  veci/gilthus  D,de  ciamT}.inje&.  /.  ct  m  fjfort'- 
Cns  11.       v  cHialijus  D.  d?  Pnblicin  rem  >[}.  rbicu«n  traflctur  dc  vc^flieali- 

^  -   -  ■ 


yGKapi  non  poflint  fi  fon^  quis  cos  bona  fide  acqaiiiucrit  tanquam  ooii 

^pKyceuticarios:£tianifrporTasrolutumeailonem  «nnaam  proprictarioi 
'ducm'  hodic  ilorainum  direftum  appel!ami3$)quia  non  co  njiniis  vcrum  cft 
/ibi  fi  ocj^ie  r.omincpoircdiflcbonac  Hdci  cmptorcin  pcr  conflif.itiun  tcm- 
pus,qiJod  fiitficitfemprfrque  potuit  fufficere  ad  vfucapiciidutn  /.  Tempmuj 
19.  D.qmhjnid.ylffsfr.Mnitt.  In  fumma  fundus  cmph)  tcuticarius  eft  qui  a  pri- 
naiis  IdcacuradeummodnmqQofolc^ant  olim  locari  i  monicipibusagri 
€i.uitatunhi<!  cft  ea  Ifege  vt  qnamlio  ccRa  penfio  fiiloatar  « non  pouic  aufllcni 
^nduscoo(iadon.Fun<ii  vcfbTeAigalcapiorrasdcontrario  qui  cioftatt- 
basft  monicipibossiiueinperpetattmyfiae  ad  tempus  ica  fruedi  locabantur, 
quomod  j  priuatim  apros  fuos  locarc  vix qnifcjmin  folcbat  olim,  ciim  Pau- 
lus  fcribat  difertis  vcrbis/w  r/./.i.NoH  vedigalcs  fundos  cos  circ  qui  itaco- 
lcndi  dantt.r  vt  priuatim  agros  noilros  colendos  dare  folcmus.Tantum  ab- 
cft  vt  apta  ad  Jurilprudcnciam  noftram  incerprecationc  potucrit  4H  tit.Si4ttr 
yeclii^fetet,  illafubticiei^fitio  quani(iaeTribonianus,(Iuc  aliusquiuis 
malus  mterpres  fubiedttM  efl  emfhytetnkitripstef^idcns  ad  Zenonis  8c  lBfti<> 
Viiani  conftitotioncs  I>c  iareemphyteoticoIataMnteqnascum  pland  incer- 
Cam  cffct,  quaenam  a^io  contradominamipfutnexcomra<5lu  cmphTtead^. 
cb  dari  debcrcr>cuins  ipfa  etiam  natura  ignorabatur,vtdixinnis  infupcr/o- 
ribus  &  libr,zo.Come5i.L4p.n.ntmo  vtiquc  probabditcr  dixerit  adioncm  de 
Ye<9;igali  fundo  cuius  in  libris  noftns  mcntiofir>  in  camreni  fuiflccontra 
tertium  comparata:n  vcl  ucconimodatam ;  longcque  probabilius  eft  con/ij- 
luillc  prudentesfi  quanUo  calis cifus  cmergcret>quj  tamen  rariflimecoarn»: 
g^bat»  Tt  aaiojiwgtiptia  verbiscontft  donrimim  inftlCQeretttr.Caiiistto 
gtfPliAii^  neceflarius  &  ibUennis  vfas  erat  cum  ignorabatur  aot  dubiubarac 
.  <|ajena  a(5Uo  certdcdpeterec  /.^.gt  4.     frdtuit^m  17.    p^J^-  D.  defrdfirift, 
iyerb.^d  caaclio  in  pcrfoni  tatt^m  crat  no  in  rc  vt  &  awlioes  vf dito  qua  ex 
illo  cotradu  nonulli  aut  ex  codufto  qua  al)j  dada  cxidimabtDtf.^deoh/i.de 
Uc4t.  Neq;  verb  ipfac  ctiaZenonis  .lut  lufliniani  conftitutioncs  vlld  in  rc a- 
^lionc:  emphy  tcutx  dederut,fcd  pcrfoiulc  fo!a  cx  ipfo  c6tra6la,cuiu$  pctfoj- 


.    1 

.di^De  fupcrficieobfcruarifolitu  fuifle  teftaturVip.i»</./.i.V.i«^^/*'/"''/^v' 
A^de  ved^igali  fudo  ac^io  tota  in  rc  erat  fiue  c6tra  miioicipcsipfos,nuc  con- 
ti'a  tertiu  poflcflorc  cxcrceretur,  qur  ciim  ab  initio  copetierit  cx  mud^tuiu 
aucoricate  iurifqueciiiilisrationc  fucrirq-,  multo  c6niodior&  vtiJiorqu^»P 
wftio  in pcrfonani  quarlibcc ,  vt  r.uiocinatur  Vlp./«  dJj,^.  i. De pperfic.lti^ 
, jiimiru  ibruile  fadu  fuit  vc  nulJa  in  libris  noftris  vcibgia  cxtcc  vcteris 
.  iftioais,quam)eeimus  agitatam  fbiflesqaaenaro  perfbnaus  iiSSo  ex  loC^tioB» 
fttdivciftigalisdandacflecpofliriroriiQaafi  fuperaicaa  fiicoraefieteaqiK^' 
llio  dCMQtilisciqai  paratam  haberet  concra  q^acmlibecinteiiMi^i^"^"^' 
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Ex  ^tsainterrt «  «ontrario  ienlti  poccA*  cilai taatis coailiioiiihntimlyi « 
cempor»  concrottofuni  liciatervcteresailZenonisvique^Ccinporaqu^nam 

aSkio  ex  c6crav3u  cmphytcutico  compctcre  polTct,  app.irere  vcl  co maxim^t 
nullatn  cmphyccutxactioncm  in  rcmcompctiilTc,  ncqucdireda,ncque  vti* 
\cvn.'Tantumabcft  vc.idio  de  vcct  gjii  tundo  ci  accommodari  potuciitpro 
{and-j  qui  vc(Sligalisn6  (.ilcr.Fuiccmm  adtioillapiopuadclundo  vcdt  gaJi, 
^  hoc  fundof  am  genus  rpccialicer  acawnniodata  cilm  apccr  iorcs  onmcs 
iQ.scni  aftlanct fiac  direfbr»  (uie  vdlcs eo  cafu  dcficcrcQC » ficut  6c  fiiperfi-  ' 
cuwifiniifroprio  incerdido  propriaquc  attione de  (tiperficie  tueturprctor»  • 
qood  Jieqiiepermterdi^um  Vcipoludccis,  nequepci  aliam  vlianfpcciem 
nctionis  in  rcm  etiam  vtilis  fubucniri  ci  polTct.  /.  5.  >.  fcd /tfifrSD.  riipijiid* 
Qu£  rcs  facitvtqucmadmodum  fupcrficiariusj-otiur  cfl  domiRo  foli  in  in-' 
tcrdiflo  Dcfupcitiiiefine  quo  haud  dabic  fuCcubcLct  m  micrdiclo  Vti  pof-  * 
{idecis,qaia  ctiam  iurepra;cotio  fupciticics  ccuitlolo,idcoquc  vinceret  do-  ■ 
xuinus  ^li  etiaiiLapud  prarcorem  n  lure  communi  a^rccur  per  uuerdi^um ' 
\upo(Qde6siid,  $•  fid^fmfr^L  Ica  condodoc  bxai^  vedijgalis  vinccrcHebeat' 
pbflmbreinqucnlibetctiain  domiou  ipfumsNonagcndo  vimlicationc^quf ' 
wmdatomuu  eitiiuiclominus  lit  iace  gcniium  vei  ctuill,  UtMrt^t-i}.  cr 
DJtrti yiiidic.neque agcndo  Publicianaquz licct  dircda  in  rc  ^tdio  fitpr^- 
toti^contri  domiiium  camen  rcgularircr  non  datur  /.  pe»hlf.  Drpuhlic.  in  fem 
45.ScdagcnJo  propciaiiU  aclio.ic,  qu^edicitur  Dc  fundo  vrArgalifuinpto 
nommci  maccciaiQji  adio  ficuci  piopria  cft  hujus  ncnotijjhc  ifc  propriam 
habcc  u^cura  cx  cutiawlu  ipfo  defccdciea],qu<c  ctticic  vc  q6  mjuus  mib  tauco 
magiscupetat       doninfi  qui  contraxic ,  qaam  comra«tcrufi  jpolTcirprem 
qu:  non  cocraxic,  dumod6  legi  c6tra&us  parcatur.Hoc  •n«  omnmo  requiri- 
NUts»cikm  quoq;  ci\m  hzc  a^to  cotra  tcrtiu  poirc(rore  cxercctur.tn  qao  nii«r' 
ra Qnc  cft  huius  a^ionis natura  qu^  fic  cx  c6traftu  defccdit  vt  tan.c  m  rc  fit/ 
&ilcin  rccft  vt  tamc  cx  cotradu  deAcdnt:  quod  vix  dc  alia  vlla  ciuili  a5io- 
ne  (lcptlitcr  po(Iis diccrc: Ac  ncc  dc  vlla  pri*toii3,fi  ca  cxcipias  dc  qua  ta  tain 
inultafcr/pfim'is,DcfL'pciricie.Nri&:  illadcfccclitexcocia  '.ujSccopet  t  pa- 
itlctin  ic  ttia  cOcia  dommuf/./.i.jJ.i.or  2.  De  [ii(>er/ii.  Idco  vtrjt  j  j  ropriafui 
ncgoti} adio cft,nec tamc idcircp vtraqt aucciotiis autpiarcoria.  Sed ilia d- 
iibs,iuecpratcoria,vt  vei  hjtcipfaliuittiaiodi  adionu  (imilitudo  dcm6ftrat. 
Sf^Baenimedidifoi  partcPrxtor  a<5bton6de  vedigalifundo  proporuiffet,' 
Vtpcrdij  vc3tigalis  c6du<9:ori  proipiceret»Cur  no  :cquc  pi  ofpcxifreciuperfi- 
^iccacictn  ii  nu  a(5tione,faltem  cdi6i'\  parte?Ani  fitorccper  incuria  omif- 
fumid  fuilTct.Auno  pocuillct  pr^ror  ad  cxcinplii  adionis  oe  vc^tic^Ii  fundo 
ctia  vtilem  dc  fuperhcie  in  rcm  adioncm,veluti  de  vc(!iiigali  fijnJo^propo- 
ncrc?Qjoinododi  ad  exeaiplu  interdicli  Vti  pofiidctis,  quodfupcrnciario 
vtUe  eltt:  no  pocerat  propofuit  jncerd<Au propriu  Dc  ruperficie  velut  inter- 
3idu  Vcs  Poffidetis,inquit  Vipianut.  Nam  &  fiihiliccrplacct  Caiacio  tnteip 
^^«ieuiperficicbus.«qud^cummodandum  efie  ctiam  cmphyteuticario 
lcfiBii<3acario,  quamuis  dc  folo fnperficiario  dixerit  prarcor.  Scd  non  fotuit^ 
9ioruama(^tiodevedtg.)!i  fundocum  ficriuiiisarfiin.anda  fuit  cx  ratione 
luris  cintl iS,qf^  nullomodo  patitur vt fuperiiciari(^  confulati.r pci  aftionc  in 
rcm  ctia  v  ilcm,pra:fctcim  vcro  aducrfus  domim'i  foli.Qi  6d  fi  vcr^  trei  Cii 
iaci)  (cutcntia  cxiOiimicis  incerdi  (u  iUud  de  fupCihciebus,  enacn.pliytcutx 
ac  feudacano  accouimodandii  cffc.An  non  efrcc  expcdicius  perindi  »cc6w^ 
daoB^i^  vcficmaftioncm  dcfiiperficic  quam  a^ncm  dc  Vedigaliimtd^ 
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ERROR  Q^VINTVS. 

^irMkue  <}•  ntcfJutAte interdtcli  D:  ffpcrficiehusyQ;  dti  dc€mm§iiri 
foj^t  em^hytcHtai/jendutMrte, 

1  Tt  A  M  t  M  nec  niud  veroih  pvto  <mod  volt  CuUcittt  iMerd^ 
£hiinderapecfidebiisac€oiiiinoairi  eniphytemicario  qiio>^ 
quc  &  Feudauirio.  Quid  enim  necefTe cit  eo  interd.fbo ip69 
confulerc  qnod  fuperficiarij  propriumeft  9  ditn  podintiHod 

^  habcrequodomnibiispoflciroribus  communccft>r/i  ^rjSK- 

detfi?  Nain  cur  non  habeanc  >  cum  iint  vcrc  polfclTorcs,  di  qiMdemadpro- 
priam  vilitJicm?  Sicut  &  crcditoresomnes  qui  incua^bunt  pignori  g  (i  eos 
exi ipias  qui  cuftodiar  tanti\m caufa  in  pofTcflionem  mifli  funt ,  quos  vtique 
conlucoon  poflidcreiincoc^uedifferrci  ccteris  crcdttoribus  pignomiiii^' 
qurver^  pomdent  &  fibi  in  omnibiis  prcterquikm  ad  vfucapionts  caoftm  M 
j/fi i>$itJori  z6»DJedCijuir^fiJmftrmw9mme  i6.DJe  vJm.ap.\un6i.L^ixred.hrtt 
D*>/sf  «/8W.Dices  Emphyteutam  effc  condudorem»  Condudores  autcm  O" 
mnesdomino  cidcniquc  locatori  poindcrc non  (ibi  ob  idque  non  tam  pof- 
fiJcre  intcUjgi  quam  cflcin  poflcirionc /.^^/.i»  a/te  20.^.1.  D.de Mcquir .pvjf, 
Kon  pollc  ]gitur  hcriSvt  colono  aducrfus  iocatorcm  compctat  mterdjdum 
Vti  pt>iridcti<; ,  fcd  tantum  locatori  aduerfuscolonum  aut  ..lium  qnemlibet 
id  ageotem  vt  locatoris  pofTcdionem  turbet/.f.>.  cum  m^Nilitn$s,lian€t*  tL-Lj^ 
§.intiriiB«m  maem,^,yupofiM,9jficitim  $,D.  de  rei  ymdk»  Sed  fiiciit  re^paP^ 
fio  eftfloniic  oliam  eHe  rationem  eniphyceutar,aliam  fimpliciscoloni  &  cott* 
dndoris.  Hmphyteuta  namque  pofndct  quiJem  rcm  alienaayCHiQSnecdiL.- 
refilis  ipfe  dommus  cft  nec  vtilis,&  quidcm  fciens,idc6que  nec  vllo  tempo-" 
jre  pcrpoflcffioncm  acquircrc  !ll.:m  libipotcft ,  quia  id  cirra  mafSm  fidcm 
Cacere  non  poflct  f.i.Ccfc  pi  Afr.^o.vel  ^o.4fn:or.  Scd  tnmcn  poflidet  (ibinon 
domino  |Cum  ita  rcm  tcncat  vt  quandiupcnfioncm  annuam  prxftabit,  non 
pofntei  dominus  inuitu  rcm  auferrc  q  ^od  in  ca^tens  condu^onbus  di(lu 
mile  eft  dJ.u&  uD^dger  yeciig.  Rcplicabis  Eadem  ratioalmil>'Tiiperfi&i*> 
rto  quoq;  looim  habere  Uttfffcuii  TS^^a.c  ifeq  vJe  re^tSHf*  nCque  tam6 
clubitariquinraperficiarioinutile  fit  interdi6ti  m  ytipeJ^i/ifSij^Ml^tneccffc 
fijcriteifubucniriperpro|^ri|im  imerdidum  Dcfupf3*wieiHi^n6npcr  in- 
terdi<5bu  Vii  poffidetis,  quonmdo  Accurf.malc  inT«MpretatUr</./.3.J./("J y?/«- 
fta  D.ytif  pd.  Refpondcbo  ,  conuenire  quidcn?  fnpcihciarium  &:  cmphy- 
teutam  menquod  funtcond.  (5torcs  prxdij alicni,  & ca tamcn lcgc vtquo- 
ad  pcnfio  fcluatnr>aufcrri  rcs  lis  non  poflii.Scd  d  fltrre  in  co,quod  emph]^ 
teucanoDUDtumrupcrficictcoodudoreft»  fed  ctiam  (bli  cod^mquciur^ 
]ktum  quo  (uper  ficiem  tenct»  Supcr  ficlarius  ver6  vd  Iblius  fnperficiei  con- 
'^'    >cicftfvelfictiamroli)noi)tamennifi  propterfu^erfiie!dlh»1?b 

r.rius  .ippcUatur..  Itaque  nonpotcft  jus  luperficiarij  impcdire  quomr- 
is  polTclTor  foli  mancat  dominus ,  qui  porro  poffidere  folum  non  potcft 
'qui'i  hocipropoffidcatrupcificicm:  Ci\n)  ctiam  quod  ad caufampoflciiio- 
nis  non  minilsquim  quod  ajicaufamdoinin/jfuperficicscedatfolo  nccmi- 
nU  pr.ittorio  iurc  qiuin  ciu/li  d.  ii.^.fedjt  fuprk  D.  rtiprj^id.  Nilljciim  fuper- 
.fiiCics  uUs  cft  cuiu5  j^oiTeiiio  fc^arauxffcgollit :  Vt£uta  fi  ad  fu£€tit^gm^ 
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cifftftii  ailltiisfiiidlqiiiserpiiUieoytfraltande  qu^m  pef«desiii6ri0ctsvt« 
JUf,fitififkfrd*Kx  i«  eoipliTrtttcse  qui  totom  pnrdijcocpnsfibihabct  iinpe» 

dit  ne  is  qufcmphytcofim  concetlicpolSderequicqyamexcftrediciponr* 

Proindc  nthii  habettis  ,qui  fundumin  emphytcuhm  dcdit  >prepCcrqoo(i 
negari  poffir  emphyteutam  vere  ac  propne  pofiidere :  Nequc  hoc  negabuc 
nobfs  intcrpretes  qui  .itlco  cmphytcutac  tribuunt  vt  dcnteii&  cjuidem  caa- 
qmm  viili  doinino  etiam  vtilcHi  in  rcmaCtionem  quam  nos  dencgamus. 
Quid  eoim  iUi  prodeiTct  haberc  huiuftaodi  adionem  ia  rem » ii  etiam  po- 
Aea  qtiim  pomiidnem  nsdttsetfei  «adbuc  tancn  mMi  pofifide^ct?  An  non  . 
▼crbfciciliiiselt,  vt  poifeffiaAem  qu^  vt-4loiiMni«D  halMieenffiiiieouE^' 
«psad  Vtiqlieclifficihus5cacqilititlirdc  amiccicur.Quid?  An  non  PraBCoctHC-*. 
t«r etiain  rnpcrfici 3r ium  canquampoileirotemf'  Mminoe  verch  fcd  caaquani- * 
fupcrficiarium  ,  ^  idco  cam  no  pofletci  prOileflTc  interdidum  Vii  poUide- 
t\s,qiiod  tamcn  oninibus  foh  poifcflbnbus  prodeft,neccl]afium  fuic  vtpro- 
fpicerctur  ipfi  proprio  intcrdidtoDc  fuperricicbus,vc  diximus.Dtcataliquis 
mirum  non  ellc  quod  incerdidbum  Vti  pofiidctis  noo  competat  ft:pcrfida- 
rio,aec  Ci  faceamQr  fuperfideni  ab  eoponjderi  c^tn  noiia|iis  c&peutquim 
potfeflbribns  foli.Alia<l  verb  6c  fiipcr&cienifaliiMi  fobm  peffidete^Meii  ei^' 
le  igjRUt'  bonam  confecationem  fi  qu  is  ex  eo  inlecat  >Sapefficiera  \  fuperfi-  ^ 
dario  non  pofllderi*  Vcite  fiwilc  cf}  animadacRerc  non  alia^ecaeiaibla' 
eofieiror:busduntaxataccommodatum  illud  '"'^'"•^'^ft  qwfnft  iptieilin  fpi-i 
11  pofTenion is  non  pofhcfcparari  fuperficics  \  folo  non  magis  qu^mittcaiHi 
fa proprictafis  ,  VnJc  Ht  vt  nunquam  iuperhcics  (inc  folo  vfucapi  poffit/. 
r.unQuMn  i6d.fi  ftlum  jp.  D.  dt  v/MCsp,  quompdo  poifct  iiaud dubic  u  fincibio 
pofhdcri  poflTet. 

ERROR   SEXT  VS. 

£  c  recfiia  eft  quod  quis  dicac  non  eife  nouum  vc  quis  por- 
n^cat  rcni  foii  9c  immobilcro*cui6saincn  nomine  nopof- 
fit  cxpcriri  »intcidi&o  Vci  poAidctielbcte  fi^leea  se  sjattir 

quam aiios  quoqne  poriicleat ,  qnedintcrdum  eueoire con» 
^  ttat  vt  in  fpecie  illaquam  Vlpianusuadati)iWJ.i.|iffH»v»» 

(le4mHs  D.  vfif>cj?!(i.  Si  proicdio  fupra  vicini  folum  non  inre 
liabcri  dicatur.ln  qiia  f^ecic  ait  cx  CaiHo  intcriljclum  Vti  poflidetis  il  intcr 
cospctatur»  vtriqueefle  inutilc,quia,  inquit ,  alter  folum  pofndec,& confc- 
quenter  qujcquid  fupra  folum  cilad  CttLum  yfquc/^W/.^./^r».  D.  quod  viaut 
d4OT.  AUer  verb  cum  aecmHisfiipccficiera.Q{ip  excmp]o,nmi1iter  igitur  &  in 
propofitopofritquistenarcinucilceflein^er^liAam  Vti  poffiMs  fuperfi» 
ctacioadiietrvs  dotninunboon  quia  fuperfidarii^  non  pofndcat^fed  quiae- 
tiam  doBiiiras  foii  pofHidcc  fuperfciein  hic  cum  fplo  9  iUe  fi  ne  folo.  Ci\m  au* 
cem  vtcrqoc  pofiidet ceitum  eft  neutrum  pofTc  vincere, Nc alioqui  nece(Ie 
efTct  vt  vterquc  vinccrct ,  quod  impoffibileni  faccrct  ludicati  cxccutibnem. 
Scd  non  ita  cllc  ,  vtob  hanc  caufam  fupcrficiario  dcncgctur  intcrdidium 
Quod  vccrqueporridcatoftenclitfAtis  idtm  Vlpian.  in  d.  fed Jifttprdt  vbi 
Jiiscicicribicd^iBiuumroIi  umaduerfus  ruper$cia£iumiprum,quikmad- 
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ucrfasaliu  qu6libet  co  interdido  pottorcm  focc-No  cnim  potiorefle  pofTct, 
fi  ctiam  rupcrficiaiius  poflidercr.lmb  verb  ncutci  co  cafu  vinccrct  ,  ncutcr 
vincerctur. i^.j). v.'i/^.wv;;.'x,  Cuius  fcntentiam  &  rationcm  malcpcrccpjt 
vir  dodlillimus  lacobus  Cuiacius  cum  tcxtum  cmcnUauic  in  illis  vcrbis  vtri" 
que  ejfe  inutile  vt  pro  inMile  reponcret  vf//f.6eue  ui  eo  notatut  a  loanoc  Ro- 
beno»  fcrf  mala  rarione  %  Qdb(d»tnquic,proieftiim  non  ficiit  fuper fides  ce^ 
dUftlblo.  PropoHtjo  enitn  £il£i  eft  vt  bemCiiiactQs  replicauir»  ex  d.  /.  vU,  |i4 
fiif.fiVM/vi4Nrc/4m.Co!lecI:ioauteiTiinepca,quoaianilidominus  roU  faptt* 
qaoa  proiedum  cft  non  poffiderec  fupcriicicm  adratani  foli  fui  portio^ 
nemjfjtcndtmi  circr  forc  vc  alius  Tolus  pofli Jerct,3c  proindc  yt  ci  dcbcrct  Vj^ 
tilc  efTc  intcrdiCtu  quod  tamcn  vtriquc  inunlc  e(rc  liabct  vulgata  lc<flio  cjua, 
&  Robertus  dctcdit,dc  nos tucmur.Scd  iabitur  in  co  tc^uuis  Cuijcius  « quod 
ractonc  Vipianl  mala  &  incpta  clle  audet  diccrc,qi.^  tamc  vtopuma  fic  co%^ 
chwlcntiflima cfeSappooit  emmpc«^vcro&ainMnic>qood  nec  Cuiaciia»l| 
gjOianitgttiiAipfmn  imtwxljLjtiikfkr^iif^t, qaoucevterguc  polleilbr  c%. 
nccalius ab  alio polIidetMtann pofleaut vinci»auc  viucorc imcrdidlo  Vt( 
po&lecit.H«icnquidemrpiopo/itioni  necciTano  courcqaeosed  <mod  yuU< 
Vlpianusvtfi  duo  fint  q'.:orum  akcr  fylum^alter  fuperncicm  ciim  ardibus 
pomdcat,vtric]ue  iu  uiualc  incerdi(2:um  ,  quia  dici  nequeat  vccr  poiVit  aut 
debeat  vinccrc.Quod  vcr6  idcm  Cuiaciusaddic  in  pollcrioubus  Ol/im.it^ 
lihxj^iAjf.u  vt  vetercm  faum  errorem  mordicus  tueatur ,  debere  prxtocei^ 
iaoolMcrdidoftaaicuiquc  poeMioiicm  cucri,pi:orfosineptom  cft.  Q^^i 
titcreoir  quiniaceret  vt  vicrqoc  vipceret  ? Aot  qoomodo  £ice|| 
re<vtvccrqscvititeret^quiaiilaietiamcucmrcc«vt  vterque  vinccretuii^ 
Autquandolocum  habcbic  quod  noscumCuiaciodizimns,Vcroque  po(E.^ 
dentc  ncutrum  vinccrc  dcbcrc,ri  fuam  cuique  polTellioncm  tucri  debet  Prx** 
tor?Nonnego  fuilTecxanciquisprudenribus  plcrofque  qni  putarcnt  p  jffe 
duoseandem  rcm  in  folidum  codcm  tempore  pofTuicrcidiueiro  tamc  pof- 
/effioaisgcncrc  vnuiTi  iu(le>alium  iniuflc  ,  vnum  naturaliccralccrum  ciuiii- 
tcjr.Sedqui  dixericpo(revcrumquepolfc(forcm  &dcbere  vinccrc  coa^. 

I  ■■  I    — «i    I    I  I    I    T  f 

•     ERROR  S  EPTIMVS, 

fiet/iccarJlf^Bmoli  tradtticnihus  ad  d.^.fedfi f$tfrdi($'  *d4,Ll<$» 

^MtdMUvtD^efhferfic»  ' 

ytc  vcrb  omuia  Accurfius  quoqiie  &  Bartoldt  flnald  e»- 
piicant,Non  in 4»  ibloffl  qood  sd  d.f.fed fi  O^pri  i^notant  pof - 
fidere  fgperficiafljm  qni  nabet  coniacnlum  danddmqil^cci  in 
terdidum  Vti  poffidetis»fiuc  canaculum  habeat  «ditnm  es 

^      ^  publico  fiuchon  babeat,  contra  quhm  difcrte  fcriptum  flc  ao 

la^,C4aerum r*^.^* SeJ &  in iHo  ctJam,qubd  in  cmpbvtcuta  &  fupertioaf^o 
priiiati  ad  diffircntiam  eius,qui  iciuitarc  conduxit,  idem  luns  conftiUiunt. 
SiccnimBart.ic/^-/.».  if-7'"-<         ^      «^rr,'/r.Ncc  easaguofcuntdiffcrcii- 
tiasquas  oosin  f  ipcrioribus  obfcruauimus.  Quod  fi  vcrum  cftvUW  t  cm*». 
phytcatam  ji4»ere  fuo  lurc  intcrdiaum  Vti  poUidc|iM|kMiadattMsd»ni» 
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num  itm  vcnon egej&afio  ilb  im«r4i^ quo<i ruperfidariorApconriiuii t^h 
fc  Frartor  volmts  Q^aniimu^h  fiitciid&eft  kl€  mcerdidd  Vti  poi&dctis  ac". 
commodartpoire&dcbcr^poueiroTi  (iifNlivedigalisad  tacodam 
^omqcioqaedoDilnum  fuaoi  potitffioocm»  tmn  ii  non  iiabcrcc ,  etiam 
pcrctuilcm  in  rem  acTtionem  reciipcrarepofl*etfSum!nareiliasc  eO.Dovo^ 
digah  tiin Jo  competcrctx  prudcntiim  autoritatc  ciuilcni  in  rcm  adionem, 
qua;propriiim  nomcn  habct  Defundo  veftigali,  Compctcrc  Jtcujcx  prx- 
rorisedicto  interdiftum  Vtipoflidctis  ad  retincndaiB  poflcuioiKin ,  vt  & 
jnrerdida  reftitMliaad  eaMe  pofle^if  on£  fi  amifla  fit  jrecupcrancdiSupciti- 
ciarlo  neque  ciiiif^aftioacm  copetere  ncquc  intcrdidfcftiodiieftam  fao 
yrnlsf^iifffiiJetis  M  flitidl  ptopriinn  qood  dicitnr  De  {apnfide.  ad  exempNI 
WviMyHftflidtiit  comparanim.It^mquc  practoriam  vdlem  in  rem  dc  fupcr^ 
ficie  adtoncm  fuperficfario  daripollc  fed  nonnificum  caufx  cognitioncb 
Emphytciitx  denique  nullam  ciuilcm  aut  prartoriam  in  rcra  a^ioncm  vn- 
quam  competiilfc  nec  hodie  competere>  nequc  dari  debcre  eciam  cum  cau. 
/xcognicionC)  fedfolilm  imerdi^um  vci  potiidcti^  cxteriquc  intcrdida 
polTeirona  ficertetdepoflfiGoiie  tantikniitemqae  per/bnalcm  adioncin 
czcoBCnidit  Ulam  quamprimosZenoformanltytfctntrodmncVt  plusiada 
liabeat  eniphyteuca  qullm  fiipcrliciariua  in  canfa  poifeflioAi%minss  vero  a4 
ag^ndum  tn  rem.  Vterqae  verb  cam  in  cauA  poireflionis  (|iiim  qiiod  ad  ia 
lema^onem  minusqu^m  poffcifor  fundi  vedigahshcecnon  magishic  do 
minusficquam  cxteri,quibus  vt  videri  fauorabiliordcbeat  facit  folus  fauor 
Ciuiratis  a  qua  ius  habct,  ciini  caeteri  habcant  apnuaco.  At  quid  dcfcudata* 
lioPPIus  lile  ccrcc  luris  habcc  quam  cacccri  omnes  cum  per  cradtcionemfeu^ 
di  dominiu  transfcracui  in  accipientcm  qnamaiciioii  wcettia  legiba^ui*. 
bus  fi  ncm  pareator  ad  conoMWitem  rettefttur.Sed  lacioc  planegue  djiieniia 
trafbtns  iileeft,deqitoinpofticmaChiliadispnrtc  pIura,DeomBcote^(ciriif 
bcrc(latutmus,fed  ciuibus  tamen  nonpamam  lucem  ilU  adierent  q(t^  in  hac 
Decade  a  nobisdilputata  fiint  De  i«ft^aU  fiindo>I>C%Cffficiacio  U  4m 
cmpbjftcttticario»-  :  j 
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E  s  p  o  1»  s  1  huius  (cntentlam  non  bcuc  vidcntur  pcrce-^ 
pifTc  incerprcccs:  Rationom  ccrte  non  pcrcepcront.  Putant 
enims Azonem  &  Accurfitnn  fccuti,  lieredem  k  muliere  in^ ' 
ftf  tntttm  fiS^  ii«potcm  cn  fiKopitNlefttn6Ufogat£iMqnc  \U 
vr  matti '  tv»  >  efd^mque  iidlatrid9*oainit  •  iiercdi- 
titem  piire  reftftuerct ,  RurAklflfi^  rogatam  nuram-vr^ 
lio  fuo  eidcmque  hcredi  eandera  hereditatetn  redderct.  In  qua  fpe* 
cic  volunt  refponfum fuiffe  aScacuola  ,  cum  qu.Ticrcturanftatim  fitlci- 
commifTum  leftitiicre  nonia-  dcbcrcc  f  an  poumortcm  dontajuu  ioaa^ 
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Aptadum  cfft  Bdcicominiirutn  ad  id  tempus  ^uo  nurusmorerctur.  Ac  quo- 
oiam  vident  rcpugnare  rationcm  iurisi  qu^e  hdeicommiflum  nequc  dicinc- 
quc  condicionc  vlla  fufpcnfum  ftatim  prjcftaii  iubcc/.  uD.  de  condiSi.f^  de^ 
monfir,lJrgMer4t  /^},$,ylt.Je  le^ai.i,AiMntt  fpcciali  racionc  motum  fuifTc  Sca:- 
uoiam vt  ita  rcrponderec >  Quod Hdcicommiflum  illi  ipfi  pcifonac  pracftaa- 
dumefletiquajpaulb  ancc  prxfticumFueratiid  cft«ncpoci  tcftatricis  >  qucm 
illahercdcm  inlcitutum  &  tidcicomaiiiTohcrediUtisoncraucrac,&:  iubindc 
aliofidcicommiflbciurdem  hereditatishonoraucrat.   Hoc  cnini  cafu  non 
dubitant  rationem  iuris  Facerc  vt  non  Aatim  fcd  poll  iecutam  dcmum  gra- 
uati  raortem  tideicommiflum  prxi^andum  ii^Ne  alioqut  eueniat}inquiunc> 
vciicinucilc  in  perfonaprioris  tideicommiirarij  (1  poilqu^m  fideicommif- 
fum  abhercdcacccpitdatimillud  ipfumi  &omncquodpriorc  fideicom- 
niiflb  contincbacurtCidem  a  quo  acccpit  rcflituere  ccneacur.  Idcdque  Bano- 
lus  non  aham  huiusrcrponfi  (ummam  eiTc  arbitrjcurtquam  vt  fidcicommir- 
fum  ilh  ipH  rcflirucndum  ^  quo  acceptum  fuit ,  non  nifi  pofl  grauaci  poflc- 
rioris  mortcm  rcftitui  debcat  nc  fit  inutilc.  In  quo  non  lolum  diuinaiu 
fupplendo  mulca  quz nunquam  Sczuola  fupplcuiflet  i  cui  moris  erac non  ad 
alia  rcfpondcrc  qu^m  ad  ea  qux  cx  fa^o  proponcbitur  vt  ncmo  nefcit  >  fcd 
cciam  violancapcrciflimc  iurisrationemidum  id  agunt  quancumpofTunCine 
illamoflcndcrc  vidcancur.  Den  que  non  obfcruant  vim  &  proprietatcm 
vcrborum,quibusvratcflatriicfucrat      quorum  pondcrc  raptum  ScxuO' 
lam  dubitanduin  non cft  ica  rcfpondiflc.  Diuinanc  primum  &  fupplcnc  sna- 
lc ,  inflitucum  fuilTc  ^  te(lacricc  nepoccm  qucm  habcbac  cx  filio  prxdcfun- 
Ao.NcqHC  cnim  id  cxpofucrac  qui  Scaruolam  confulcbac ,  fed  hoc  tantiim, 
Hcrcdem  a  mulicrc  inuitutum  rogatum  fuiflie  vt  hercditatc  refiitucrcc ,  non 
CJtprefToco  quifnam  heresille  cflet,  vt  apparcret  quair»  parum  rcfcrrct  quis 
cllec,  an  ncpos  iiic  an  alius  qu.hbcc  dummodo  capax.  Ncquc  vcrb  credjbilc 
cft  mftitutum  fuilfc  cum  ipfum  ncpotcm  quem  teftatrix  poflcriorcm  fidci- 
commilTarium  fcccrat.Non  ob  id  lolum  quod  intcrprctibiis  placct^futuram 
cx  co  inutilem  &  abfurdam  cain  inflicutionem  i  quam  priorem  fubftifutio- 
rcm»Rogato  nepote  illo  vt  hcrcditatcm  matri  fu^  flatim  rcdderer,vici/7im- 
quc  rogaca  matrc  vt  hcrcdicatcm  filio  fuo  a  quo  acccperat  fljtim  rclliiuerct 
( quid  enim  vtilitatisaut  ex  inflitutionc  ad  ncpotcm,  aut  ad  numm  cx  fidci- 
conmiiffopcrtmcrec  rcftituca  pcr  vcrumquc  confeftimcx  Ticbclhano  hc- 
rcdicacc?*  JScd  etiam  quialcgis  verba  repiignare  quodammodo  vidcntur, 
Tantum  abcft  vc  ijui:  incerpretationi  patrocinencur.  Sic  cnini  loqnun- 
turdcncpocc  ci\m  cradant  dc  fidcjcommiflo,  quod  ci  anuru  pr.^eftari  tcfta- 
crix  voluerat  ,  vt  cum  ipfum  hcrcdcm  inftitutum  fuiflc  ncque  ponant, 
neque  fupponanc  *  ficut  ncquc  moituum  hlium  tcftairicis  cx  quo  ncpos 
ille  fufccptus  crat.  Atqui  i  inquies,  ncc  lUud  probabilc  clt  ,  mulicreni 
in  ea  fpccic  fuifTc  inftituturani  nepotem  fi  lilium  fuperfliccm  habuifrct, 
Ncqucrurfum  pracdefundo  filio&fupcrftitc  nepotc  ,  ahum  illam  quam 
ncpotcm  heredem  clcduram.  Idcirco  ,  iiiquam,  probabilius  cft  inlticu- 
tum fuillc lilium  pnmi  gradus  ,  potius  quam  nepoccm,Auc  i\  velis  hn- 
gcre  cum  interpretibus  pracmortuum  iilium  ,  vcl  ctiain  dc  matre  fi  vo- 
lcs  tam  malc  mcritum  vt  ab  ca  vel  prxtcriri  vcl  exhcrcdari  dcbucric» 
Quid  vctacponcreinftitutum  pocius  maritum  auc  alium  dcniquc  qucm- 
iibec  cum  oocre  camcn  Hdcicpmiuiffi  hcrcditaiit.  prxftandx  nurui, 
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"t^i^ti  fubindenuru  tpA  »vi  filio  fuo  eanicm  hjercilhatati  reftitac^ei^. 
GofiftaceiMiDficoIim  h-eauentius  obfcruari  rolicuni»vcprdba  qi:xqi|ieiiio«  * 
\iet  maritum  heredcm  fcnb^  rct  non  folilm  adfei^tioiiis  intuitu  &  tanquam 
iiberis  ofnnibus  chariorcm,fcd  ctiam  propcmoJum  cx  nccclTltatcCijm  vi- 
^erent  matres  arquc  futurum  vc  inlticutis  libcns  carum  bonapcrucmrcniad 
maritosiurepatria:potcftatis  Sfauuapcr  hbcroshcreditate  ,  Scilicct  ante 
ConCUatint  lcgem  qu^prinlainduxicvcbonorummatcrnorum  propriecas 
^jid  CMHMtoes  M»eros  pettineretffele  vfefhiAu  patr?  rdi^/.i:CjAr    .mj- ' 
wrw.  Nifi  ibrti^velleiitillc  Kbeminftitaere  fobea  toniiicionetfiapatre' 
emanciparentur,  Attt  fi itfortrpitris  vel  quo  alio  m r  Jo  cffedi  eflcnt fui  iu- ' 
licQgcfintfrequehterat  formula  inllitutioniscdmtiliu&famihasaliquif 
ab  cxtranco  herci  fcribebatnr.Sed  pacribus  tamen  inuifa,  qui  ea  dc  caufa  fa- 
cilc  in  fufpicioncm  vcnicb.mt  fiiturum  vt  corum  moricm  captarcnt  libcri 
fpc&auiditatenimiaobtincndar  harredjtatis  vt  con({atrxl.^utdamdm ^Uum 
fiunilids  j^6,D.JehereJ.in/ht.i.ficui legdtum  9i.CjfeqJi.de  cmdit,  er  demcnflr, 
lfiiusfiuiMb%iJ^J.fed  ft  liiem  /r /i^itf  .i  .'Idedqoe  rarhis  erirvt  ca  in  itucio-: 
iiltfoRiMile  ttitcervterenturi  quas  xquum  eritmodisonlinibiis  profpicere/ 
aecum  niiritontm  offcnii  libetis  liiierent  in  qaos  fciebant  daum  pacribusr 
vitirMdfquc  poteftatem.  Q^aeademratione  fiebat  vc  tum  quoquc  cuoi' 
naritos  hcrcdes  fcribercnt  vix  rogarent  cos  dc  rcftitucnda  liberis  hcredita-' 
tc.Nec purc,quod  fuiflct  illuforium  quia  hcreditatis,pcr  patrcm rcflitutat  fi- 
lio  commo<lu  totum  ad  patrem  rcuiiirec iurc  poteflatis,iiifi  fi  patcr  adirc  rc- 
cufafTct  l.ce^i  i6.f.fipMter  D.etd SC.TrebeU.  Ncc  fub  condicionc  emancipaiio- 
nisyautin  die  mortis,Ne  eiufmodi  adieflionemariti  offcndcrcncur^  quibus 
fand^^i^prinia  comiicio  eratimnfa  propcer  tadurlpatrijrpoteftatlStAt- ' 
tco  perieolofa  &  pnbna  inali  onoitfis  trimTq;cuecus  vt  loquicur /.v^^ 
fMKflleodiofa.  £t  ob  eam  nimirumcaofaropofretqaisnonimprobabirucr 
CDBiicere&fufpicari>Ineafpecie  qoam  cx  Sc£uoIa  traftamusfuiffc  maritii 
Kercdem  inflitutum.ScJ  probabilius  tamcn  vidctar  vt  filiiim  ipfutn  inftitu- 
itim  ponamHS  >  (cur  cnim  pracfumcrcnuis  vel  praMHortuuni  fuilfc,  vcl  cx-  • 
Wedatum>vel)  quod  cffe^ftu  idcm  eft,  prartcritum  fiuc  tanquam  ingratum/ 
fiee  noiU  decaala?)&  rogatu  vc  heteditatem  rcIHcuercc  non  ncpoti  cx  filia 
iHoadbK  fopeifftite  qoii  iorepoteibtlsrediiflet  eo  cafo  hteedftis  ad  pacr^ 
ntt^  aiiampaternamfitdinqooqueisviueret)jfednuinlifW»ldift  vxori* 
fii;  cr quo  fufceptus  eratneposretcntos  in  poteflate*TDtn  ro^ataffi  ilOrum 
n  cadc  hereditacem  faccretpemcilire  ad  filium  fuum ,  euijdcmqu^  nepot^' 
te/lacricis.Quo  ita  conftiruto  apparct  ccffare  rationcm  illam  rjv-M  nolVrj  vo- 
Itint  motum  Fuiflfc  Sc^uoiam  vt  rcfpondcrct  optnndum  c(fc  fickiconiii.iirpni 
adtcmpus  quo  luirus  morcrctur.  Ncc  co  minijscanKn  venmi  c(l  c]nod  ille 
refpondiCinonftaCimdcbcrcnurum  heredicaccm  rclliuicrc,  icd  poiln  orti 
demum  finm.Sieae^coiienlrio  oikil  abfordi  cft  daolias  k  teftarore  hdtW  fil' 
ddebmil^arijs  bereditatenireftitoliiprifflo*ftati«^(|ue  fiiireiab  hercde 
reftitiifth  lic^  italutumm  fit  vt  nollum  tocrom  Aecomtnodnm  ex  ea  prima 
reftitutionepentsipfunircmancac.  Quodnec  intcrpreresnoflri  ncg^nc» fi' 
l&od^fidcicommiflarius  fccuRdusaliusfitqo^m  qui  fidcicoirmiffo  priore 
obftriAus  fuit ,  puta  fi  teftator  fic  diJCTix,Tttiufheres  epoyl{ero  t  T  ti  ythiredi' 
t4ttm  refit(u4  s  Sempronie,Roio  1e Semp)  oni  vt  ednde  htredu.iicm ri  jiuuA^  aui*, 
fl.|.</f  iiU  qtkerttur  ^  *ind<  Herntmsd.Ji ^4irmiy'^'^»$.qui fidetimtniffdm  D»  esd  SCm 
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Tr/^fl  Cuiii  crgofatcintaroinncs  hoc  cafu  dcberc  Sempronmm  ftatim 
Mj:aio  rcditucrc  non  cxpcdatoccporcinortis>cur  aliud  iuriscoiiititna- 
mus  ctiiinfi  Mxuius  hic  pcopoaaturdc  hcfttinllltutusi  &  priaus  jjpfc  cait- 
bcrediuteiii  SemproDio  reftiwccc  cogttiu^Neiiipe  vokmitts  tefiaiorif 
in  omnibcis  fcqucndt  eft.Nec  dici  h|c  potcd » qnad  m$  nlcnuaque  ^cuc- 
nttt  ▼tcircuitus  vicandi  gratia  hereditas  vci  habcatorproreftitQiauidcm  fit^ 
hercs&poftcriorfideicommiirarius^vcl  rcd^  rciUtuatur  per  hcrcd£  pofle- 
riori  fideiconimifraiio  Ci  aliusfit()ui  priori  fidcicomminario»  &alius  cui 
.  prior  fideicotnm  intius  rcftitucrciuiru»  fuii.  Nara  pnorc  cafu  non  potcft* 
hercs  rccufare  (juominils  hereditatcm  rcftituat  ei»  cui  ceftator  rcftitui  iu(Cr, 
queoiidaioduin  ncctideicommillarius  vtcamftacim  rcddathercdi  pcrin- 
dcacfi  Don  heredi  fed  ahj  cuilibet  reftttuere  iuffus  e^t«Nifi  (^uod  aon  iadi»  / 
get  hic  hcres  poft  fecttiMbm  reftitutionem  vtiUbus sdtonibus  quibos  aitH»t 
Indigercctcain  pofTmc  ci  fuFficere direds/^  hnes  •jo.D.dd SCTnhclU  NeCf 
poccftob  iccre  dolt  eiicepcioneni  fidcicommifrario  quafi  petcnti  jdipfnnft. 
quodftatim  rcft.cucurus  cft  cx  vjlg    /  i0f4.it  ^.de reg.tur.l.m  cot/de/tmdttme 
\j^.§.vlii  de  re^ul.iur  ."Hon  cniin  rclticutc  quafi  ciJcm,lcd  quaii  altcrj ,  hoc 
cft  no!i  cjurfi  ncrcdi  cd  quali  tidc;coininilfario,(juodfufticiC  vtaha  pcrlooa 
cftc  viJcacur/.//|>4/rr/i</m/MJL5  i  uD.deddott.  id(^ucadc6  vcrumcU  vt  /icuci 
sddoncs  vtttes  non  pofTciu  dari  (ecttndo  ndeicommifiaiio  ntfircfticuu  iie-t 
reditstecztcftsmcnto«&  eo  ipfo  tnodo  qao  reftitni  etm  tcftator voluit/.!»- 
lled  etf  4U9  Ik§  9./.Wr.<r  /•/r^.Dwu/  SCTt  ehcll.l p mtdier  59.^ .rx  .^  jfe  D.  de  UVW' 
daSu  neqae  hoc  cafu  poflcnt  copetere  diredae  etiicaces  fi  non  iiaberct  ho^cs- 
hercdltacem  cxco  iurcquo  habere  illum  tcftacor'voluit)  id  cftiure  £dei> 
conimifli.Nam  liccc  ncquc  Senatufconfahi  Trebclliani>ncque  Pranorisf  atfo 
xilio    indigcac  heres  vt    habcac  dircdUs  adioiics  etiam  poftreft:itu« 
cam  hereduatem  >  tamen  vc  habeat   cas  efhcaces  poft  rcftitutioncm 
quam  ftccrit  aut  £iccre  dcbuerit»noD  magis  ficsi  poteft  ane.auxilio  Sciutui^, 
con/iilti  &pr»toris ,  quSmivtBsbeat  vtiles»qaaiidoqoidem  poteftadsniuCi: 
dimieftfsccrevcppftre^ttttloneiDpofteriorii 

les  a(Slioncs,&  vthabcit  dircdas  efhcaccs ,  C^m  dircdz  illae^l^^HMC- 
veluti  loco  vtiliunii  ucc alia  de  caufa  cxcludant  vtilcs^  quim  qiiii^Hri^irri 
£^zcx  inefficacibusfadbenncefficaces.Pofteriore  anccmcaru  quem  fupr^ 
diximus,  id  eft  fi  prior  (ideicommiirarius rogatusfit  hcrcditatem  refticucre 
lion  heredi  iquo  accepitfed  alii  ^noncb  minus  ncceffarius  eft  iJlc  circui- 
tuS)V(  per  manus  prioris  fideicommilfari)  hcccdicaspff>>enjatad/eGuoduni> 
qn6d  niliil  ci  liereditate  remanfiirum  iit  pcnes  prioMmtdcicommiflarimn> . 

5uianonaliterpoflent  tranfire  aftioncs  in  fccandum  fideicomniiftaraniit 
i^m  fi  refticuta  ciTet  heredicas  a  primo  ex  iodicio  vohmlsiPttfiaiocisA. 
Uixia  fbrmam  ab  co  przfcripum.  Quod  vtiquc  non  euenirot  fi  neque  priori/ 
ndcicommilTario  hcrcditatcm  reftitueret  heres»  fed  fecundo»  neque  heredi- 
tatem  fecundus  tideicommiftarius  habereti  primefcd  abhcicdc.  Circuitus 
Mgo  hic  necclTarlus  eft  vt  teftacricis  volumati  facisfiac>  nec  inutilis  dici  po- 
«SKquitalcm  tiiumque  cffcdum  habct.  Iu(iuealia  ratj<»  quaerc^da  cA  quac 
inbaerttScnokm  in-lpecicpropofita  vt  fideiofiiniifliwn  quod  annii  put^> 
inianftom  vidcbitor»nontitn  poft^notiis  mortcmprsBftandn  cflereTpondo^» 
veto  ratio  non  aliandepetcndacft  qoSbiei  .ver^ia  4|^iabiis  tcftsir)x< 
2£proj^ohcbatBr«l4oiiciiiiD  |ii«€cgcfi|4iy|||l.H>i«^diii^ 
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aiio  fuo,vt  in  l.rxt>rem  ^uf  .ylt.de legd,yciuo  cafu  fanc  fidcjcomminum  fuiflet 
parum  ,  & confequcnicr  ftaiim  prarftandum       yit.c^ l.i.D.decundtco'  de^^ 
monlir.Ccd  vtfaccrec  iicrcditatcm  ad  iilium  pcrucnirc.Quibus  verbls  fuina- 
toratiai^um  temporissvc  ncmo  non  vi<ict}habentibus,fatis  declaraucrat  nol 
yt  hcrciUtas  ncpoci  ftttiiii  ieftiQitvetur>qQoniaai  ii  ca  reftitutio  ftatim 
'  fiiliiwifiiti»  oon  tMi  ad ncpotcm  ipGn%qtiim  vd ad amioi  paKrooiii»  vd 
'WiOmm  cimd^aiqoc  maritum  boMpcraeiiirait»iiiic  fcilicct  poteibcisi 
Alcerutrum  fiqoidein&fupcrftitem  eo  tcmporc,  fir  Iwttdcm  ioftitmiim 
fuifle^vt  iam  diximus^neceflari^  poncndum  ell.  Quem  enim  aliumpraBter 
mancumaotfilium  hcrcdem  fcnbercpotuiflrcc  acpraefcrrenepoti^^Autair 
credamusadeb miferamfuiffc ccilatriccm  vt  viua  &  maritum  amiHireti&ii- 
injm,cdra  neutrum  exprefliilet  is,  qui  Sca:uoiam  confulebat  ?  Nam  &  mde 
^ud  eciam  c(l>qnod  vhipurifideicommilTum  dacum  eft,  &adiedum  i^» 

afilmmgftctAffieiaMltmmftmm^  vidcri  fideicomfflifliiin 

mBfilioiratcmpiisqaompefepomcid  cft  qiio  fuiiamfiat  /.  -fbipmi 
I9i»  ^»ci^.2>.4d^C.rrr&e4(.qiioiiiamalioqiii  000  pcfueiisretheredicaaail 
;fliiiaB»Madpatrem,Iic^tpcrmcdiam  Hlijycrfonam.  Peruenifle  nani^OiB 
accrpimas  cum  cfFc6ku  vt  in  t.  i.$.per»em^e,D.de  herecf.vel  4&.wtiditAdcm<\\ic 
eft  « teft  itor  iulTcrit  vt  patcr  rclinquat  hlio ,  vcl  his  vcrbis:^*/<>  enm  hahere: 
vel  yslo  ud eum pertinere  L/iJeiCimmtfjlt  11. f  ^ 0to.de lee^a.^.lDiccs-Non  crgo de- 
builTe  Scxuolam  rcfpooderCiquod  refpondeCfApcandum  cile  Bdeicommif- 
Jfiim  ad  cempus  quo  aatua  mofCfCtor)  fed  potiAa  ad  id  tempus  quo  ncpos  ilr 
iltlaiindamvaedet.  Acque  obidoimtimnlolcmnofirioppoiiereScciioi* 
/2qaod£criptamefti»4/J.«^l3r<'.^.A^<0>quanioci  illi  inuicem  pugneitti 
•jk  vc  conciliatlonem  adferanCtre(pondent»fuiffiB  filium  eund^mque  Sd^ 
commifTarium  in  potcftate  rogati.  At  non  eciam  apud  Scatuolam^cilm  ma- 
Itesaon  habeant  libcrosin  poccftace.  Veriim  in  hoc  ipfo  crranr  quod  po- 
|narcputantlocosjilosquitamcn  optini^  confcnciunt.  Probanrcnimo- 
iDncs  noneflcftatim  rcftitucndumfidcicomifrum  propccrverba  illacradtt 
tcmpori»  VtdiaihabeQtia/^ci4;r^fr«rMrr:qiiodalioqui  ftacim  refticucndum 
4|tt^«iilotamtoqii«ripotdl«  StnMnnronepoa  liicde  patriaroi  aoc 
^(■■iiBi  poccftate  exiiirec:  An  ideo  ftatim  reftitaere  illa  fideicommiffom 
«mmHk  QeM  cn>"^  refert  An  ntnepos  in  grauatl  poteftate  an  nonfit^ 
C()oi  vtroqne  cafu  id  videatur  voluiiTe  tcftatrix  vt  fideicommilfario  pne- 
^flafcmffidcicommiflumeotemporcquocirccfui  ujri"??  Autficum  ^pat^e 
fic/e/commifiTum  pneftandamcft  Hlioqucm  habuicin  potc/late,p!acuitnon 
viJcn  rogatum  pntrem  vt  refticuac  hercdicacem  nifi  poli  mortcu)  fuam^ob* 
Jn>c  roiumqu6d  habuitfilium  in  poteftate  qui  moriente  deaidm  patre  foi 
Jaris  futuraseil&Carpcfiodcaptamoafidcfcommiftnm  ioionAom  nuroi  ad 
^mpus  quo  ttla  moriecor,cikm  non  idciicofiitoram  fic  vt  filinsdoa  tepeti»- 
Mtta»  iuris?£ciiocnimirum  eft  quod  iaqnttcre  noftri  imerprctcs ,  8C  cas 
pi^accdeboerunc.  Refpondcndum  cft,  vt  ego  quiciem  arbitror,£om  qdi 
rogator hereditatem  reftitucre  filiofamiliasalieno  his  vcrbisadditis»  vtra- 
ciac  hereJitatem  ad  cuni  perucnirc,  non  tam  videri  iuffum  vtheredita<^° 
tem  ci  reftituac  flatim  atque  fui  iuriserit,  qu^n<  prohibitum  nc  prii)s  refti^' 
cuar,  quam  ilic  fui  iuris  fa£lus  fueric.  Aliud  ver6  cfTc  fi  patcr  rogacus  pro^ 
poiucur.  Tonc  cnim  fi  filium  emancipct,  hoc  ipfo  videtur  iam  tdm  vellc  fa^ 
-^t^fMisic^  voliiiitaii  icftatori%nec  diam  ob  caafim  cmandpafc  filiomqMlti 
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\ceaiancipando£aciathercdjtaceiii  adeum  peruenire : Sicuti  e  concrario 
diciiuusRogacum  pdcreni  vtfUiuai  emancirec,ci(juefidcicominiirua)  pra^- 

',  iblQinmocib  cog;yisc  fentcr  ?c  filiayi  coheredcm  (tbt  daiim  cmaneipec»iai 
vc  cuiacorcs  a  PraRoreQioiacctpcretifttrisi^ckoiiiaifr^  Tidcrt»iff  hiiA 

.fui  iuris  conftitutum  ad  hcrcditacem  pcruenire  patiatur.  Sic  enim  Papinia- 
nus  rcrpondiciw/.wM/fr  95.?»^/.^;/.  Quod  noii  fimilitcr  dicipoccft  cumalius 
quam  patertocatusell  tideicommiHum  daccquamuis  iiliofamilias.  Nam 
pater  quidem  11  filium  hunc  alicnum  emancipet  >  facit  vc  bona  pollinc  ad  ii-- 
lumpecLsenircyAtnonidcifcopoteft  obligare  grauacuro  «juinjhil  £icic»vc 
JUrim  leftitujit»  ne  (t(iir  vniits  potcftate  eficere»  vi  fiddfiaaiaiftni  cidd^ 
,  ab  alio  grauato  prxftecur.  Sed lik  iUa  fiipercft  diifidlior hcfitacio»CQr  tmr 
igo  fideicommiflutn  pnellandiMii  (it  poft  moncm  nurus  cum  per  cam  aicM** 
,tem  nihilomagis  fiac  vt  bona  penienire  ad  filiumpolHnt.  Pnto  rationM»; 
lllamcfre^quodcoinl^ancrquonurusmoriturdehnitpodc  amplius  tacere 
vtheredicas  ad  Hhumfamjliasmagisperueiiiac.  Quid  cnim  prartere^  facier». 
cdm  erit  mortua?Proinde  alterucrum  euenireneceile  e(l,vt  vel  eofaltem  in- 
ilaoci  dicslidcicommini  cedat,  vel  numquam.Ncc  cnim  ponimus  reliduoi 
eflcfideicommi/iiimetiamablttccde  narus,  quetp  ncquc^jenmdumerar 
aHnmfiire  qoiiin  ipfiusfilinm  ficum  rupcrctfet*       ergo  jp(a  cciam  bcm 
patcrna  neceirffit  fiaeezcei|am^o,(iueab  intcftaioadhliu  eius  pememM|i 
nififiicritilleauttacitc  aut  expre(Td  cxhcredatus.  Qnidabfiirdicft  ctiibona 
carcera  quae  Bdeicomifn  onerc  a£fe^a  (Increllicui  filio  ,lic^t  cx  eo  futuru  iie 
vt  non  raad  iiliu  cjuim  ad  patrc  ipfiuspcrueniant  pcr  mcdja  perfona  filij  fiuc 
pra-ccrici  ab  auiajiuc  cxhercdatijliue  inftituti  ?Nam  &  cumgiauatus  infti- 
tuichercdem  fidcicomminarium  eainftjcutio  profidcicommini  rcftitutio-' 
ne  cft  /.Lniwia^.    iegaiit  1.  Quid  igicat  Ci  aorus  cxprcdim  grauata  fiii^ 
/ethe^cditaicmicAitucrtfilioaiin  rui-iartBA6tosefiet^An  fi  wium  bcrah»- 
dcm  iofticucric  videbicur  pcrtodc  vttliicr  liercditatcm  rcfiiciiillir^  npi  iai» 
prxfcncaco  fidcicommiftb^Minimdtqaia  ncc  id&cere  potuic ,  cinrcveptycil^ 
.  fidcicommitTarij  inioriamtcuius  incerfuitnonpriiis  ficri  reftitucioncm  fv- 
deicommi(fi,quain  capere  ipfc  poircC</./.v.ro;  fw  ^  Seii  Tn  mgritvm  Ae  legAt.  ?» 
Adcoquequod  magis  mjrcrc,nec  fi  reftitutioni  ipfc  conlciirilTct/. A//Vf*/I»«w- 
lias  ii^.^.D/wi.O? /fp/fr.l.L'jng(fL]ue  diliimiie  cft  ^uod  rcfcrjpferum  Jmpp. 
wl.polimwtemii.CJejuleicx\iu^Q^u\^oik  moitem  iuaoi  rcftjtuerc  rogatus 
cft  defimd^i  iudicio  DofTcfacis^reciiam  prjofquam  foti  iMitnis-implcati 
fi  velir,  vt  exiiscooftacqintnosdcilliiis  lociiiNitcnti»  faripfimus  in  libtH^ 
.^onieduraram.ProindciiooacqaircntUFl)onalfb  patri  pcr  filiura  t  ncC' 
rurfusfilio,quatnuis  inftituto ,  niii  tanquam  matcrnayat  non  etiam  tan(|iii^ 
fidcicominiflaria.Cuius diftindioniseffe^s  in  co crit,  infpefta fcilicct  lu- 
ris  vcteris ratione  vt  non  potTint  ca  bona  per  patrcm  alienari  j-ftcuti  matcr- 
Jia  cartcfa,  quominus  filius  tadus  fui  iuris  ca  vindicet  ach  nunquam  filio  quf 
fiufuiflent  nec  patri  pcr  filium ,  Quod  non  arquc  contingerct  fi  fidcicojii- 
jiiiflum  proptcr  iufticutionem  habendumcflct  pro  reiiituto.Sin  fiiiumpneli 
U#^€i  cxhctedautt  iturns  luec  de  qoa  agimas  atio  hcredc  tnftitaio  9 Mi- 
^ipturhcresiile  fideleommiilum  pnlks  praftarc  qaamfi&aialiftoafic  foi 
iurif  > .  fiae  per  motccm  pauii^ae  £«r  cmaiidp/uloacm  attc^yo  dio  modo « 
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i,mttlier  ziJh primip.'J).iui SCTrebell,    Lfiddcommijft  cmJeltgsi.^,l,/S 
itdeffci  i^**D.^0JitHi.  Jits legat.ctd.lmcnm  igiturctiam  mortua  nuru  rctinc- 
bii  hercduatcm  tcilatoris  qmll  dies  lidcicominiflj  iiondum  ccllcrit,  Rclti- 
tmuraspoftcariquando^ueconcmgacHlium  e£ci  fua:  potcfbtis.  Nam& 
abbictedegrauaiilico^nequcrQgamsiprc  iicoc^ue  Scaacuiconrulti  Tre- 
ilictfMveilMf  ttmfirtlicdkft  tMwi  poileccnani  eft  /.  qkjnm^ 

m  iifihia4^  SCTnkQsM  ^  accMUtct  mori  filittiii»amcquaiii  riti  iorisfi»- 
^tiseileuvd^iWMnerec  fidciconimifTum  penes  hcrcdkm  miniSyquifi 
dcBcicnte  pcrfona  cui  re(liuitpo(lit  &  debcac \tinl.StdUHS  Fltrni^f^Cene 
J/gfeiict  D.<ieiHr.fifi.\U\c  aucein  Accur/iusad  hoc  Sc.ruolar  rcrponiiNn  no* 
tat  {iinilccffe  quod  cx  Paulo  rcnptum  ci\  in  l.filegat.mus  ^.^.rltnn.tfe  legMt,^ 
Cumitapctiiricctcila  orvt  t]ujcquidcx  bonis  ciusad  patrem  ptrueniHetj 
pacer  liltse ruat  lic  rcilitueret>vc  coampiiushaberct  filjaquain  cxi^onis  pa- 
tcruisiiabituiacirctsjDiojiiiu  Pium  tMcrip^iic  maniFeftum  cBe  deco  tem- 
]pM»fcpfiflbwit«iMicm»qttbdfQft  mortwp  pmrii^fimirmncflet.  Jdcnim* 
litimMm  sliam  lialicc»plan^que  dnicrfam;  Ncmpc  qu6d  ccftator  fidcicom- 
mifii  przftatioocm  i^ttliifec  ad  tcmpvitlbMl  qoo  filia  partcm  fuain  eifec  hl- 
himca.cz  i>onis  paccrnis»  in  quibus  tamcnmtomomt  niiui  iialscreiilftm  pof. 
leviuO  patre  ii.$./t  iwffi  btre.  D.de  collat.bimtr.  At  in  co  cafu  quem  trai^ac 
Scatuola  nihil  dt  ex  quoconiici  poilit  colbtum  fuiiVe  fidcicommiflum  in 
tcmpus  quo  patcr  iidcicomnuiianj  moicretur.  Quarc  ncc  rcfpondct  Scaf- 
uoU>Aptanuum  ciTe  ^deicommilVum  ad  cewpus>  ^uo  patcr^icd  ad  iilud  quo 
auriiii&oriecur.  Apti0]m^vctio«»i4tirftt6m  hoc 
pcr  interprctatntticmrverlkbffum  iUoromyk^tf^^ifiiiHi  fermimeqMid  nuU- 
Juottm^os  cdram  celara  runt>&  idcffcOcommodi^me  intcrprc«(Hooem  • 
jflni  mapiuntvvc  aptentur  ad  tempusmortisnunii»qttafireli6fo  {iJcicom* 
miiTo  noorquidcm  iub  condjcioncifcd  in  dicm  inccrtumi  picrvccba  bakcil^ 
tiatraflu  tfpoiis  inccrti,  qu^  cumportint  cxtcndnn  tcmpus^quo  nurusmo- 
rictuc  non  prjuseain  ubligant>vtrcilituathcrcditatcn),  quimipfa  dccelTc- 
r^i,  Curn  cjuandiu  viuii>pollit  taccrc  vt  boiia  pcrucniant  ad  filiumi  Tum  vc- 
vao dctiaai  poile iaccrc cdnvipia  inoritur :  Vt  proiude  nihil  ei  noccre  dc. 
Vwfciiyidoicommiifam  cki^  pnniUre  cogatur,  qo6d  filiuaame&^  fit  fui 
ioHjiHlii^eoim  vt  ottcodoque  volomati  tdhtoris  fittisiacitt»  Jum  no  tar- 
didsjfmm  cellator  voiuit.  Non  i'eciis.acii  dacum  ciret  fideiconmN^lifmoni 
Wyrnn^iaifo  cenfctu r  vtique  datum  pod  mortem  dj.  vjrarmi  f.SiancU  fem% 
atliifi^iQ^xc  ncc  ahud  rcfponfurQ  fuilk  Scaruolam  putarctn  etiamn  pone«- 
Jrs  neque  patrc>  ncquc  auum  viiuni  paccoumi iiuic  iciUcticisnepoci  iupcr^ 
liA^nCUiuSCiicCllicpoteiUte.rxj;:        rn?';  :    iu.',  :  v- 


BRROR  KONVS. 
ArcMmiirfiifxmrar/raffMiM 

I  Vo  J  vidlf»  tam  coiiibntcr  pliccrc  imcrprctibtti  noiblstifiutilecC^- 

ifcfideicommifrunri  quo  quis  obihingiturcrga  e(ini»qtti&ipiero^- 
gatusfiteandcm  hcrcHitatcm  eidem  pfcrfoiix  aquaacceperat  puri^" 
ilaumquc  rcddcrc^idcdqiic  bcnig^  imerprcutioAcficaccipiendunipoAc- 
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rias  vc  videatar  prior  fideicommifTarius  rogatus  de  reflituendo  poil  mortem 
deuidm  Ciizmexl.  epifioUmjyf.i.D^d  SC.  Trehell.  dc  cuius  fencentia  proxi- 
mediximus.  Facrle  mouet  me  vcfurpiccrcorruprum  fuille  ab  aliquo  inccr- 

f>tetcicxtiimPomiponi']'\n  Lfi  heres  iaflitutus  jo,  w  princip,  eod.  tit.  vbi  fcripii 
cgimusiSi  heres  inl^itutus rogacus  Fucric  hercdicacf  reilituere  Titio,  & ryr- 
fum  Titius  heredi  poH  tempus^fuFticerejdireiflas  a<ftiones  heredi.  Cur  cnim 
addidiirctPompontus  verba  Ahpojitempus}  An  qu6d  ahud  juris  effe  pucaue- 
rit,ft  Titius  fideicdmiiTarius  hereditatem  heredi  reflituere  non  poA  cempus, 
fed  pur^  rogacus  flc^Na  &  ica  Cadreniis  noller  ad  eum  loctim  incerprecatur. 
Atqui  non  puto  dubicandutquin  hoc  cafu  d'iteAx  a^tiones  /ufficianc  heredi) 
nec  ei  neceHari^  Hnt  vciles,quas  nec  habere  potefl  qui  diredai  habet  >  cum 
in  eade  pcrfona  &  eode  refpe^u  diref^^  &  vciles  nequcanc  conii(lere :  Prar- 
ualentibus  fcilicet  diredistquar  (1  poft  vtiles acquifitas  fupcruenirenc » vtiles 
cxtinguercc  canqui  vcilibusdtgntores  &  potenciorcs.Eo  niniirum  iurciquo 
maior  &  principalior  obligatio  tollic  minorem  Lfirens  15.  D.  de  dmob,  reis.  i  f 
duo  ^^,verf,fed etpreus.  D.de  folot.  Sunt  igitur  verba  illa  vel  fine  effe6tui  vcl  ab 
interprete  addita^qui  exidimabat  idipsu  qiiod  cxteriiNon  poHc  valere tidc}- 
comifsuquod  quis  ei  pra^flire  iubcatur,a  qiio  illud  ipfum  (latim  reccptunii 
ficcaqua  quod  no  ni (i  monieco  eflcc  duracuru  vc  CaArenHs loquiturt£s(plo 
fortaflis  cius,quod  dici  roIetiNo  alicnari  numosqui  fic  dantur  vc  (latiinrcci 
piatur,Et  eum.qui  llc  foiuit  vt  ftatim  rccipiat.minimc  libcrari  /.^k/  fi{  felmt  55« 
eod.ttt.De («lut.^Sa  (iprimu  fideicoinifTum  non'valcrct>vtiqucnccfccundum 
valcrepoflet,  quodi  priorc  ridciconiiffario  prxftari  tcftator  voluit,&  dirr- 
<5lx  aftiones  qua?  in  pcrfona  heredis  infticuti  ciufdemquc  fccundi  fi Jcicom- 
mifranj  rcma/iflTcnt,  cfticaccs  quide  eflTcnt.at  non  tam  ex  vi  &  poteftr.tc  po- 
fterioris  fideicomniiflli  quod  euanefccrct  fane  piimo  116  fnbltftcnre,  c\ohm 
quia  nunquam  dcfiiflent  illar  cfficaccs  efl^c  per  rcftiiutioncFacflaTitio  ex  h- 
dcicomillo  inutili:Reftitucionc  cnim  viilitcr  &  cx  Trcbelliano  Fjctaeircne 
cefl^c  eft.vt  iura  omnia  direfta  cam  3<f^iua  quam  palfiiia  rcmaiicant  ineftca- 
cia  proptcr  tranftatas  in  fidcicomiflarium  vtiles  adiones/.i./.  ira  'M»e»^7-^' 
qmex  T rebell.  ar p-ij^-  D.McfScT ^T^tf/Z.At  Poponiusciim  ait  Jirej^jsa^'^'®"" 
iufficcrchercdijhaud  diibic  fic  intelligit  vt  liifficjancpoft  rcftitutioncm  ei 
fa<fkamaTitic>fupponitqucrcftitutam  Fuilfc  Titio  hcrcditatcab  heredc  in- 
ftituto,&cx  ea  rcftitutionc  traflatas  Fuiflc  tn  Titiu  vtilcsa»aiones  Seiiatulfo 
fulti  poteftatc.  Alioqui  quxnaobfccro  dubitadi  rjtioadfirrripo/lecproptcr 
qua  no  viderctur  fufficeredired^qux  &:abti>itio  efficaccsFuilfent,&  nuqu» 
eflrcdcliiflcni?Supponitigicurvalereprius  fideicomifsu  itcnique  poUeniis» 
cum  fi  alterutrii  ellct  inutilc  nullus  qu.rftioni  locus  rclinqvicrctur.  In  cociue 
coucnitmihi  cu  intcrpretibuscarterisomnibus.Scd  non  in  co  quod  addunt 
nccefl^ario  ponendii  cliecp  rogatus  ht  Titiiis  dc  rcftitucnda  hercdi  inlutuito 


hereditate  poft  tempus  vc  fiJcicoinifsu  Ticio  rcli<5^u  vjlcrc  poflit.  ^^J" 
mum  enim  eft  quod  pr^ccdcnti  capicc  ^baui/nus,Pcrindc  valcrc  fideicomi 
su  rcli^iuTitio.  ctiau  Titius  caJc  heredicate  ,heredi  ipfi  purc  rcftituciero- 


gatusfit.atqucfipofttcpusreftitucrciuflruseltet.Qui^dcnim  cft  quod  pol  1 
impcdirc?  An  quod  Caftrcf.ait  cx  cjrterorum  fcntentia  momcnto  duntaiat 
duraturu  ciTec  in  perfonaTitij?Hoc  vcro  primum  falfum  cft.  Durabit  cninj 
tanto  Ccpore  quantiJ  intcrcederc  continget  inter  reftitutionc  fjd^lal  «t'"» 
ea  qua  a  Titio  ficri  oportcbit.  Quod  tcpus  plcruquc  loDgu  cft  •  huc  P''^?^^^ 
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at^iginktUL  poftcriorisfiikkomiuiibrii  non  pcicncis  fideicfimjikini  ^uai^ 
«is  prx(cnci  dic  data»vt  m  kmmbtr  H-f.fi  iwrri.O  vbt  additur  quod  aiagft- 
cft jiru^l^iiiedio  illo  cqft^rc perceptos i grauato  vfquc  ade6  ei acquiri  vt  tiec 
impucCtuc  in  Trcben]aDici>aiia<r^  no  cx  iudicio  tcitatoristfcd  ex  (ola  negli- 
gencia  nopecentispercepti  (inCjriue^roptcr  contumacii  hercdis  aut  aiicrius 
grauaci  latitatis  ucc  pacicmis  fccHm  agi  dc  fiducomiiTo  vc  m  Ufmcimtis  fe,[dd 
pm,Ce»ifmSui€ deniqoc^aUa i|aaUbct rattoDC fitt ne tMn citb  pntfictur  fidci- 
•6aiilIaanPolGNit  cnini  valfif  canfinimcracnire  ne  picAetar  infl6tin€ti  qni 
vispure  fic  reli^.PropccrQuas  pnidftibns  sfper  pbcnii^iam  de  prseftnti 
Jcgato  &  fideicomiiTolocaBabcre  fatjrdationem  illapnrtoriam  quaeprar-i 
ftanda  eft  ex  illa  partcedi6^i  q9a  Prf  toredicit  vt  legatoru  feu  fideicomilloru 
nomine  caLUCZtar  l.etiai^.in prw.iit.tLytlegat.feufideie.Tiem.cMtteai.Vnde^ttS 
daracio  c{\  eiusc^uod  Sczuola  rcfpodici)!/.  ifxorem  ^i.f.  vlt.  dele^^dt.  5.  Cum- 
^uishcrcdisfcnpti  (ideicoininilec  vtSciac  vxori  vniuersareAiiuerct  hercdi- 
tatc»&  vxoris  rurfum  fidci  in  harc  verlM  cteififiet :  ^  te  SeU fet^  >f  fuicfitid 

fms  exJiiTMte^lmfiiliesmpfiiSiMre  Maniii^ 
ibtitu  ndcicommiflum  a  ^eia  petcrc^necqiiicqoaniproponi  cur  nopo/Ttt.» 
Cotcariti  eni  m  fuadcre  illud  vidcbatur  qu^d  ^  Selaroipta&Ciac»gi  tcAatoT 
vttQcrat »  &  caufam  adieceratyquod  fciret  cam  potii^s  rcm  au6uram.  Quo-' 
modocnim  augere  poffct  qoa-  fidcicorainiffum  confcftim  &  incotincnti  rc- 
ilituere  deberci  ?  Scd  bcnc  vidii  Scaruola  nihil  rcpugnarc  quominus  etiam 
pure  dato  fideicomiiTo  vcrba  illa  apcaci  pofiInt>cum  cciam  pro  puro  legato 
4cfidcjc6miiIblattfdartczedidode^atif«/.cisi^  Accurfius  njec^ 

fiaitolus  ignoranint»FaKbm  igitur  eA  quod  pro^veronoftrlliabcntyNen  ni' 
fimeniBnTodttratmafeleicomifliim  gnod  Titio  rclidu  cflccyrogatodr  ipii* 
pure  vc  heredi  reftitucrctjobad^efle  inuctle.xiim  ncccflaribdentiirfi  fic  in 
ca  vfque  dic  quo  n6  foldm  petatur.fed  eti&  redituatur.  Erat  .n.  fideicdmif/i' 
Kftitutio  necelfaria  omni  cafu  tcporib.  Scf  uolz  fiuc  rc,  fiue  verbo,reAitucre 
rarhercditas/.r/yft/i^r;*  ^y././jcjf^i  65.1»  f>rtnc»D.dd SCTreh. ncc  minils  fi  primus 
fidciconufsariuSjQu^m  Ci  hercsipfe  logatusefscc  vt  altcn  hcrcditatc  rcftituc 
ux,'nittl,i.f.de  M»  Midrittir  ^  $*ihde  HerdtiusJ^^fdtrw  55.^^.««!  pdeicet.  So-  * 
l«n4|Mitlio  diiliitiKiat»c  ^ooraodo  pofict  eo  cafo  ficr itninuado  a^on A  h 
iUeioNmnifiMurio  uifidcidkni&Brifi^ciBi  prior  fidcio6mifiariaa  nn»  bai>r«« 
ICtai£vtilcs»  nec  de  alio  locutu  e/letSenato^fiiltuTrebellianu»  quam  do* 
tocoi  licrcs  jl:riptiis  hcrcd  i tatc  rcibtucrc  rogatus  efset.  Idedque  dubitacio- 
fl/shuius  toDendzgracia  lullinianustandem  conflituicm«/././>//7.C.rof/.  vt  ea^ 
tranflatio  a^tonu  ipfo  iure  fiat  hoc  cafu»quemadmodum  &  cilm  hcfcs  ro- 
|atus  laticat,aut  deceffit  abfauehercde.  Ca^terumnoficominus  pctendum 
adeic6n:ii(sun}  efl>quta  ctG  ndcicommiffireflitutio  noo  tantilai,  loluicio  C\h' 
icd  etiafu  fuccti1io,quae  ideieomnniifiaiinin  oMigaiiiori  tHtna'/.e|e  owai jfi,^ 
B.eed,  eaanirct  aUoqotft  vt  ]gnoraiis'-&' jiiiiitae  qnis  (A>l}gartji|irei  fidleiii' 
«ommifio^ood  ad  fc  pertincre  nollct  cQpod  adoi^  abfordjim  eficii  vtnec  £1 
icruo  tncoMtftna  aliqniifitiMfeditatemreftitocreCapofnt  tamcn  caTefti*' 
tutio  ficri  me  inuito  aut  ignorante  /.  ferm  6^.tn yrincip.ead.  Nc  fcilicct  aeri  a- 
Heno  per  fermim  mcum  obligcr  vel  inuitus»  vcl  ignorans/.  inalierd^. 
IXde  jn^iiirend.heredit.PrKimdc  idtcm  non  pertinft  dquis  cbiiciat,Non  a- 
Itenari  iiuaHiios  qui  Acdaotuclvt  (latim  recipiantut»  npquc  cx  foiutiooc  fic- 
fiiAalibcratioaem  coQciiigerc^^.|^/r  fdmtj^  D.  de  /o/n/.  Ncc  cnim 
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httcs qui  dc  heredttace  Titio  refticneoda  rogttus  cft  eam  legem  reftitutfo* 

fiipoieft  dicerc  vccadem  hcredicas  fibi  (lacim  reftituaturjquamuis  arqu^ 

Titiusdecadem  hereditatc  ciJem  Titio  rcftituenda  purc  p;rauatiis  fucrit» 

fcd  fideiconimiflutn  a  fc  rcl  dum  purc  reddcrcdebett  pctiiurus  poftca  iWud 

^uod  ilbi  quuquepure  dcbicutn  ciTe  contendac«  vc  voluataci  teflacoris  in 

iDnibtts>&  per  oiiiiiia£uiifiittTti]»&iiM|ne  difttc  vt  Tcri  dlci  jpoffit  quod 

voliMitiiitefpretef£i  pofteriore  fideicoiniiiiiro  auod  Titiiis  ncredt  pnrd 

SeddcrcdcbeatjimpedirivtliditateinprtiniiquodaD  herede  prttiilftni  Xitk» 

pccfttrt  tcftttocTohiit  >  vc  non  aitcer  poflu  iecandutn.  valere  qu^m  6  pti- 

tnUfn  valeat.  Qnomodo  enimpoflet  Ticius  reftitacrc  id  qiiod  numquaiB 

habuiflet?  Autquomodo  fieri  a(^ionum  tranflatio  i  pcrronaprimi  fideico- 

miilanjin  pcrfonam  fccundi  fia^ioncs  rullarprimi  in  pcrfona  vnquam 

conlbtiircntPRurrum  quomodo  conftitiflcnt  ex  inutili  fidcicommiflb?  Cum 

iicquefu£ficereporfitadadiooumcranilationem  Vt  fideicommiflum  vtili- 

ter  datfi  fit»fufi  ctiam  iHad  c6cotrac  vt  fiieilt  vtflitcr  tcfttttMd  H^mtJkf  59»^» 

txtffiDMm.  J§t»  Ergo  velob  hoc  ipTam  vt  poAerhis  fidelooimoiiruin 

.valettf de  qno nec dobitant  noftri  quiii  valere debcat,  facendom  neceflt rio 

cftpdos  quoqae  vtlere  vt adionum  trififlatio  fieri  poflic»  fl  pofterior  fidei* 

commiflarius  alius  fitquam  illc  ipfe  qui  priorc  fideicommilib  grauacus  eft 

vel  haberi  pro  fida  dtre<£lis  adionibus  cFHcaciam  fijam  refijmcntibus  qu4 

amiferant  pcr  reftitutionc.Tam  enim  djfficilc  cil  vt direfta:  aftiones qu.t  m 

per  roDa  hcrcdis  grauati  rcniafcranc  fianc  cx  inefficacibus  efficaces  poU  prio- 

Kcnteftttectonemiquiim  vteitfecundo  fideicomttiiflb  tranifiHintonvtilefli 

iapcrfbBam  akeriosfideicommiflwijCDioihbeufit  vtro^tie  calanecclieel^ 

vtmmquefideicommitfiffnrviitref^iesvtfO^ae  fieri  duplkemi:cftitutio- 

aenMBtiiaberi  (alcem  pro  fada:Quamais  rainoi  fitdftereadkiovemeie  ef-t 

ficacem  qo^  vtilem,quoties  afiquarubeft  iniquicas  qu«  efficaciam  aftio^f 

nisretundcrc  dcbcatiQtjafi  efficax  aciio  acftimanda  fitexiurispotcftate.V- 

Cilis  vero  cx  cffcdtu,&  vtiliiate  quam  adfcrt  f.t.     ^.frMtertM  dehit  r  Infl.  Je 

except,  Scd  ctfi  verum  illud  cflct ,  Non  nili  momenco  durare  pofic  fide^Mnr' 

miflum  quod  quis heredi  ^quo  iam  accepic >  fubinde  ttzumiM^^K09l^^- 

ceneatartEadem  ratio  ftccre  deberervt  perindcjnutiie  bal  1  imPwni  - 

ni^  n6  illi  ipfia  quo  pr^fticfilairsctreddtidoMrtcrcitffed  aii>eoifibei(piton 

nihiljpoffic  referrecui  rclHtdator  fidejcommiisoflM|^KM»miHiiio«io 

nicalupuv^ftatimque  reftitoeodflm  «fft»nec  eo  mtgis|ifdl5c  dijrare  in  per- 

fona  priorisfideicommifsarij» quod  iHj  reftitucndumfit»  q^am  ci  qui  prior 

dedit.Ettamennon  cft  cx  intcrpretihus,  qui  non  fjtcatut  vAlercn  Jeioon-j- 

mifsamquamuispurcrcliduni  abcoquiabalio  ilhtd  acccpcric  ,  adto  vc 

ncc  tacita  vllam  dilationcm  &  condicionem  cx  ca  caufaiumeredd)eat,cii«»| 

cx  vcrbis  fic  purom » quod  &  nomiiiatfmfiirettiriOiAieiiift^^«l*i»^  W 

smifraiU  rf>iwiy^X^upd^»ef6yo ^orie fui cAnfiwwatlQBc  noftri  ad»: 

exhffMmiff^^^.DMSC^T'^  qoam  abfurdfi  fit,  iam  docuimus 
filp#Sne.Nec  minils  miror  quodtradic  Caftr.i«/</.^.i.aiio£  efle  diios 

 jin  quibus  fideicomcniflam  pur^  rcliftumnontamen  ntfipoit  moricm 

deberiintclligitur :  Vnumw/.  Pdmphilo ic^.in primip.de lc^.  ^,Altert<min  l.v- 
x§rem  4.  $.v/t.  fw/.quod  fanc  falfum  eft.Naui  ;n  dicid.Pawphtlo  non  quf  rico^ 
an  fidocomraiflura.pure  dttum  fit  an  poft  mortcra » fcd  ao  slt^uodfiiAiBt^ 
poffit  cxiUiS  \csbiSfSc$§mii$djijndtibif4mfhtiertl$n^M  sdfiUm^ifi^Km 
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fiir/i,  Cumquc  rclpondiflctScxuoU  prapcisc  inillum  cxiis  vcrbis  fideicom- 
mifTum  dcbcri>  Tribonianus duriorcm  cani  fcntcntiam  ctTc  arbjtratus,  fic 
itnmucauic  refpoD^um  Sca;uoJae  9  vt  ex  verbis  (^uidem  nullum  Hdeicommif- 
fium  Painphill»4Bkiii^m  Wdeatur  »ied  aHudfamitfn  diceudBm  (it  ei  fent^ 
wiM,  tdUcorit»  E»smplo  eiusquod  lii  /jseeJe  Grtnh  y  vt  ^idem  Tribon  ianus 
potai^rcd  irt nos  l^itnmur  omntno  diflimili  Impcr.  Marcus  refcripfir,  de 
qua  tn  l.imMm ex ftmHid ^y.^.W/. Totum  enim  Sczuolx  rerponfum 
illudaTriboniano  deprauatum  fuilicccrtum  cfl,ncquc  dubitabit  qui  ealc- 
gcritqua:  nosincamremcontraTribonianum  fcripiltnus  in  libnsConic- 
^turarum.  Hoc  autcm  admiflo  vt  in  fuprafcripta  fpecie  fidcicommiflum  aii- 
quod  inducatur  fluccx  vcrbis,(iueexrcntefftia  tcilatoris  >  Mituni  non  cft 
qu od  poft PampMli  dtmtmt  mertcm  debedtttfs  quit  non  puri  datum  vide- 
ripotelUI<Ki  tndfetn  propter  verba  iHa fchftntmnrM  quar  tradbfm  tem^|o« 
ris habent^r^.  l  fU/ek^mmifia  n.§.h^cUrhd^feqJttegm,\,  non mindsquam 
tx  quibus  v/a  telUtrix  fucrat  in  d.  l.  epifltldm    i.fdctat perttemre cum  ad  Im- 
plendim  Vvjluntatcm  teflincis  qui  certum  tempus  nullum  prxfcripfit,  vtbo- 
rti  quindocnn  ]uc|ViUcn!antad  fidticonimiflarium.Satis  ctgo  cntfi  pcrue- 
nianc  polt  inorcem  rogati  qucmadmodiim  fi  rogatus  cflct  rcilicucrc hercdi- 
Dteni  (i^tn  veilct  vt  ad  fupacioris  capitisfinem  dbferuauimus  fx t/.  /.  yxcrtm  jf,' 
fmUScd  quod  afind  eicmpium  pctit  Caftrenf.  txdMvxtirm  $.  ytt.  buafi  iii 
fi  fpccie  6deicoaMniflnmf  «r^  datiniifpoft  mortem  ttmcn  pfsrftanoum  Itty 
omnioo  tn>f  rob«bileeft.Apcrtaenim  fiint  verba  Scaeuolte»  Statim  rcddcn-' 
AittMltai^fi'ieiCommifliim>q9od  aSeia  relif^um  facrat ,  Ci^m  de  hoc  ipf^ 
tfucfCTetnr  ti>  iUttm  rcddcndutu  eiTetiaiipOft  moncm  demum  Sci«»  vtfu-^ 
iiapJi<;auHnw.-^'^r •■  -  •  ? 


ERRORDECIMVS. 

E  c  illud  rurfus  vcrum  efl,quod  Caftrenfis  fentit  ad  (f.hfhe'- 
mjmjliiefl^copMsreft^cutJone  vi  adtiones  dircd^  qu«re- 
^  inanreiiuu  pencs  bdisdcni  f^amm  dc  fcftimenda  Titi<^ 
lierediiiteffianiefficaGtt  tx  iJeicommiflb  >  au6  Titius  ct^' 
heredem  ipfiim  «metatus  fuif.Ke  quidem  inrpcdoco  iuroy' 
quodluftinianusconftituit  mi/././itnrfmfM.  Erficnimfecit 
•alocolnipcrator  vt  ipfo  iuretranfeant  a(5tioncs  in  fircunduni  fidcicom-^ 
mifl4rium,non  idcoumcn  tccit  vt  ikiIIi  rcft:irut!one  opusfit.Caufam  fiqui- 
ccm  nouxconftitutionidedit  vctusqu^iho  intcr  ipfos  quoquc  prudentcs 
iim  oUni  a^Mia«Qoenon  de  tllo ciac^An  iideicommi£fatius  rogatus de  he- 
icdicate  rcfiii{iaMUid^niniifiim  ctftiwci»  <M«t«t»a^an  Ime  reftitn-^ 
lionctransfeRcnftioncs  podetifcdan  raftlMcnd^otRinsfcrretaftionessvr 
conftar  ex  Vlpiano^M/.i.^.(/r  01«  qutirittir  d,mI  SCTyML  quem  rcfert  loftin** 
aid^l^pMCvNiiK^^vbi  necde  reftitutioi\c  loquttutlmprfeddetranflationea-^ 
&t«mum '^quam  rult  ipfo  iurcfieri,id  edibla  lUtusIegispotcAate, pdHtSif 
iquim^vi^re&itutiOnls.Ci^m  autca  dubiUr^UF,necabs  rc,an  poflcrreflitutio 
jtgdyc  fidcicommiflario  £1^    proiadc  cam  q^uoque  cum  £cbacicafif 
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jion  de    cius  Pf  ir^rJZlEriiis  ciiro  non  fit  ipfe  heres  fed  tantum  hccc- 
iUudconcurratvtr^Wj^^ 

„Um  &  ante  ^«^'«^'^^•^'iS?""""^^  faccrct,  aaiones  tranf- 
ttttionemquau.pnm«Me»coinini«»"«^  locus,qualipaiumrefB. 

fa«„o«,elKtquc  in  hac  e...n,  J^t,;  „         herc..a tan- 

MtidindaccnduraTtcbcUianuro,.nquistoga.usuit.ns 

dem        conftituit  vt  ^0J« 

«undura ,  fed  in  eo  quod  fecit vt  tran.cani  .p.   ,    .  „„£^4 ,  rcftitu- 

qSorum  vnus  cft  1.  ^"■''^«"^'^S^SSiteKt-.  Akcr  cft 


teroabh.clo«e«IW«^^  iung.t, qu.fi  inomnibus.dcmiuscoo. 
Jiostre.caf«I«ftu«m«otfB»t.o_  s.^^  vtfiroiles  fiant  in.eo,. 


"latemwrtjnet.  lunguntotemm  'Vn^^f^^Xife 
:;S5b;;.CQa,iUaai6nuraip^^^^^^^ 
^.„ftitu,»rtc.Nammt.p.d^^^ 


<p„sr*fti.u,ione.Naro  .n  '^^''^''"l^^J^^^J^iiA  tmien fide.com-. 

3eft,qui.  d.f.ci.  P"'^»''»<J"f.P°5i!^^^ 
liffumln,crcidcrcopor«U^t»t^ 

,iu.cui  •«^'""/"SSS^^^^  cftqnodin.pcJ  «quo 

„inds  r.fttat».fia.:Necpromd.  c.„^^  quuq  ^,.,^^,.  j^dubiatewr  qu<^ 

^''^'"•^^Srinem^^^^^^^^^ 

aaodopcrearo  r*».»""""    r  ,„„(Vi,„;,«^^auoouejCaW  «■■■•■■••* 

quim  c*teri»duobus  eC^^^ 
Hoc  en.m  cafu  «ft.,""onj«U««W^^ 


?,"oc  cnTm  caCu  «^"'"-'''"^'«•rKSLSnno^^  «'^ 
,fficic„,c«.  v.o).«,fedj.»3«.mcondj^^^^  clfuum  trand.-. 

f,bu»nuJl.t«ftU*MOi»«efl«..eft:13en.queni.i^^^ 


» 
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%norfpowruntparia  ciTc  ifta  Tiansferri  aiflioiics  ipfo  iure,&  Transferrl 
■T^br<|uc  reftitutionc :  quod  non  ita  clt.  Nam  quotics  qnidcai  tranifcruntur 
abfque  re(lirucione)necef!ee(lvt  transferantucipfo  iurcjctiin  nihil  Htpra;- 
,  f er lcgts potelbteiii  quod  poffiil rupplere&dom  hominis/. C.  Sitmimif* 
sr^tfmer^tlm*  kt  non  limtlicer  d  coiicrario  ^ici  poteft  >  quoties  adionam 
translacio  fic  iproiitre^noQefrencccfTariom&ftamhominis  >  in  hcreditate 
refiTcuenda.  Cur  non  enimpatiatarlcx&requirac  interucnirc  fa^m  ho- 
minis»c»im  id  ficri  conirnodcpotcft?  Autquisnon  vidctluflinianum  ind.U 
y5rwamr/c,hoc  tantiim  3gcre  vtius  vccus>hic  partc  augcjt  >  &  certum  faciat  • 
quod  dnbium crcdcbatar ,  non  itcjn  vt  corr/gat  quod  certi  iuris  crat.  Porro  ^ 
nemo  vnquam  exprudentibusdubicauicqtun  Koc  cafu  neccffe  enetintcr- 
nenirectftitucionero.Er^o neqoeiillaftiniamis  abrogauit»  vt  noftrivulg6 
mald  punmtfqoi  qood  fcriptom  cftflf  d,$*de  iBo  tjtutritmt  hodie  in  hoc  cor-  ' 
re^mvolunc.  Mil^  quoqoe  Accurfius  no&tr  id  ci.  l.  fi heres  putac  redire 
a€^iones  vtiles  ad  hercdcm  poft  reftitutionetn  ei  faftam  ^  BdeicommifTariOf 
quafi  de  illo  ratJijbTi  q  jTrcncliHTi  fit  An  rcdcant  fublata  ipfo  iurc  cxccptio- 
neqikTantca  ficiebat  ilhis  inutileS)  An  opcreplicationis.Non  cnini  rcdcunt 
fed  cxtmgmintur,qiija  ncc  iis  indigcthercscui  aclioncs  diredjc  furticiunt  vc 
lexait.  Hcdiilsitaque  &  melii^sCaftrenfisiexcindionem  iJlam  vcUium  . 
adtonimi  pro  eamni  mnficii  efle  ait«  Cscerdm  quemadmoilam  adio- 
acf  vcilef  non  transferrencor^primo  fideicommiflario  to  fecon^m  fine 
refticationefVc4iltmus  ,  ita  nequeafHones  illxdiredbt  quar  penes  here' 
dem  remanferant  i  pcidsfieri  poflunt  &  reddi  cfficaces,quimeircftitUf' 
ta  (k  hcreditas    (ideicommiftario  cui  prior  iJlc  rcftitucrar.  Alioquipaul- 
latim  c6  tandem  abfurditatis  decurrcmus,  vc  in  hoc  cafu  translatar  aftio- 
nes  incclligantur  ade6  ipfo  iurc,  vt  nequc  fideicommifTum  peti  neceflc 
Sit.  Q^ioJ  fi  quis  dicerec  ,  facerec  vtique  fideicommiilarium  non  mod6 
jgnorancem  M  cciam  iaoitttm  »  8c  confeqoentcr  obftridam  crt  alie- 
no.  I|iei$quehaUucftiatosvi(lecorBalct«4r/i/.£pflr.#.i.}fiHM.  ).  infiw,  cHm 
ahiln- fideicominiifiirio  vniuerfali  rogato  fufHcere  non  foli^m  quamlibcf 
tocerpeliationem  extniodicialem ,  fed  eciam  folumdieila^fum  vel  coil- 
^lkionis  euemum  »  ad  confticnendum  in  mora  fiJcicommiflarium  roga- 
tom  :  Qiiod  coidenter  ccrte  falfnin  eft  ,  cilm  piobabiliter  poflit  igno- 
rarc  primus  fideicommiirarius  an  lecundus  agnicutus  fit  fideicommilfum 
eciamcuiusdicsvel  coodicioiam  venerit  quandiu  fecundus  BdeicommiC- 
^ios  volQDiatem  foam  noiTdeclaraoic  arg./.^  fibi  hcmt     f,ftim  femm 
iikg,iJ.^tfif^Mlt  ^j.cr  f^.lXJitSCTrebeiL  Ctim  igitiir  necefle  6t 
fiiekomtniflariutii  volonciiem  foam  dedanre  ,  qabd  velit  effe  fidei- 
coailliiirMioj>tum  qooque  cum  perfona  nulla  eft  ^  qua  petere  fidcicommif- 
fampo(?ir,cavet6decIarationihiIaliud  fitqnam  perfecutio  fideiconinnfn, 
cumadcllpcrronaquxfidcicommiflum  przftare  ac  reftitucrc  qucat ,  An  ' 
nonprorfusconfcquens  cft  vt  fieri  necefl*ari6  debeat  reftitutio,  cum  fieri 
commode  poteft?Nequeenimlcx  vnquamfuppletfidumhominisnifi  cx 
fleccfliucesjciim  ferCBQtaoUt  eft » qux  pofik faccre  i d  auoi  ncceflarid  6« 
4iayaai;tfU(*iSM  aade  »  qoam  lopradido  loco  adt(arc'BaIdos»vt  pro- 
hnfcdiWiiioyiirtotf  tMm  aMhOtm  mb  c6e  >  oihkrino  iqcpca  eft: 

•  :f  •     •      '  Rr  *  »  * 
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Aiceaimcuroprior  fi^ciconiinilfacius  rogatus  cSk  vt  hercditateua  aiiict^ 
mvm  pure>noii  vttlert  eleftuv  iUiun  mfi  tanqoam  misiiftniai « 9c  idth  oulft 
lum  cleberc  commodttm  apudl  ipfumxcmaiierejui  IfttimU  Uyhglof.Jf  4mi^ 
Cr  iib.tr  JegAt,  Iffnu.  TttUlJ»  de  legtu  i.  Njm  li  ita  c(Tet«  Cooicqucm  tieret  vc 
nallse  acftiones  in  priorem  fideicomuiiflarium  tranfircnc  cx  rcftitutione  fMm 
€t^ per  hcredem,qiiia  non  in  alium  tranfirc  pofl\)nt  cx  SenatufcdfuItOiqu^m 
in  eum  qui  fit  fidcicommiflarius ,  quiqiie  poll  rclUiutionem  poflit  eflc  he- 
rcdis loco  /.i.c^  2.cr pif.D.A^SC*  Trtiieiu  Adeoquc  nccpcrmittcretur  ei  pe- 
tere  hJcicomuiiflumjli  nudusminifter  &  cxccutor  eflec  LLuitui  yS.  i.r<^« 
Denique  nullo  caTu  poflcccoamoiiii»  vUiim  ex  hcrciiiMieminere  >  quod^ 
camen  fairumc&Qgariam  cttim  deducerc  poteft»  It  ibctihcfct  f^ftityeric  ei' 
hereditatem  non  retcntt  qoarta.  vt  ei  foU  iaucret  dd.i  $•  inde  litfrMtm,  Idco> 
qttcdubitatum  cfl  apud  Papinianum»  An  (i  prioriile  fidefcommiflTarius  he» 
rcdcm  qui fufpcdam  dicebat  adirc  coegerit»  atque  ita  cx  Trcbclliano hcrc* 
ditatcm  cocam  rccepcrit,  totam  quoqup  rcftitucic  leneatur  pollcrior)  fidei- 
commiiTario  el.l./ipMrom  55.  jj.^w;  fulei€ommiJs.tm  Y^.eod.  Cui  wmcn  quaeilioni 
locus  nullus  cclin^uerctur  fl  priorcm  fideicomm.Uai  lum  non  niU  pro  mi« 
niftrohaberioporceretiSicutt  ne£  iUud  vetsm  ciretqiiodiDeod«ni.|.att 
Papiiiianus,prioirein  huiicfideicommifrariumicncri  vt  praeftet  legata,idquc, 
non  vltradoilrantem  &  quidcm  ex  perfonahcrcdia>ceneci  ver^  vcfecnndo^ 
fideicommifTario  przftet  fidcicomimifiiin^tanquam  proprio  noniincprccln 
bus  dcfiindi  ad  id  obftri(5lus:Sed  etfi  vcrum  cfler,  quod  vult  Baldus  ninil  c6-^ 
modircmanere  pencs  illum  debcre,  ncque  liabcndum  cum  nifi  pro  niini- 
flro,pcrindc  tamcn  fadum  eius&minifterium  neceflarium  cfletin  rtfti- 
tucnciaaltcri  hercdicate,  vt  hereditas  rcfticucreturex  teftamcnto  £c  co  ip/b' 
modo  quo  teftator  refticui  voluiftet:  Alioqui  adionescrasferri  non  poneofi 
in  (ceDiulntn  Lfcd  ft  dtt  9  /  fi/j.fnL  tk,  LfmJifr  ^o.$»ex  affc  Btdeiwu 

ifafcKbn  enim  pcnicnirct  bcrcditas  ad  fecundiiin  fidekommifficium  cam^ 
do  quo  teftatpr  volutc  fi  non  pcr  m  ini  0  ri  manus  pcruenirct.Cad^mqo^|wi. 
tio  bcic  vc  verum  e(fcnqo  pofllicquod  ex  loanne  fcribitBaxtWc/.^.dc  j^l^ctt 
demum  cafu  reftitutioncm  fideicomniilTi  ncceflariam  cire  ad  afiioitt^eislt^ 
fcrendas,quo  rogatus  fit  prior  Hdcicommifl^arius  hereditaiem  ahetirettituc- 
rcindicm  vei  lub  condicionc,  8(  rcflituecc  lilam  vditaAcedreili^fum.vel 
cpndicioniseucntum.Nam  ncc  ii  hercs  ip/e  rogatus  enct  hctedil^m  rimi* 
Uccr  Jn  dicm  vel  fub  condicionc  reftitucrc,quicquamtan>!eifeigluycftttii^ 
db  antc  diem  vd  condictooeni  l.jedf  diHf  itfM^uM^e^HMntfareftitucrct 
CO  ip/b-modo  cjuo  tefhtpr reflitoi vo]ttit>vt  bcDe^Geftfclifisxontra  eioftara 
difputat  in  d»  Lf in(imu4,  infii^^on  crgo  potcil^ck hobcafu  lcnrifle  Vlpiailiil . 
iad.$.deiU«,Cum  fcrjbitpriorcm  fidcicommifsariuol  reftitucndo  pofteric» 
ritransferrca(flioncs.  Ncquerurfus  verum  cftquodibidcm  Bartoluspoft 
glofsam  tradit:Tqncnon  crscnecelsariamrcftjtutioncm,&  tranfirca6iio- 
nes  abfquercfti^ptionccum  prior  fideicommiTsariusfuic  in  mora  refticuco* 
dic<XL4/4^^i«fWf  Qp^fi  difl&remia  interhcfcdcm  fiicieomniilfarim: 
cibi  qoxcitur.die  trafu(etepdii  cx  Tcc^IiM  citr»(Mftilicione«  idiaiii* 
bus^tota in  eo  ^ti^od  hercdisnonttHildinMOVaaexigiiailisyfeUetiavaliU. 
fciitUmsFideicommjfsarijverb  moram  folam  iicdt  ipefitpcaefims.  Naui. 
prxter  id  quod  iuftjnianusffl  d,  Lfindmtn  f,  j.  nihil  deprioris  fideicommif** 
iicij  inora^cypriiiiittMmuaabcft  vtcmxcq^invCfftmci^a^  fidei-. 
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ccmmSffifi|iktrepotiotdcbere  vt  reAjtnm  ^dcbctt.  C&m  tnlm  non 
^o(fit«|]eifi  non  scftiMeiidi  nifiluibeit  priib  rffihnciidl  fiKoltateiii/» 
jkhwdtm MuP*de rptr.  nullacerti^ratio  eil car et  pofi  inorain  £iu.eainus» iie 
cogatur  teftitnere  hcrefl  itatetn  quam  rcftit  u  cre  coHi  m  od  ^  poffitNcque  Vjft» 
rb  n!ia  dccaafacredendum  cft  conlt.iutuni  fuiflea  Ii  ftiniano  indM.  f.  i,  vt 
/jercticpercontumacian.  abfente  ,  autdcfundo  (inelucceflorc  adioncsipfo 
jure  tranfeant  in  fideicoHsruiflarium  «Sciine  rcllitutione,qnim  quja  noufit 
eo  cafu  perfonaaiiqua  quepoffitreftituere.  C^o  cxemplo  non  dubiiarcm 
II  priorquoquefideicomniilariiis  ent  per  fioiitaM6iiin.abreos,  auc  fiue 
fiicoefl*r«<lehiHA9spropooereiiir*  idem  iaris  admitiMidoai  eflctnpaost 
SiiMCoiDmiilerio  quod  io  herede,  Vctrannrentip/b  iurea^ionesio  pofie- 
riorent  fideiconimillafium  abfque  refticutione,  Quoniam  eadeni  hic  fubeP- 
fct  neceditas  iurisnoui  ad  hunc  quoque  cafum  cxicndcndi ,  Cum  rcflitutio 
qvx  cl\  fadti  5^  pr.rfcntiam  &:  fadura  omnimodo  rcquirat  eius  quidcbet 
rellitucrc,  Aequum  autcm  non  fitexdolo&  contumacia  fiuc  hercdis  fiue 
nrioris  fidejcommiflaiijdamnumpati  eum  ad  qucm  ccflator  hcreditatcm 
llDani  penseiike  voloit^CKlne^ficripctfctcttratniiiriam  de&nai,cuius 
•volnptas  haod  dobieieroaodalc  im^cMaeft ,  quaaiom  fieri  poccft*  Itaqoe 
non  cft  reparandns  hac  parte  prior  fadeieommiflarius  ab  herede ,  qoomodn 
noftri  tnalefeparaBcfed  feparandi  funcprimilmcafosijinquibusniilJap^ 
teft  ficri  reftiiutio  dcficicntcpcrfona quac poflitrcftituere, ab iJIiiinquious 
rcftitutio  fter!  cotumodc  poflit.  Vt  in  illis  non  tantum  ipfo  iurc  iranfcant  a- 
^tiones ,  fcdetiam  finc  reftiiutione,  Pofteriore  vert>  cafu  tranfcant quidcm 
«qcc  ipibiureredpcr  mediamicftitucionem,Quamuisnon  viteftitutionis, 
icd  pc>tnfttteconfihotioolaIofttniaDi  «i/i^^^    f.M^joUin  ca  cramla^ 
^ficrccvifcfiltotionlsc»reccptiore  pcodeniuro  fcntcmla  »•  ^naoi  licct: 
leorrigereloftifuaaDs  noluerit,quiatamen  viditfuifiTc  olim  hanc  qiiaiftio. 
•nero  contronerfam  quod  nonnulii  ex  prudentibusFortaflSs>crcdcrent  (nec 
cnim  ciiifmodi  fcntcntia  vlla  in  librisnonriscxiat)  Scnatnfconrultum  Trc- 
bcilianum,  nequc  dc  hoc  cafu  locutum  eflV,  neque  ad  hunc  cafum  porrigi 
pofie  ,  Dubitaiionistotiustollcndjc  gratia  conilituit  vi  jpfo  jurehoc  ctiam 
ca{u  trani  cant  adiones  ex  TrcbeJIiano.  £rgo  non  Hnejcftitutione :  Ncc  e> 
«layi^asScnatorcenfiilticxclodkreflttntiooemlicfiditatis,  quam  c  co-:- 
^ipiWeceflatiam  aotccedenfpfairopponit.  Omnis  fiooldcm  a6tionom  • 
chu»Aicioinfideicommifl*ariumncDt  non  nifi  e»ScnatoiconAjltiiTrcbcl— 
&nfaothoritatefieri  poteft,ita  ncque  ahtcrqusim  per  reftitutioncm«  At 
nonlimilitercconuerfoomnisrcflitutio  hereditatis  fa<5^a  ex  tcftamento, 
adedqnc  eo  ipfo  modo  quo  leftator  voJuit,  fufiiciens  cft  ad  induccndam 
translacioncm  a^>ionum ,  fi  non praterci  concurrat autlioritas fcnatufcon- 
/ulti.Qox  porro  inpropoficafpeciedcficcre  videbacur<deficientibus  veibis 
quibusoihiiexprcmmictkiiiMdcJiciede  roeato,&  deaAiooibos  ab  here> 
,  deinfidcicoHiiniApomtrainftircndis»nonab  vno  fideicommKCtfio  tn  a- 
Hmn-  lad^oCLfiiAnm  eft  vi  neccflaria  vifa  fit  ilta  conftitutio  in  fauorera  ■ 
jloilprimi>  icd  fecundi  fideacommi^ri  j  >  quafi  sd  {upolcndum  quod  deerat . 
ftenatafironfiilto:  £c  in  hoe  vno  poncnda  diftVrcntia  cit  inter  liercdem  &  fi« 
delcommiftarium  grauatos,qu^d  licct  vtcrquc  cog^dus  fit  reftitucrc,  fi  prf- 
JknsGt  &rcftituendi  habeat  iacultatem,  Rcftitutio  tamen  qua:  fii  ab  hcrede 
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Iufliniane«)CAm  fiac  cxaothoritate  Scnaiufconfulti  qnr  nullum  ^ubitaticr 
ni locum  rcIinquit.RcAitutio  autem  qtiar  fit  i  priore  HdeicomnlilIjrio,quia 
non  iiabcc  tam  apcrtecomitem  authoriratem  Scnatu/confuici  noncllper 
fc  rufhcicns  aJ  transtercndas  a&ionesfi  luilmiano  credimus  qui  idciico 
conftjtuit  vtetiamiipriortidcicommiirarius  hereJicatem  reHicucrcc,  non 
tamentrannrentadtioncs  vi  reilitutionis  fedipfoiurc.  Contra  qu^tn  pru- 
dcntibusolim  vifumefTcCiquidubicandi  caufam  quidcm  aliquam  rubtfTe 
hic  vidcbant  ,fcd  tamen  magis  probabant  vt  in  hac  quoquefpecie  Trebei- 
Hano  locus  cdet,  ac  proindc  vc  non  mini\s hoc  cafu  transfcrrencur  a€biones 
vi  &  poteftatercditutionisquam  (i  ab  herede  ipfofada  e(fet  rcllicutio:  Si- 
•COC&  Scnatufconfuitum  illudTrcbellianum  liccc  de  ciuiiibus  cantOm  a- 
dionibuscrans6crendisiocutumcfl'et,(ictamcnab  iifdem  prudencibus  ac- 
ceptum  eft » vc  aon  minus  honorar^a;  adliones>ade6que  nacuralcs  obligatio- 
nes  tranfeant  in  fideicommiifarium./.  qnM^nfiis  40.  tn primip.  D.  eod.  Ec  fane 
t^uamuis  verum  ciTet  quod  lullinianus  ait in  dj.  famimiUf  Vifara  ciTc  Vlpia- 
«o  hancrem  dignam  dequa  ius  ccrtum  \  Principe  confticuercturt  dcquo 
tamcn  uihiltalc,aucm</.j(.^!'»i/oftf<tr//wr,autalibi  ab  Vlpiano  fcriptuni  lcgi- 
inusiDebueCaclKdiniano  fatis  elie  vc  luliani ,  Papiniani ,  Mxciani  &  ipltus 
quoqueVlpianifentenciamprebaret,quiad  hunc  quoque  cafum  vcrba& 
nientem  Scnatus  porrexeranc  >  ncc  crac  nccefTe  conftitucre,  quod  ille  conftt- 
tuit.vt  in  hac  fpecieaftiones  ipfo  iure  cransfcrantur.  £x  eo  namque  abfur- 
dum  illud  fequitur,vtfauorabiIior  &  pocior  videatur  hodiecaufa  fidcicom- 
iniirarij  primiquamhcredisaut  fidcicommiirari)fecundi  quam  primi,(t- 
uuidcmcocafuquohercdicaspcrhercdcm  redituicur  priorifideicommif' 
iario,nunquamCfanfeuncadiones  ipfo  iure,fed  vi  rcAirunonis  iund^a  Scna- 
tufconrulciauchoricate.  Proinde ucgari  non  potei^  quin  hacpartc  ius  vctus 
immutatum  fit  \  luAiniano ,  at  non  in  co  quod  lei^itucncix*  hcrcditacjsne' 
cedicatcm  fuftulerit,priorique  fidcicommiilariorcmirerit ,  vtputancintcr- 
preces ,  fed  in  eo  pocius,qu6d  nolucric  agnofccrc ,  tantam  vim  eifc  hoc  cafu 
fada:  pcr  fideicommiirarium  reflicutionis  quantam  vctcrcs  agnofcebanr, 
qui  a(5kionum  tranllationem  ex  huiufmodi  quoquc  rcflitutionc  licri  admic- 
ccbant.EiFcc  vcrb  hoc  ius  nouum  &  luftiniancum  longc  abfuidius  li  Hc  ac- 
cipcrecarvcQuUarcftitutione  hodic  indjgcat  fccundiis  fideicommillirius 
quapcimusomnitnodo  indiget  extra  duos  lilos  cafus  ii  vcl  abfens  &  contu- 
maxficherestvclabiqucfucccftorcmortuus.  Tanio  magis  cnim  nouajlia 
luftiniani  confticutio  ^  iure  veterc  abhof  rcrct,  adcoque  ab  Vlpiani  fcntcn- 
tiaqus  cxtat  in  d.  f  de  ilio  qtixritur ,  quaru  tamenficctur  luftinianus  nouac 
huic  conftitutioni  caufam  dcdifle  ,  &  ex  qua  idcb  dubitandum  non  cft  quin 
luftiniani  conftitucio  incerprctanda  fit.Ncc  fanc  vllo  cafu  admifilTcnt  vcie- 
les  fieri  cranikcionem  adionum  fine  relhcutione,  non  ma^is qu^m  vt 
ficrcc  fine  authorJUCcScnacufconfuiti  Trebclliani  /.  rrpttHU  57. 
l.fdSA^i  tn princetJjit.Potnifi^Qc  admiljifcni,vc  aliquo 
cafu  duplex  refticutio  neceifiicia  eifet  quam  vc  nulla,  vt 
in  fpccic  l.VjpintMnus  43«"}  fin.eod^dc  cuius 
loci  fencentia  alibi  fcri- 
pfuiiuj. 
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DV  CA  TVS  A  VDITORIO 
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De  le^tsriis  le/ubus  adhtiniis  in  iefumentonmmtfmMl 

EcATA&iosxntdbmenM  aiibiberj  teftes  po/IcJicreJetii 
ver6  non  pofle  rcriptuoi  cft  apertjffiind  m  /.    leJiMmenf  lo- 

/0  prindp.D.^i4tteftAm.ficer.pofi.&  in  h  diSdmibns  ix^C^eteit* 
ftAm.  Scd  diuerntatis  huius  ratio  rubobrcuranoaiinnierit^  vi 

 fa  eft  interprctibus, cilm  cx  iuris  rcgula  ncmo  in  rc  fua  teftiS' 

fjt  idoncus  vulgat./.oww/i/fj  \,o,C.de  tc/iib  l.  nnUus lo.  D. eed.  Tcftis  verb  in  rc 
faa  clTc  vjdcatur  legatarius  qui  in  teftcm adhibetur  in  teAaroento ,  non  mi- 
im  quam  hercs,qujppe  qui  fuo  teftimonio  non  podic  fidem  teftamento  ad— 
fitucre  pro  hei:eae,quia  hoc  ipfolucrum&commoduni  J^ticenleqiiatar>> 
quod  alicer  valere  oon  polTet  9  reddit  tamen  Tribonianus  rationem  diHer/i-~ 
tttisni  §Jeg4tarits  In/tMe  fr/^MM.0ri/V;.qubd»in^uit9legatarittssoii  £tiuris  fuc 
ctfTor  t  qna^s^ft  kercs  Hue  cx  a(Ie,nue  ex  parte  fcriptus  proponatur.  Ratio> 
mj.demvera  cn>quialcgatarios ,  (1  iusantiquum  infpicimus  ^-conflatiuris. 
niccedorci  non  c (tc /.^^/Wum  ^.$.mbti  tnierf/i.  D.  deedend.  ideoque  a£bioni> 
bus/icredicariis  ncc  ag^re^iiccconueniri  poflc/.W/.C^f /jw</.^fl.Scd  umen 
JDjnui  aptam.&genninam  eam  elle>vcl  txhoc  maximdconiicerciicet^quodi 
dsbicaadicau(amnon.toIlit.  Ei(i  enim  legatarios-iuris  iiioceftosnon  efl^* 
aii«ta{neil.e]teoiafiuat»Bo(rcigitur  illum  in  caufafua  idoncum  tefteeni^; 
j^oadent  interpretopro  TriboniAno^Muhu  iotereilean  dc  lcgatoprin-: 
(ipaliter  pcr  teftamentatios  teft  cs  probando  agatur  ,,an  dc  ipfo  teltamento:: 
Priorc  cafu  non  eflc  admittcndujii  kgatarij  teftimonium ,  nc  in  canfa  pro- 
pria  tcflis  cfTc  vidoaiur,  Polleriore  vcroadmittipoirc  ,  qualinon  tain  iibii 

2uam  teftatori  &  bcrcdi  ccflimouium  dicat>.qtMmuijeiieniac  vt  cxXuo  cc->- 
imonio  etiam  ipfccommodum  conA^atur,  J(f  enim.  non.£rui6tpaliteii* 
ffnenic,in(iouiiit»rcd  pcc  coafequentiam  duncaxat :  Noo  folcnt  autem  9^91^ 
tfodi  qiUBiloo  fttnt  niG  per  confcqfiefitias  LiJ»^uod  dicit^r  7.  D.  dr  ^iAbir.  fif^. 
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^ctcram  pnidcntum  cradicionibusomnino  Cit  alicna.  Nam  prstcr  id  quod 
gcucralitcr  &  indiftindc  Tribonianus  loquitur,Illud  ctiam  ccrtum  cft  non 
inagis  pcrmitti  cuiquam  dcbere  vt  cx  proprjo  tcftimonio  commoduni  fcn- 
tiiipcrconfcqucntias  qn^n  vt  principalltcr>  Cum  vtroqoecafu  arquc  fa- 
fpcaa  /itfidcicjuiqui  oranimodo  fuum  ncgotiumgtrJcNecminusproT 
priacaufi  dici  podit  qux  aliqucm  pcr  confcqgcntias  cantum  cotingit  quain 
quar  priiKipalitcr  /.4.^.1»  froprid  D,qu4fTcI.*ipptll. Jit  cr  intr,  <ju4t  tempor.  /.  1.  C. 
ybiinremai,f.exerc.(leb^4p.perfonM Exfr.de tf/hb.  Vndciilud  ctiam  cfttquod 
clicimus  jPolTc  quein  interdum  vcnirc  contra  fadbiHn  proprium  cx  altcriuf 
pcrfoiu  fi  ad  altcrius commodum  vcnire  vciit :  At  no  limilitcr  fi  ad  propriu, 
quamuisprincipalitcralicnum  ncgotium  gercrc  dicipodit  j  quifquisagjt  cx 
alterjiispcrfoHa/.y/  non  fortetn  i'5.^./r/iAfc»/'/>;^i//.r.<,vbi  Bnit.Caftienf.&ali)  D.Je 
fo«</ic?./Wft.Sedgrauiorinterprecum  noftionlm  errorinco  cft  quod  Im- 
iufmodi  diftin»5tionc  tatcntur  fc  putarc ,  Id  quod  fupradidis  locis  fcriptum 
eft  de  legauriis  tcftibus  adhibitis  in  tcftumcnto,  ad  teftamenta  quoquc  nu- 
cupatiua pcrtincrccQopd  lu  fpccic  defcndit  Viclius  magnus  alioquin  &  clc- 
gins  lurifconfultus  jd (i.f.lg^t^riti.QiA  cnim  neri  poilct.vt  lcgatarius  in  tc- 
Itcm  adliibiius  dc  lcgato  fihj  rclikflo  ,  adeoquc  de  ipflus hcrcdis  inftitutionc 
ceftimonium  diccrct,(i  ncqucqu;s  i)ercs  iiiilitutus  clfct,  neq;  quid  aut  qua- 
tuni  ex  legato  acccpiflcr,co(npcrtum  habcretf*  Atqui  folis  tcftamcntis  nun- 
cupatiuis  illiid  conucnicvt  qui  teftcs  iis  intcrfucrunt  fcirc  poftint)  &;  debcat 
quis  hcrcs  nominatus  fit,  quid  lcgatum  vel  fideicommiiri  m,cartcra  dcniquc 
omnia  qoa:  tcftamcnto continftur.  Prafcipua  cnim  tcftamcti  fbllcnnis  qucd 
in  fcriptis  fir,  vtilitas  in  eo  eft ,  vt  foli  tcftaton  cognitum  fit :  Te  ftibus  vcio 
nihil  aliud,nifi  quod  tcftamcnti  Tcriptnra  i  la  fit,  quam  ipfi  &  fabfcripuoni- 
bus  fuis  &  figillis  muniuerunt.Etfi  nihil  vctat  tcftamcntum  etiam  ,  quod  in 
fcriptis  faclum  fit  arcanum,^.:  teliibusfecretumnon  cllc.  Non  igitiir  ad  alia 
tcftamcnta  quam  ad  nuncupatiua  pcrtinerc  fupradiCta  intcrprctum  diftm- 
Ciio  potcft.  Hoc  ver6  cft ,  quod  nos  falfum  eHc  contendimus  >  illi  vcro  fup- 
ponunt  pro  Indubitato  ,  Legntariosin  tcftamcnto  nuncupatiuo  .idhibcri 
tel^cspolle.  Nam  cum  tcftamentorum  omniutn  nuncupatiuoaim  ea  con- 
diciofitvttum  quoquecuminfcripturam  rcdiguntur  non  tainen  cx  fcri-' 
ptura  fcd  ex  lola  tcftatoris  voce  acnirncupationexftimcntur,  I.touttahi" 
tur  ^.D.de piimr.l.^.D.  defid,  inftrum.  cimquc  voccm  tcftatoris  &  nuncupa- 
tionempcr  teftes  prebari  oportcat  »  &  eos  non  pauciores,  quam  fepttm 
l.herecies p.dtim  ix.D.qui  trfi.f  rc.piji.l.in  trftjmentpf  z6.  C.deteftum.§.vlt.  Infl.eQj, 
Omnino  confequcs  cft  vc  fi  quis  in  tcftamcto  nuncupatiuo  lcgatarius  adhi- 
beatur,cu  ncceirc  fit  admitti  ad  fercdu  in  caufa  propria  teftimonju.quando- 
quidc  no  fufticcret  dc  fola  hcredis  inftitutionc  tcftimoniu  dicerc  ad  lcgaca 
quoq-,  probada  &  cofirmada  fi  no  ctia  dc  legato  relittopcr  lotidc  tcftes  co- 
ftarcr.Porrodc  lcgato  tcftimoniu  diccrc  Icgatarius  nullomodopotcft,quia 
caufam  fuam  propriam  inftruat,&  tiicatur,  ncctantijm  per  conlequcntiam, 
fcd  etiam  principalitcr  &  pcr  fe  primb  :  quod  Hcri  nec  poftc  ncc  debcve  ipfi 
ctiam  inccrpretcsfatcntur.Ncquc  vcroautquifquamex  antiquis  prudcn- 
tibus,  autTribonianus  ipfe  cui  faciliws  parccrcn.,  contri  vnquam  fcripfir. 
Nam  &:  Turifconfultusm/(j/4</./.^/(ir(r/?<«/jfw/o  non  rifidc  tcftamento  follcn- 
ni  &  in  fcriptis  condito  Ioquitur,vt  ncmo  non  vidct,ircmquc  Impcr.»*  dtB, 
idt^anUbttuEi  TriboQianus  poftquiliii  foripiit >  lcgatarium  quia  iur is  fuc- 

ccflbr 
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H^a  potrigx  oj^oTxcYt.  At,  iriqafcf ,  ratio  WU  quam  adfcrt  Tribonianas^ 
qD&d  icgatarnis  im:s  fucccflfbr  noii  f?t ,  pbrihdtf  vcra  cft  iii  tcllamento  ttun- 
ciipar:urt,atcjoe  in  ctvjupd  rollcnnc  cft  in  fcriptis,  Non  chim  ob  id  magis 
i^jpmimiiitXsfiiCixiforei^^^  acccpcfii  in  tcftamcnto  nun- 

i&t$atSAb»Elffco(t%lrfJV}u\hf^  hucufquc  omncs  dccc- 

^gltti^mt  ^^1tl>it/^ul'iicm4<iHs^6hi(flbe^  ^  trHliJerliiii 
libmahiiiila<fuerteii^t^qMm'iI^  dfltattil»  Jlif.tegdui 

Wrr,poflcin'tcftnrrcrro  in  fcnpt  sbonacflfcjin  nunc^upad^do  non^poffcM 
hocipfnm  cur  ir.??  Ncmpe  quiain  teftarrcnto  follcnjii  quod  infcrrptis  fic 
ailhjbcnrur  tcftcs  ndn  aJ  prohan Jam  voluntarem  ^iiam  vt  plurin.um  pe- 
iWs  ignorant ,  vmte  &  Jrcana  tcftamcnta  vocantur  aLcone  Kc^uclL  69.  id 
tff m^rfiica  flc  fccrtia,Tctftancum  ad jprdbandam  foilcnnitat^mjVt ^roindc. 
iMnf  odwtirlkf^^jtftttobnitnnpr^dare^^  aLud  nihil  Gi 

agcrc  ptkcMiinffi>fflr<^  tiefUntcHiii  ii^es  ^(Ihibeihtjtr^t  iu  ftftkmtfM 
mtaipatiuo  adhibcntur  ad  probari^dam  voluntatcm ,  KijilidVin  tocam « i4 
i^Borr  mi  nil?qut>d  ad  Itgata  quJm  i^uod  ad  infticiitibnem  pcrtinec:  Qo^^ 
porrbfaccrcnullomodo  polTlnK  qi^in  teftinionium /Ibi  ipfis  &  inrcll^i 
prxftcTxt.I>iccs,Siratio  hxc  bona  htjconfcqiicns  fj  re  vt  ctiam  hcrcs  ia-  tfc- 
ftamento  rollcpnisac  m  fcnj^iispollit  cfTc  tcftis,  ciim  ncc  ilie  iniagis  xiiA^ 
Icgatari^s  fetx1ivetrdatd|(ij^tcilamcnco.contincit     l£jt  tamen  non  pofTe 

fettitdcM  i^jmfifadMMltettntD  eftiJ.  qui  refijuii^'  Hobt^Hli^^&le 
iMWi  Ifflttjadd  tfim  Ita  2us  cfat  vtlie^ef  <|ao^&  U(Iit'  effe^(qp)iret»^4 
f«t^  tMinr  tcmpor^  quo  tefta|nenta  fielikift  i(d{^ib)to&- 

QiUiie^etu^pi^&  libripcnde  rquo  caATq^ia  totiim  ncgbtimh  peragcbatur 
imcTTcftatorcm  &  familiar  cmptorcm,  hcrcs  haudtlubic  tcftis  cflc  po^cratf 
VtVipKtnas  nqftcr/«  Fr4«wi'«.fc'ripfit>;>.2i.^ed  &  idcm  Tribontanus"/ub 
liminiani  iibHVinCfcrjbit  tn  f.fe^  V^Sf^  eod^iit.pet^m.or(l'w,  vctcrum  Im- 
pctttOTV^^ariquisfuillc  c'dnftit0iohe$  diV^^ciahi  hercdibus  ipfisac  niultb 


a^ipMiia^eiiytilsfukidi^ent  fte  hoe  iiire  abuterencur.  lueo^ue  glo- 
rMBniahtis  a^^ptrhlitbn  10  hccedlita^^d^icgis  tranif^um  fiiiflc  ouod 
ab  aliis  fuafuTd  tant^  fai^riti^  conftitiicdfH^e yt  ad  imitationcm  priftiii| 
^iuufi^  cmpiorrs,  nei httcdi  qu j  ciiistriSd^incii»  9btidcts.ncc  aliis jpcrforils 
^oaref  coniuni€t<cfunt '  hccnila  concedatur  fibi  q^odammodo  tcftimonia 
pricftarc.  tsrqbo etiaih  fa»5lura  dicit  vt  ciuftnodi  vctcrcs  conftitutioncs 
Codici  fuo  infcri  non  pcrmifcrllf.Ciuibus  vcrbis  Iignificare  vidciur  non  ob- 
icorc  ctiam  lunfpVtlcientid;  mcdix ,  &  quz  ipHs  quoquelniperacotjbusplt* 
mdkifivBBt!^^^  hcte$'4i|ihibcciuftisi^  tclUmcmopoirecw 

xiu^vAit^Ml^ih^^  quod  in  familix  em- 

.  vt 

c^  non  pbl[!ic;.^I^ac  vnif^tilTim^^  ratio|ie>  (^u6dhodic  ckm 
iieiqniefamiliz^  cmptor  niifdl^hbrit^nivllus  Ht  cum  quo  nc^otium  geracde- 
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tur.*&  confcqucntcr  qiiac  ratio  civptori  lamilix  ubftabai.oiiui  nc.»cf*is  cflc' 
po(Tet,ca  ipfa  hodic  ohftatlicrcdi.Quaniqiian:  ncc  raiio  harc  bona  eft  ii  vc- 
rum  amaniuj.  Quid  cnim  ncgotijpo,uft  v  dcii  ef  reqcicft^icr  cun.  hct  cdet 
qui  ncc  viucntis  tcllatc  r  $  hcics  clt  l.i  DM I  cred.rel  aUu.ve)  iitUcr:J.i,D.ft9 
hxrtd.Txcc  fe  hcrcdeu)  foriafi"c  fcit  clfc  inniiijtrm  nifi  poft  moiicm  de- 
miim  tcftaioris?  Longc*iuc  alia  tuitohin  caufa  cmptorisFamilia')qui  Sc 
viuus  fic  intcr  viuospcr  en  piioncm  comiahcbat ,  \i  proindc  dubiucc  vtl 
7gnorarc  nonpoilct  quin  negoiium  de  mancipanda  falicet  vniuctfafwmi- 
lia  intcr  ipfum  &  icftatorcra  gcrcrctur.Dcbocrat  erfi^o  Tnboniarus  diccie 
potius»  illud  qt  idem  iprum  quodaii  candcm  cfTc  hoiic  ratior.em  hcrcclis>. 
cjuiolimcrai  vctuftimmi,vtlociuiiur,faniilix  cn  ptorisjfcd  r.on  aliara 
rationc  iIIa,c|Lod  hodie  intcr  tcfiatorcni  &  hcrrdcm  ncgotium  gcri  intcl- 
ligaiur,qucmadmodum  olim  intcf  tcftatorcm  &  fjmilix  cmpiorcm  gcrc- 
batur,  At  illa  poiiils,qu6d  ficuti  emptor  famil  ae  lu  vniueifum  ius  teftato- 
ris  fucccdebat  princpalircr  &  imincdiatc:Iia  hodic  quifquis  hcics  cft,idcm 
iurium  omnium  dcfundli  fola  iurispotcftatc  ruccclfor  immcdiaius  cft ,  & 
ita  pcrindc  rcprarfcntat  pcrfonain  dcfun(fti,3tqi'.c  olim  familix  cmptor  re- 
prxfcntabat.  Indcfitvtnonmagishcre^ipcrmittcndumfli  vttcflis  intc- 
ftamcnto  eflc  poftit ,  ciuam  tcftaiori  ipfi  ,  quamuis  inftiiutum  fc  ignorct, 
Kon  quafi  in  rc  fua  tcllimonium  prafftarc  vidcatur,quod  dc  ignorantc  pr^- 
fcriim  dici  numquam  poteft  ,  fcd  quiacum  Aicccdai  in  vjijucrrum  ii»s, 
quod  dcfundus  habuit,  non  alio  iurc  ccnfcri  poftli  quim  tcf)storipfc,ri- 
uc  pcrfomm  cius  infpicias  fiue  omnium  corum  qui  in  iplius  funt  potcfta- 
tc.Cuiconfcqucntcr  dicenduni  cft  cauTapnihil  cflccur  lcgatarius  teftis  cfld 
prohibcaiur ,  non  rohlm  fi  aliciuid  fibi  eftein  tcftamento  follcnni  lcgatun» 
ignorct.qui  cafus  minorcm  haoet  dubitaiioncm,  fi?d  ctiamfi  fciat,dummo- 
do  adfollennitatcroduntaxat,  non  etiam  ad  voluntatcm  prcbandnm  ad- 
hibcatur.  .  Scir  pcr  enim  vcTumcftcum  iurisfucccftoicm  non  cffeiNcc  vi- 
dcrc  pofTumjquidilludTit  qiiodidcm  luftinianus  fupradjflo  lcco  ait ,  r<; 
quadam  conftitutione  fua  fpccialiter  conccfliftjE  legatariis  vi  tcftcs  eflc po/- 
iintjQuafi  vcro  vnquara  prclvbiium  antca  id  fuerit :  Qi  od  farcnuJJovc- 
tcris  iuris  loco  probari  poflit.  Extat  quidcm  Impcratoris  Zcnonis  corfti- 
iMUo  infl.Ldicianitbus  ii.C.di  tepem.  T'eft:bu«  ad  efficicndam  voluniaiem 
'adhibitis,pro  fijolibito  quodvolneriitcftatorcm  rclinqi;cie  noaprohi- 
beri .  Scd  rcTcribcntis  dc  iurc  conftiiuto  vci ba  illa  funr ,  ncn  Principij  ius 
nouura  quodantca  non  fuerat  conftituentis.  Nam  &ajaieZfnonen},&  VI- 
piani  adccJquc Tr cbatij  &  Pomponjj  tcmporibHsita  ius  fuific  vi legatarius 
.  tcftisclic  pollct,  conftatcx  di^.U  qui tejLtPuntt,  \h'i  Vlpianustam  dc  lcea- 
taiioquiiM  de  lutore  tra<5tans,  ait  vtrumque  tcftcm  cflc  pofi^cfraliud  njhil 
hnpcdiat :  Et  ex l.fi (jtLs itM  i^.D.de  rehM dhbiis.   vbi  refcrt  Martianus  Tre- 
batiumputa(relegatumcfleviilcitarcliQum///n  <^<<i  tejtdmentum  meum  Ji- 
^u.mn  im  beres  meus  deiem  djto.   Id^uc  verius  etiam  Pompon io  vifiim  cfTe, 
quia  inquit  ,  tcftamentura  ipfiim  confirroatut  adhibitis  icftibus:  Vc 
intelligamuseo  cafunon  dcberi  lcgatum  cjt  vocc  &  djfto  lcftis  legatarij» 
fed  exieftamcnto  ipfo  quod  ^cr  tcftesadhibitos  confirraatum  fuit.  Qui 
ratiocinatiotamoapcriius  ofteiidit  vcrum  ciTeqMod  voluraus,  Prudcntes 
iUos  vciercsciuoticsdclegatario  icfteadhibitolocuti  funt,dc  folo  tcfta- 
meoio jafcriptis,noa<;umdc  jauBCupatiu  o  fcnfiiic  .•  Vt  &  quotics  dc  ic- 
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-ftiill^lW^  ^^pliciterloqtiirntur*.  I<ic6  fortaflV  qu6d  tcftarrentorutn  pc^ 
4^l<0fi»4fionemf|R^  nontanuim  validrtas 

WliillJiWto  pf 6N(9IWMlM<teS  frttnlh  iiftti  (fne  magno  aiut '  perftdf air  t  aut 

4MtiarMk3tfc«v«rfl^  iid  b^ftgnandas  ttbufil  tefttdiettCi ,  vf  VPff^ifm . 
i^HifJtiy<<ltini  <ftem  rcribcre  volchat  pabm  Hvliaipattertt  fcribit  Seeto^ 

niufln  vira  Honti}.        quo  illud  etfam  fa^um  videtur,  vt  teftamenta 
noaci»pMiua  Hiri  Pnrtorio  fuetint  omnino  »nco|[nita  ,  dl^inibus  cdicli 
|»art)bu«  »Cd «onoeptti ,  vt tabularum  mentio  fcmper  fi crct ,  &  ad  duos  il I os 
%i(Wfot«lJNMHllftMNtt^n^  ateommodarciuc :  Si 

T»'i>lJiiil^ftli<l|Wf  }nteftttoc5>iigU8  tefttmenti  tabularnullr  eiMfrtfflC; 

tfi^mquam  c<*f  i>  pauilatim  pr«tor  e6  quoque  dcfcendcrc  vt  bonornm 
polTciTiQncm  vtjltm  fccund^mnnncupationcm  daret  cxemplo  illiusquam 
vctbi4cdi<5l:i  rccundiimtclbmerttftabulaspollicebatur. /r^.     f.  Unorwn 


atn-t'i'^  r.i        •    ERHOR  SECVNDVS;  l 

L     D  dtflidlHM  eft  qaomd^Vecimitffijfbdl» -qMd^^^ 
pi«mir4crikMtir»i/#^4/,  f»/ Ir/.im.^/rrflto  hcredcm  mftrtutoiiF 
n«iipoirc  tn tefbim^o  teftem  adblbcii^ 0  priiMus  iuftiiftj^r 
nasruicqoiiuclioc  tranftulitinlegis  ieccflltatcm  Vt  fi>pr3f 
dwmmex^feJTie^ueJ^rtti.deterfamen.trdm»    Niiii  (V  ^pt„J 
ty^^p;C<ceronemiocos;infigni$  cft  m  0.ationeproMiJonc;vbf 
-  m^Jllfya^  mctiite^  iwftitucuin  lw(reliere%tetii '  !c<nii  P.  Cl .  >d  o  &. ,  bfF^ 
|gMHmf|nfe  «jyt^fima^ 'nfciilgmnm  tno/k  «Ito  vtiiqic  quani  ccilium 

^ipHl Jioccto  illum  veftrirtf^  qtfi  firrrct6  in  cabUtirlMKBt  lcrhituV' 
likt.  Pdafi«titni  CicerO(e£mtefetiiM^^i(li«tyf^  i^f^ 
cnaP.  ClodioinftitutaiVi^^MJnihil  afiild  cftqoW  hei^ciKjrfi  ih<Vrtij?it>-i.^ 
netnfa(SlaiTiFuifscpal^m>Aon  fccrci6^t  rtcqi>c  vcro  cft  cx  follenrtftJt/bd^ 
teftamenci  ^rct^.*p«isvi?htredu(n  nonvcM  aut  ab  h^edibus  rp^S  a  rcfli- 
bttf  ignoretot»  vt  iamfiipra  diitinius«&Wonftat  l^mbi*^  z^.  tefl.tm  : 
itoDpii  tift  ■iioliiii  imiiiwtitfw^feofiwyweme-:^!^ fMmtmetm  Allciiiit' 
inimmi»  ydto»ii>«idbf<iimittilto!lg!>yrttm<t/Jh»  i^o^ilrijftmii  tt.-Wy^ 

ilrf^  teftaimaeoi yoifmg iti  agtibfam^cb  *t  o^rfnuiffc  W^llefey 

effc  potfettq  o od  leftamcbtf  gpenus e t  at  <ner i  n  r  1  s  t  i u  1 1 J»; ,  xJt<  q^,    (i*f  -ii{^J 
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S^io.  in  ciuitate  frcquenubatur:  At  in icftanicnio  qi,iod  vcl  ujcro  lur*  pi at- 
iorio  ficrct,  vcljuicmucociciuilipr3ctorio5wpfincipalj,clc  qiioluU.m  f.  | 
(ej puidUtt/ueo(i.uinl.De  tcr:aitietit,         iiunquju>>ob^inuUlc  vi  hcres  tc- 
jH^adhibcfLtux.    Dc  hoc  vero  telbii>tnti  gciH^te  accipicnduu»  elVc  Vi- 
^'lawm  tn  dtcidU^e  ^uitiSUunn:»^  uonilcfjcto  pcc  jcf>  6clii>r;<nr»,  quod 
cili  VJpiinus  idciiuclbtur  in  fragmcntis  adliuc  invfu  fuiirc  fuis  iciupo. 
ribus  ,  Dubjt.iuduni  lanicn  non  cUqum  irtcjucniiui  ca  tellandi  foima 
vfurpjcctur-,       &:  Prxionb^s     linpc^a^oub-^s  inag^^si  placudli;: :  Siuf; 
«uodv^cc  i^la-coainiodior  &  vidioi  hcicJj  aJ  obu^Kndaijj  bonorum  pol- 
icirR>ncmcjua«ncx,iclUuicntopci  i^,^Hl{bu»ii  tj^linqucdunuxacicUibus 
adJiibitis  £adoPr«ior  nuiucju^ni  dc^^^f^iccjunu  cniavpixior  nnuic- 
runifcpteni  ccftjuir,  &  vi  tabujj:  laHtiilWkuisligna'»  fint)  liuequod  noo 
fcnipcr  obuium  elTct  funjilia:  cmpiorciv  ^  libiipcncicm  inucnire  ad  man- 
cipandam  familiam,cun)  ramcn  ciusuiancipationjsvfus  noncilcc  nih  ima> 
giuariuS)  vt  loquiiur  Conftauiinusiw  l^ubhiAt»  iiultit.tutns.  D.  dt  irjhiu.  IJ- 
quc  cli  qiiod  lcnb;^  Itftinianus  <»  fint  ^A.tlici  JitiiL  De  lcjlamh.^.jw.fhtt»  Te- 
AamtUpnu  qupd  pcr     &:'libra^n  Hcbat  «.licct  duitius  pcrmahiVfit  > tantct^ 
in  vfu  partini  cffc  defiiircNon  qr.cd  marjcamtcfles  fida  cmptionc  fjibla- 
tavtmalc  ibi  ViElius  intcrprciaiur  ( nam  &  fiifta  illa  vctus  cmpiio  quin- 
quc  tcftcs  rcqu:rcDai,&  prxtcrca  libripcndcm  acfamili^  cmptorcm,\  t  non 
nififcptcmpcrfonis  interucnicmibus  ca  follcnnit^is  pcragi  pod ct ,  vn  Jc^lc 
Pritores  fepccm  tcttiumadhibcndorum  nccciTitaccm  fun-pfiflc  vic?entur^ 
Scdquia,vtait  Vlpianus<//V7.  m/./.io.  In  tcftamento  quod  pcr  a:s&librain 
ficbat  dua?  rcs  agf  baniur ,  Faa3iUia:man«patio,  &:NuDcupatio  tcnanr.enii, 
atquc  itaduabus  illis  quocJamiTi^do  partibus  toiu  ncgotnnn  contincbatur, 
quarumprior  in  vfu  c^rc  defiit  ,Poftcrior  permanfit ,  ciiin  nihil  aliud  cfict 
nuncupari  tcftamcntum  >  quim  quod  icftator  tabulas  tcftamcnti  tenens  in 
manibus,  tcftcs  ita  alloqueibatur  Hxc  vtt  h;s  t.ttultf^certive  Jhipiafttnrj  tta  dt, 
itMlego.itAieUer,   Itaqueyos  QtiiritesttJl^tnbttitttH  perhtbetcte,    Hrgovt  infti- 
tutamdifputationcn?  abfQluamu5,Potuit  quidcm  olim  hcics  teftisc/Fc 
in  tcftamcnto  quod  fadum  cfict  mcro  iur.cciuiJi  ptr  ars  &:  lihram,id  c/l 
adhibito  fanrlia:  cmptore  &  hbripcnde.  Scd  fi  vcl  prarwrio  taiuiim  vtl 
mixtoctijm  iurcfa<Hum  eircttcftamcnrumjol>tinuicunt  nijniqu.im  vt  hc- 
rc$icftisc(Tc  pofTciyncquidcm  in  tcftair.cnio  infcripiisarcano,  &fccreto, 
Non  quod  intcr  teftatorcm  &  hcrcdcm  cciani  ignorantem  ncgotium  aJi- 
quod  geri  vidcrctur^vtparunifubtiliterTribonianuscredidit,  /cdquiahe- 
,   rcs  fit  vniucrhiurisfucceirqtcxfolalcgis  pottftatc  ,  nullociiam  ncgotia 

fcfto,  nifi  quod  ^^crcditatis  acquifitio  nectjffaria  eft  in  pcrfona  heredis  vi 
crcs  fiat.-  Quj  cim  6t>hcrcsquidcm  quafi<ontrahit&  negotium  aliquod' 
gerit,fcd  non  cum  tcftacorc  qucm  cQtcinpore  iam  dcfundlum  cftcnccefle 
cft,atcumcrcdicoribus&lcgacariis/&  aliisquibus  cxinde  tanquam  heres 
obftiiftuscircincipit/.5.^.vi////>.cr /.•/'ff<^fnf/.  D.  quibpsex  C4uff,  *fi  f^fffjf*' 
eat»  l.yi*heves(jH9<jMeD.deohl.  cr  atiimh*  Porrb  ca  ratio  non  habct  locutn 
inlcgatario  quia  licctin  rc  lcgata  quodamniodo  hercs  cfle  vidcatur  /» 
iflferrpus  14.^,1.  D.  </#  Tync</^/WX>.  nnmquatn  tanicu  lcgatarius  iuris  fucccf- 
fprxLft,ncc  pcrfonnm  defundt  tcpr;cl«ntar.Mirum  igiturDon  eft  lcgatarid 
tcftcm  olim  fcmper  clfc  potui£e  in  tcftamcDto  in  fcriptis  fiue  fe  lcgatarium 
f^jict,  fiuc  ignorarct,  £t;ita  luilinianusaccipieoduscfti/i <//^a  ^.Ittat^ 
{|fi»Hoa  ^iuiiveMntio  proptcr  ^uatu  lcgatafiu»  adhibeii  tcftis  potclt  ilU 
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tl^t,<fnod  legatfltia»  iuri$  fiKfciior  non  iil  (indfi o«i^uciji«ret  vt  admittciuJfi 
-Ciictio^icIiftiWCimQ  quoqurinuiitupaiiui)  iCgiHAnunxciicni  dfc polfcf^uod 
Miii%»M«ft)redMii^<^yuiu»  LtgAi««im«»  tdbs  cU«  pqliit  non 
ilppUiiiiiiif,<toitMglbliuttipt^  &mtUhcu^YiQn'-t€- 

jNHulttn  ^lIcnQtiMctn .  Ac  yt  dicam  Ixtuitti  OMi  tam  ^edilcadiratsq  iU^ 

cfl:  ,  quinMCmoucos<.lub.t5t»oi,cmt|L-2cobiici  poteratcxcompafatione 

Jictcdii>/ju.i».ltc<t  alrurun:  tcllium  excmplo  non  njliad  probandam  tcfta- 

incnti  11)  ftiipti^  pjUcnint/ucin  adhibiii.m  fcdicat,inuiilitcr tanienatlhii 

^iiui  niiciligitur,  IJco  caswOm  quia  iuri»  rucccflor  «ft.    Vcra  i^itur 

M^mimwt  iuio  proprcrquatn  olio)  pefiijiirum  icuipcr.liucrie  vt  Icgato-' 

j||||.alftaitflepo<ftt  ,  «  ^oo  aK;|  ftHtreBda«ftfMC  -  adfinrri  ^apM  poitfi» 

Mwii|ujld  Bii  UAun  AiUepnitateip  pcobaadaiii  M  \ht§km « oon*  etiaai 

■fpnittiiiiJani  vol u luatcn)  quT fcilictt pcr fcripcuram  tpfam  Tatis  probatur, 

Amii  HCqttideaJbUcnnibus Terypturg dclit.  £x  qua(cqwtur>In  tcftamcnto    ^  . 

4gitur miocupaituo  aliud  cfit  ncc  adhibcndum  legatarruin  in  teftem,c\bm  in  *Ar, 

cotcftamentorumgcncreail  voluntatisip/iusnonminus  cjuaroad  ToUciv   *        ^    \  * 

niijtis  pjobatifinciii  ttftcsinihibeantur.  Jcquctam  manifefta  iuris  tatioot  • 

acnatuijiia;quitatcnititur  vtiili-iprt^i<;pm  inierprctibut  faacri  co^n" 

«ir^  ^vddtiornegamus,  PoAeitgtiirioitctoMb'  Ufttfiktmfnm  quoquc 

flDtfeufatMo^non  poflim  fibi  temfcmfc^i»  6ibiicieM.  TatiaenmcB  ef(t 

^c'iioo.8dbibcBmur  ii  abjcoloco  Irtemporcidoncsieftcs  imicniri  pofint* 

Sictoim  Ioann.DiIc£^.i^  frM0,I>i  wf.  teHmsl,Miil.i.tMteL^^,  lcanonjoMi 

•qutdam  in  trjfiat.Detenibta,  c^n  tamcn  crcditur  efTe  panormltam.  Sed  er- 

raniifti  grauiiis,  nain  qucmadinodum  fcrDpulofuas  nimia  df  inanls  cft  vt 

qui$  vcrcatur  adhibcicicgataTiostcftesin  tcftamcnto  in  fcriptisi  tanquam 

aJiquomodo  fufpc^ftos,  itiam  aliorumteftium  copia  cfscproponatur,  Ita 

flumquam  pcrmittcnduin  cft  vt  in  nuncupatioo8dbibeantur,nt€ii  alij  nul* 

4i  tefteamjiids  rofecai  bnbcn  poftint  quia  lacilide  fertmlmiicft  vt 

tM||^ieftemcflti1acililt»ob nonlubitMn  tcftium  copiam  teftNoiri etipia. 

4^mi/xm/l^iM/i>r8.^c#/^rftf;^.</rMr.(0//^^^^^^  ^m  vt  lecatario  cui^ 

i^aoi^ilo  cafu  per  teftiitionivrh  in  re  fua  firxftarc^quod  abrurdifrnnum  ift 

MR|ilfliajmnfennpcr  efti^ctlamluftiniinotcftc  »»  ML^.fed  nKjue  in 

/iWr^Woc  niiiiiis  quand^  de  toto  teftanv6to  cottoucrtitur,  Quam  f\  de  fob 

Iegato,cdm  dctoto  icftamentoncque  conirouerti.ncque  tcitatio  ficri  pof. 

fi(»quin  lcgaii  liibftontia,  &  in  controuer(iain»&  mttmiioneni  dcducatur. 

Sed  raicttNfittfn^ifttf^MfAcM  htmcUAa^'io-9iBtin^Mj^fmf§^ 

Ifamnjpi,  IMllMetf  riR  V^^i^tittiii^i^^aod^diec^  pliH 

_  ^'r  ^ojvoi  'j  M  r;,ri  u  'I     ;f  il:  I  v'ni'  ;    ..   r    •:    •  . 


9ri 


t.>  i's  ::^Jlii!niiq  o)n»f.:olhHil*V?t£»^'  r.iJr:  f  :  -•.  • .>  "♦ 


Digitized  by  Google 


J..L 


Icui  miru  vid«bitur  quodin  faperionbiisaiiuei^fusomnes  omn*u 
incerprctumfentcntias  dirpisraiiimuS}  LegAcanuii)  in  tcl^a  ii*crr- 
co  imncupitiuo  udem  aJiaiiiert  n^c  poMc-/iocije  necvnc]uain 
potuiiTci  mirandi  caulam  is  longc  maiorcm  libi  hngec  \  vt>i  do- 
dicritjquodnosprobandum  nunc  lufcjpitnuscEnam  in  cclbinentoih  fcri- 
pds  permicceadum  hodic  noa  elic  lcgatario  vt  in  rcllcm  adhibcacxir.Necf  iie 
camenauc  vcrius,  autapercius  dici  quicquam  polle  aibitramur.  Moucinui: 
aucem  vnieailla»tcd  forciiTim3>vc  nobisquiiem  videcur,  rationCvi|u6d  c]UJe 
rcs  impcdiebac  iam  olim  nc  vaiquavn  tcfiis  hercs  efle  pollec-»  eti amli  teftator 
noncancutiiiiircripcis,rcdcciamicarct6  tcilictu  fuUrcc.  Nimirum  qubd 
vniucrii  iuris  rucceiroreirec>in  coque  vecuiliirimt  ha  nilix  cmpioiris'i«iagi« 
nemquaiidamobtinereCfCanuncm  legacario  quoque  locum  habcao^qoce 
atuca  non  habebac.Non  quod  hodielegat.iriusqua:enuslegatarius  dt>jd  ell 
alio  hercdccxiftcntc  iurisluccclfor  dici  poQjt  >  ( icinper  cmm  rucceilbr  Hii- 
giilaris  cft.liccc  in  re  lcgata  quo Jammo Jo  quafi  hercs  eflc  vidcatur ,  vt  fli  - 
pra  dicebamus  cx  Lid  mtem  l^  jj.u  £>.  d:  iffnc-tp.  )  Scd  quu  cx  Nuuclla  luHi- 
nianicondicucionc  \.*De hercd»a^ fAkid.  indu£lum  ellconcraomnem  omni^ 
no  iuris  vecerisracioaem  vc  non  adua  per  hcrcdcm  fcriptum  hcreditatcin 
quanullus dcrublbtutus*auc  vulgariSiauciiJeicommjnarius  nonfolum  uon 
interodaac  legaca  qu^ ancea ipfo  lure  corruebanc  l.fi nemt  o.D.de  te/idtn,tftte/» 
Scd  etiain  poliit  lcgatarius  hcicJitaiem  adire  atquc  ica  hcrcs  hert  acfi  ia  ce— 
ftamento  hcrcs  fcnptus  c(Vcc,vc  perinde  omiiia  miplcre  ccneatur>quae  tcfta- 
tor  fieri  iuflir>  achcrcs  ipfc  tcticrccur  (i  hereditacem  adiiflcc  .piarlbca  taniea 
priiis  dc  bocfattfdacione.Ex  qua  conllitutione  dubitandum  non  cihquin  fa- 
d:um  licvt  le^atariusquilibeciurisfuccclloreircpofllt,  &  quidem  vniucr- 
raliscum  pofiicfierihcrestquaG  perlcgem  ipfum  &:  luiliniani  conflitutio- 
nem  tacitc  fuo  loco    tempore  vulgaritcr  fublticucus.  Cui  proindctionrc- 
quens  cfl:  vt  non  magisquam  hercspo.Iit  hodtc  aJhiberi  ciftis  in  tcftamen- 
to.Quidcnim  refort  aniuris  fucceflio  primum  ct,anfccundo  vcl  tcrtio  gra- 
dudcferatur  >  cumomnicafu  prlmus  ille  5c  immediacus  luris  fucceflor  ^ac? 
Aut  quid  hacparccintcrcftan  iuris  fuccclTor  fit  cjuatcnus  heres  inftirurus» 
an  vec5quatenuslegataciuseuadcnsin  hcrcdem  inftttptum?  Nam  nec  ab 
inicio  iunsfucccfTor  iit,qui  heres  inftituitur  li  infpicias  tempuSinOitutionis» 
^  teftamcntitcuin  cocemporeidcft  viuoadhuc  ceftatorc  nec  heres  quif- 
quam,ncc  hercdicas  vila  cffe  poflic.   Ac  nequc  poflis  dicerc  cum  quj  hcres 
fcnptus  eft  omnimodo  futurum  iuris  fuccenforcm.  Q<jid  enim  ft  herescfle 
vcl  nolct,veJ  non  poccrit>fortcprxuencusmorte>  vel  deportacionc>  vcl  quo 
alionmilicafuPCurergo  iu  ceftamcnco  ccum  rollcnni  &  arcano  adiiibcri 
teftis  non  poccft?  Nimirum  quia  potelt  ficri  vt  iuris  fucccflior  ftai ,  co  iciltt 
ccc  cafu  quo  heres  elTc  Sc  volcc ,  &c  potcrit.  Suflicit  igr ur  id  arccndum  quem 
i  numcro  tcftium  in  tcftamcnto  aJh  bcndoru  n,vt  ioris  fucccflor  aUquo  ca- 
fu  «fltf  pofliit,  ncc  illud  cttttn  reqtiintur  vc  onrmmodtj fxmmis  fic.  Lexentin 
prouida  eft  >  ac  proinde  quod  homincs  prouidi  faccrc  folent,  incerta  Sc 
iicfcia  corutn  qujc  accidenr  circutnfpicit  omnia  qua:  poflUnt  e  .ciiirci  vt 
profpiciat  ne  quid . inccrim  ficri  paciatur  ,  quod  cit  cucntu  apparere  poflic^ 
nequcfieri  nequc  pcrmitti  dcbuiffc.   Proirid<?xiliti  lcgararius  aliquocafu 
ollit  fien  iuris  fucceflorjfatcndum  cft  hullomodo  permittendun-  ci  eirc 
odic  vc  ccftis cire  queac.  Nam ^ in fideicomaiilfacio  viuueifali  hoc  tpfum 
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timim  wrilBr  ImajlUbn,  qui  pctemt  Imtf  twiiiioilri  inttiprcK» 
1B3^?Sin€»ft  IMKdoiucfipMcipuc  apiiTliiotdigmiitii  ||oifl^)nlij^ 
fii^c&cBi  «oA|fi|e|ii|icjita^hibief)  opnppfle^uiatonf  fuccctfor  tiU 
fcilicct  argooiento  l  cootrario  ftmfu  cx  co  quod  /ciipcam  cft  m  fJSm 
'g0^uhfi.tie  nfjm,wdm.  I<ieo  tcftem  e0c  legatariani  po/Tc  j^quod iuris  fuc- 
cciTbrficn  flt.NulIa  porro  inier  licicicommjHariuiu  yi^ucrialcm  5«:  legata- 
Ittuni  fiogularcnt  hac  parte  diffcrentia  liodic  eft,cilm  hcrcs  rcculat  adirc ,  ni- 
fiop6div|£icoiuu^ilLaria&  vinucr£»li^po(ia^c|^f  f jLeM^ior;  c^uam  jrgataf  io 
^Oei^ii^  jiC<c^tas»^aMa  pofficillc  «4ti;cii40.iMre»4i^^  cogen  Ji 

^irwfertaikiiinHoiD ti^pc n Pegariano  twtW<^^^^^ 
llfrCKHtttl  ii  vcl  fidcicoromiflarius  VQiiiciMr^.pul%riL,.  vcli|<^^[fiiiiiH^ 
Mi^§mmoA^  ittffil  lcgauriotvt  pcr  j|iiitio|kcn}  ficri  ^m^CCti 
Jlcccninustamen  vcrum  cftincertum  cfTc  an  fidcicoirmiflarius  vn{^ij^'(a.. 
Hsaljcjuando  jurisfucccdor  futurus  lit ,  cum  multa  pof/Int  accidcre  nevn- 
C^iam  iit,  puta  H  vcl  viuo  adhuc  tenatore » vcl  mortuo  quidcm  co  fcu  tamcii 
^^jidciCommini coniiicioQCU)  cxi(lemfi|t dc(cllccic ,  Aut  (i  viuo  co  fideir 
IBf^||iif(i  coudiciodcfcc^it»  Aut  co<^Ufi*o  fut>qiia)icce$&efat  in^rtutu^. 

«l^^iHgtf  caini^yileDit  leiUBifnitifiiaifl  lyfyo^f^cutQs  fucrit  in  tcftena 
$acicoinmifTariusvniuerfa]is>^»tciUnicmftrnai  iuitalc  cil  vt  i^iaprri** 
§b||^«ioiirma  omnimodo  cfre  «porteac,  non  exfuturo  euentu  incenopen-- 
itTtatrgJjlU  thjiitHtioifX.D.dehercd.  tr.ftit.  Idtmquc  multo  ccrtiiis  inrublti- 
tuio  vulgari,qui  non  pcr  fidcicomminum/ed  dircdtbiuris  fucccfTor  cft,va- 
&ari  poicll  vticc}ucnii  Ctpitc  diccmus.  Q^idn^  cr^  etiam-  in  Icgacarip  q^uf 
WUiuanuaA^  <H>odapii^odo  vulga^eiil 

)fUi$t^umm <le  /r^4r.^quoties  ibilkctvfiippft  aKum  dcicrtuv  pcf |e* 
hcreditas ka  dcmuin  fi  prior  beretciTevcl  nolic  vel  noo  pofllt :  vt  hi . 
jupitto  caiiLCOotineic.lHud  vet6  femper  raenti  cenendum  eft,quod  fupe^ 
^HEC  capite  diximus^&unLquxritur ,  cur  olim  potuerit  legatarius  clle  tcnfs 
ia&lcooifcciptoquc  tcAamento,non.fuifle  veraro&gcrmanam  ratijMieii^ 
iilvnyqu^d  iuris  fuccciTor  non  efset.Scpacat^nim  ciuntaxat  le^acacios  aV  he- 
***    i  no  n  noduqi  expijcattvt  ^  V jglj^' Ijcnc .  Y ,  ^  SH*^ W, "ft^.^^ W 

^  ^Bftet;uuuhcantiir«  At  fi<|i^aE'radirCur  n^resJn  teftaiaeptocWnv 
aeciiioitftis  efseiion  pofsit ,  aljam  .rationem  adferri  meirorcm  non  poise» 
fNkn  qipia  (it  iuris  AicceGor.Ea  enim  ratio  fi.  non  eOet  ^  nih  il  vtf  que  obila- 
.aecquoniinds  heres  quoqjje  pccinde  ac  legatarius  tcAis  adhiberetur  ad  pro- 
laoA  non  qutdcm  tcftatoris  voluntatem,fcd  teftamcntifolepnitatcn)^ 
,^^_j^nimque  fit ,  vt  certius  hodjc  (it|Lcpa(ai'iutn  tcttjiu  cflc  njullo- '  ^| 

^^^^uaiiquo^  w^^^  ' 
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^4  ANT;'Pa11CI  DE  EKft.i$tf  Pti^WkT. 

,    ••    mJfifuatipr^fnleiMjrmltttepiselfef^    '     '  ■■  " 

fj^^f?^!^^  A  R  r M  eft  interprctibus  noftris  vtin  nnncupatiqo  quogne 

S"^^  jTK  teftamcnto  lcgaUTwni  tcftcm  adhiberi  patiantur)  H  norii^cf^ 
^^Zjf/^^f)  TX)T^m  pcr  fc  eraa«m«aHoiiiakn*  acgriiuJbre  dtfmif!6tt<jti<>4 
ijfocifinf  <pit  I*g?tt5rij  cJWtttplo  idjbni  qjoqi  e  fh  vnfgliri 
'^Oi^n^M  rubfttciitO^^kilfaiineMiincKcputant,  vt  in  quolibct  tcRatti^ 
coJfoe in (cripuitfiiiepernuncupationcm condito tcilis  cHe puflfir.  CvHip 
fcntcnti«primu$jvt  puto  ,authorfuit  Angclusdc  PcrunoBaldi  fratcr.qn? 
diftrt^  ficrcf,>ondit«»//i75.W'^«6.Si  quarras  qualfgc,  Non  aliam  ilTcacJ- 
fcrt  qn^m  qn.t  i  luftiniano  fcript:t  cft  »V/  P  Jrv^tjriu  bijt.df  tcftjime.r.rdm.  poft 
Vlpianum  »w  /.  7"»  'e[tdmmio  lo.m  frioc.D.aru  tep.fdcei;polf.dc  Zcnoncm  Im-f 
peratof  cra  <«  /.f//(S4h/rtwxiiCUKprf/?«».Qattafncp1tict  omncs  d^  lcgatari^ 
tancdm  loquuntur,  non  <tlam  <b  vulgari  fob(fttiito/  5f  aiitftti  qw<yacidtid? 
il9uc  vna»^ood  in<iQft»fiibflittmis  hoc  ca(«  non  de  ftibfiitmionia  viilbof  t^ 
ftitnonioin  dlcat  infui  coof modom ,  fcd  dc  toto  tcftamlnto  'nd  ootaMoM 
hcrcdis  principalitcr^ad  fuum  vct^  non  nifi  fccundari6,&per^|iraii4im  ve*^ 
luliconlcqucCjam.Nimirum  ficfuitperfnafitm  Angclo,  qnod  alijshitcr- 
prctibus  omn«bu*legStario  quanism  rc  f«a  teftimoriu  praftarc  vidcatur, 
"pcrmitti  tamcn  vt  etiain  nuncupariuoteftamcto  teftis  cfl"cpoflRt:Quo  prar- 
fuppofito,vtobieclioiKniiIlam  cftljgfant,quam  ftatim  occurrcrc  vidcnt, 
quod  ncmo  in  tt  fusteftitf  fititfbneocirtonaUnf  habctUf^^^ 
quatn  hoc  iplam  ^Hib^  Angclat  ad  fal>|lttntum  accommddat  *  non  ntfilb^ 
cuiidarib teutnionium libi prxftarc  lcgatariaro,fcd  principalittr  HercdS 


^oniiint  ^t6,vero ,  LcgaUfFtfrti  ctiam  in  nuncupatiUo 
tcftem  p9tfe,Et  obicdionem  ilUm  De  rciicicndocifitl^uc  iii  tt  propria 
tcftimonio  dilTolui  nulk  ratione^oiic,  Cilm  Jh  cactier]i)^f|Wiribi]»  njhil  inj- 
tcrfit  an  principaliter  (ctulldiiridad-faum  cofarttodWjgti^^ 
kiionium'(liccre,  yc  tcflS»  elfc  proTiibcatur  C4^.  perfM\M iiP jljPH  ^Qspd 
nec  YigHus  iicgare  potcft dd «.  ^ .legatarifs.  Taitteiffi cBwftWrihiitti  intcrpre- 
tum  erroririv  fcquatur:  Scd  aii  iTptciaii^cr  hoc  infl^gatatio  rtccpti  m  cflc  fa-; 
^re  tcftimchtiSliTpeciarrfatis  ratiori^Df»  fatisprobabilcm  ctim  affcrre  nul^ 
lam^oi(&,  conqVn^ niultas , 6f  omni $  congtfrit  qux ab  aliis  adfcruntur. 
Sunt  c^im  qiii  ratibiicm  fumsnt  cx  numero  ceftiUth>vt  loannes  Fabcr,qua* 
fi  in  tato  tcftiu  numcro  quantus  ad  tcftamcnta omnia  ctia  nuncupatiua c6- 
ficienda  rcquicitur,dcfectus,vc  loquuntur,vnius,per'aliiftfiipplcripoiEc»  Af 
lij  ad  rogationemapprobatioiY^aiqae  MfbtoriliJlefoant  quafi  abfurdom 
fic^  teflimooio  tepetli  eum  queni  tet^atortr  cogaucfit&appcobaueric» 
nj  menimteiuiientifiiooremconfiderant  qucm  ncgari  non  potcft  in  loto 
•iure  noftro  magnom  cffe  acprsectpo«m»iw»/./.^ p^irs  lo.D.  tie  inof,  teft.  LiX.de 
fi^^icLLyeim^^  6J), g lefsim^mm^d^^ vci^  Y^S^ ^^^^ ^ 
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tillb§fMUlillMd(Mifl4nii«icntkMKthi  Icgibus  ipfis  cxtare  >  Vnaiu  /» 

fion  /Int  iurifl  facccflbfciy<|MiB  tflncn  £nctv 

sdex(>ltCdn(Kini  nadum  non  fufficcrcAIteram  in  gua  conapjcicitilitmptBiii 
cx  Marciano  in  Iji <juii  iu  14.  D.de  rtlf.dith.c^ub^  ipfum  tcfiflincntuni  cofir* 
mctur  ndhibitis  tcflibus,acli  cius  rationis  fcnfus  illc  f;r,vr  non  dcbeat  tcfta- 
mcntu  cucft!  ob  lioc  quocJ  ad  ciu?  confirmaiionc  ladfi  cft.Qux  t.imc  ratio, 
nMOnraes «juam fint icues futilcs , <juod dc prioribus taniiin)  Viglius a<f- 
miVf  il  fl€tlcvi4cre^uroispoccft.Niquod  aiuc  dcnumcro  tcfliuni,Qua  obfc- 
mo  vim  habcre poccft>cikns  ncc  fi omncs  tcftcc in teftflmcnto  adhibiti  kg^L 
tarij  rmtjtcftanicniil  tflmeiTfllere  iicg€i?Quis  enlm  crcdit  vnios  tcftls  fufof. 
donc  pcraliot  plorcs^uotcunquc  tan(l€iint}pnrgaripoflc,fufpeao52^q(T^ 

.  flinncs?  Aut  quis putct  in  tcftamcntcin  qaotottdtiuro  adhibcndorumne- 
mSBtis  alKrq;  tam  multar  follcnnitatcs  idco  tantum  introdli^ funt,  ne  qaa  ' 
fiKcomniinirccnJi  ratio  fupcrclTc  pofla,non  efTe  adhibcndos  eos  r^ntutn 
«•«^i  ^»nc  omui  cxccpiionc  maiorcsPQuod  vcro  ifti  addunt  dc rogatio- 
ylMpf ob4»iopc hBoL  pcrtcftatorcm,mukb  abfiirdius  cft.Ncc  cnim  po-. 
impKia  flrbjtrio  «E  potcftite  tcftflmivm  roilcnnitaces  tcftamcntorura, 
fWib  npittci«  flliquid  voflfimsfcd  ex  legom  flochoriticcLOinncs  pcndcntt 
Nbno  amcm  facerepoteft  quin  le^cs  in  fuo  teftimftolocum  hflbcac 
I.ncmo  <i^.df  leidt.  I.   Alioqui  diccndumcfl(Ct^cCiflmiropubcres>8tnoticre% 
&  <4omcfticos,&  infamcs  adhiberi  tcftes  in  tcftamentopoffctillflismfld» 
probatos  femper  a  teft.itorc  l  quo  nimirum  rogatos  eos  cflcfcmperncceflb 
cft:quod  tamcn  ncc  quifquam  hucufquc  dixit,ncc  dicct  vnquam.  Rurfum 

•  yoadc  tcftamcnti  fauorc  adfci  L:in,nihil  vrgct,cum  non  aJia  tcftamenta  fa- 
WMlffllmi mcrcripoffint quam  que&da eflcconftat  cxprarfcripto  icgu, 
^ifldtf  mtempnt,plandiDai»mfl  cftfcai  Icges  robueniancflEpatrocinen- 
iiir»Nac  tantilm  qui  comcmpftt » (cd  &  is  qoi  caiu  aliquo  fortoito  impedl. 
tatftiit  iic  teltamenti  tempore  iis  parercpotucricputa  ii  tcftium  cepiam  eo 
loco  &  tcroporc  non  habucrit  d.  l.  ctnficmntttr  8./.  ctdiciai  DMiur.codicilL 
quiafcmpcrimputarici  poicftcurnon  fuerit diligcntior  in  facicndo  tcfta- 
memotiim  ciim  follcnnitatcs  omncs  adhibcrccommodc  pctuifTet ,  Nifi  * 
^pod|^dcm&  rufticis&:  aliorum  quoquctcftamcntisruri  fadis  fubuc- 
fltaaMl^IiBftfiiiflnos  pQtfluit  in  l.vli.C*  di  tejianu  fi  plurcs  quam  quinquc  tc- 
ttHmtko  bflberi  non  potoertnc  Quflm  vcr6  rfltfonem  adfert  luftinianus 
md^f^dtar^h  qoid legatari j  non  fint  ioris  foccefibrcs iam  oftendimos  dt 
Vig/ius  ipfc  non  negacnitniisaj>tam  ei1c,ncc  tam  eopcrtincre  vt probeC»- 
fl«n  clfe  pofle Icgatariam ,  quam  vt  oftcndat  Rationcm  qi3a  facit nc  hcret 
tcfliscfTe  poflfit  nc  quidcm  in  tcflamcnto  infcriptisictiamfiadfojlcnnit»- 

(emfolam  non  ctiamad  voiuotaccm  j>robaodam  adhibcaturiialcgatario 

iocam  aon  habcre. 
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J^?f5^f^^  VvPHREST  igitur fola  illaratio  quaf fumiturcxMarci»nofif 
^^^L^v^"^^^  </./.yi  f«.'>  ttH  '4.     rfif.dul^.qi^od  tcftamctil  ipfum  c6ririii.ciur 
^ > x^CS^  adhibitis  tcltibus ,  Sed  can»  lanc  pcrpcrain  cxplicam  qiri  cum 
V^^i^yJ^  Viglio  fic  jncerpreiicur,vc  (|UO<i  aaccilamcnu  cpntirautioae 
SQ^I<SSo  hHtnm  e(l>non  debeat  te(UiaeflCtim  eiiercerc»Sciifus  emniil* 
lepotids  eil  quetn  nos  in  pr«cedemibus  imticauitnuSf  Nihil  €MuCx  el&^Mr 
tcAbiiiieati  iigiiatbribiis»ia  cA  ceftibus  lcgari  aliquid  poflsttHonquafifuiOf^ 
rem  hunc  nicreanturpro  o£do  quod  ceitacori  praBUantyVttel^aiiientuin 
ius  obrignado  cor.firment  >  fcd  quia  coniirmaco  pcr  teftiiim  rubfcnpcioncs 
fic  llgna  tcftamcnto ,  probaiur  voJuiJtasnon«pcr  tcftcs  ipfos  qui  pr&inde  tc- 
(limonium  fibi  inrc  fuanon  przdanc ,  fcJ  p^r  rcripturau)  ipUiii  tcflaa.enci 
cooErmacam^nec  adhibencur  tcllcs  vt  proL)cnc  ccltaa;cniu,rcd  vt  illud  cooy 
jfirmcnc «  quod  fyfficit  vc  legacum  iit  debeacur  >  non  vt  eoram  teftipioiuiiai 
reiiciatur.lta9ue  £  ponas  in  ceftamenco  oominacos  cilc  legacarioa » «jui  iufa^ 
iodeadhibiti  (lnctcftcs,vteacludam  caTum  iilum  dc  quof«i^/«/?fiwMd^7 
cam  prius  fados  illos  &  fcriptos  lcgatarios  quam  fucrinc  tcflcs»  pdllltav 
me  ceitcs,  quam  fueiit  confirmatum  legarum.  At  cum  in  tcfbmenco  noncu- 
patiuo  iidcm  funt  tcflcs/^ui  lcgatanj,ta  cito  func  tcilcs  qi  a.n  legstsrij,  cutn 
nonqucmadmodum  fcriptura  ,  ita  vcxtcft^tcris  pcrfe  quict^ujm  ptcbcCf 
njfi  adnntccitcs  qui  eam  cxcipcrc,audirc,ac  rclcrrc  pornnt.Dices^Nec  fcri- 
pcuram  tcflamenci  quicquaai  cifc  profucuram  fi  nuUi  ccites  adhibeatur.Rc- 
ipondco,Non  equidem  profiitucamvteseapo(ntagi.*Ata6  ideo  quod  pcr 
loiam  fcriptu  ra m  ncfciri  poffitfine  tcAibus  ^uinam  vcri  (int  legaurij  1  fed 
quia  parum  Hc  dc  co  coo(ureperrcripturam,ii  non  criam  appareat»icripcti-  . 
cam  illam  efle  teftamencum ,  quz  porr6  non  alicer  potcft  cfTc  ccilamcntum 
quam  filkfollcnris,  oualis  dcnicji  c  cfic  ncquit fi  non  tcftibusadhibitis, & 
obfignacoribus  cofinniu  llt.Itaijt  vi  lcmpcr  c6  rcs  rcciJat,  qucmadmodu 
iam  iarpc  diximus,  vt  in  tcftamcnro  pcr  fcripturam  tado  aJiul.cantur  tcftcs 
ad  probansiamfoliconicacem  duncaxat,  nullomcdo  attcm  ad  piobjiiJaui 
voluntaccm«lDteftuiiltoiiit^m  nuncupatiuoad  vcrumqj,fcd  magis  &  prto- 
^ipaliccrad  proteiidaaivolantateffl>quam  icmpcr  aliquam  ciTc  ac  pra:ccde- 
're^^rccfTc  cit  tanquam  fubibnciam  >  vccr(blennicas  aJiqua  pd  x  jcccdcre. 
Proindeciimdc  ilIot||^^gkjMQ|isAnheres  vcIIegatauuspoffitauhibcritciUs 
ii|tcibunentofollenoiper(cripturam£i^o,non  tam  mtrum  iiJud  vidcr;  dc- 
Dct,viuou  aaiiiuiimu6iCw;atarK;in  tellem  tilc  pollc,q'.'am  lilud  imprubabile 
quodncgamus  hcre.icccnfcri  Jcbcrccodcm  1  iire.  Ncc  far.e  diucrfitatis  ra- 
Cio  alia  cll ,  quam  qujt  f  pi  a  fuit  a  nlbis  ailata  ji^uod  hcrcs  iuris  vniucrfalis 
iucccflbr fit,cad«mqi  propemodum  pcrfona  cum dcfundo:lcgatariu$  vctit 
opniccm.  Cui  rationi  prorilsconfequcns  cft]|  vc  quirquisiutis  fucceffercft 
It6imgi^iltt«ti!^rin teftamento  tcftis  poHSt  quim  hcrcs.  Indequc  nimi- 
rom  hauHc  loanncs  Fabcr  Fideicoromiltarium  vniocrfalero  non  ellc  admic- 
tendum  in  tcftcm,  quia  liccr  Iicres  non  fit ,  tamen  jcqn^  iuris  fuccelTor  eft,k 
ppft  rcftitutam  hcrcditatcm  habttur  lcco  htrcdis  §.re/lt:uta  tnji.de  f.deii.k9^ 
ridU^U&i  DM SC.  T rehll.  In  coq;pIus  iurishabct  fidcicommillai  lus  vni- 
itcrfdiis  q-iaui  icgatarius  cciaai  howicpollluiliniani  T^ntllA.  V*  hered.^ 
Ulcid.  qi-o  J  qoamuis  poilit  lcgatarius  pcrjfldc  ac  fidcicomn|i(larios  vi|luer- 
fjlis  kercs  ficri  U  cotfftd^^d|rvnii^^^    laris  fi  <eceubr,  noH  aliter  bmen 

potcft  vnqu3:fteriiarisMB9ni^^ 
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^ttUofafa  quain  quo  ncqac  pnmoslicresadirevclit»  ncqoe  fhbftitatus 
Hnjtas  au:  tidcicemmiirjurius  viUis  fity^  quo  ant«ttCrtatur.Atfidcic6tDtfla4 
nuSVflhlcr&lM^ttOtttrcfuccciibr  iuns  eit  non  foliim  co  cafu  quo  fit  hcrcf 

pcraditit  ncir,cum  ncqoe  hcres,neijue /ubltituius  dirc^ftus \lliiscil  qui  a* 
ci.  c  &  poliit,3i:  vclii,red  illo  ctiain  c^uo  prius  atiiia  i\t  hcrcdilas  fiuc  ptr  lic- 
rcdciu  iiiltiiutujiuc  pcr  vii  garciii  fjbilitutuin.  Qk:6d  li  Hdeicommiliai  ius 
vniacrfaiisailhibefi  :cihs  iii  tcttamcnto  c|uantumuisiQJlcnni  &  fcnpta  non 
potcftr  MCinro  vafftratio  quam  intcrprcsesadfcrum  in  icgatariu  vi  leilis 
wlXofoff.i  quia  non  principaiiMricd  pcr  accidcM A fcatfidsnb  tclVificatnr 
adpcopriiHiicoauiiodBm»  ncmpcquiaiuristaaMoluccdlbreftf  quam^' 
flM^a  admfecMihun  cft  r  vuigarcui  fubfljtucum  ineo  (juoqactcftamenti 
gencre  icftcm      nvn  poflc,cum  non  tatum  fit  fucccfloriuris  quomodo  fi*- 
dcicomniiirarius-vniuciralis,  fedctiam  priorc  loco  &  antc  fidciCGiiimifla*' 
xium  vniucrfa!cni,  qucm  haud  dubic  nntcuertit,liuc  fidcicoiriniinaiius  vni- 
ucrfaiis  fucccvicrc  vclitcominuni  iurc  2k  cvtidcicommiiTo  poA  adicam  hc* 
jcdiutcai  rcftituejido  ,  iiuenouo  lurc  ex  J^omU.  udthend^ttffiUad*  Sed 
ia  co  phis  iusis  liabct>robftiCMi  vuigaris  >  quam  vnlucrftlis  fidckooi- 
aii&fflM»  qiioiiiti«ccdttinfei|jrc€tf»$t  ciriegeip(a  doodccimtabularmn». 
oullo  indigens  autprattorisaut  altcrius  homioisfado  r  adcdquciicc  noiia 
iiJa  lufiihianiconiiitutione  ind.NoHell.  u  vt  rccufantcprjmo  Iicrcdeiplt' 
heres  fiat.   Fideicommiflirius  vcrononnifl  pcrobliquum  fncccdit,  nec 
propria  authoritate  occupat  hcrcditatem,  fcd  pcr  manus  hercJis  aut  inilitU'- 
ti  SLt  vulgaritcr  fitbriituti)  neque  iurc  oiuiii ,  fcd  ex  tuicionc  &  iurifdtdione 
prztoris«  iltud pianc  fatcndum  eftiliactenus  meliorcm  cilc  concicionein 
adcicomasi(EMijvsiiicrfiIis>»  qnlimittbAitouvulgaris,  qu6d  bcrcdisji^» 
«ttiodltiocxttDgait  vuTgarcm  iubftitntloiiem^  atfideicommtdkrism  noQ  . 
mod&ooncxtingait»  fcd  ctismconfirniar.  Sed  hocadrcmaofiramiMMi> 
fcrtiHrCiiioncnim  eo  minusverumeft  Vuigarem  fubAitutuin&priorelo»- 
co&  poiiorc  iurc  cflc  ruccciTorem  iuris  quam  {licicommiirarium  vniucrfa- 
lcm,ob  id».jnc  nullomodo  tcftcm  c(!cpcflc.  Amplius  dicaii),Tainctri  ius  itli 
Compar^itum  clict,vt  fiJcicommiflTarius  vniuerfalis  in  tcftanicmo  in  ic;  iptis. 
adhibexitcfiis  poflfet>non  ideo  tameiiiuturumjVtde  fkibAiiuto  vulganpof- 
fscfdcmdictf  quandoqnidcm  vukarisfiibftitutiia  mnlto  propius  accedit 
9d  hmtktm  qui^m  ad  valverf alcm  fidcicommlfiariam,dlm  fit  &  ip(e  hcrcsy^ 
qnamuis  non  nifi  (Coiiido  loco  &  fub  condiciooelnftitotas»  Vndc  cil  quo^ 
lolgaiooi  fubfiittttionem  poft  Caium  &  prud«itcscaeterosa|ion  jyfifecim*- 
ismyaQC  icouidi  Jicrcdis  i  nfiimtioocm  ^ifliBiitmfT 


ERROR  SEXTVS.. 
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O  T  «-  fcniJarc tpiatftio  cft ,  &^a.fawds tra(f^ata ,  An  teflmnesi- 

tarius  executorteftis  in  eodem  teftamemo  eifepofl&t**  Nccenimi 
Jiac  de  re  quicquam  in  prudcmum  refponfis  cautam  Jcgr  mus  >  •  fi* 
tie  qu6d  |4tcaucciqt jxm«cafCfcui^^  quod  ami^yiis 


5iS   ANT.  FABRI  DE  ERROR.  PRAGMAT. 

iJlit  temporibus  >  aut  nullus,auc  n)ini\s  FrcqDCDSvrus  eiTet  creandorum 
in  tcftaincniis  cxccutorum  »  faltcm  co  feiifu  quo  tcflanientarios  cxccu- 
tores  hodieappellamus  I  quafi  frudra  id  ,  &  fupcruacubtorct,  (ivclalius 
vcl  mclior  fupremarum  voluntaium  exccutor,quam  magidratus  ,ad  cuius 
ofiicium  ic  authoritatem  ea  res  maxime  pertinct,quxi  crctur.  Fit  finc  mcn- 
tio  quibufdam  iuris  noltri  loctsde  lcgatis  vel  fidcicomidis  q>ix  ccrcis  per- 
{bnif  fic  reliclaclTcnt,  vtnontam  forent  illi  Icgararij  &  fideiconimiHarii 
quam  niiniliii  ad  legata  vcl  hdeicomminii  ahis  ^rz(ijLn^lz.\'x  ut i.fi efuuTf 
ttoiy.de  le^at.  i./.fia plurthM  \  07. di  /e^ar.U.Luam  78./.1.  D.sd  S  CTrehtU* 
Scd  non  ram  f  mt  ilti  propric  cxecutores  de  quibus  nunc  agimus,quim  pcr 
foncr  quardam  interpofit.r  per  quas  vcht  tcllator  rcs  fuas  ad  ahqucii»  pcruc- 
nire,fic:amen  vt  carum  potcftatciri  &:  authoritaicm  nontam  implorare) 
qiiam  fidcm  &  njdum  miniltcriuin  eligcrc  vidcatur.Et  hoc  quidcm  legato- 
rum  difpcnfatorcs  nppcllari  poflc  non  ncgo,quomodo  nppelhricosa  Mar 
tian.»«  SfoHefi.de  r<,^i^.obferuauit  Cuiacius  trajfl.i^ad  Afncan.nd  l.fi k  plurt' 
hnf  ioj.de le^.i.  Sed  cfle  illosautdici  poflc  cxccutores  teftamcntorum  dc 
quibus  in NoucII.Lconis  68.vt  idc  Cuiacius  exiftimat,id  vero  nego  &:  per- 
ncgo;fictquc  apcrtius  cx  iis  qux  fcqucnti  capitc  dicturi  fumus.  I  ra(5iamiis 
autcm  inpropofjta  quacftionc  dc  vcristcftamentorum  executoribus,  ciim 
qu:rrimus  an  tcftcs  in  tcftamcnto  cflc  poflint,in  quo  nominati  funt  cxccu- 
tores.Vidco  placcrc  multis,n6  poflc  iftos  tcftes  effcSic  cnim  loan.  Dilc<5t. 
in  tralUDe  art.tej}afjd.tit,i.caute/.^.\hi  difcrtc  fcribit  caucndum  c(ie  ad  valt- 
ditatcm  tcftamcnti  nc  quis  cx  cxccutoribus  in  tcftcm  adhjbcatur.  In  camq; 
rcm  ci^at  Bald.in  confiliis  cuiuscxprcfli  in  cam  rcm  fcntcniia  cft.  Mouctur 
porro  Baldus  cx  eo  quod  fcriptum  cft  inUxfententtA  i<).dM  teftam.tute/,  ex 
Scnatufconfiilti  Liboniani  fcntcntia  tutorcm  non  cfl*c  cum  qui  fc  pupillo  tu 
torem  fcripftt,ctiamfi  non  flt  ambigua  voluntas  patris  idipfum  manu  fua 
dcclarantis:quamuis  hoc  cafu  Icx  dicat  dandum  hiinc  quoqiic  curatorcm  a- 
liis  cti.im  tutoribus  conftitutisjNcc  admittcndam  cxcufjtionem  qnam  iurc 
publico  habcbat^quoniam  promifiile  vidcbatur,fcribcndo  fc  tutorem ,  ncc 
vt  fufpedum  pofl^c  rcmoucri  ciim  habcat  pro  fe  tcftatcris  voluntatem.  Scd 
locus  illc  quomodo,aut  in  quo  ad  rcm  noftramfaciat,ditHciIc  cft  animaducc 
terc.Nam  pra:tcr  id  quod  non  dc  co  trac^amu$,qui  fc  mauu  fiia  cxccutorcm 
fcripferit^rcd  qui  nuncupatiuo  teftamcnto  cxecutor  atcflarorc  nominatus 
(it,Etiamfi  nos  dc  illo  ageremus,probarct  potius  ca  Iex,nt>n  pofle  hunc  exc 
cutorcm  efl'e,quam  vt  teftis  cflc  non  poflit,admilfaaiam  tutoris  &  exccuto 
ris  comparationc:Nifi  tortc  Baldus  ad  id  refpcxit quod  lcx  cxigit ,  vt  tcfta- 
tor  fuam  voluntatcm  manu  fua  dcclaraucrit  ad  hoc  nc  fufpcdus  vidcri  pof- 
fic  qui  fe  cxccutorcm  dictt,fcd  vidcre  dcbuitlongc  magis  fuf^eftum  cum 
cfl^c  qui  fc  manu  fua  fcripfit  vcl  cxccutorcm  vcl  tutorem  ,  quam  qui  tcfta- 
mcnto  adfuittanquam  tcl^is  ^  Tcftamento  pracfcrtim  nuncupatiuo  quqd 
fcripturam  non  exigit ,  &  in  quo  ncmo  ob  id  folum  quod  fit  tcftis ,  fufpe- 
<ajs  Iicripotcft,  quominustcftiscflc  poffif.  Quamquam  vcrcoi  nc  Bal- 
dus,vt  fciit  vir  v.il  lc  fubtihs,maiiis  quiddam  &  clcgantius  cpnccpcr't.  lllud 
nimirum  fortafic,lntcftamtniis  nunc'v»p.itiuis,tani.uiidem  pofle  t'iitateftiu, 
quantum  potcft  fcriptiaa  tcftatoris  m  tcftamento  iu  fcriptis.Eigo  q'.:etrad- 
modum  non  potcft  cllc  tutor  qui  ic  tutorcm  /'aipfit,ncc  fi  jpparcat,  mdubi 
taic  voluntatcm  tcTucvns  eam  iuiiiv  vil^Mnc  lutoicm  daici  j  ia  ncquc  euin 

qui  fc 
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^  ^manm  datmli  edefrobtn  viiltproprioceftii]ionio,tanquam  adhi- 
liin»tcftisiaiMncupatiuoteftaiiiea(o»ra  ii, 
dem  icftamcnto  adhibitorM»c)idac«iircatlttlc.Sccundum  quam  indtiaib 
ncm  idcm  dicenduni  cHct  ramctfi  poncrcs  hunc  qui  fc  tutorcm  dicittefia» 
<nemo  nuncnpatiuo  d.itum,adhibitum  fui/Te  ino(5tauum  tedcfflfifa  VtMf 
fcptcmaliosteftcsprobari  poflitillud  ipfum  qiTod  Iiic  aflcrit  tiitorem 
dacum»Alioqui  non  poflctnidubitar^amrman  tutorcm  hunc  datiim  fuifrc, 
onoMda  m  fftcie «.  /««x/raNwiMjindHbitarom  crat  tutorcmdatum  cum 
£Mt  qyem  tcAitmr  mano  fiia  talcm  detltfmrat^m  &  tcftis  h  ui  us  qu  i  fc 
tworcm  <iid^oapoffitdiciiiomocb»oneire<o%«damlnre  propria  tcw 
fiimontom4eaaiiicrosicptemtc(lium  tntefUoMacoqooIiiiettatete  krl^ 
p»s,fiuc  noocnpMiuo  vfquc  adeo  fit  rcqaa(tta«»vt qood  non  atii per  ferpro 
bari  poteft,pcrindc  habcri  dcbeat  acfi  pcrncmincra  probarctur.  At  cum  fc 
■  picm  tcftcs  adfimt  non  coinputato  co  qiii  8c  in  oftauum  adhibrtos  eft  &  tU 
torcm  datum  fc  dicn  in  tclUmciuo  per  nuncupationem  condiro ,  dubitan 
*^  quhieateftatoris  volontas  fuerit,quac  pcr  fcptcm  teftes  omni  c* 
foiatorcftpcatooryNeeoominibtamen  fufpcausaliquomodo  vi 
at»qoi  ietotofem  dicit  propHo  wAimoalo»nobcam  caufam  prow 
indc  tutor  c  flc  noa  dcboat  fcd  tantnm  cafMor  adiunn*  nitoribat  vtceibito» 
ri*vuiuntatidcqwcerti(rimaaliundecpparet,iacisSd&  Etka  recottdaitt 
hancintcrprctationemfitvtbonafitcomparatiohoioitotoris  &  illius 
quo  i»  d.Ux/e/itg;!tM/wc  quo  J  nihi!  retcrat  an  quis  tutorcm  fc  fcribat ,  an 
tcftimoniofuocomprobcr,liucc]u6dnccrurfus  quicquam  interfir,an  te- 
flatorpropriaiua  inaiiu  voluntatcm  fuam  declaraucrit>an  vocc  fua  coram 
'^"""■*"''*i«»qoi  de vohanfte  ilia  tcflificentur.  Ac  auoniam  vidct  Bal-. 

quod  lcripiomcft  OT  $JeiimiiikfMttfism,§rim,lEx\zm 
ibf  adhfbcripo£fetelbiiateftam<to^liamcoaftttuiUlferatioaem 
tiKoris»aliam  legatarij,&:cxecamrcmteftanDcntarium  vult  fimiliorem  ttk 
tutori^^m  legatario.Supponrrcautemvidetur  Baldi  rauocinatto  ,  qood 
anfcmfitalibi  dirputauimusScnatufconfuItum  Libonianum  adacrfjseos 
fidam,c}ui  Icgatum  fibi-ndrcripfcrunr,!icctnon  Jiili  ad  tcft:amcnra*in  fcri- 
ftispertiocatquantumad  tiguram  vcrborum,fi  tamcn  fciirctiam  infpicias, 
fliamadnnacupatiaa eoieadi deberc  prarfcrtim  q  ia?  pcr  fcripturam  pro- 
WanryVt  vMtJhKt4dluf^ilU^DMle^,G«rnJffaJ^  Quafi  pcrindc  fuf 
pcdoaikqiillcgatomfticdSfiomcftproprioteftimonlo  prolnrevol^ 
atqucis  qaipropriafcripturaquamaisifffaecipfoalit^r  fcntiat  Bafd.  t 
i  C.de  his ^mJUf.Mdfarik.^ox\  defunf  tamenqolcontraBaldum  fentianr,E- 
xcciitoren»  in  co  quoqnctff^amcntoihquo  exccutor  datus  cft  tcflcm  clTe 
polle:qiJocl  poft  Aiigclum  dcfcndit  Baucrius  4d  ^.Ugatarvu^  inff.  de  ef}am. 
erdirj.ic  poft  vtruraque  Vuefcmbcc.in  paratitlis  ad Ttt. D.cjnt  tejtum .  facer. 
/^^fffm.ii.Honmi  cmnium  rario  cft  quod  cadcni  cxccutoris  qua:  lcgatarij 
caolaeftevideatortcdmaetttrioseaoCiprinoipalitcrin  eo  vcrtatur,  fcd  hcre 
disiDelegatarxo  aotcm  nemo  ex iftis  dubitat qoin  pofltt efle  teflis  in  tefla- 
mcnto  etiam  nuncupatiuo.  Cur  non  crgo,inquiuntj,  etiam  execotor?Nam 
8r  exeaitor  in  hoc  vidctur  Fauorabilior  Icgatario  quddnulium  ev  fiio  t^i- 
monio  fcnritcommodum  f  d  potius  orius ,  &  incommodom ,  Legatariua 
contraex  lcg:uo  nihdnili  coramodc  fcntire  poteft  non  onus  /  Ji  heredtrd- 
f^g^waw^^gtQbfarHandaiu  auccnt  cfllocjui  nos  dc  exccucoic  ^ut  iiu.« 
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cius  executor  lit,  ad  diftercntiam  ciiis  cji  cm  poft  Baitoliim  noPri  vo- 
cant  execuiorcm  vniucrfalcm  &  loco  hcrcdts  eUc  uicunt  Qi_alis  «llc  cft  qui 
alio  nulio  hcrciic  inHituto  iniliiscft^iiilnbucrcbona  tcilstoris  mtcr  pou- 
pcrcs.lia  cmm  b^n.ad  l.ait^hirede  n.6,D.dt  altm.  dr  cibmr.Ut^t.  vbradujl  i- 
•icm  cfle  liChrifti  paiipcrcs  iint  hcietUs  nltituii  tx  1.  ji  tfms  ad  dechn^n" 
d.,m-ilk  ibi  Bald.&:  alij  notan:  i.de e^itfc^  clertc.KMTi  hur.c  qui  iicrcdis  loco 
cft  ncg4ti  non  portfl  luns  fucctliorcm  tlic,  idcotjuc  ttftcm  achibwTi  noa 
poi]c>Quomouo  de  (idcicoinmiflario  iuprA  lciipiimus  ex  d^.legntmrtN.yWtr 
proindcparum  intcrhr  nn  dicamus  cfl«  illum  loco  hcredis,  ijtciuadmo- 
dura  Bariolus  Joi^uittir,  itcmcjuc  Alcxan.poii  alios  f*/y//.  9b.z;o/.i.  An  po- 
tiu&  Joco  fi Jcic<)uim»liirij,vt  contra  AKxan.rcribit  apoililhlor  Patif.  ad  il- 
lum  locum.-Qudmcjwam  nonpoiium  vidcrc,c]uo  fcnij  aut  qua  rationc  viiit 
iJic  vniucrfjlciii  cxcciitorcm  itubcn  pro  iiilciconitrjiiTario  cum  ncmo  cll 
inftiti<tus,ciim  iicc  ii.icicommifljm  vniucrfalc  potfit  aiitcr  rubliftcrc  qu.in 
fi  &  hercs  jJicjuis  mliuutus  lit  ^  ab  co  adita  hcreditas,fi  iuiis  rjtioi.cm  in.> 
ipicias.  Kain  li  hoc  rcicrasad  luiliniani  NoHell.\.de  hered.  (^fdlad.c^ux  c- 
tiam  non  adita  pcr  inftitutos  hcredcs,  nccpcr  fubilitutos  hcrcUitate  fidci* 
commilTum  tamcn  tuctur,admittitquc  iidcicommiirarium  ad  hcrcditatcm: 
Lianiscll  quarilio  8c  inanior  apoftilJatoris  rcprchcniio, ci^in  eo  cafu iidct- 
commiflarius  non  tanquam  iideiconimiirarius  admitraturyfcd  tanquam  hc* 
res  inftitutus,ncc  ad  petcndum  iideicommiflum^fcd  ad  hcrcditatcm  adeuru 
ilammcc  dcnique  tanquam  HJcicommiirarius  vniucrfjJis ,  icd  tanquam  no- 
minaius  in  tcliamcnto  :  Siquidcm  &in^deicomniiflario  iinguJari  &  m 
Icgatarioidcm  cflctjnifl  qubd  fKleicommiirarius  vniuerfalis  tanquani  di- 
gnior  prxfcitur  ca:tcrisommbus  flnguJaiibus  &Icgatariis.  Vtcunquc  flr» 
uonputo  qucmquam  cllc  qui  ncgarc  auflt,£xccutorcm  vniucrfalcm  cocafu 
quo  fluc  hcrcdis,fluc  fiJcicomntiflari)  loco  itt  teftcm  in  tcftamcnto  adhi- 
bcri  poilc  :  quandoquidcm  ncc  hcrcs  iniiiiutus  ncc  fidcicon.iniirarius  v- 
niuerfalis  poilct,tanquam  qui  flnt  iuris  iuccciTorcs  d.  $.  lef  atA}itUy\h\  hoc 
ipfum  dc  ri  lcicommiflario  vniucrfali  Ar^cl.dc  Arctio,loannck  Fibcr  &  a- 
lij  plcrique  nominatim  fcribunr.Talcm  namquc  «cecutorcm  vniueriaJcm 
htredis  Joco  ciTc  apparct  cx  co  quod  liipradicto  loco  vult  Bai  tolus  &  pol\ 
cum  caetcf itPolTc  illum  conucniri ,  iicrtditariis  adtionibuS)Quod  vtiquc  in 
fucceflbrcm  flngularcm  non  cadii/.i/r.C.«ir /jjrf/^.^^J.difputatio  igjti  r  no- 
ftra  eft  dc  nudo  &  particulaii,vt  vocit,txccutorc  qui  non/oium  ron  hcrc- 
disJoco,fcd  t.cqucicgatarius  flt.Jn  co  flcjuiccm  qui  ctnim  icgataiius  iit,fa-. 
tcntur  omncs  cadcm  obferuanda  ciTe  quac  in  icgatario  iimplici.  Sic  nimi^ 
jcum  AngcJ.£cJBauciius  Tupradictis  locit. 
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De  txtcutort  tjui  ft  etiam  legatAriusy  nut  ^ui  exectatris 
»nuj  in  eodem  tefi^mento  MgnoHerit.  Et 
fui  [imiUor  [it  execHtor  jnnples  an . 
SMorian/ejMMrie», 


Digitized  by  Googlc 


J>E  CA  D.  LZVI.  ER&O  H  yll  m 

Go  vcro  Ulud  pritB&nifrolMKiion  foffma  qa^d  tb  ^ottMibiiar 

proiMri  tDod6(iiximus,ineoqui8ecxccutor3c  Icgitarius  fit  i- 
titm  iuris  conftitucnduin  cfTc  ijuod  in  Icgatarto  iiuipiici  confii-' 
tucrctur,Nam  qucmadmodum  dici  Ci)kt  tiuo  vincLlacirc  tortio- 
ra  vno  ad  coliiganuum  ali«]uid  &  conftringcndum,  de  md^t.  ica  iSc 

duo  impedimeiica  potcntiora  iunt  quira  vnum  ad  prolnbcndum  ncaJiquid 
fict.Ati|t.i  in  eiecutore  qui  lcgatarttts  quo()ite  fit  dupick  ratio  dubtcandt  fu 
oe-viJeaty r  ad  teftimooiufn  adniiaenduf>£t  qtiia  ciecutor^c  qnia  ]o- 
ga  tarius  c(l.  D  i  ilScili^  igirur  admitti  poteft  vt  (it  babilis  ad  &renduin  in  te 
iU  T)cntotcftimoniuin;pniicrtifn  ver6,quoniatn  oui  cxcctitorcnidefiuidut 
poilcteOcm  cireimoucnrurexcopotinTnnum  quodalieni  nonproprtj  com 
modi  cauu  in  ccllcm  adhibcaturjficuti  fupra  diximus;  Quae  raxio  cuidtntcr 
ccirit  jn  co,q  ii  cxecutor  itacll  vt  fitctiam  Icgatarius.Dcindc  vt  inaximc  bo 
na  cflcc  coinparjtio  cxccucorisnmplicis  ik  legatarij  Iimplicis,iam  oAcndi- 
nos  inpr«Bcedeotiba»lcgatiriura  oJim  quidcm  Doruine  uilcm  cile  in  ce* 
fiamcoco  in  icripcis«ied  non  in  noncupatiup^Houii  vcrd  neque  tn  tdboi^ 
toioicriptis  tciU'mcircpoflfe,quiaiuris  TucccilordlcpoteftMrd!.  ATsNdLi* 
MhtrtJoi^  /4/nXCoofequens  i  gitur  cftvt  fimiliter  eiccvtor  cc  lla  mcotariut* 
nec  tcftis  cllc  olim  potuerit  in  tclKimento  nuQC0|^uo,ncc hodie  cfTe  po^ 
fitetiam  in  tcftamcr.to  in  rcriptis&  follfnni,quia  ncc  dubitandum  eft  quia 
poli  fupraJiclamNoucllam  iufliniani  corillitutioncm  executori  liccat  bc- 
reJitatcm  vacamcm  adire  polleaquam  rcpudiari  cam  contigcrit  a  cancris 
onuiibus  quibus  aliquid  co  ceilamcnco  rciidum  proponatur  t  cumad  cjcc- 
coioces  mazioi^  fpcdct  vt  teftatoiis  vpluntatcm  excaitiona  mandent  &.  ad 
efiedom  perduq^nttquod  vnum  luftiniano  propofiiaimfidttioumnoBOrfie 
dicam  abfardo  iiirccon^itucndo,inquoaIiacert^ratio  cft  eiccutoris>alia 
tutoris  qui  nuilo  plan^  cafu  nulloque  coiorc  iieri  vnquam  lurcs  potcil,liccc 
abomnibus  cxtcris  in  teftamcnto  nominatishcreditas  omittatur.  Manet- 
quc  ctiiiii  hodic  mcoxi ct\i  l fi  nem$  <^.D.de  teJfdm.tuteJ.Scd  ncquc  vcrum  cft 
qaou  inccrprctcs  cmnes  fiipponunt  pro  vcio,  Si  quando  lcgutaiii.s  prohi- 
bcatur  u-lbs  cllb  in  teilamcnto,non  aiia  ratione  id  tiert>quam  quod  aoo  Hc 
ctpermittcndura  vtreoocatamin  dubiiim  volumatcm.tcftatorii  ore  tu9^ 
prolNt ad  fttum  p r op r ium  coromodttm,<|uc  ratio  cedara  iaiic  in  cxcQitOi»^ 
rc 000  lcgatario  quem  certum  cfl  nonadcommodutn  aiiquod  (cd  ad  ttO* 
tim  onus  inuttari*Namlicet  de  voluntateteftatoiisaJiuiideconftet  tam  a- 
pt  rrc,vtdubit3ri  ni'IIomodo  poflir^quin  Icgitum  i^liqncrit  qui  tn  tcftem 
a^hibitus  £uit,I  Iitainenratio  fcmpcr  obl\it  legnario  ne  poditerTe  tcllis 
/altcm  in  nuncupatiuQ  teflamcnto,  quod  pcrindc  verun»  fit  adhjbitum 
eum  iuiirc  tcflcm  in  caufaproptta,  quod  nunquam  fercndum  eilaucc  Ck 
onus  &  damoum  poti^ekfiiotcftimooio  qulro  lucrum  &  commodom 
ieniunis  circvidcatur»  Idquenecobicur^nccdubi^  probatur  cx  Papinia- 
Bi  re^nfo  ts  diSJMc/hssmiMtshi  qnamois  ti  aflctur  noo  de  legatario(c4 
d  etutore  quifctutorcmivTipfcrat,necfidfbrcdcztcftatoris  voiiiotatc  dt 
q|ua  cooftabat  aliunde  ccrMlIime  per  propriam  Sc  indubitataiu  ipHus 
{cripturam:  ncgaturtamcn  polfe  illum  cx  co  tcdamento  tutorcm  clfc  e-. 
tiamli  maximc  vcUt,  fcd  cogcndam  nihilomijius  pati  vt  aliis  tutoribus 
pupillo  dacis  curator  adiungatur  ,  quainumuis  ab  eo  muncreobeundo 
y clit  Ce  ciccuiaic.  Qu  id  cuuu  cil  quod  tutorcm  iUum  arceac  a  tutcla  i  Aa . 
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qaia  vohmtatem  tefUtoris  dubiam  ipfe  fecerit  fcribendo  fe  tutorem?  Mini- 
mc.  Tracflatcnim  Papinianuscarumillumquotcftatorisvoluntas  certifli- 
ma  Cii  Sc  indubitata.  Et  c^uamuis  podit  ipfc  iufpe^^tus  videri  tanquam  qui  fa 
ingeilcrit)  nihilomagis  timcn  rufpe^am  facit  voluntatem  tcilatoris  quaE  a- 
liunde  fit  indubitata  >  ideoque  ncc  tanquam  fufpc^^us  rcmoucri  potcfl  >  vt 
rupradi(5lo  loco  Papinianus  cocIudit.Porro  qiiid  intereft>an  quis  fc  tutorcm 
fcribat  in  tcilamento  in  fcriptis^an  vcro  tcllcm  fe  faciat  in  tei^amento  nun- 
cup3tiuO)Vt  fc  probet  tutorem  niiajpaium  cilc?  qucmadmodum  pro  Baldo 
fupra  difputabanius.  Quod  fi  hxc  in  tutore  non  malc  difputantur  >  quidni  e- 
tiam  in  cxecutord  locum  habcbunt  ?  Nam  &  exccutorcs  tutores  appcllari 
non  cd  nouum  vt  fcq.cap.diccmus  cx  Lconis  NoucU.  68.  Et  qucmadmo« 
dum  tutorenveifc  Iionorquidcm  fed  onus  ei^)  ita&  exccutorcm  eilc.  Am- 
plius  dico,mcliorcm  hac  parte  conchcioncm  elTc  tutoris  quam  Icgitarij.Na 
isqui  fctutorcm  fcripiit  ctfi  tutor  clVc  nonpotcft>ncc  ii  dc  teflatoris  volun- 
tatc  liquido  apparcat,ciu-ator  tamen  dari  &  aliis  tutoribus  conftitutis  adiun- 
gi  potcll  &  dcbct  d.l.ex/enieutid,  At  legatarius,  qui  quoniam  tcAis  in  tcfta- 
mcnto  nuncupatiuo  Fuit ,  lcgatum  conicqui  nullo  modo  potcfl ,  nullo  alio 
iurc  admitti  poteil  ad  lcgatum,idc6que  nihil  ci  prodcife  potcil  quoj  aliun- 
flc  ccrta  fit  &  cxplorata  pro  eo  volutas  tcilatoris,  nifi  hadtcnus  vt  falii  poena 
ci  rcmitt2tur  l.z.  C.de  h:f  ^ut fib.M^fcrth.^t  in  hoc  quoque  rcdius  comparari 
pofcft  tutori  exccutor  quam  Icgatario:Qui  cnim  vcl  CKCcutorem  fe  fcripfit 
in  tcilamcnro  in  icriptis,vcl  tcitis  fuit  in  tcriamento  nuncupatiuo  quo  cxe- 
cutor  nuncupatus  dicicur,ctfi  non  potcft  exccutor  ciTcpotcil  tamS  li  dc  vo- 
luntate  teilatoris  indubitatc  coilct,ea  authoritatcrctincrc,vt  nihil  fine  ipiius 
confilio  cxtcri  exccutorcs  faccrc  dcbcant,vt  qui  cxecutor  ciTc  ncquiijfaltcm 
fit  conlHiarius  cxecutoris,ficut  &  tutoru  confiliarij  aliquando  iiunt  l.T ttio 
Ai£uio  ^j.irtprine.D.de  ^dmin.tutor.  At  is  quilcgatariusciTcnopotcft  quia 
teftis  fuit,  licct  pro  fc  habcat  ccrtiflimam  alioqui  tcftatoris  voIuntatcm,n6 
ideo  tamc aut  iidcicomrail1arius,aut  talc  quid  aJiud  ficri  potcft  pcr  quod  lc- 
gati  emoIumeniQ  aliquod  rctincat.ConcIudamus  igitur  pro  Baldo  aducr/us 
reccptiorc  noftrorum  fcntcntiS,  Executorcm  tcftamctarium  in  tcftamcnto 
nuncupatiuo  tcftc  ciTe  non  poiTcMuItb  minus  vcro  Ci  quod  plerunq;  Rt,aU- 
quid  ci  Icgatii  fit  quafi  in  copcnfationcm  &  remuncrationc  fuicipiendi  onc- 
risjAui  fi  executor  iniunduonus  fufccpturii  fc  reccpcrit  coram  tcftarorcac 
caitcristcftibus.  Hocenimcafu  neccflc  cflct  pvopriaf  acccptationis  tcftccu 
eifcquod  fieri  ccrtc  nullomodo  petcft.    Quodfi  amUo  harc  concurrant 
vt  &  executori  Icgatu  aliquid  iit,&  exccutor  fc  onus  fufccptuiii  promifeiit^ 
Tatomaior  ratiocft  vttcftimoniumciusrciiciatur,  &confequcntcr  tefta- 
mcntum  corruat  tanqram  follenni  numcro  dcftitutum ,  quia  crcdibilc  cfk 
contcraplationc  Icgatifuiflc  iniunftum  ei  ab  eoquc  viciiTim  agnitura  onus 
exccutionis,atquc ita  qucmadmodum  ipfe promittcndo  fe  obligauit  nc  po- 
ftea  excufationc  vJIa allcgarc  poillt  etia  qua haberct  iuftiifima,ira  &  obliga- 
tfi  vidcri  tcftatorc  nc  lcgatii adimerc  vnqua  poifit,ctiafi  maxinic  vclit.Vt  a- 
dtuu  correfpc(5Uuoru  cadc  ratio  in  vtruq;  cucru  coftituatur  ttrg.hcitm  te  6.C, 
dr  paSl.int.enip.^  vedit.  Hoc  vcro  prorfus  a!i«nu  eft  a  iure  viti  mx  voliitati» 
vt  reuocari  nuqua  poftit  I.fi^juis  inyrinapio  ii.de  /<rj.5.Sicut&  illud,vt  in  tcfta 
iiteto  interucniat  cOtradus  qui  vel  tcftratorc  obJigct  lcgatario,  vcl  Icgatariii 
#ut  aliu  ^ucmpia  cdUtoii  j  qucAdmodii  in  pncccdoxlMU  Dccadibus  a  nobic 
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fttddimc  tra^batMBinlibNon  rtegbpofTeexecutocem  pnerente  e(re>Q^<lnB 
cmna  poffit  cilm  ismaxime  volomatcmteftatorisfc  rcdcbeai,  vtcam.cxe- 
quacur?  Ncc  iiirfuin  ncgo  poneilKim  darc  HJem  tcftatori  &  fe  obligacedpL 
fubeundb  cxecutorismuncrc,  Scd  ncgo  cum  poirc  tcftcm  adiiiberi ,  vt  va- 
leat  ceftAmcQCuni  nuncupatiuumtin  quononpoiCt  dici  fcptemicilci  adfuif- 
lefiiiea«<uDpatt»liaiuspcrfofiun  quarporrb  vd  ad  totttn  VQliwtatttii» 
¥cl«(l  iniUtai  dot  partMR  probaadani  coiiiMiiaad«cft»cilin  aAns  tefiaiiiciH 
ti  fic  indiutduu$,&te{les(]nguli  teftificBltaalieailtdotototenoreteftamcn- 
CiaScfo  Paaiam  Caftrenfeiu  mi l.^m  Hj/hmma»  iD.niim,6.  D,  qniuf^m. fiK.f9fim 
i?a  cxifbiraarc  vt  quamuisad  inftitucionem  probandam  fcptcm  tcftcs  rcqui- 
rancur,Ea  tanjcn  probatapoftintquinquctcftcs  fufficcrc  ad  probandum  le- 
gatuiti  m  codcin  tcftamcnto  faAum.Qya  inquic  ,  poterant  fufficcreaprin- 
cipio  qumqiic  tcllcsad  rclmqucndum  hoclcgatum:Sicut  in  codicili  s  rcuo. 
cari  poCTet coram  quiuque  teuibus vel  ipfo  iure  vclfaUem  opc  exccptionif^ 
Scd  caopmioeuidentctfiitraeft.NeceiiiaiininoMiteftiuin  numcrfieii* 
g^Icgatumauodinteibaientorelidamfiiit«qaim  in^utio  :  Adcdout 
•ccpoteft  relmqtthiiltincodicillis  teftamcnto  confirmatia.  Quonimuilf 
goiareiuseft vcomniaqjxiniisfcriptafiiOtpcrindehabcaRCur  ,  acfijnte- 
ilamcnco  fcripta  ellcntScilicct  ciim  vtraque  voluntas  rollennis  cft  /.i.  $. 
duiilorum  l.illiid  \^,f.i.DJeiur.icdu  tU.  Ncc  eo  minus  tamcn  verum  eft  pofte 
legatumcoramquinquctcftibusrcuocari  ,  quia&nuda  voluntatc  poilet 
adimi/altcm  hadenus  vc  doli  exceptio  noccrec  lcgatario/.j.$. l.^.D*. 
dr^feo^  iSr{4i.lkdt  in.teftaMtto  klleimi  fcii£Mm  fit%3fe  cwam  Ctift/tBBf 
tribboa. 

—  —    ■■  ■■■  I     ■     m    I  . 

ERROR  OCTAVVS. 

DemnUireexKMtrke  u/Umemm^^Atl  IkfiUo  j^MdmJiid.fen.f* 

mdtrideMlim,  Ifgdt.' 

^T^f V  L I B  &  B  M  poflfe execatricem  fieri  tcftamcntatiam/cribit 

'  '   '  mBartolus  4<//J|S(f«aj.Z).</r<i/ini./cg4/.&cumBattolo(eotiunc 
"ctiam  cxtcri  qui nec  Bartolo  fubtiliores  ftienint ,  nec  ab  dns 
opinionibus  recedere  propemodamfasfibiefTccrediderunt» 

    moti  or.ine";  exco ,  quod  hocipfum  apcrte  fcriptum  effe  pu- 

Ki;i  d.i.-t  /iliot\h'  [M  n  (Miebatur  quidam  ahlio  hercdc  inftituto  Seix  de- 
(cm  rcliquiffc&aluiuuoquadringentahisverbis  vWjc/</fl  tvfanti  aluwno  meo 
juddringeni4  dart  voluit^M  feto  d  te  Seu  fufiifias  fff  yfuras  et  quiucunLCi,  in  annum 
yfqMeyiafimmnjMtihtim^fiifdpiMc^  mems,  Sic  emm  noftri  locBmhanc 
aedpiunt  vt  Seia  in  deccm  quidem  fic  lcgttaria » (ed  in  qaadringeuiaalamt 
110 rdidis Gt  executrix teftamentaria.  Quod  tamen  non  ita  cft:  Scqaciltic 
tma  vcrlMScacuolf  ofteudunt»£lIeSeiam  in  hac  fpcdc  fideicommiflbgtft- 
tiatam  non  exccutriccm.  Nam  cumquxrerccuran  Seia  poftqusim  lcgatum 
fuum  accepcrat  fi  nollet  pecuniam  alumno  rcli<^am  fufcipere ,  vcl  in  fufci- 
pienda  cacclTarctonusalimcntoruin  c\  dic  mortis  teftatoris,  compcllcnda 
cifct agnofccre.  Rcfpondct  Sc.uuoia fccun Jum  ca  qux  proponercntur  com- 
pdlendam  przftare  »  cmm  inquic ,  fiJekemmjJfum^,  Nani  cum  Seia  legatum 
percepiiTct  •  pqtaerat  haod.  dubid  eraoari  hdeKommifibs  yt  &  d>os  Icn^ 
tVMl  c^uiiibct /«^.  Of  fitffdfi  l^Sm  /cr  /N^E«9iHi^r«i^<S^*  in.frinapMg, . 
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bnferJUr.-jo.ffi^frttvtn  it  \iyu,x.^K, fobinrgit  Sc^uola  non  raodoSe^ 
i;im>f«*l  ip(iusquo(|ueheredcn)  in  «nims  v(<^ue  viginti  cacicm  altmentaprf- 
ftarcalmuno  dcbere.  Qaod  vtii|uedtci  non  poirct  (i  Scia  non  ni(i  cxecutrix 
cedanientaria^ilVc  proponeretur.  Nccenim  executonsoFficium  trandtad 
heredem^vt  ncctcirotiS}CU:ii  (itcic^a  Bde5&  induftna  ^Qi^ouxLtuhlA\6.  f, 
f,D.de  tufel.icuivt  boriis  <).D.tlecnraf.fHrierScd  icgatoruiu  &tideicommi(To- 
rum  oncratranfeunC)  vt&  aliaomnii  qnz  rei  cohacrcntnon  perfonae.  /.  c^m 
ynHs  lo.in ^rinctf.l.aHmtntA  \6.ift p,iT!C*Dt  tUim.(^  cibdr.  le^At.  Quamquam  &  in 
hoc  picnque  ex  interpretibus  contra  nos  {entiunt)(|ui  exccutorisquoqueof- 
ficiu m  a J  liercdon  tianfirc  putant  >  iurc  cuiufdam  ob!igationis  vr  diccrc  fo- 
Icbac  DyMusqucin  fupradiiio  loco  Bartolus  rcfcrr,nec  tanicn  probat,  nifi 
eofoio  caruquoilla  obligatio  (^ua  ccncbatur  defundlus*  cuntinebac  onus 
burfale  non  perfonalc.  Qua(i  vcro  po  (Tit  ofhc  iuiii  cxecutoris  nudi  lioc  eft 
c^ui  non  fit  ctiam  lcgacanusauc  HdeicomnnfVarii  s  adncxum  habere  onus 
burfaie,  quod  fane  probari  nulio  iuris  loco  poffit.  Pccunrariuni  enim  com% 
modum  efic  oportctc]uodquiscxtcftamento  (cntiar,  vtcodem  teftamcnto 
giiuaci  per  fiJcicommi(Tum  potlit,Nec  (uflicit,honorcm  finecommodo  dc- 
latum  cfTc:  Alioqui  diccndum  erit,Tutorem  quoquc  (idcicommiflo  grauari 
pofll',quod  ncmo  vnquain  dixit. Adfcrc  ctiam  Bartoius  aliud  rcfpofum  Scx- 
uoix  tnl.filio pen.  >it.ttri  dejdiuK  le^df.  vbi  ci[n\ quidam  naatri  fvx  heredi  cx 
parce  inftitutje  ,qujtuor  prardialcgallet,  eiiifqucfidcicommifi(ret,vtcxhis 
duo/bcerorcftitucret ,  deinde  codicillis  foccro  fidcicommilTum  adcmiirct, 
ac  quacreretur  an  ea  pracdia  nihilominils ,  ex  praclegrito  ad  matrcm  pcrtinc- 
rcncRcrponditScaeuola  nihii  proponi  cur  pcrtinerent:  Cuiusrcfponfi  fanc 
inirabiiis  cilm  aliam  rationem  excogitarc  intcrprctcs  non  pofrcnt,  dixcrunc 
macrcm  incafpccie  non  camlcgacariamfuiftc,  quim  clcftam  vcminiftrain, 
id  cft  vc  iidcm  illi  inccrprctanturcxccutriccm,pcnesquam  proindcnon  dc- 
bucritrcmancre  fiJcicommilliim  qr.od  ci  non  fueratdatum  nifiproptcr  fi- 
deicommillarium,&(ubindc  fidciccmnjilTario  adempcum;  Ex  coquc  nimi- 
rum  infcrnnt,  Etiam  muliercm  exccutricem  ccftamcncariam  cfTcpc/rc.  Sccl 
quid  apcrtiiis  qvim  videre,  In  illafpccic  matrctuiile  icgatariaii^iuni  Sca:- 
uola  Jifertc  fcribac  in  htc  vcrba:;MJ///  ff.t heiedi ex f>.iric  tuFli^t  ti qnj^thcr ^rA- 
<//<</rj;.««i/.Cuin  igiciir  dici  non  pofjicfijifrc  matrcm  nudam  miniflram,n^ul- 
to  minus  cxccutriccm,  confeqiiens  cft  vi  alia  cinsloci  non  cam  ratio,  quani 
rcntentiaqu.rrenda  lit,cjc]i!c  emendario  adinitrenda  quam  nos atruljmus 
lib.l.  i  nieH.ijp.\6.  %bi  pluribus  oftendimus nicndun»  cfU  in  rcccpta  lc^tio- 
nc,&  additancgatlone  lcccndum  crr t. or pndnerertt.Dc  quo  quia  illic  pliira 
fcrip(in)us,frultri  cHct  hic  alia  fcril^crc:  Sufficiat  mcnuiflc  ncq;  cx  illo  ncq; 
exalio  vllo  iuris  loco  prnbari  potuiflc  quod  Bartolus  probare  \oluit,  Mu- 
licrcni  cxccntricc  tcftametariaeflb  pofic-^Qno  piarfuppofito  fequitur  totam 
quacftionc  hac  cx  mcrafoliquc  rationeiuri.^drcidcndamcfte.Porro  manife- 
ib  cft  ratio  iuris,  Olficium  excciitoris  n6  mintlsvirile  cftc  quam  ruioris  aut 
curatorisi  ab  eoq-,  idcirco  arccri  mul:crc  vt  a  carterisomnibus  officiis  virill- 
bus  debcrc  vul^J.foenwm  i/Dere^tiUtir.  vbi  quod  Barcolus  nocac  ef?'e  hoc  ot- 
ficiu  priuatu  non  mo Jh  vcilitaie,feJ  ecja  nuthoricare,n6 facic  yt  co  minus  fit 
vjrile.C  jm  inagno  Sc pr^cipuo  quodam  animi  vigorcopus  fit,quotics cxc- 
cuiio  aiiqua  facieJi  cft  (iue  fcntccjac  (iuc  vitimx-voiucatis.Vndc  cft  quod  ait 
l/tlo\^ij  ■j.Q.tleexecrfihdic.  pcr  iudicvi  cxecBtorc  pcrduct  ad  effc<Su  vigorc 
I€i  iudica(a\Eoq;  rcfpicjcccs  etia  fummi  Potifices  volucr  ui  vt  cxequcdaiuiu 
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vltimarw  voliitaiu  cora  ad  Epifcopos  pertincat,  Ci  vclalrj  cxccutoresnuUi  in 
tedamento  crcatj  liiitiVcl  c}u!  crcaci  funt  negligentcsrc  pr.tbeant  in  ciccqof- 
lia  defundi  voiiuitatCi  qoalcs  nim  dcnium  cllc  viclcntur ,  cum  Inrrri  annum 
eam  exccuuoni  non  tnmdivui\t,c4p./>u.<ie tt^Lfn.  in  6.  Qi^iid  veib  abfuidjus 

muneris  obcundum)  quod  ll  non  F.pifcopi 
propriiim*fjlcem  Epifcopi  cunSr  nithoritate  digna  extflimctut?  Aui  quid 
ftuiiias,  quio»  Epifcopam  £iC€re  fuccedsiieum  sc  veloti  roecenturiatum ,  9i 
vtstadiiertm vicarium  mulierjsad rupplendim moliebrem ncgffgcmiain? 
Fatcor  poffc  mulicrcm  ita  ficr  i  Ic  gatarijm,  vt  tamae£l^^  ipfo  in  nuda  m|i 
Diflra.fx'  vclut  intcrpofua  petTona  ptrqua  poflit  rcs  Ic^ataadaljilputafidci 
c6niiaariu  pcriicuirc  vi  in  l.ft  qun  1  tno  i-;.dt  le^i.n\i  vt  (it  lcgati  d  fpenfarrix 
inicrpiurcs  ad  icgati  couiodii  inuitatos,vt  tnl.ab omntb.  icyJe lr/.^'.i.SQd  no 
^m;^tdmiitSp©fieill4fiericitccutricctcllamcii.Alaius.n.&  digiu*  id  quidc^i 
efttqulm  vtinmuliebnsreioslobnd]9tn6rmitate,&  impcritia  cadcrcpof/ii; 

E  RR"  olT  N  O  N  Y  S. 
Dg  fimlitndh.e  executm.tn  teJl.irnet^tAritirfinHtim  tuteuhm  %  Bidi 
B.utM  dtUti.  tii  'if  d.-i  ijtxmtM  Dt  regJur» 
^  I vsQv  E  rei  non  Icuc  argumcntom  illud  vidctur,  quod  huiufmo: 
di  cxccutorcs  ieaaiDcntorum,cx  quo  cccpcrunt  in  vfu  cfle  ( flierut 
enimvcfupeiioriscapitis  initidfcripnmus.toti  vctcri  luiifprudc- 
t»incogniti;coeperameiiamtutore*dici,  Adc6  vtob  cam  cau- 
fain  dubiian  quoque  coeperitah  monttchisi|uibof  imerdiaum  cft  nc  tutclc 
«filicio  ftiogipoiiint,licejt  cxccutorcsficritcftamcntonini,(^oadofauefa- 
padiOa  Lconis  Noucil.  68.  dcciOim illod eftlancitttmque  v»ab  hoctotelc 
gcncrc monachos piohiberi non  oportcat, db cOidcnrem  diAunilitudioia 
rationeai  .qo6  J  aiia  vcr^  uitcla:  fpccics  impccJimcnto  fit,nc  monachus  diui- 
nis  vacarc  pofaf,non  ctiaui  port.rior,quaf  monuchos  potiils  dcce::  Quod  Ci 

tintopeiddiftaretofiSciiiraexecutorisitAamtnranj«tutorcpupiJlari,qua- 
lopere  diftareneccfttilctffimulicrqocadexrranei  pupilli  tmelam  nun- 
oaam  njji  esipeciaiibefiefido  &  refcr/pto  ft-incipii admittitur,  tam  faciia 
fieri  ponet,executiix  tcibmentaria,  quid  attinebat  obfecro  de  hocdubitar* 

hn  nionachi  poircm  cife  cjcecitr  orcs,ca  ufam    dubitandi  ex  eo  fumere  qwbd 

pupillaTest  iro:es  cffe  non  polTint?  Aut  qi'6namcolorc  coepifTentexecutO- 
resterLamcntarif  Jicitutoicsdcorum  otHcium  cuni officio  veri tiitoris nul- 
L  locicric  coniunjcrct  .,?  Ncc  cft  qu^d  quis  obiiciat  cx  ca  LeonisNoueU 

lapotiffipiobaciN  )ncircbonamconrecutioncm  fimfcratMr,Myiicrci.!co 
nanpoaeese<utticeme(feteftani6ariani,qi.6d  tutrix  circ  non  vo(V.t  C  mn 

in  .nonachisftril.iueverum^encplaceat»vtfcnitorcjcircncqu  at,&  p  h  lo 
mmui  cKccutorcs  clFe  polTint  ,Na  refi>odcbo.fo  monachisiu  ius  cac,&  quia 
fic coaimtu cft  a  Lcone,5£ q-.ia  hc coiUtuedu fuitobeuidcic illi dioerfitttia 


Biuiaa  Ro  pw»ur,vf  aa  omciu  v.iu  cioilcadmittatur  fccminc  cU.Ue  repul  itir 
^cot  nec  olim  coittit^ru  iua habuet«Adch  vt ob ca  causa  ncc  tcftcf  in  tc- 
?*>*k*ripoffiat,Reti»fcioitt«««prii^acefta^^^^^^^ 
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qubd.\iuitpislllistcmporibus  tcftamcnw  vix  nljtcr  c]uim  c:.laris  comitns 
heri  folcrcnc/  fi«  tiji^r/tcnto  io.$»wkier  D. qitittjl.m.  f  tcer.p'ji.Oe\\.  iif.^.i^^. 
i6.  Qnpmodo  igitur  tcftamcncorum  cxcctiiriccs  c(Tc  potciumfNam 
cium  illiid  non  taiuiim  virilc  >  led  etiam  ciuilc  cllc  cx  co  quo».]uc  conilat 
quodnec  intcrpretcs  ipli  diffitcntur  lcruos  ad  ciufmodi  olhcium  admitti 
non  ^o{\c.S'\c  cnm^ihs.ld.ad l.id qiiid paitpcnbus C  (ie  ff>ifc  p.  ijiUrii.  qu..in— 
uis  capaces  llnt  ferui  corum  omnium  qu*  in  fadio  niag  s  ^uim  in  iurc  con- 
i\\\.Viuil.quihcrcdi  44.0?  coudtc.0-  dcmonJirJ.pen.D.  de  i.'pit.>ninut,  NiiDiiuin 
cjuianullam  iuris  cmilis  communioncm  halHnt,  adcoqi  c  r.tcpixtoi  j  <<./• 
quitesl.imtViO  $.Jen<N.'i  Authoritas  vcro  ilh  cxcqucndi,  v  t  BjIiJus  appellar> 
quin  iuris  lli  ncgari  vticjuc  non  poicft ,  ncc  rui  fum  cjoin  lit  oli;cium  ciuilc^ 
jdco^uc  in  rciuuin  caJcrc  nuUomodo  potciV  /.  tlLi  vobj.  6)i.Dc  vnh.fi^ntfic. 
Jtaquc  nonclHdmittendadiftindio  jlla  ^atloli  ad d.  Ljcr/ntn.f  tn /irj.  vtniU- 
licr  non  pollit  quidcm  cxccutrix  cllc  ad  tiadandas  litcs,  fcd  pollit  lamcn  cf- 
fe  ad  tiactanda  ncgotia.  Noncnim  minus  incpia  eft  &  mhabilis  mulicr  aci 
tractanda  negoti.i  ijujm  ad  ti'adandaslitcs,quoticstra(:tanda  funt  cx  ofhcio 
aliquo  quod  ciu.le  fit.  &  cor.fcqucntcr  virilc,  Nc  alioqui  paullatim  dici  jn- 
cipiat »  Ltiam  inul.er:  pcrmittcndum  vt  lutrix  cfle  pr  fiit  ad  omnes  rcs  pu- 
piilares  tractandas  pra^terquam  ad  lites,quod  plane  ftultiim  cffct.  Aut  eniin 
ncutrum  nnilicri  pcrmittcndum  cft,aut  vtrumquc  i\  quocafutuiiix  cllepof- 
fii  Ncc  ruiCus  crai  cut  Bariolus  quafi  fupradicta  diftindionc  minus  quam 
pji  cral  fa-minis  iiiduiriirct,lubjiceret,licct  dubitantcr,gencralioicm  propo- 
iitioncm,  Fnuoreceftamcntorum  recipi  dcbuiflc  vt  fam.rjc  txccuttices  cl- 
fepoirent.Nam  in:6  vero  fauortcftamcntornm  cxigii  potiiis.vcab  co  quo- 
quc  ofiicio  fcctniiia;  arceaniur,vt  maiorc  diligcnci3,indunria,tide,ac  autho- 
ritaie  voluntatcs  defundorurti  cxccutioni  mandentur,quhm  pcr  mulicbrcm 
fcxumf!crj&  praelbri  poflit.Ncquc  fclicior  ,1  cct  audacioi  Bald.  /. 
^uod p.iupcrihiis  wft/w,4.vDi  coniendit  polle  muliercm  cflc  cxccutriccm  eciam 
ad  iudicia,SaItcm  quod  pcrtincc  ad  pias  caufas  ,  vt  quod  fauori  t^Mamcnto- 
rum tribuerc  non  potuit ,  tribucict  fauori  piar  caufar.  Ratio  cnim  quani  ad- 
fcrt  quod  mulier  facta  cxccutrix  poffit  habcrc  adiopcm  aut  implorarc  o/H- 
cium  judicjsproprio  noimncLcgcs  autcmquat  rcpcllunt  faminasaliminc 
iudiciorum ,  ad  eum  calum  rcftringi  dcbcanc ,  quo  vclit  fcEmina  nominc  a- 
licno  agcrc  non  fuo  cx  l.Al:en.iw  iS.cde p  tcM.u.  practcr  id  quod  tam  gcncra- 
liscft  vt  fi  vera  cflctjrcnringi  ad  pias  caufas  non  poflet ,  fal/actiam  cft  ,aut 
faltcm  n.alc  accomirodata.Prin)um  quia  fupponithoc  ipfuin  qucdin  quic- 
flionc  en  &:  quod  nos  negamus,  Muliercm  cxccufricecfrcpolic ,  Siquidcua 
prius  cft  vt  cxccucor  quis  lit  quam  vt  eo  iurc  cxccutoris poflit  vcl  fuo  nomi- 
nc  agcrcvcl  iudicis  ofiicium  implorarc  :  Nec  qucmadmodum  quifquis  cxc- 
cutor  cil:  ius  illu J  liabct :  Ita  c  conucrfo  poffis  diccrc  omnem  qui  fuo  ncnii- 
r.evclagcrc  vcliiidiciscfficiuin  iniplorarc  polfit  cxccutorcm  quoquc  cfle 
poflerlUud  cniiii  prartcrci,  &  antcomnia  icquiritur  vc  ciuilc officium  cxcr- 
ccre  poffjtjquod  dc  fccmina  dici  ncquit :  Ahoqui  ctiam  fcruus  cxccucor  cffe 
poflct,  quiaplcrirquccxcaufishabctciiam  fuo  nonunc  aditum  ad  prstori, 
"vt  cius  officium  fuo  nominc  implorarc  poflit  l.yix  lertis  excmf/s^^.D.de  iudiC' 
l.mnliiri2..§.non  cJ}duhit.ttnmDMSf.T>cb.Dcindct  quia'quod  dicimus  per- 
imitti  mulicribusjvt  atTtiones  cxcrceanc  quas  fuo  nomirvc  habct,  dc  ii  adlio- 
jubusiiitell'£idcbct  q^uasjiLEiaxanfuamfitadp.optiucoiuodu  cxcrccar» 
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tion  in  rcmalicn.im  &ad  commoduni  alicnum :  Nam  ncutialicnoofficio 
(unci  noii  dicitur  qui  alicn.im  a^lionc  fibi  mandata  cxercct  fuo  comodo  /. 
qnijTtpeHfli  x  9'C.iic  pt  ccut  .tt.lu  nec  c  ♦.oirario  actioncm  fuam  vcl  fuo  nominc 
cxcrcere  qui  cxcrcci  in  tcm  &:  viilitaicm  jlicnam.quod  tamcn  fucit  quiiquis 
e&€Ciitor  eft  teftamemi.  Agit  enim  tra<5l:atque  rcm  alicnam  is  catus  oflficium 
non  aliud  eftqu^  vt  ioftam  defoaAi  homims  voluntatem  in  alias  perfo- 
aas  coUataez(quatnrxur^ti|iieaaamttm  poteft  vtefledam  fortiatur  #  cuiat 
coDMDoda  non  ipie  fenronis  htAd  alij  qui  ceftatoris  iiberalicatc  nteracf  ttnCi 

ERROR  DECIMVS. 

De  mnUere^iut  fidd  exKHtfixtfpmeitmidcwufUmH^fecuiuldVi^M, 

fT.  Ir AEIL 1  vs  eft quod idemBartolus Cctihit^dJJJfili» i5.Z)k 
d^dii-9ievt,^db>i'  .l  ^it'  Mulicrem  qos&daczecutnxtcfta- - 

n  cntariaconuolauctit  adfccunda  vota,non  idebamittcrcius 
o»;  auThoritatem  cxcqucnd!,Quamuis  amittciet  tutclam  fl  tu- 
tiix  fafla  proponctcuir.Ita  namquc  fit  fccundum  opinioncni 
Bartoli  vt  plus  lur i«>  h^bcat  niulicr  cxccumx  teliamcniaria  quam  cjuac  tutri.x: 
cft:Cilm  tamcn  nulla  lcgepermifrum  iit  mulicii  fufcipcic  cxccutioDcm  te- 
ibimenti  Pcrmiirum  vcrb  6t  i  Ittfttniano  fuficipere cutelam  filioruni  fi  ma- 
ter  fit^t  ncpocom  liattia  Tit,C,iiuMJ,f»UtiiieUffiifinl,frp.ic  Noucll.12.  dt 
M^r.Bartolam  illudaiottttquodiusiftud  cxequciiditcftamemadifficiliiis 
tlDittiCortqaamtuteIa»Siueqa6dpermutatur  nmticri  »ureordinario,tuteIa 
vei^noD  nifi  cx  priuilcgiocuius  amif/io  facilicr  clfe  folet,  Siue  quodtutela 
iniurcniag  sqo^m  infac^oconfiftat,  Execuiio  autcni  ttihiisenti  infadlo 
potiiis quam  in  lure  Sunt  cnin^  harduar  rationcs  quas  pro  tucdo  Bartolo  ad- 
ducere  qui*  pofut,lit ct  iplc  non  adducat.Adfcrttamcn  ad  fentcntia  fu« con- 
firmarioncm,quoa  fcnptum  cft  tnl,tkmp4!er  77.  f.  hereditMemphiude  legdt^ 
2^  tn  l,txpcio  ly.^.^x/jfiffDWSCTwWeligendifocalwtemteftameii- 
to  alicai  dacam  qut  poftea  in  infulam  deportatus  fit ,  pana  ncn  cfle  pcr^pta* 
Qoafiexecutor  teftAnicntarius  iUe  fit  cui  teftaior  eligendi  facultatcni  dcdit* 
^cx  pluribosfideicommifrum  pnftarc  mallct.Inquorurfuscuiddtcr  fal- 
lilur.EtficnimqiilexpIuribusaa  ridciconimifium  inuitaiis  aliquemeligic 
pro  Jata  (Ibi  a  tcftaiore  ita  facicndi  facultatc,  voluniatcm  tefbtorts  hac  par- 
tc cxcquitunNon idc6 tamcn  cxcwucor  teftamentarius dici  poteft, cofcnfa 
Quo  nunc  de  exccutoribus  tradwnus ,  Nifi  forti  itlos  quoqueexeoitorcs  o- 
mnesdiccrc  volumosqnlfatisfaciunt  voluntati  teftatorts  fiue  heredca  fint 
fioelcgatarij  qui  fideic6mtflaf«bi  inifiau  prarftcnt,auiinquaaliarc  implcie 
defanftivoIOcatc,Qitodplanc  fucrit  pcrabfurdu.  Qui  enim  facit  quod  tcfta* 
locfieripr«cepit,fitfitt4iiim  idquod  facerc  debct,  ncc  ta  vt  ccftatoris  volu- 
tatctotmnquc  ipsfiteftamciu  cxequaiur,  quam  vt  volutaii  parcat  ipfcin  co 
quodfibi  inumdtu  eft  i  teltatore,    vt  iidc  fua  cxfolucdo  libcieirc  ab  onere 
bdeic6mifri.Dcniq-,quicljgir.f.Kitvel  taqua hcres,vcUaqua legaurius,vcl 
tiqaS  fidc  jcomiinrius  onciatus  fidcicom.flb,  no  taquiexecotorteftamenu» 
ProindcdicimuscIeaio6€ilUerteroerifaai,qtHaeiimer«v«Iikaiisi&j4. 
wco  clig^fUfiwufcHCa^tmefclderePcr  deportaiionc,  qmadeportatio  noa 
jnifcrt  volatatciwnfiadtmlt  ea  (\\xxXiaii»,uGudJ.fttuDe  s.tpn  .minuui&d  ilU 
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fatem  l,vti.ro{I.  At  cxecutorem  dfc  &  jus  habcrc  cogendi  hercdis  aiic  icgjM - 
rij  air  fi  'cicomiirarij  vt  tcUatoris  volunuic  niiplcjr » iiir  s  ia;  ccfi;  noii  fa<fti 
iijc  pct  4Lt  on6  fiue  per  imploracu  ladicis  oihc  fi  iuiiiJuu  extrceacur  /icct 
cxccutio  ip'a  iiuc  pcr  cxccutorcmiriuc  pcr  hcrcac aut  aliuu)  Hat>tac^i  Gt  non 
juris.Vndceciani  cfti^uodcicccatorisoificioiii  Uicimusi  cuis  vcro  qui  elcgic 
vceligerc  debuit>non  cam  officiu  quam  (lcbitu.Ii£  qu6d  non  qu«n>adn<odft 
cxecucoriiteftatorenominato  Uberncftvt  iniundcu  nueonus  (lueiionos^ 
«eUsdiccretVcirufc  piac»  vcltccufcc:  Icadiciponitpermifruin  e0cher«rii» 
vel  kgatariotvelfiJeicomiir^noqui  aliqucin  cli^^crc  iudusvd»  vtnemiiieai 
eligjfiUo  It  I;bcrct,cximat jc  aU  oncic  iiJcicoimr.irii  Nam  Ci  netiiinem  c- 
lc^eiit>non  eo  minilsteiietur  vt  ipfc  vel  i^fius  hcics  fu!cii.oinifrum  prafO.are 
(iebcat  omnibusc^ui  cligi  ^otm^iuti.vimm  exj-ifi/ili.t  6y.$  rc^cde  /e^i,  i.  ^u4- 
uis non    cx  ccftacoris  voluncaceidficri vidcatur,  quam  in  panam  ciusyout 
cum  poflet,'dC  dcberet  noluitpar^ce  voluocati»  Ne  al  ^oqui  in  ipH  us  potem* 
te  Fueric  nc  ninem  eligendondeic6mi(rum  illuforiufaccrc  &  ioanctquem" 
adniodafcripiimus  Dccade^i.  Malc  igituffBartotus  &  qni  cu fequuucur  in-> 
tcrprctcspiobiiitex  fnpradidis  iegibuscinje  dc  cligcnd;  tacult  iiealicu'  da* 
ca  loqtnitui  ENCCutorisofliciu  qtiiii  jm  tj  .to  ir.aj^ts  vjuain  iii  i»iic  cofiitutno 
pcrirai  pcr  irrogatam  pcenam,  huc dcpo! tjtioms  jlla  lit,liuc  al la.  Quoniodo 
cnim  agcreautconticniricxceilamcncocxecutor  polict  polt  dcporuiio- 
nero,  cum  dcportatus  nuIU iiiriaciailiscSmoiiionem habcat  >  A  dtiones  au> 
tem  otnnes  it^mq.  tcftamenta  finc  mer^  iuris  ciuilisf  Alioqui  pcrtnde  inftr-' 
res  ctia  Ccruu  cxccutorem  leftamcnto  ficri  poiTc  t  cdm  capax  ut  coiG  omnifi 
qiiat  in  iz6to  magis  quJimin  iure  confiftont.  Quod  tamen  nes  fupcriorcca- 
piceex  iproctia  Baldonegauimusdicipoire.  Scd  crfi  bonac(Tct  comparatio  . 
txccutoris  tcftamcntarij  &  cius,qui  vnu  cx  pluribus  chgcrc  iuirus  eft  a  tefta- 
torc,ScparaJatainen  tfTcc  hacpai  te  pcena  deportationii  ab  ilL.  qua  n.cretur 
patiturci.muiierqi<9  ad  fecuda  vota  conuolauic.Jcico  rdq.  parna  dcpcriario- 
nisfacultaccm  eligendi  ndadimit»ciiiomamvoliiittcftatorpcndcrc  cled  io* 
nem  ex  nKra  grauaci  TolfitatCiqoc  nand  dubi^  n6  intcicidic  pcr  depoiracio* 
nem»redeadem  manet.  At  pcena  qmc  proptcr  fccudas  nupttas  parfii  irroga- 
tlNr>vtcxtcrac6modaomnia  qjxcxprtor.scoiugislibcralitateproucnciut, 
«ripit  fuperrt iti:Itanec  cligcili  facnltatrni  vlia  ci  faliia iclinquit,vt  polfit  pto 
arbitrio  qucm  vclitet  acxjj^fiii  bcriscl  ^QXcH^iuiiLiJemn  eh^  f  ctrtJ.nub. 
fnuUer.(tJ  KoueU.ti.de  nti^i  .raf  i^.MnC.e  (un,}  ra  cH  S.hih.  iuohbi^  C  de  fc.nupt, 
Ncpcqu6d  VI  lulliuiinusaulibciis  omn.b*  veqiialis  per/ecudasnuptias&- 
Aa  lit  iniDria.Nect&cfi  libcrisjTed  etii  marico  quf  bonorbcni  tranfa^i  nia- 
trtmoiuj»  fides  cciic6manium  liberorfi  permoucrac  vt  matri  dc  qua  mcliiii 
^aefamp(crat»cledionem  daret  M^.(iJ.yNMexfiiMilia6-j,$,vhJe  /r^^r.i.Keq. 
«aimqtticquircfcrrcarbitroraniiipcrficsmuUcr  fiicultatem  iUa  eligendi 
quem  vellet  cx  I  iberts,qua  habcnt  matrcs  omnes  qiix  ad  fecuda  vota  no  co» 
volat  habueric  cx  mariii  pracdt  fiitbi  cxprcHa  volutaie,  an  cx  lcgis  difpontjo- 
nccum  vrroq.  cafu  pcrindc  dccipijtur  p  tcr  qui  mcl.iis  dc  matre  pracfum- 
^cratXadcmieicuciatioDediccndum  cll  ,Sifuppohto  errorc  intcrprccolB 
«fi^VXMtendfieaecutriceinceftamcniariani  a  marico»e4mqcte  ndduni 
•ttidaiMW^^iieftameiitofccuod^  nupiias^N6  efle  ampU^ 

|nulicripcriBittendam»vcexecutricis  ofticio  fungator,ium  cius 
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coBf ^t«xi|Do  iKc  malait  inatiootnli  maritani  quxrcreiqolm  in  priore  ma 
tchnoftio pdrftate.  A  ^no  ccmporecredfbile eft nihil  n6  muiS  iili vt  libc- 
rof  prtoris  madriaioni)  fpolicti  quos  etia  libeoter  (i  pofTet  eicomret  pro  vi- 
ro  vc  B jrc.  loquitur  in  Jiuth.mdm^duU mtm.xt»Ctjtnmdm  mnh  M*i^i*fia^» 

pcteflAndc  C\  quiclero  eO,qubd  ctia(i  tcftatncnraria  ti?trix  proponatnrjpfo  ra- 
mcn  iurc  tutrix  cfle  cicliiiir,ftatim  atqiic  acf  alia  vota  coiioiauic:  Ita  vt  nec  ia 
agtiatoruni,(5i  cogn3toruni,ncc  in  ipfius  quoqiic  magiftrai* peicilatc  fit  ia- 
ccre  vt  tutri:c  maneac  iila  qu2  fccundum  virum  expcrta  ed.Ncq.  minils ho- 
dic  qu  am  olim  ,  umetfi  vctut  iHimI  lacramentum  qiiod  oliro  pratftabat  mu- 
lier  flvnttnciani  fccuodis  nupt!is,&  Vellcianoabrogamm  bodie  fic>  &  in  vfa 
efle  denerit  qaod  penincr  ad  rccundas  Duptia$./IMl»^roi»ISp«m  eoJ.ift.Sem' 
pcr  eaim  hocreman(it  cx  iurevctcic,  vt  quemadmodumtuccla  virileoFfi* 
cium  cftjfta  n6  pofHt  ad  illudadHiitti  focirina.Nifi  vel  cx  rcfcrrpto  Principi» 
ytin  l.ylr.  D.de  tute/.icz  co  folo  cafu  quo  Iiiftinianus  id  pcrmilichoc  cU  ciim 
niatcr  vcl  auiatutrix  cffc  vult&  quandiu  fccundis  abflinct  nuptiis.Sic  cnim 
&  odiq matris binubae  6i  fauore liberoruai  coftitutum  cfl,  Sc  cofticui  aequif- 
Ibnimifiiit.Qubd  fi  matcr«qu4c6ftattutricem  efle  pofle>nectinidmtcfta« 
menrarii>fed  ctti  legitimMefiniteflctutrix  cdm  ad  fecundasnopciasc6uo« 
hc«Qoaiit6  ccrtius  efl  dcfincre  tJlftcxecutricemefle^utvtmcliOs  dica*  noii; 
pofle  exccutricis  officio  Fungi  ex  quo  die  alium  maritumqusefiit.  HocipTuoii 
l^oein  quT(^ionc&  cotrouerfiaeftjAn  poffit  illaefieexccutrix^ium  quo- 
quc  cilin  a  fccuiidis  nuptiisabftinct  Itaq.  vtcitlusabfoluamus  fatcamur  ri- 
diculam  cflcBartoli  quxftioncin,  quarfiipponitpro  vcro^uodtaiiiiliiiHmi. 
cltjMuUeremcxecutcicenncftamcntariaincire^ofn:*. 
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jllam  vniuerfam  propria  tcftatoris  vocc  cxprcdaniipcr  fepicmteftiuin  can- 
dem  rcm  adhibitorum  &  rogatorum  voccs  ac  ccftationcs  probarj  opon cai : 
Longc  tamen  alius  hodic  vfus  cft  eorum  tcftamcntoruinjcjuj  niagis  frcq  ii  c- 
tanturilicet  nuncopatiua  pafliin  appcllcmur.  Quj  eniin  tcitjri  in  lcriptjs  vc- 
liiu,pauci  rcpcriuiuui  proptcrpciiculum  quod  fubeiVc  viciccncquidcxfol- 
lcnnibus  pr.Tterniiciaiur.  ProinJecum  teltamencorum  diuiriofunima  ca  fit 
vc  vel  in  lcriptis  fiancvcl  pcr  nuncupationcm  ,  ncceflc  eft  vtquifquistcftari 
infcnptisvcl  non  vult,vclncfcit»vel  non  potcft,  alaid  icftamenti  gcnusnc- 
ccflario cligaCjquod  dicitur  pcr  nuncupationcm.Cuius tamcn  clcdlio , ccrtd 
mulio  peciculofior  cft ,  non  pioptcr  follcnn:iatum  in  eo  fcruanc^arum  mul^ 
ticudinem  (  funt  enim  longcpauciorcSjquanr.iisnon  prorfusnullx  l.intfjfu— 
mentis  i6.Q*de  leji^m.)  Scd  cpiia  voluntatis  probatio  &:  rollcnnit.  tis  tota  pe- 
dct  cx lubrico  fidci  tcftiutn,cxquibus  fi  vel  vnum  morj  contingcrct  antc  tc- 
ftacam  dcfuncli  voluntacein,autalitcrqu^m  ccftcscartcri  dc  voiuiatc  illa  tc- 
ftunonium  ferrctcft  uueiitum  tocum  inccrcidcrc  ncccflc  cflbc.Parum  cnim 
cft  c]uodfcptcmtcftcsadtaerint  C\  non  etiam  illud  concurrat,vc  omncs  in  cc- 
ftiftcationc  acprobationc  voIuiuatisc61cnt;ant,lca  vc  n.hil  profitmaioreni 
tcftium  partem  confcntirc  i\  vcl  vnus  cx  fcptcm  dilfcntiat^adcoquc  non  c6- 
fcniiat.Nam  licuti  fuflicicfollcnncm  numerum  cxaudirc  vc  fciiptum  cft /»  /. 
hcrcdei pMnt  u.D.ejut  iclijrn  jdcer.pof^.  ita  non  minorcm  quim  foflcnnem  nu- 
mcrum  cxaudn  e  ncceflc  eft  vt  fubllftat  tcftamcntum.  Qiiidni  vero?  ciim  c- 
tiam  in  tcflamcco  in  fccjptisplaccat  Bartolo  C2rterifc>ue  vulgo  intcrprctibus, 
ad  li'.  D.  ie[i.iHL  quem^dm,  aper.  Si  vel  vnus  dclit  tx  tcftibus  &  llgnatoribus 
qui  fijcmortcprxucntusjfiuc  quo  al  o  cafu  lignum  fuum  &  fubfcnptionem 
rccognofccrc  non  polTiccorrucrc  ccftamentutn,  ncc  fufliccrc  vt  ab  aliis  fiue 
conteftibiis,  Cni^  quantumlibet  fidc  dignis  pcrfonis cxirinlccus  aflumpiis  ca 
iccognitio  fiat.Quamquam  non  ncgoTianc  Bartoli  fcntcntiam  a  rationc  m- 
ris  abhorrere  vt  fcqucnti  c.ipirc  diccmus.  Scd  in  tcftamCto  nilcupatiuo  noii 
pcrindediibiiari  poteft  qum  vcn(limum  flt,quod  volanuis,  fepcem  tcftiuni 
coiifenticntium  vocibus  omnimodo  probandum  clfe  totum  quantuni  iliud 
cftiquod  tcftator  vocc  lua  cxprcffcrit.Hinc  nimirum  illud  cft  quod  vt  tcfta- 
toribiis  aducrfuspericulum  quod  cx  morte  vcl  perfidia  teftium  imminebat» 
fijccurrcrctur,inicrprctcs  induxcrunt  nouum  tcftamcnti  nuncupatiui  gcnus 
omnium  qua?  hodiefrequentantur  frcqiiciicillimum,1oMgaquc  confuetudi- 
ne  vbiquc  gentium  rcccptum,vc  noftii  tratflMit  rfc/  Liflt,Q.de  i,deit.c[Mo  ffta- 
tor  non  tantiim  fcptcm  tcftibus  conuocaiis,  fcd  adhibjto  etiam  notario  vo  - 
luntatem  fuam  dedarat ,  propria  quidc  voce  quod  ad  hercdis  inftitutioneui 
aitinctjfcd  quod  ad  ca?tcra  pcr  Icctioncm  fcripturar,  qua?  anotario  primum 
confcribjtur,ctia  prtils  qi«am  tcltcs  c6uocetur,tum  poftcaquam  c61cnpca,& 
in  mundum  redada  cft,  tcftatori  /imul  ac  tcftibus  publici  leguur  u  notario^ 
qui  poftmodii  adhibita  S<.  fua  &  tclliu  omniu  qui  literas  notuc  fubfcripiio- 
neteftamcntum  rcdjgitin  formatn  inftrumcnti  publici :  Vtco  fa^fto  ncquc 
voUmtas  ceftatoris,ncq*,  teftamcnii  (bllcnnitas  \n  dubium  rcuocari  poflit  ci- 
tra  follenem  filil  accufationcm,  aduerfus  notarium  inftitncndam  fi  fupcrftcs 
flcSin  ia  dcfun6tiu,aduerfus  inftrumentum  ipfum  fiMC  plus,fiue  minus  fcri- 
piura  contincri  drcatur,  quim  tcftaior  protulcric.  Quo  remcdio  negari  non 
poteft,  quin  multis  probationum  difticulcatibus&:pcriculisobuiam  catur, 
cilu)  hac  in  rc»  vi  la  cacccris  omnibus  cxpcditior  tutioiqj  fcmpcr  lic  probacio» 
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^aefit  per  inft  umencum  puMfcum,  cjuam  quarptr  tcftcj  /.  trflium facilii^^ 
lem  ij.C,  «^f/riif^ijyf.qujacx  publico  inftrun-enro  du« oriuntiir  pncfom* 

E*  »iie$  lcilicct  vcritatis  &  foJIennifatis  in  co  dcfcripcf.x  el  ex  co  i  rsrTum- 
>io()aitBaldus,4«//rg4.  (i»ni«7-«  lyCdetefUmentAkci  cCnu  iJ  nca&fuf- 
Nnprobittopcrieftcsfiidaeft.  nonminiisilia  vinum,&' .u  horitatis 

«ed  «amcn  8«  kaacceo  noiMm  toticjuc  vcteri  lurifprudemw  incoenitam 
tJcftandi  ratfontm  probare  poffim,mulca  Jmpediijiit ,  Nccilluaiatilminiod 
«boraniirmprudcntum  noftrorum  fenfu  &  menteabhorrct,  quaniqoaSma 
rc  tantimoincnti,primum  hoc&  maximum  ijuicidam  cft,  Sc  J  cxpotiiri- 
«num  rationcs  quibusmotos  tuifTc  magiios  iJIos  viroi  credjbiic  clt ,  ncin 
MU<o'fUlbndorutc(lamentorum  vanecatc>c]uanta  fuita  primjs  iJiis  fcculis 
^romiilgjfi'  lcgfsii.ttb.ad^ItiftifrtaniYfquc  tempora  hoc  tcftandi  ecnus  vcl 
^MMTc^clmdticerepoloerin^^^  i„  aa  busqtidc  hu- 

!^of$  omnibuf,  fcl  potHSmdmth  teftamcntis  s^per visfi  fic  maina.c  peri- 
culosu  nc  fallitisc6mittcrctur,pr<mtcrea qu2ftd de  tLftamctotii  Hde ac  vcri- 
tatc  no  prms  difputari  folct,quam  dccclTcrit  is  qui  tcftalus  fuiiTc  dieitur 
^ui  proinde  voluiaic fuam  aut  tcftari  aut  Jeclarafc  ampJius  no poteft,NiIiil 
"**^?l"^*r"»V  ciuili,quam  vr  m  teftamctis  ordinadis  cas  cura- 

fWadhibcri  follcmcaies.quas  non  foliin)  Failicominifcedi  rationc  omn^fcd 
«firufpici<jprmijp«dif««t.rtt^  cGAans  fcmpcrfiiit 

mmaioratffotWnldr  teftifi  niiiiicrui iil  ti?%  c^uam  m  alio  vllo  aftu 
«dhibcretur:  Nec Vlknfain  maiOr ihi^^Jcd  etiS  quod  prjrcipuu  cft ,  cai  u 
fefronamm  quarum  fi Jerafiicftatibittnfljrufpcaa  videri  po/Tctiiit yi ne- 
^uc  impubcrcs^neouefoeminsein  ea  rcmteflesc/repoIIint,n6magisquam 
pcrcgnnMucqui  al.isoiniiinoruntmtcfhbilesjAdcb  vtncquecafiniilcc» 
Cwwsat,quitamenomnujmmaximcexcipicndusvidcbatur,  quo  tot  tc- 
'2!S!S?i2F'*  nuUbniodo  DolTct  Uconfietuntur  %,$.i.D.de  iur.  codi^ ill.  Njfi 
iMMfMI^COtcftameiiifiiit  ruri,poft/.>/.C.t/^ /ir/?.vel  tcporc  pcftis-auo 

^mm  tim  dbftrtiationc.quahodie vtimur^ihilfacilius eftquim  vt  GU 
fahiiif  «eftamcnto  tonimittatur .  Ncc  cnim  tcftatorcs  iltifunt  q^i  hodic  tc- 
ft^nto/,  fcd  no^ar, j  qui  vix  fcmcl  allocuti  teftator£ in  Icfto  iac?mem.fcml 

iiccera«cb,1huciencem,teflamenturoJiconfcribunt,n6mod6rc^^^^^^^ 
ftibus,  rcdpJcruquc  cna  abfentc  ipfo  tcftatore,  d  quo  falcc  Jidari  teftame-til 

Stof^ff^^  c[fct,quicquid 

teftibus  tcftamcntu  i  no- 

hil  Alff  tiMlenMtdis  dcdarantcQaafi  C^tcra  bnmia  qiiar  tclUmcnti  fcri- 
ptura  continentof  ,Vi  legati  fidelc6miira,tuiela-,  non  ;rqu4  jcbcwit  exprimi 
vocc propria  teftatoris  per  «uncupacioocteftant^s.  iia  fit  vteaplcruLuc 

kr.bantur.ik  fcr.pta  lcgancur  a  nocario'quar  non  tantiim  an  fcrmWcd  etlfi 

«kSSS*^  tcflamoui ,  pr..fercim  vcro,  fi 


gik'A'«rii:r:;:";"  >*-rw^u».  ^^i^»niBi|wiqiroiirij  fcriptur^  rcfcrtjt 

«WIMjttac  iiplos  fflintdvc  aliquid  i  tcftatore prolatom  dicttit ,  qudm 
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^  notario  fcriptum  inueniatur.falii  furpicioncm  inilucani.qrat  ipfo$  fingulo* 
ni.igisquatn  notarium  onerct>&:qu2  fullennis  accuf.uionis  materiam  prx- 
bcic  pofTitjaut  aducrfus  cos>auiaciucrfus  notarium  infliiuendse ,  qnam  rmc 
capitis  pcriculo  vidcant  tra(ftari  &  expcdiri  non  poffe.  Nequc  verb ,  quj  ad 
tcftamenti  nuncupatiui  rollcnnitatcmj  &  vt  vocat  pubIicat»oncm  adhibcn- 
tur,ad  aliud  fc  aJhibitos  puiant,qukm  vt  videant ,  audi^ntque  notariuni  di- 
ceniem  le(fbum  a  fe  publicatumque  tcflatoris  przfcntis  >  fcd  tacentis  tcfta- 
mentu.N.hil  minus  curantes.aut  cogitantcstquam  quid  notariuslegattejum- 
mod^  id  tcHamentum  erfe  djcat.Diccres  agi  de  nuncupaiiuo  ceci  icilamcn- 
to  in  qiio  tale  aliquid  proformaconftitatum  cflaluftino  hMtonfuldJsi' 
ma  S.C.^ui  tcji^m.fuc.fofi.-vnf.  atdm  bumana fiueilii.ti ,  qax  tamen  cx  folisoe- 
cishanc  per  nuncupationemteflandi  viam  aperit  >  antea&in  id  vfquetem- 
pus  inauuitamj&  multas  alias  exigit ioIIenniCatesjqux a  notariis  nouri ccn\- 
poris non  adhibcntur.Ex  quo  cuenit  vc eo  faltem  cafu  quo  nequc  teflatoris» 
ncqu«  tcflium  Iitcras  fortalfc  nefcienciuin  fubfcriptiones  vll^  micriicnerint». 
quasin  nuncupatiuo cxci  tc(\amcuto  luflinus  omnino  rcquirit  ind.Lb^c 
confultifiimd. idhihko  ctiam  tabulario  ve|  o(fbuo  teAe>ne  quid  fal  ii  coBimtc» 
tacur ,  fit  in  arbitrio  &  potedatc  notan)  quicquid  vclic  fcnptura?  fuz  vel  ad- 
dere  vel  detraherc  impunc,Cum fciat  ficri  non  poflc  moribus  noflris>  vt  dc 
felfo  quxratur  citra  follcnnem  accufationem.  Nccrurfum  vcca  facilisquif- 
quam  ficad  catn  accufationcm  inflitucndam  qua:talionis  poenz  ncobnoxia« 
cuius  mctu  vel  audacidimus  quifque  &  vcricjtis  ccrtiirimus,nifi  ccrtifllmas 
quoquc  probatiqnes  habeat  ^  fubcundo  tato  pcriculo  dctcrreatur.  Deoique 
qiTotics  teftanicntum  nuncupatiuum  hodie  profcrturfcriptum  &  inpubli- 
cam  vt  aiunt  formam  reda(5lum  a  notario,nulladc  diilo  >fola  dc  fcripto  fu- 
pereft  quzftio  >perindc  acfi  rcseirctdccontradu  quem  intcr  viuos  initum 
pr.Tfcntibus  teftibus  idcm  notarius  cxccpifTct^nulla  alia  djfFcrcntia  nifi  quod 
ad  teftium  tiumcrum  attinet.  Nam  quod  ad  ipfam  hercdis  nuncupationcm> 
qux  cum  C\i  caput  &  fund.-^mcmum  teftamcnti,  ipfafaliera  propria  vocotc- 
ftjtoris  tif  ri  dcberctjiam  fcrc  in  vfu  cffe  dcfiic  no  folum  vi  ica  fiar,  fcd  etiain 
"vc  iia fadam  cfle  fcribatur,  Cotcniis  notariis plcrifquc  fcribcrc  jiominatum 
liiiflehcrcdcm  ateftatore.Quomodo  cnim,inquiunt>  nominatuscfTepoftct 
nill  orcac  vocc  teftatoris?  Quod  i'\  ita  cftarquc  probari  potcritetiam  lega- 
tariosJi  tideicommiflariosomncspropria  teftatori»  voce  nominnos  ellc. 
Nam  ^  flmilitcr  notari j  fciibunt  tcftatorem  Icgata  &  fiJeii-Omifla  rcliquil- 
fc.Qtiomodo  autcm  relinquerc potuit  fine fcripto> quin  vocc  lua  id  cxprck- 
fcrit?  Ht  tamcn  frcqucniinTimo  rcrum  vfu  copertum  eft,taccrc  tcftatoics  lor 
lerecum  notarijlcgunt  caquae  ad  lcgatoriun&:fidcic6miiroium  fiuem  per- 
tincnt,vixqiicincipereloquicum  ad  heicdisnuncupationcm  dcuentumclt. 
]llud  crgoialtcm  vcl  cx  vctcre  ipforum  notariorum  morc  rccincf  i  ouorie»- 
rcf>vtin  omni  tcftamenro  nuncupaiiuo  fcriberetur  Nuncupatiimfujlielie- 
rcdcm  ateftatore  non  rantum  ore  prop:io,fed  ctiam  quod  addi  folcbat^aHt* 
&  intelligibili  voce,  nedubitari  polTet  quia  ita  res^efta ,  &i  tcftjb.  om"'* 
busea  vox  iiitclicfta  fuin*et.Dc  quo  tamc  hodic  tatrcqucnter>ian>qucpro- 
babilitcr  difpuTatur,vtinterdum  etiam  fadiqucftio  incidat  >  An  tcftaiHCii^ 
tum  conditum ,  aiit  vt  vcihis  dica;r»  >icduirl  m  eo  tcmporc  quo  adhuc  ioq 
^otciat  tcftaror,  an  qiio  iam  pcr  morbi  gtauiutun  Joqui  non  q  ^ 
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I 


S  s  E  T  Q^v  E  hoc  tamo  certius.fi  noii  tantilm  heredisin- 
(litutionem ,  feJ  ctiam  legata&:  tiJeicoinmiira  i  <]uaE  nota- 
rius  relidla  fuiile  TcribiC  >  ceflatores  ofcproprio9&  perin-' 
dc  alu  vo«f  cxpcimerenc  >  Qjiomoiio  iiauU  dubic  ex  racio- 

 neiiirU  cgprimeK  coguntur  qui  yttlitar»  coti^iic  per  mjn- 

^HIiijQOieni  teftan  volam.  d,  /•  Iuk  cmifiiiij!muu  Nam  fi  teftameotiiin  ^bo4 
|d  interrogatioAein  alteriii»  coodicam  dk  dicitur  nBllius  momemieftt 
cuamli  tefbtor  ad  interrogatioaem  appontc  >  &  articulata  vocc  re» 
/pondeac  >  dc  quo  tamcn  latius  traclandum  cric  in  fcquemibus  >  mulco 
magis  (i  folo  nutu  ( in  folis  ndmquc  fidcicommirijs  ic  quidem  iis  quac 
abintcftato  relinquuntui:  receptumcil  vc  nutu  rclinqui  poflinc  Lmthxi^ 
it  teyit,  3. )  quanto  magis  djceodum  cH  non  valerc  ccilameota  qux  nec 
jflio  tatcnpgaiite  »  nec  teftatore  ccipoadeiite  cemin  tefiibiu  fiant ,  fed 
Iblo  notario  legence  soec  miiiua  tacente  icftatoce  •  qidm  ifiie  jteftUNic* 
JE^  oec  dubicaii  fisr^  petcft ,  quin  omnia  Jn|ittfmodi  telUmeora  liantcd 
interrogctionem  notarij  >  fed  tamcn  occulum  »  &  in  «e/lium  abfeuai 
£iftam,atque  hoc  ipfo  magis  fufpcdam.  In  fumma  , qu.T  fic  fiunttcftet 
menta  nontam  ficri  videnturi  teftatoiibus ,  quam  non  rcuocari  ,  iam 
£i£ta  fcilicet  ^  nouriis  ,  Acfi  nuncupatiua  diccrentur  a  nuncupatione 
£iciendapcr  nocarium,  autalium  nomine  teftatons ,  non  ab  .ca  qu»v4eri 
^beac  pcr  ipfuin  teftatofcm  >  Contri  quiUn  (crlptmn  6it  ind*  LbH  r«e.- 
dXw.  ieiUmfnw     C.  di  t«pm,     m  |.  Wlr.  tu/h  etd,  Nam  &  in 
lil  cedamemis  [qax  per  f»d(libmmfietidicebancor  ,cum  duo 
mancipacio  &  nuncupacio  ceilamenti  ,  vc  ia  iiipefieftr 
biisdticfmus  ex  Vlpiano  tn  Frj^ment.  tit^  20.  Ccrtum  eft  nuncupationcMi 
iWottiam  cafu^non  ab  alio  ficn  pocLuire,q«am  iitcftatore  ipfo  vcrba  iUft 
/ollennia  profcrcntc  ,  5c  ad  teftes  dirigcntcH^c  y>tt  btj  t*hkUs  cerifye /iri- 
f/j  fnut ,  t/4  do ,  1/4  //^0  *  1V4  teftvr.  Itd^ne  vos  Quirites  teftimonium  ferhtbetote. 
jQplf  ergoferatceftameatinuncupatioi  coiactota  fubftamia  ex  nunciipar 
Honecealiftityfieri  nttncopationemJ^iiotario  ,&ab  alio  qu^m^  tcQ^t^ 
re?  Auc  quis  vnquam  cx  pnldei^^bac  poiauit  fu/Hcere  in  eam,.fCpi^|H^ 
/blam  teltatorisprxfenciam  cum  taciturnitate  coniundbm^  Iti^ooecxj^ai^ 
tctcftium  folam  fcripturam  notarij,aui  cam  voluntatcm  coram  (epcem  icr 
ilibus  declaratam  faifte  fcnbat ,  publicoq^e  ledctur  inftruniento?  Hiuc.ni- 
mirimi  qLiA'ftionesilIxtam  varjc  ab  interprctibus  noftris  excocitat.t ,  fed 
prudenubus  auti^ujs  incognicae,  An  claufuta  codicillaris ,  &  aliai  hijiufinodi 
^vfulCjqas^notarjispadim  apponumoKio  teftamcntia  ^eaferldebea^ 
eppo/itje  ec voluptace  teftatoris, an  pocii^s  ex  Aylo  nomr^ovofn t/dft  qup  * 

dem  alie  feat^unc  ,  fed  illihauddubic  vcrius  qui  puc^t  in  du^ioprarfu- 
kiapgo/itaa..^  %i9.nQUriorw  .?f«Q|^i)8(^^»Ai!29?     ^  " 
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rcmcuiasvim  &  poteftitem  ncqac  teftatores,ncque  ipfiquoque"  nbfaTJj 
nitlpcrpauc'iintcliigunt,fercomncsignorant.  Quznam auccm  lenor  antis 
voluncase(repotcQ?AucquisctfedusclauruIxquatnonritapnonca  ex  vo- 
lutatc  ccdantis^Hinc  dcnique  c4  &cquentes  hodic  de  Falfis  tclumeniis  non 
quiJem  accufattoncs,rcd  camcnquerclx}  quac  ne  in  totidcm  accufationcs 
euadjncfulus  infcripcionis  mctustpcriculumquecalionisimpcdiniento  eft» 
Prjcfertim  qiibd  (it  nxc  talfitas  cx  caruni  gcncre  ,  quartanco  pcriculo^iorcs 
{unt  quanto  ditHcilioris  probationis ,  Cum  nihil  fjcilius  fic  in  tanta  homi- 
jium  pcrfidia&  improbicatc  ,quhm  vtrepcriaiurnotariusahquis,qui  poft 
multos  forteannos  fcriptiirani  tcrtamcnti  exhibcatt  feptcm  cquidemtc- 
fliuni  nominibus  mumta,fcd  eoiu  qui  cxhibitionis  tcmporc  iam  dcFuntfH 
omncs  inncniantur,nulhfqiie  practcrei  fubfcriptii>nibu$  vallatii.  Quod  ciira 
acciuif,qiiarna  obfccro  dcccgendae  faifitatis  ratio  fupcrcllc  poteft,fi  no  c  nu- 
bibus  prnbationes  dclabanturPDiccs  idcm  in  contraiftibus  quoquc  confcri* 
bcndis  rubefTc  pcriculumfi  tara  improbus  notarius  inucniatnr, qui  fiue 
viuis  fiuc  mortuiscontrahcntibus  inftrumencumaliquod  profcraccui  non 
alijteilcs  quim  qui  iatn  deccflcrint,  intcrfuiflcdicantur:  Nec  co  minilsta- 
ircn  conlhrc  fidcm  publicam  inftrumcnris  dc  contra^ftu  fidkis ,  ctiam  qvz 
producantur  cotcmporcquotcrtcsiam  fintdcfiin<JVi,  dummodonon  prc- 
bctur  dcfunctos  iam  tum  tuifTecilm  inflrumcntum  confcribcbatur,  quam- 
«is  ncc  a  contracio  probcntur  fuilTc  adhuc  fuperftitcs.  Quid  enim  ccrii  ef- 
fet  in  rcbus  hunianis  fi  fufpefta  fierenc  omnia  cx  co  quod  carca  mortaliora 
auiditas  Sc  malitia  inuehcrc  potefl?Aut  quid  pcrmiticndum  fi  prohibenda 
funtomniaauxpcrhumanam  infaniam  corrum^i  poflunt?  Vcri^m  facilis 
rcf^onfiocfccx  lis  ipfisquziam  diximus,  Longc maiuspcriculum  rubcffc 
falh  coniminifccndi  in  tcftamcniis,  idcoqiTcmalorecautioncopus  cflc, ne 
qua  ci  comminifccndo  fcncftra  patefijt :  Nam  in  contradibus  qui  fiunt  in- 
tcr  viuos,  pcndcntqucnon  cx  vnius  homimr,  fedcx  duorum  pluriijrovc 
voluntate  ,  multa  funtquac  contra<flum  vclprapccdanc  >  vclfcquantur.cx 
quibusfacilc  ficcoliigcrequid  vcr^gcft:um  fira  contrahcniibus  ,  &"  con/e- 
quentcr  quid  fiilso  ab  iisgeftum  fingatur  :  Prorfcrtim  vcro  fi  cffe<5tum  ah- 
quem  cotraftus  habucrit  hiie  cx  vcraqucfiuc  er  alccrutra  parte,  aut  fi  nuliU. 
Sccutacnim  vcl  non  fccutaobferuatio  magnu  argnmcn^u  prarbc:eorUiqi'af 
vel  pracccfl^crunt ,  vel  non  prxccflcrunt.At  in  tcltamentis  nilail  rafc  icct^^^i 
potcft,qu.T  cimi  cx  foliustcftatoris  voluntatepcndeant  ,  ciquc  yoluntas 
aullum  cffe<ftam  habcrc  pofTit.nifi  m.ortuo  dcmum  tcftatorc,  longc  facilius 
cft  vcfingaturteftatorvoluiflc&dixilfcid  quodnequc  voluerit  vnquarni 
ncqucdixeric^nifiabmitio&abipfofaciendi  teftamcnti  tcmporc  proui- 
^catur  tam  multis  adhibicis  foIlennitatibusjVt  no  fit  poftca  laborandum  m 
probanda  tcftamcnti  vcritatc,red  tantiim  in  adiuuadi  fi  opus  crii,aut  intcr- 
prctandadefun<5li  hominis  volancatc.Promdc  fatendu  cftnunqui  pcrmiit» 
oporterc  vttcftamcnti  quantulibct  nuncupatiui  fidcsex  hominis  vnjus 
tumuis  notarij  publici  teftimonio  pcndejt,Nfaxime  cum  inhoc  tcftamcn- 
torum gencrc non  fit neccfraria fublcriprio  tcftatori*  neqnc  tcftium,Q^*' 
lamen  vnico  fortaflis  remcdio  fuccurri  poflct  fccurrati  tcftamentoru  aduct 
fus  pcriculum  falfitatis,  >tw  d.l.hac C9nfultijpma  8.  C. qui  tejidut.fAcer.  p^f 
ron  valente  tcftatorcfubfcribcrcproprcr  carcitatcm  requicit  canto  magUi 
tantoquc  maioris  ceftium  numcri  fubrcriptioncm.Scdnon  aducrfus  ratjo- 
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tlietn lorisvqnaraJ  vilidjtatein  cetlamcnti non  tantdnn exigtt  vt  6c te ftato- 
Ti«  voluntaic  Irquirlbconftct,  fcd  illudquoqucprrterca  vt  voluntas  ilJa  fie 
iul);a  )  quomodo  habcc  detinitio  tcftamcnti  tn  L  i.  D.  qiii  ttj^J^cer.pof]'  ij  cft 
(ollcnnis^&tisomnibusmunitarollcnnitattbusquar  ncccnanar  vif^  funtad 
ad^um  tantimomenfh<]uaotHeftanfieBCuni  eft>conftituenduin :  CUtn  nihil 
dind  fitieftftntentiim       kvyVode tfe  priraot  iUc  flinit  Wbs  ttftamento^ 
rom  •vtcalatficomttiii  fiectfittiiec  iucerlieri  pollbiitff«emt<imoditiii 
tlibt  ftrif^ff m us.  Acque  ho€  fpTum  qoidcm  quod  nos  iioc  capitc  aduerfut 
mtiicopatiua  hodierni  temporis  teftamenta  dfTputauimus  ,  pbcuit  iam 
ante  nos  Viglio  clariffimo  lurcconfulto  in  cFcgantibus  illis  ad  TituIosDe 
tcflaincntiscommcnranis.    Scd  taiti  breuiter,  nedicam  iciunc  id  pcr- 
ftrinxit>vt  opinio  pcr  fe  noua  ob  idc^uc  primo  incuttu  miniis  plaufibiljsjno- 
ftra indieere  vifa  fit alIertionc»ad cam  crafTuro  pernjciofiimque  errorem  is 
fieripcm  ]iiri%nidenti«  noftt«£rioiAi« 


£IlROR  TERTIVS. 

Di  tefismenit  in firiftis Ji^ndto  d  tefl^kus  Mie  rec9^aiidji^iis 

aefunSis^  '      '  ' 

^^^nEs  no^seririnliacniam  q^^  Viglio  aduerAit 

'  confeiticRtemcarteroromKTiftomAiam  incernrcram  tradi* 
rionem.Sicenim  plcriqne  omnesputant»  Truamencum  ill 
fcripcisfollcnnitcrconditum,  fc^ccmqnc  ccfliura  fubfcri- 
ptionibus  &  figillis  muniTiiir),licct  ab  inicio  conRicerir,cor- 
Tuerctaincn  6c  infiraiari  fi  vcl  vnus  cxteflibuspriusdcccflei  itnue  viuoad- 
W,  fiue  iam  mortuoccfbtorcqu^m  fi^illum  fuum  &  fubfcripcioncm  re« 
Kognooerit,  Idedquevitandifaoiuspertculimcto»  acveloti  remedij  loc6 
Waieronnrteo  tempore  quo  fitrcftimentam  in  fcriptisadlitbeatirrnota-^ 
i\ut publicam  de  eo  fcriptaraku  cooflciat» vt qoamuis poftea  tcftes  mo- 
n  concingat»  vel  in  com  ftatum  dcu cn irc  vttcftiinenium  diccre  non  poA. 
'^nr,njKifominustcftamcnti  fiJes  fubnfinr ,  ncque  fit  neccffc ccftes  cxami- 
nintcflamcncarios  vc  vel  dc  voluncate  ciefiMidti  tcftificcntur,  vel  figna  fua 
tfCognofcant  5i  fubfcriptioncs  ,  Sufficicncc  fcilicct  in  cam  rem  pjblici 
4ocumcatj  fidc  &  auihoricace.  Sic cnim  AccurfiusWi  i.C.  de  tefitivu  ^nti» 

3 fer,  9c  Bart.  4ilf  xcr  t»D^Ati  6t  vt  ouema^dmodoib  noua  hoios  reme^ 
i|introda£Hoiie  vetus  omnis  teftandl  fon«initas  liodie  fcrm^  penitvs  ex« 
olco)t,ficnullosaotceit^rarifliniiisfitv{ustccognittonis  quam  fieriolim- 
oportcbatfignoromtcfttum  &fubrcriptionuni.Sicut&:prifcusiIlcmospa^ 
biicandorum  tcftaniencorum  in  vfii  cfic  dcHirjni fi  quibus  locis  ex  flariitarii 
Icge  aL't  confuctudinc  ret:necur  vc  in  Comitatu  Burgundia:.  Mouentur  an« 
tem  iii  hanc  fencentiam  vulgarcs  inccrprctcs  exUum  ab  mitto  4.  q)  fecj.  D.  ilt, 
hd.  fif.  quewad/n.je^dm.s^er,  vbj  (cripcum  efl  ,  Cdm  ab  initio  apcricndat 
tlottabuIz,officiomPra»orJseilevtcogatfignatoresconucnire,  ac  figltl^ 
iiuiccoepoiccrc;aveLiie£U?t/c  fij^nailc  Qupd  fi  ^ui&ct  fignatoilbniabntf 
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mictidcbcrc  cabulas  ceflamenti  vbi  ipfe  C\t  vci  agnofcatj  ncc  reuocarj  eum 
agnofcendi  caufa  oporcere  nc  lit  ei  omciuai  fuuni  damnofuir».  l^cc  ad  rcui 
peicincrean  vnusabncanomnes;  At  fi  Fort^  oninibu.s  ^ibfenc.bus  caufaaij- 
cjualicqua:  vrgeacapcricicabulas  j  dcbere  Proconrulem  curaic  vi  interuc- 
nicntibusoptima;  opinionis  virisapcriantur,&  poft  refcriptum  S>c  rccogni- 
cam  tj^ani ,  ab  lifJem  quibus  inceruenientibus  apcrtz  func  >  obngncHiur, 
tuncdcindec^  iviiccancur  vbi  fignacores  ipH  (Int)  ad  infpicienda  <igil Ja/ua. 
Ex  quo  inccrprctcsinfci  unt  neccirariam  omnino  cflc  fignorum  rccognitio- 
ncm>ica  vcquamuisexcaufaditfciri  nonnunquam  poiliC}  canitanicn  Rai 
tindemiiliquando  ncccfTe  dc  ad  validitaccm  ccflamenti.  Qu^od  probanc 
ex  Li.C.  eod.ftt.  AdJuncquc  tnucncam  ob  hoc  lollcnnicacem  illani  vcccrem 
publicandorum  tcftamencorum,vc  (i  quem  ex  ceftib-js  moricontingac  non 
jdco camen  inhrmctur  ceftamencum  quod  iam  tuerit  publ jcatum  ,  &  dc  cu- 
i.is  (idc  ac  validitatcpoft  publicacionemdifputari  non  oporceac.Sic  namque 
iiii  W/.i.C.J/.  tit.  teJ}Af>i.(juem.dper.  Adferunr  ctiam  tcxtnm  iuris  Pontificijin 
iifl>.i.E\tyJe  fidjnjiruni.\\>'\  rcfcribit  fummus  Pontifcxi  Non  poflc  vidcn  in- 
l\rumenium  autheniicum  (i  tcftcs  in  co  infcripti  mortui  fmt  antc  di<5ium  te- 
rtimoniunrde  iis  quac  inftrumcnto  cwuinentur.Ego  ver6  fentcntiam  jftam 
Itcuc  a  tcftamcntorum  fauorcpror!usalicnam,itafaHi(Iima(Ss:  improbabiiif- 
fimam  femper  exiftimaui.  Ncc  cnim  rccognitioncs  fignaculorum  &  fub- 
rcriptionum  aJ  clTcntiam  &  validitatcm  ceftamcnti  pertjnent »  fcd  fubfcri- 
ptionc5ip(^e&  (ignacula:in  quibus  finem  tcftamcnci  confiftcrc  ait  Thco- 
6oimstn  l.  hjc  cor.fulfiJ^:m4  n.verpc.finem  Auiem  C.dcteftjm.  At  ncque  ad  vo- 
luntatis  probationcm  rcfcrri  poftunt ,  quod  tamcn  n^alc  ac  parum  caute  Vi- 
gliusadmictit, fedtantiim  ad  probationcm  follcnnitatis.Nam  qucnudmo' 
diim  non  fufficit  vt  conftct  de  voluntatc  teftacoris  in  tcftamci^to  decIaratJi 
li  non  apparcat  follenncm  cfTc  illam  voluntatem  &:  Icgibus  adprobatam 
quxab  Vlpiano  noftrodicitur  iuftain  diftinitione  teftamcnti  /.  i.  D.^ut  teji. 
fu.pojihi  ncc  follcnnitatem  intcrucniirc  fatis  cft,nifi  probctur  intcrueniflc, 
cum,vt  cft  in  vulgari  brocardico  i  Non  cntium  ,  S>c  ncn  apparcniium  idcni 
iudicium  fit:  Itaqiicpamm  cftcxtarc  fubfcriptioncs  aliqua$&:  fignacula, /i 
non  probciur  cuius  linc ,  quod  non  nifi  pcr  rccognitioncm  ficri  poteft.  C:r- 
terum  quid  nccclFc  cft  fieii  cam  rccognitioncm  pcr  cos  ipfos  qui  fubfcripic- 
runt  &  (Ignauerunt,  fi  pcr  eorum  vcl  abfcntia  n  ,  vel  mortcni  conrjgerit,vt 
fussfubfcriptiones  fuaque  figilla  rccognofccrc  non  jiollint?  .Aut  quid  rcferc 
pcr  quos  recognicio  fa(fla  (icdummoJo  (ic  fadam  c(Ic  conftct,vt  dc  fublci  i- 
ptionum    figillorum  fide  dubitari  uuilomodo  pofrit?An  enim  idcirco  mu 
nas  vcrum  eft  Titij  fubfcriptioncm  &  figillum  clk,  quod  non  a  Titio  ipfo 
i^in  (nrxc  defunao  vel  ablcnie  rccognitio  fada  Gt,  fcd  ab  a\iis  pctloms  hde 
digni^?  Nam  &  cum  teftes  abfunt ,  &  rcs  vrgct ,  adeo  vt  neque  auocari  Imc 
rcium  fuarum  incommodo  poffint,  ncqi;c  expctflari  vt  ad  cos  iviittaiur  a« 
recognofccndum  ,  Placct  noo  eo  minus  jnterim  aperiti  tcftamcntum  dcDC- 
rc  interucnientibus  viris qui  fin:  bonac  opinionis  &  fama:  vi  fupri  dixunus 


cerciftimam  rccognitior.cm  ficeftcsipfi  qui  fubrcripfciunc  &  fignaucrwnt, 
Cuas  fubfcriptionc>,fuaqaw»  (igiUa  recognofcam :  Idtoquc  bcne  ^^*'" 
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XMtuvn  c^c  vt  ciufmodi  rccognitio  Hat  fi  cjuo  niodo  fieri  pofljt ,  vtcjuc  ctictn 
pait  apcrtas  corain  honcdisperfonis  tabulas^rurfumquc  obfignatas  mitran- 
t^c  tabt4z  aJ  ctA)esabrenio>ticati  bene  Alex.fcripfit  Att  dJ,  i,  malc  in  hoc  a 
VigliamKlitttAi»  Nhainiiii  vt  ^uantimi  fiert  poteft  IniiKlibus  &  ftlficiri- 
oMiMw  irft  pnBcladator.  Scd  (i  tedes  ipfos  onnet » tat  cx  oimifbns  irli- 
^BO»  UI1I  cowigefit»  Dico  niiiil  prohibtte^o  tninus  pcr  alios  probz  opi- 
aiottis  viros^arecognitio  fi.it  >  E4mquc  potitlsampledendam  elTe femtii- 
tiaan^quam  vtin  anguftiasilhsteftamcnti  rollenniiaicm  quarrc  vcrt  intcr- 
nencrit,redigamus,vtprobari  nullo  modo  ponjt.Nam  quod  in  omni  aiia  ir» 
lis  parteobtinet  vtampliandarfmt  &  adiuuanda;  probationcs  potios  qusm 
coari^ndx ,  cur  non  ctiain  obcineai  cikm  agituriion  6t  probanda  teftztoris 
iobiiim«MtMRilmtfoproiM«dat<eftMn«mirollcm)itat         aego  ex^- 
ai6fiDffearec|iuriprobacione$inprobando  tcflamtntoy^aiQ)  r-cqairi  fble* 
aatcdm  cie  a!ia  i|aalibct(iae  iotMr  vinoatliae  vlcima  volumaie  protMnda  dii» 
j^Oiatflr JB.t idcirco  maiorcsqaoqueiac  plnres  rcquiri  follcnn ifntes ,  proptcfl 
perictthinKjuodmaius&grauiuslubeft  comminifccndar  faUitatis,  icd  fol- 
Icnnitacuinqpai  in  teftamcntodicuntur  intenieniircqaalcs  quant.Tque  iii- 
teraenircdeDQernnttnego  di^ihorem  probitionem  e(Ie  debercQM^in  po- 
tfi)iCflncoiiiciliorem  quaiit&ftuerabiliora  fuoc  teftamemi » fi  cum  alio  cu**' 

tpr*-.  — '  .  • 


.    •  .  . "  •  •      '  . 

^r^^\      l  ivs  dico  quod  nec  intcipietes ipii  ncgaac» Si  vniwc» 
ieftibu»qni  rub(cTip£ef unt  &  Hgnaucrunr.dubicec  adhibiiy» 
ad  recogi)Q(cendun),an  Lbfctiprerit,  &  ngnaucrit,  non  e^.' 
,  minus  valcre  icftamciuun»  fi  modo  ipfius  fubfcriptio  &  fi- 
^iilum  dXc  aliuiKie  probctur.  Nam  ctfi  tcftts apertc  ncj^arcc 
^,—^  .  ,  ^lerecogfiofccrcperindcadhuctamen  aperircnriTTtabula:^ 

JoamiKoainaiiifeftaiUaiicgatioiieAe  contndidioiic  fierentiurpcaa; ,  vc 
riptuin  eft  in  UufMfx^  ibifi»t.D*tr/him./fiuiikidmu^»  Qnantb  niagts  ergv 
f^ebitteilamemuin  a  follcnni  leftiaaonamero  fubrcriptum  >  fignaiumquc# 
cum  fubfcriptiouum  &  (igillorum  recognitio  fatf^a  elHteAibusfidedigmai 
liobhgnatoie.s  ipfi  iadelundi  proponantur?Neccnim  qui  non  recot»no-' 
ku  idco  quoii  C\i  dctundius,  coniUarari  rede  potcft  ci  qui  ncg.u  fc  rcco^no— 
(cere,autqui  Jubitatanrccognok;crcdcbeacan  ncgarc.Ct^m  potuji$pi,^ru- 
mendum  UiS&rt  ii  f  iuerct»yt  foan)  rab(atptioocm»fvumque(igiliam  reco- 
gnofceret>iCbitisiub(cripdonem  £giUtjm<]aeedea]titcllcsfidcdigni  reco- 
goofcunc.Au]u:,inqnit  iuUid4LLt,C'  ''^-  ^Mem.  dprr,  prioata  rcriptar»efti 
qu9^  tcllibus  rubrcripta&  (ignatafuitNuilaergo fidc  faccrc  potdi  ft  tcHcs 
jiabari  n6  pofTmccyiia  niorcu].Ego,inqui}C6fccutiQneiftancgo»l>e6nit  c- 
nim  priuaca  cffcfcriptura  flatim  atqucfubfcriptionfi  &  figillorttrccognitio 

h 


fifta  ed  fufficicicr.Et  quauis  priuaia  fcriptura  ellct»arqu3  tamc  probaret,du- 
B)odb  peri4pneostcilcsde  ij^il^^dc  ^^t^»l^\i^irndi^f$,hptdefi^tw'j. 
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l.firitpurMs  ii.  C.^Hiptiior,  /»/»/^«o>./;jfcf4»/,Noii  cnim  difFcrcntia  intcr  pa- 
Micam  t  &  priuatam  rcijpcuiam  iti  co  c(\  quod  fola  fcripcura  pubJica  pru- 
bcc>priuita  ver6  nihil  >  lcd  in  co  rancum  quod  pubhca  per  i'c  ibl-a  prabar» 
Camq;  obciiufa  diciCur  probacio  probacaiPfiUaca  vciopcr  Tc  fola  nmiipro 
bat|(cu  rccoguicioiie  dcinum  fccuca^C^rcrum  aii  ab  hoc>an  ab  ilio  rccogni- 
tio  iiac,nihtl  inicrciljdumncfiacvcnullalaboretiurpicionc.QuiJquod  in- 
tcrpretcs  ecii  ipfi  admiccuntiSi  morcui  lint  antc  rccognicioncm  ahqut  cx  tc- 
(libus^qui  rubrcripfcianc  &  /ignaueranc  »noccrc  quidcm  id  hcrcdi  fcripcoi 
necxcu  cefljmcnro  hcreditatem  peccrc  polTic  *  lcd  camen  liccrc  ipli  citra 
tuiCi  &:ciiiii.niS  viliusopprobrmdeiundi  bonainceiiaci  iiiccciroribus  laqua 
iniullis  cxtorqucre.  Qiiod  nominacim  BaJd.  &  Jaf.  4</ dJ.  i.C.tefi^.  qutm»^' 
^r/.cradidcrunc.  Annonvcrbqui  hoc  admiccunc  proficentur  apcicilLmc 
iummam  ^qu  iMCcm  taccrc  pro  ccItamcnto,&  quod  cft  conrcquciis  cuiucn- 
tcc  iniqujm  eircconcrariam  fenccnciam  perquam  ccAamcnci  vaiiditas  im- 
p-jgnacur-  Altoqum  quid  iniquius  dici  ponci  quani  vc  licercc  bcredi  rcripto 
pofTcftioncin  per  fc  occupare  quam  pcr  iudiccm  adprchcndcrc  non  pollct?' 
An  no  hoc  pugn^ircc  cuidenccrcum  luris  rationc&rcgula  dcquari  Ijiontti 
fin^ulu  il6.de  re.tH,  &  cot  aliislocis  repetJCafNeqifanc  tcilamcnti  Tollcnitas 
quam  lex  rcquirit ,  illa  c(i  vc  eos  ipfos  fepiem  tcHes  adhiberi  ncccrfe  (ic  io 
xecognofccndo  ccftamcnto,  qui  adhibiti  fuerint  inco  fubfcribendo  &  ob- 
lignando  ,  fed  ilU  tanriim  vt  quo  temporc  tcftamentum  fic  fcptcm  tcftium 
pubcruvciuium  RomanoiUt&rogatorirprzfcntiafubfcriptiones  Sc  HgnaCfi- 
i.i  adiiiberi  ncceifc  iit.Qtio  fadko  cum  propriis  viribus  teftamcntu  fubfiflar. 
Quid  abfurdiiis  dici  potcfttquam  obrupcruenientcm  cafumdcfandli  vnius 
exteflibu$,corrucrc  reftamentum  quod  ab  iniriocOnftitcrit ,  tametti  per 
recognitioncm  tbaliisfadam  probctur  follennitas  interueniflc?4rg.  /.vrr- 
his  ietati  ^.m  fin.  D.4(i leg./u^td.^imdc  quod  ohm  plerifqnc  prudenribus 
non  tamcn  omnibus  placuit ,  £a  quae  femel  ab  initio  conftitcrunt ,  Heri  ni- 
hdominiis  irritafi  ad  eum  cafum  pcrucnianta  quoincipcrc  non  pocncrunC 
/.  efuu  tn  eum  c*[t*ni  17.  ^D.-id  4d  leg.  ^quil.  l.  exthitho^Z.penult.f.x^D-  de  yer . 
•hli^Mi.  conibt  apud  Bartolum  cactc;  oiquc  mterpreres ,  ad  ca  non  pertincre 
qua:  formam  fuam  plcnilTimc  pcrfc<3:nm  aliquando  habucrunt»  Ne  alio- 
quin  cucniat  vt  foUennitatcs  legitimx  pcndeant  cx  dnbio  iciLmeucntu» 


quas c  contrario  cx  folopracfenti  Ihtu  cius  tcpons  quo  adhjbentur  a*ftimari 
oportct.vt  ab  iniiio  lex  ccrta  f  t  an  valcat  aflus &  fuDiiftar, an  non  :  Qua  ra- 
tioneilludctiamreccptum  cft  vt  a£lus  lcgitimi  necdieni  rccjpiant,nec  con- 
dicionc,ncquc  cacita  magis  quain  cxprcflam.Cur  ergo  ex  fola  fupcrucnun- 
tc  ccftium  morce  corructteftamentum  quod  proba.i  poflBcab  inicio  v.iluif- 
fcfuafqoc  omncs  habuifle  follennitatcs?Aut  d  ius  ita  eft ,  vt  a J  validitatcm 
teftainenci  necclVc  fittcftesomnes  viucre  in  diC  vfquc  rccognitionis,  quo- 
modo  ficri  poteritin  tanta  hominilm  niorcalicate,vt  ex  folo  lapfu  dcccnnij 
non  corruatteftamcntum,quomodo  non  corruere  fcriptum  cft//i/.^"^'"'^ 
27.  Q.de  /rn.cuni  vix  iit  vt  intra  tanti  tcmporis  cui  rici  la  non  moriatur  ah- 
quisex  tcftibusadhibiris  ad  follcnnitatem  tcftamcnti.ArgumciUum  Vigh) 
cft^non  quidemncccnariuintfcd  camen  fatisprobabi^. 
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$i  tkfjffuhns  i^noTMnte  vilUm  mortuo  teffMtore  dtt^ri^it  fjr  si: 
lj9it£J§$d»QJ)imH4tit49lluuL 

^^^^"f^^^  1  s  I  autcm  panim  rcfcrrcarbitroran  viuo  auhucan  mortifo 
fT^d^  iam  tcfiatorc  obllgnaiorcs  decclTcrint,  cil  taincn  h^c  noi^ro- 
^^■fl^ £  rum  fcntcutia longc iniquior  iipoiiM non  niii p©ft  tciUtoris 
obitainfatitvtuoqoideai  iplOMidigDorantetcAcsdecciriile. 
Qut  J  enim  poffit  imputareteAatori  qoiSe  teftando  ^llcnni* 
liies  oiDpietadiiibuit,  quasadhiberedcbuit>&rupcrftitibusdcceflictefti*- 
bat>aiit  tgnorana  dcfun^scoiiquos  (i  dcfL  ndlos  rciuiiTct,  rcceptamc); in— 
terpretiainiqitentiam  proiurc  ccrcifljmohaberi  didjctlTct,vtiqucr.liucltc^. 
ibmcntum,i(fe(l  canHcm  quidcm  voluntntis  fuar  icflationcm.fcd  coram  ar- 
liis  teflibus  cdidifletiNam  ti  ob  hanc  caufim  piacctcorfdicioncm  tcftis  pu^ 
tatiuam,  vt  Baldu&lo^uicur  yfufficcrc  ad  hoc  vttcflamcntum  ruilcnnitcr  ia- 
^um  videacur ,  quamois  cx  poft£ido  vtricondicio  dctegatur  qux  cclleui 
tam  ip(b  tcfiamemi  tcmporc  inbabikm  minufq;  idoaeom  fiKiebatil  i.CJ'#- 
a9KM0.Bt  haoc  (an^apeitiomium,quam  vt  plunbus  probanda  videacur*Ncc: 
camrn  po(Tum  prsetcrmitterc  quod  Viglius  adducic  ex  /.  t///.  ^.ir  ediSl.DtMt' 
tiddr^eOetid^  vbi  cxtat  celcbrisilia  luiunian}  conilitutio,quaehcrcdcR]  tc^ 
flamento  infticuttira  iubec  mitti  ftatim  in  pofl"c(Iioncm  rerum.hcreditarjar- 
rum  Ji  moclb  tcftamcntum  oftcndatur  non  canccIIacum,nc^;ibo!itum  ,  nc'-. 
que cx  quacunqucfux  torm^ partc  vitiatum,iedquod  iu  prima  hgura  {ine.* 
vUa  vicupcratione  appareat>  &  dcpoiitionibos  tcfiium  legitimi  numeri  val* 
IttBmiitrDepofitioneseoimdixtt  luftinianua  hao4  dubiipro  fub/criptiG^- 
aiws  &  ob(ignationibus  tcftium ,  quas  ficut  ncccftanas  cfle  ncmo  ambigj^ 
vtteftamctum  foilcnncacpcrlcduui  dici  p.oflit>Jta  «arona  rccog^iitioocmt 
aihil  ad  cilcntia&  validitatcm  teftamcti  pertincrecxeoimclligtmus,  quod. 
nulluni  dc  illa  verbum  apud  luftinianum,qni  fane  non  miuus  rccognitionijri 
<J\»im  (ignaculonimadhibcndorum  ncccliic.ucin  irrogallct>fitcftnmc!i  va-- 
J/ditas'S«.  follennitas  non  mious  cx  rccognitione  quam  tx  adiiibiuoiic  obii-. 
^nationuin  peodcrer.Ncc  cft  quod  cum  B^do>PauIo  Caftretiii  aliii^i  inter- 
fmiI>us(epjrciCini6mpjc>flcftioni8lMCpavtca.€ao(a  propiicutis  »  Qua(il 
miotiaoccc^^  rit  hcredilcripc<yrecogniuo%miCttlorumad  hoc  vc.iit! 
po(rc(Iionemmtccatar,quam:rtiicrcditace  peifKC.&  vindicarc  poftjt.  Omns  i 
«ttmcafuncceftecfttaieapparerct<ftam€tUDi,vrnihiIddit  ci  follcnibus», 
Ncc  q  lifquam  probabiliicr  diHcrit  tam  facilcm  cflc  iuJiccm  dcbcrc  ad  da- 
dam  hcredifcripto  poffcflioncm>cjiu!m  pra.'L!idcatc(Ic  poltmodum  ci  ai.flc- 
rcndd.  Itaquc  fi  vcra  cfl^Lt  imcrprctum  fcnccntia,non  minus  inquirerc  iudcx ; 
dcberct ,  An  (igiUoru  recognicie  fiada  c^Tecaut  faltcm  anficri  adhucpo(rcc>, 
tdc^Anteftesirobfienatorei  vioerctiQuam  deilloiiiquirendomprorrDt^ 
babeiyAn  iicptem  teftiboi  obCgnatnm  fattftamcoiom.-  Vtnisnqnf  enim 
perinde  ad  cxtridTccamteftauieti  formamacfolJfOiiitatc  pcrtiucret.  Qiiar 
^m  noii  dubito  qttia  rccognitio  illa  qux  non  e(i  nccc(Taria  in  poiIc(Torio>^ 
ACceftaria  fk  in  pctitorio  ,  Scd  hadcnus  tantum  vt  cx  teftium  qui  rccogno- . 

&cotiulc>.»,  itfctroiniwc  '^ohftg^vtim^jfiAmbfigQuorum  via..^|^ 
....  .  ^  ^ 
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Icnntcatis  probatio  pencieat,&  vt  mortuis  te(\ibus  fufficiat  comparatio  lite- 
rarum  Sc  ligillorum  non  folum  vt  Baldus  voluit  in  poircnbrio ,  in  quo  nihil 
talelex  cxigit  a<i  primam  tcdamenti  fignram  extrinfecam  conflitucndaini 
fcd  in  petitorio  etiam » quod  ille  negit »  Cum  publicari  teftamcnturD  nihil 
pcohibcat  poft  figiilorum  rccognitioncm  ritc  fadiam,a  quocunque  tandcm 
tafl^  ilU  fir,dummod6 rollennitcr  &  cx  iudicis  auth«ritatc.  Non  cnim  iJe6 
fitptjblicatto  tcllamcnti  liuc  in  fcrjptis,liuc  pcr  nuncupationcm  cunditum 
f\l  vc  tcftamcncum  valcat,  c]uod  vciquc  &  validuni  &  a  Icgc  conHrinacuin 
eflc  iiccciTc  clt  pritifquam  publicetur,&  vtpoflitpubliciri:  Scd  vt  publicati 
fcmcl  tclU'ncnti  lides  non  intcrci<iat,quamuis  ip("a  matcria  in  qua  primuin 
atcftacorc  (criptum  tcftamcntum  fuit  cafu  aliquo  amiila  probctui  ,vt  fcriptu 
cft  tn  LpnbhcMtt  i.Q.dt  te/latn.Qi\od  vcrb  noftri  obnciunt  exdiil.cap^.  Extr* 
de  fid.indrum.  licut  aJ  tcftamcnta  qu^T  a  tcftibus  teftamentariis  fubfcripta  & 
obfignara  fjncnon  pertincr,ita prorfus  a  noftro  tradatu  aiienum  cft.  Mul. 
tum  fiquidcm  rcfcrtan  alicui  inftruiuento  tcftcs  infcripti  fint  dimtaxat,  vt 
tcxcus  illc  loquitur,id  eft  nominati  in  inftrumento  quod  corain  ipfis  faitum 
dicitur,anvcr6fubfcripferintipfi&  fignaucrint.  Priorecafu  folatcftiuno- 
minaiio  nec  follenc  Facit  inftrumentum  ncc  autheniicuin,  fcd  necclTarixo- 
mnino  funt  eorum  depofitiones  idcoque  fi  antedehincti  lint  tota  inftrumc- 
ti  ti  ics  &  probatio  corruit.   At  pofteriore  cafu  follennis  fcnptura  cft  Hcct 
nonvlumfit  publica  nec  nroindc  hJcm  amittit&  fupcrueniente  monetc- 
fttum  quippc  quorum  fubfcriptioncs  &  oblignationcs  pro  depofirionibus 
fint ,  adfo  vt  &  dcpofitioncs  dicantur  tn  dttl.l.vli.Cde  gdtSi.Dtut  Hadr./»!- 
lendXX      &  Baldus,vt  nihil  ignoraftc  ciicitur,bcnc  vidit  ad  dt^.cMp.i.Extr, 
de  fid.inflrum.& ad  dicJ.l.v/t.nHm.  i^.&  2.0. iWud  planc  no  rcprobo,Qiiod  fre- 
qucns  vfus  induxit,vt  co  ipfo  tcmpore  quo  tcftamcntum  fit,  &  poft  adhibi- 
tas  fubfcriptloncs  atquc  obfignationes  tcftium,  fiat  rccognitio  fubfcriprio- 
nu'n  &  figniculorum  ab  iis  ipfis  tcftibus  prar fcnte  etiam  tcftatorc ,  Dequc 
ei  rc  inftrumcntum  publicum  a  notario  confcnbatur,  vt  ncque  tcftamcnti 
fidcs  q'ioi!  fuis  omnibus  foJlcnnitatibus  inunitum  lit ,  ncquc  rccognitionis 
vcritas  in  dubium  rcuocari  poffit.Non  cni<i)  pof/it  quis  hac  parte  nobis  ob- 
iiccrc  quod  nos  intcrprei ibus obiccimus  in  prxccdentibus ,  Abfurdum  cffc 
vt  quis  dicat  tcftimcntum  nuneupatiuum  proban  pcr  inftrumcntum,  fiqui- 
dcm  teftamcntum  infcriptisde  quo;iunc  aginius  non  proUstur  hoc  cahJ 
per  norarium  fcd  pcr  iuftas  fuas  Icgibufque  prxfcriptas  follcnnitiitcs ,  id  clt 
pcr  fubfcriptioncs&  fignacula  teftium,*Sollcnnitatc$  ver6  pcrcarum  rcco- 
gnitioncm  Icgitimcfada,ipfadcniq;  recogniiio  per  inftrumcutu  &  fcriptu- 
ram  notarij.  Nce  ob  id ,  quod  viuo  teft;\tore  ca  recognitio  fac^a  ht,nocerc 
dcbet,  cum  nec  quicquam  vctct  publicari  leftamcntum  viuo  adhuc  &  p^' 
fcntc  teftuorcfi  tcftator  ita  ficri  vclit  vt  BaUus  iradat  dd  dJ.publicdtiwji»' 
Ctde  teflAtn» 


ERROR  SHXTVS. 

Dt  tefldfj^t  tjHodper  dnos  ttf^es  prebMur fafium  fnijf* 

(namfeptemteJlihHi» 

'  ^  pifputa 
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^y^^^  I  s        4»Aiuit  iam  oliinii{Ci|i}(ftiol«ier VfterQsgfoC. 

f  V  'r  %  \  ^^^^^^^ '  poA<]nam  Martinus  tcntarcprimusaurus  cA,  quod 
v..^^  f  sntc  ipfum  i.cino dixcrat,  Poflc  tcftarocmi  rollcmiitatcpro- 
bari  pcr  duos  tcftes,quamuisvcriias  voIuntJtisnon  nili  pcf- 
J^i^i^'  fcptcm  tcftcspiobari  pofiit.   Difputationi  caufam  dcdjt  rc- 
riptutn  ImfeTitorl%GordiimtHl.i,CMhfm.pifi./ecM»d,takuJ.cuius  vcrba 

^fUm^fi^tilUmnfigUtJti^ 

fumfi  tMnimmmtrHm  Mdftttjfefiftfcnpns  ufUmtmtmdtf  dHmftt^f^mi^ 

emtU  ttfiMmtntitm  fa^nm  vuitri,ac  fecHndHm  nnncmpatmum  hnorum  f  rjf^ftgi 
wtm  deferri  exp/oraft  turu  tfi.  Sic  cnim  poftcrior  pars  refcr  pti  a  Martino  ac- 
eepta  cft,vt  eundcm  quidcm  nunicrum  fcptcm  tcftium  in  tcftamento  nun-' 
eupatiuo  adcilc  oportcat,Scd  adtuiflb  probari  tamcn  poflit  per  duos  tantum 
teftcs  ,  qua(i  iioc  ipnim  fatis apcrtelmperator  exprimat  iis  vcrbis  fidtceri 
Mi^toiUo  iciltcet  io  ca»  reoi  pnrfcripto  nuniero  tdfthim  per  c^uos  id  pro- 
kri  4fibcat,quoiiii.vbf  noffienit  tcfiittm  06  tdlicitiir»  etiam  duo  fnfficiunt: 
cnm  pluraiiaelocotioduorum  numero  contenta flt    vin nurr^ermiu^t  de 
a5/?t^.£t(lantemnouam  iftam  Martini  opinione Accur/iusnofternoopro- 
bauit,tlla  potiflirauni  rationc  quar  magna  fanc  cftjftatim^;  occurrit^  qu^ 
ti  noD  poffit  vtprobcturfoUcnnitas  tcftameti ,  quin  hoc  ipfo  probcturvo- 
lontas ,  quia  ncc  potcft  cognofci  quaiitas,nin  cognofcatur  fubftantia  l.eitu 
ffttin prtHincia^uD.dereh»crtdit,  Praefcrcioi  vcro  fi  icftcs  intcrrogentur,. 
^^iadiiioditm tnierrosidi iunt,yBdelciaAtqtt6d  teftabatur is  quem  foi. 
mtktn  tdbtnm  fiiflVdeponunt;  (Ittcnam^fiet^vrneceire  ficeAadepoDere 
dc  vocitarerei » de  de  fubftantia  ipfa  tcftamcnti  ».qnamtnmcn  necMartiouc< 
j|des«egat  per  duos  tcftes  probari  non  poflc)  Frcqucntiorniiillominfta  in* 
tecpretu  fchola  cum  Martmo  hac  parrc  fcntit ,  Scd  co  demum  caitinec  alio) 
pncterca  v]lo,quo  aduerfarius  confncatur  fadlum  cfle  tcftamcnti;m,at  negct: 
duntajcat  fj<ftum  cfle  f(;)l!cnnitor,Proptcrea  qubd  hoccafu  voiuntas  tcftato- 
rjs  dubia  non  fit  quam  aducrrarius  confttctur ,  fcd  folJcnnitas  fola  probandat 
actinqsaconNamfiatim  atque  fcparari  poteft  caoiii  voluntatis  a  caufa  foile- 
Vfflte^cmo  exinterpretibtta  dobitat  quinibllonnitas  per  dooatantilm  tt.- 
ftcafiibari  poffit*AtTntfiia  alia  iia  incnf  rit  ratio  b«(itandi,qi]od  iiherealo» 
grtimql^eaturconditam  eife  teftamentnmi  nec  nifl  follcnnitatem  neget». 
teftc5  antcm  dc  follcnnitcftamcnto  dcponant,  dc  alio  tcftamemo  vidcatur 
faifla  confeflio,dealioautem  probntio.    Ciim  is  qui  tcftamrmum  non  (oU 
lennitcr  fadum  confitctur ,  non  poflit  vidcri  dc  co  ipfo  tcftamcnto  fcnfifli: 
quod  follcnnitcr  ta<5tum  cflcprobctur.   Ncc  quod  pluraiitas  teftanunto- 
nim  non  prxft)matur,ad  rem  £icit.  In  promptu  enim  replicatio  cft ,  ita 
demom  tdTer^  dicl  ii  non  ex  adis  appareat  de  pluralitate»  In  prcpofito  au- 
tem  fatf  a  apparere^  cikm  tefiamenntm  fbllennc » 9t  non  fijUennc  non  poffiot: 
«flevnom  &  sdcmnomero.   Itaque  nullttm«dminiculum  inquitBaik 
dna  »  recipcrcteftes  poflbnt  exconfeflione  quacdida  tcftium  non  con- 
tingit?  HiC  nimirum  ncccffaria  fuit  fubtiJitas  Bartoli  qui  adl.  btredtsftUtm* 
u.  D.ejHittftam.facer»poff.  primus  docuit,  vclutrcracdij  loco  ,  intcrro- 
gandos  cflehoc  cafu  tcftcsante  omnia  ,  Vtrum  plura  tcftamcnta  tcftator 
feccrit?  Quo  ncgatoconfe<^ucnsfictncccflari6  vt  iiondc  aiio  tcftamcnto 
judcci  £pifiatdcpooe«e  quam  quoi  bcres  ie^timus  confeflusiit  iaduni 
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elTc.  Er  in  hac  fubtilitatc  conciuicfcit  Baldus     dtElJ.i,C*     bonor  pojp/e- 
■cund.ti^ul,  quamuis  Ijartoli  traJitioncs  vt  plurmium  improbare  folcat  ftu 
dio  coiuraJiccn.li,  tu:n  quocjue  cum  probai  c  potius  dcbcrct.   Indcquc  m- 
fert,non  quod  aitj  folcnt  diccrc  Djplicem  cllc  probaiioncni,  vnam  volut  i- 
tis,aliam  follcnnitatisjfcd c  cotrario  ncc  iurubiilircr,  qnod  antc  illum  forMf 
tis ncnio dixerat  dupliccm  cfle  foIlcnnicatcm,vnjm  voluntatis  ,  aJiam  pro- 
bationis.Sollcnnitarcm  voluntatis  probari  dcbcrc  pcr  tot  teflcs,  tjuot  func 
nc  cll.trij  nj  t.nfto,id  cll  ad  ipfam  voluntarcm  conl^itucnilamt  fcJ  ioilcnni  - 
tatcm  probationis  per  duos  tcltcs  probari  polVe.  Vidoamus  atxciu  an  noa 
scq.-e  ntig  itori*  fiiu  traditioncs  il\x  interprctum  &  diftmdioncs.  Suppn- 
nunt  cnitu  omncsnc  pro  certo  h.iben:,fubftan!ijm  tcftamcnti,hoc  cd  tcila 
mentuiTi  iprum  probari  poiVc  pcr  fohm  lcgicimi  hcrcuis  auc  altci  ius  cuius 
intcrlisc6tcnrioncm:quod  cgo  tam  falfum  clfc  fcmpcr  crcdi  Ji,  quam  quod 
filfiiriiuum.Ncc  cnim  tcftamentumcx  foIattQati.ns  voltintatc  collituiti  r, 
fcd  cx  cat  tntuin  qna:  fit  iuft.i,vt  fcriptum  cl\t  i  l.i.D  jni  le/^AM.f.tccr .  f/ojf.id 
■cH  f  jrcnnis  &:  lcgibus  conrcnianc.i ,  ac  proindc  non  tantiiin  cx  volunr-rCf 
•fed  ctia  cx  follcnnitarc.Ncc  rurfus  follcnnttas  illa  probutur  quoquomodo, 
fc  1  ccrtis  tancum  &  Icgiiimis  modis,id  cft  adhibico  follenni  luin^cro  tcflta 
&  eorum  quidem  tcftiiun  qui  talcs  llnt  qualcs  a  lcgr  scquirunrur,  Mafculi^ 
pubcrcs,ciucs  Romani,non  domcftici,ncc  fort;'itj, fed  extranci  &  rogari.A- 
dcovt  fi  poncrcs  aliciuustcftamcntoadfuiflc  viginn  Scnatoresqui  dc  cadc 
dcfun^li  hominis  volunratc  pcr  cadcm  vcrba  tcftificcntur,tam  pcrfpicui  3c 
conucni  ctcr  vti  nc  dubitari  polTit  dc  voluntatis  vcritatc,non  eo  tamcn  nia 
pis  tcftamcntum  fadlum  probarumvc  dici  polTit,quia  non  minus  Icx  rcqu/ 
rit  vt  ccrtamcntarij  tcftcs  fint  rog.ui  quam  vt  fint  leftes,  ncc  pro  tcftibus  i- 
doncishabctScnatorcs,finon(lncrog.'ti,nonm3gis  aucmfi  niulicrcs  ad- 
hibitx  proponcrentur.  Vndc  cft  quod  qui  Icgatum  fibi  adfcribit  ctiani  dc 
quo  aliunde  qv:am  pcr  ipfius  fcripturam  indubitatc  conftct,non  idcirco  ra- 
mcn  le^atum  confcquitor,/.2.^.if  few  7«iyA^.4^//<r.Vt  ncc  tutclam,qui  fctu- 
torc  fw-npfit  Ux  fenfe  ita  i^.D.  de  teftam.tHtel.hw  idco  forraflc  ne  fiar  inivtu 
voluntati ,  quodquc  vcrcndum  fit  ne  ob  non  adhibi  tas  iuftas  foJIcnnitatcs» 
aliud  crcdatur  voluiifc  tcftator,quam  quod  rcucra  volucrit  ?  Minin.c  vcro. 
Ponimus  cnim  conft.irc  dc  yoluiuatc  tam  cuidcntcr  puta  pcr  ipfius  tcftato- 
ris  fcripniram,vt  fir  illa  inilubitata  nec  vllo  modo  anjbigL'3,vc  fcripttm  c/t 
in  d.l.ex  fnrcntia.Sed  quoniani  nihil  vctat  &  ccrtam  cflc  voIutJtcm,  &  n<^'^ 
•iuftain,  minurquclcgitimam:  qood  ciim  cucnit  nulIapotcfth.ibcri  ratio 
volunrarrs ,  qua:  r.ullani  rationcm  habuit  lcgicimap  follcnnitatis.  Porro  in- 
<cr  ciceros  fiuc  voIuntatis,fiuc  follcnnitatis  probanJaj  modos  ,  ncmo  vii- 
quamcxprudcnribusnoftrisdixitnamcrandam  elTc  lcgitimi  hcrcdis  aut 
cuiufquam  alrcrius  confclTionem.   Kam  quod  alias  dici  folct  nullam  cllc 
certiorcm  probationcm  quam  qua!  fit  per  conteftinnctn  partis  ,  adcoquc 
quod  magis  cft,cxclufis  p  r  conliiuitioncm  Pi incipis,aut  pcr  ftatutum  jar^ 
teris  probationibus  omnibas ,  nunquam  tamen  cxclufam  illnm  intclligi 
fjux  cx  aducrfanj  confcfllonc  induci:nr,ad  qujcftioncm  noftram  non  pcrtt- 
nct ,  in  qiia  ncs;amusfuHKcrc  probationcm  voluntatis ,  fi  nonadfii  ctiam 
probatio  foUennitatis  ,  quam  probationcm  &  ipfjin  quociue  follcnncin  cl- 
fcncccrtceft,vc  Icgifacisfactum  dici  pollicquje  folaicftandi  faculratctu 
<iit.  Ac  qucmadmoduai  bcllc  ylim  &  clcgamcr  M.  Tullius,Rccufarc  pos 
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'Tihn  (Jcbcrc,  quorainiU  ea  qua  luti  hmws  legc,&  concJicionc  viuamus:  Ita 
ncc  rccufarecjuifciuam  tiebcttjuominus  iisquaraiurcprarfcnprjrriint  lc^i^ 
hvsyzc  follcnnitatibus  tcftetur,ciim  folius  Icgis  beneficio  habcat ,  vt tdtari 
^oriit.Etncniiivpriusaatacftpcrlegecluodccim  tabularu  facultas  tcftandi 
<|nain  tucrit  ifsardara&  coagjlhta  follenitatibus  qur  hodic  in  tcftamcn- 
Xi  5  ordinandis  cxigutur^cjuippc  quas  fucccnii  icmporis  partim  c.iiAum  prx^ 
Toris,parrim  mcdia  Iurilpi  udenii.i,ex  partc  ctiam  /mpcratorum  aiithoriras 
4ntroduxit ,  vt  lurtin.rcfcrt in  tttMl.de  tefi^TK.ord.n*   Sufficit  tamcn  ita  coan- 
gjftatam  hodic  cflc  hbcrtatem  illam  tcftandi  vcicicm  ac  plcniniraam ,  \t 
quifquis  mijiiis  ritc  nec  fcruatis  follcnnibus  tcftatusprobatur,  is  nequc 'tc- 
fiatuscffc  videatur.  Proindc  fi  quis  dicat  cum  inrcrprt  tibiis  folam  hcrcdis 
lcgitimi  autalterius  iuftj  contradic^oris  cnii;llibcr  confeflioncni  pofTc  fol- 
lcnnitatumomniumviccm  fupplcrcvtn  hiiintcrfit  an  tcftamentum  ali- 
<juodprofcratur,  an cxaducrfarij  confcflione  faJtum  fuilfc  probctur,  is 
procul  dubio  feccrit  vt  priuati  hominis  conftflio  h  gum  au  horitatc ccnfca- 
tur.-  quodP3p:nianu$vtiquenumqi»amadmirtcrct/.c»/r.  D.de  'uu Ugtt 
>Quidfiponere<tconftarcpcrduosteftc$  vifam  cilc  teftamcnti  fcriprurani 
Ibllcnncm  fuifquc  figillis&  fubfcriptionibus  munitam,qna:  tamcn  ctfu 
liquo  dcpcrdita  probetur,  An  diccrcmus  pofte  ilhm  probationcm  fuflScerc 
raodo  ctiam  dc  ngillorum ,  &  fubfcriptionum  rccognitionc  Ifgitima  pcr 
'jleoldeni  tcftcs  conftarct  ?  Et  non  puto,nam  &  ita  facilc  elfet  fraudem  facc- 
lcgi,&  quod  dircdo  non  licct  indircdlo  probarc  fubftantiam  teftamenti 
...pcr  duostcftcs.  Qnid  enim  prodclfct  probatum  cflc  teflamcntum,  fr  nihil 
^^torum  probatum  cflet,quac  tcftamcnto  contincntur  ?  Quod,  fi  fin<^as  tc- 
';Acs  viucrcquiadtcftamcntum,fiucin  fcriptis,fiuc  nuncupatiuum  adhibi- 
■ti  dicuntur ,  crunt  omnes  intcrrogandi  vt  pcr  cos  probetur  non  folijm  fol- 
Jcnnitas  fcd  etiam  fubftantia  tcftamenti,  pr«fertim  nuncupatiui.  Nam  in 
tcftamcnto  in  fcripti*  difficilius  illud  eft,  fi  non  manilfcftaucrit  iis  teftator 
£i»m  voluntatcm  ,  quac  alioqui  non  nifi  pcr  fcripturam  ipfam  probari 
^l^ct. 

ERROR  SEPTIMVS. 

De  femearia  L  t/ft.C.de  fideic. ^  $,vltAnft, 
defideicjjend. 


E  a.v  E  vcr6  >n  toto  iurc  noftro  locus  vllus  cft  qui 
pro  interprctib«$  contra  nos  adduci  poffit  ,  fi 
cum  excpias  qucm  vnum  noftri  adferunt  poft 
Accurfium  (  nam  in  hanc  fentcntiam  Accur- 
fius  vemt  )  ex§,  vlf  m.  i„pa„t.  de  fidetco.,mt(f. 
heredtt.^  vlt,ma  C.  de fidetconmt.f  vb,  conft.tu- 
tum  cft  ,  vc  fi  is  a  quo  llleicommilfum  relittuii 
djcitur,pofteaquam  nc^auerit,confitcatur  quidcm 
aliqmdufc  rclidmn  cftc,fcd  ad  legi.  fubtSiwtcm 


Digitized  by  Google 


554   ANT.  FABR.  DE  EBLROR.  PRAGMAT. 

recurrat  ncgas  rite  rclidu  cfTe  ac  eo  modo  ouo  rclinqui  iure  debuit,ide{l  in- 
teruenientibus  quinquc  tc{libus,oninino,  ndeiconiminuin  foluere  compel* 
htur.  Indc  namqucapparet  foiam  hcredis  contedionem  fufficere  ad  pro- 
bandam  non  niodo  voluntateni ,  fcd  etiam  quod  magis  cft^rolennitatcmy 
fi  fa^^a  fit  vod  in(iciationem,Non  quafi  confcdio  ante  vllam-inflciationeai 
fafla  non  rufficiat  ad  probandam  voluntacem  :  Sedqiiianonrufficeretad 
fupplendam  rollcnnitatcm  qiia:  intcri!cnifl"c  negarctur.bic  cnim  illa  luflinia 
ni  conf^ttucio  fccundum  loannis  intcrpretationcm  vulgoacccpta  cft  >vt  ii 
hcrcs  ab  iniiio  confitcatur  fidcicommiflum  rclicli'm  e(fc»fcd  mtcrucnien- 
tibus  paucioribus  quam  quinqvic  tcftibus>itie6que  negct  fc  ad  cius  prxfta- 
tioncm  tc>:icri)non  flt  cogendus  roluere  adcoquc  ncc  iurarc  fl  iufiurandum 
ci  dcfcratur,tamctri  decalumnia  prius  iuraucrit  is,qui  fidcicommiflum  pe- 
tit.At  fi  ncgct  rcIiftum,non  alitcr  potTu  ad  folutionem  vrgeri  quani  fi  dcfc- 
rentc  iufiurandum  fidcicommiflario  jurarc  nolit,fcilicct  fi  ho€  fidcicom- 
miflarius  cligat.  Si  enim  alias  centctprobationes  quas  implere  non  podjtf 
audicndus  nun  cfl  deferens  iufiurandum  pofi  alias  probationcs  dcfperatas. 
Si  vcroncgaucrit  primum,dcindc  contclVus  flt  reli6cum,nihil  ci  prout  quod 
pcr  quinque  tcftcs  fidcicommiflum  probari  non  pofl[it,fcd  omnimodo  fol- 
ucrc  cog3Cur,&  ad  foiucioncm  pr«cisc  vrgcacur.Acque  ica  nouam  ludinia» 
ni  conflicutioncm  conciliant  cum  eo  quoda  prioribus  In^pcratoribus  re- 
fcriptum  cvzxin l.jiveritaiii.Q,eod.tit.De fideicSi  vcritasvcl  follcnnitasiuris 
dccft,nec  amplcxus  dcfundi  voiuncatcm  heres  legaca  dcdit,  vel  tranfadicv 
nis  canfa  flipulanci  promific,ncgotiumque  intcgrum  cft,ad  folutionem  vr- 
gcri  cum  non  poflc.Ex  quo  refcripto  manifeftc  apparct  ita  faccre  iuris  ratio 
nem,vt  pariim  rcferat,an  veritas  voluntatis,  an  folcnnitas  iuris  dcflt ,  tum 
quoquc  cum  agitur  dc  fidcicommiflb,quanc6  igitur  magis  fi  dc  tcftamen- 
lo  agcrcturPAt  ncque  hacparte  id  cft  quod  ad  nouam  luftiniani  conftitii- 
tioncm  illam  attinct  conucnic  mihi  cum  inccrprccibus.  Vidco  cnim  non 
dc  qualibet  vlcima  voluntate  loqui  luftinranum, fed  de  fidcicommiflb  dun- 
taxat,Cuius  propria  condicio  &  natura  illa  cft,  vt  follcniiates  iuris  nui/as  e- 
«igat,cum  neque  ccgnicum  fitlcgibus  a  quibus  follcnnitacum  oraniunjo- 
rigofluxit,frdcxfolahercdisfidcpcndc3C,vcidcm  luftin.  ccftatar  initio^ 
e.ufdem  titul.de fideicorn.hered.(*r  titnl.de  lodiciU.  Vt  proinde  mirum  non  ht 
folam  hcrcJisconfcflioncm  fufficercad  probandum  fidcicommiflum  ,cu- 
ius  nulla  prorfus  fit  folIcnnitas,dummod6  conftct  dc  volunratc quehcrcdis 
fidcicomcnifla  eft,de  qua  porro  non  mclius  aut  ccriius  coftarepomtquam 
per  confcfllonc  eiu$  qui  fidcm  fuam  obftrinxit,fiue  hcrcs  illc  fic  fiuc  lcgata- 
fiusjfiuefidcicommiltarius.Nam&alegatario  &  a  fidcicommilfario  rclin* 

3ui  fideicommifl^um  poccft,&  hos  omncs  cafus  luftiniani  confticutio  fupra 
iftacomplcfticur,ncctamcn  dclcgato  loquitur  quod  rclifiuin  ncgctur». 
jnnlt6  minus  autcm  dc  inftitutionc.Et  vcro  non  aliam  luftiniani  mentetn 
fuiflc  quain  vt  in  folis  fidcicommiffis  nouum  hoc  ius  induccret ,  prarter  la 
quod  conftitucionis  verba  ipfa  prxfcfcurc,apparct  etiam  exeo  quod  in  ipfo 
^.W/.prarfatus  ilie  prima  fidcicommiflbrum  cunabula  nb  heredum  fidejpcn- 
derc,&  tam  nomen  quam  fubftatiam  acccpiflc,idc6quc  Diuum  Augufturn 
ad  neceftitatem  iuris  ca  rctraxifle:fubiungit  nupcr  fe  conftitutionem  kciuc 
fuggercntcTriboniano,pcrquam  Auguftum  fupcrarc  contcndcns  difpo- 
iiui  vi^dcicommiiium  qaod  accmcpci  fcripturamjncqjpcr  qumque  tcftc* 
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^fbbaripoceft  ,  MffctredimW^crius^uicrtuatos  dicitur,iuflijran<rain 
probari  poAk  'Kontifoboiitooofeciltio  «ftlfi  quif  cx  co  quod  in  folis  fi- 
Wiemnntflb  loftinianaf  conftitoie  argumennim  ibmere  vefoad  proba« 
^laiicm  teftMienci,(iue  de  legato ,  fiuc  dc  inftiratione  qnmtnr.  Leguni 

cniiD  oinnium  authoritas  rc(iftit,n  e  idem  detcftamcnto  dici  pofHtfquo  iii- 
niirum  nomine  uonalia  voluntas  quam  quar  follcnaisfic  legitima  ftt  (igni- 
ficatur.    Primufquc  hic  inicrprctum  crror  cft  ,  cjuod  putant  pcrin.ic  cx  hc- 
tcJis  lcgitimi  contcflioncprobari  tcflamcntum  poffc.  Secundus  vcro  ncc 
^euior  mco  ludicioille  eftfquod  fidcicommidlis  minus  faucnt,quim  fniicat 
^ibftfniani  conftitdlioi  Qiiando^utdem  noloot  poll^  heredcm  aimmvc  qui 
^og  uus  ficvrgeri  ad  l){liitioncm'fi  tb  inttio  fiitetiur  relidum  efle  fidcicom. 
riniiramvfcd  roilenottcr  itfidum  ncgcc at  illo  tanttkra  vno  cafii  qoo  ficpet- 
lida;  5emendax  ncgando  primum  qu6d  fideicommiffiim  vlfam  rettdttm 
fo,  poftci  confitcndo  idipfum  quod  ncgaucrat.  In  quo  grauius  puniam 
'mciidacium  quam  pcrfidiam.   Quincquc  fatctur  relidum  effc  fi/cicom. 
niHfumjffipd  ncgat  foliennitcr  rciitftum  clic ,  is  haud  dubic  uon  modo  pcrfi- 
•dBseft^  fcd  luam  (jQioque  pcrtidiam  taictur.  Quid  cnim  poflit  dici  magis 
^Mffidainqmunfiquisnegett^       id  adimplqre ,  quod  fidei  fua:  tamcn 
"^Jbnifif  fibm  efle  fitteaco^Qtttmaif  non  fit  mendax  hic  qui  facetur  fidcicom^ 
^Mitmi»  Atitquiprimum  ncgauit  rcIiaum,pofteilver6  idipfitm c6fitecur 
♦quod  kicgaoeiat,  etfi  ab  mitio  mendax  fuit  qui  vcritatc  ncgauit  quam  (etuit^ 
miniis  tatncn  poftca  mcndax  cft  a  quo  tcporc ignofcit  fiitct4r<p  rcli^flum i 
fcfideicommilfum^quam  fi  in  mendavio&  ncgationc pcrfeiie^atttiTam^- 
fimancat  perfidus  qui  folutionem  fideicommilfi  rccufat  prsctcxtu  oniiifie 
foliennitatjs.Cur  crgo  grauius  puniatur  ob  mcndacium  in  quo  non  pcrftat, 
quam  ob  perfidiam  in  qua  per(cuerat?  An  quia  mcndacium  aliquando  iun- 
'■iperfidiae.Nec  quifquam  cx  poenitentia  nocens  eife  dcfinit?  vt  fcriptum  cft 
ikiifmesmea§t6$^7}uUfHrt.fiLt^ui  nec  fioe  mendadoperfidia  vJIa  eife  po- 
Htft,nec  tam  tmpudens  cft  perfidia  quz  coiorealtqoC  licec  impiobfi  ei  & 
«jmeadacio  ouacrit.  Dcniquc  hoc  volo  dicere ,  grauius  cffc  crimen  perfidic 
Otihi  iiientlacij>  ob  idquc  non  mititis  puniendum,  fcd  uot6  gTaoius  quant6 
ttapudentior  cft  qui  fe  perfidum  fatetur,  quam  qui  ab  initio  mcntitur  idco 
tanramnepcrfidusvidcatur.  Igiturfi  isqui  6flcicommi(Tuma  fe  rclidum 
acgauit  priraiim ,  poftca  vcrb  confcfius  eft ,  ad  foJutionem  omnimodo  vr- 
gcri  debetfVt vnlt  Inftiaiailiconftttotio ,  Quidni  ctiam  tcncbitur  is ,  qui  ab 
foicfoconfirflutfiiit?  An  minilsperfiduseftquinegaredebet:  fcfiJcicom- 
'IduSiim  prjcftarc  quod  rcliaum  hitetar,au^  fi  rcltdum  negarei?  Aui  quid 
ei  prodcfie  potcft  ad  declinandain  perficfix  inuidiam,  qu^d  nullit  vcl  pau- 
'  cioribus  quim  quinquc  teftibus  intcrucnicntibuf  fideicommifTuin  rdi- 
ftum  dicat,quod  ?ibi  iniuoaum  cffc  fateatur  ?Curchim  tcftcs  in  fideicom- 
milfo  probando  cxiguntur,nifi  vt  volunias  proberur  ?  Siquidcm  niilla  fol- 
icnnitas  m  hoc  vltima:  voluutatis  gcnerc  nccelfaria  eft ,  fcd  tantiim  veritas. 
Etquod  Ccviptum €Aind.f,vU,defidtie.h*r*d.  quinque  tcftium  numerum 
>|BfidsiaMikMm&lr|;icimm^  habecrationem ,  quafi  vci  iidci- 

«MiflBiffi  lpfirlmtlcgicinia,vcl quod  tfl^aiti1dem*cilet,'itecni|^e  ad 
iiUlenniUtem  aaos  rcquiratur.  Sed  quiaiuris conftituti/fcexThDMiofij 
-  eonftitutionc  in  Lvlt,§.fitt.C.de^MlhiivAtn  qudtiei  0014  nlG  pci^tcftec 

'^'^iammfsm  pMbatiir,paiicioM$  qu^  qmii<^ttiffi^i^iiiffidam^ 
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Suid  fairuacis  incurrat  minore  adhibico  tcflium  numcro,vt  Jullinianus  n  o-^ 
er  ratiocinitur  in  d.Lvlt.C.de fidcic.   Cxtcrum  ad  actutit  ipfum  hdeicom- 
□lidi  vtilitcr  conl\ituendum  non  etTcpro  rollennitatc  ncccirariurn  nume- 
rum  quinquc  te(lium>ade6quc  ncc  (iuorurajargumcnto  iliud  ciLquod  ii  for- 
<»      it;  dc  icltatoris  vulanutc  pcr  ipfius  rcnpturam  conltct ,  njhU  ahud  rcquiri- 
HJUSjVt  hcrcdcm  vcl  ahum  quifquii  grauatus  cll  ad  ladcicommiflj  roiucio* 
nem  condcmncmus.  Quod  omnium  manitcftiflimc  probat  ilic  ipfe  luAt* 
niani  locus,  de  quo  tractanjus  ind.  $.  yit.  fi  quis  ca  vc»  ba  bcnccxpcndjf  c^' 
ne^ue  exfcrtpturA^ne^jue  ex  qmn<jHe  te^tnm  nMmet^peJIit  re^^mfe^art.  Oflc- 
dunt  cniin  no  clTc  vtrumquc  neccllarium » rcdaltcrutruitrfuthccrc  vc  vclcx 
fcriptura  fcilicct  ipfiifs  tcftatoiis,  (ncc  cnim  manu  ipfiuscodicillos  fcribi 
prorfus  ncccfle  cft  l.DiutC.^.eodtctUos.D.de  iur.codteiU.)  vcl  cx  quinquc  tc- 
itium  nuniero  fideicomminum  probctur:quod  ctiam  conltat  ex  l.  cum  pMcr 
^'jj.^.donattottts  de le^.it.z.l.cr '"eptJioU  ii.C.de Jidei.Cmu  tides  epiftoj^  con- 
*  ftarc  poflit,  non  modo  \  cr  pauciorcs  quam  quinquc  tci\cs,  fcd  cciain  finc 
tcflibus  cx  con)pnrationc  puta  litcraruiu,  Quu  ca(u  nihil  fanc  cauOc  c{l,cur 
non  pr^c^tari  debcat  fiJeicommiirum  ,  de  cuius  vcritatc  dubitari  non  ponit: 
vtahbi  pluribus  a  nobiscomprobatum  eft.  Cur  non  ergo  fufiiciet  confcic- 
tia  fola  rclidti  fideicommitTi  pcr  confc/lioncm  cius  iphus,  qui  graua^^s  cft, 
tc(im}l.i.C .eod.ht.de fidetc,  Non  cquidcm  fola  iJIa  confcicntia  fufbccrct  ad 
pia^bcndam  fidcicommiflario  pcrfccutionem ,  licct  fuiiicerc  poffit  ad  daA- 
dam  ci  rctentioncm  vt  tm  d  /a.  Ncmpe  /quia  probanda  neceflario  voluntas 
cdab  co  qui  fidcicommifTum  pctit,  quod  aducrfarius  rclictum  cifc  ncgat/, 
f  o(}ijnn  5-$  A ^'^i  *D.vthgat.fei4 fedetc.ferttMrjd.eMuf.cdMeat.ProbMio  autcm  cjc 
ftdueiiarij  confcicntia  crui  nullapotcftfi  non  isprimumfado  vcldiviioa- 
liquo  confcicntiam  fuam  apcrucrit.  Scd  vbi  con/<:ientiam  prodidit  cxprcfla 
confcffio,nihilaliud  inucftigandum  fupcrcft ,  quod  fideicommifli  foiutia- 
ncm  rcmorari  poflit  aut  dcbcat  ,  Cum  ab  co  tcmporc  apcrta  efl"c  iucipiat 
pcrfitiia  grauati,  qui  fidcm  a  fc  datam  tcUatori  frangit ,  &:  adnr.plcre  rccvfat 
quod  promifit  >  in  quo  vno  clucti  infignis  qua:dam  pcrlidia  ,  Ccrtc  muhd 
grauior  quam  fi  ncgctur  data  fidcs,  qua:  tamcn  verc  daiafuir.  Idquc  lufli" 
wianus  etiam  noftcr  exprimit  non  obfcurc  i>;  d.$.v^t.cum  2h:Jihxrespeyj^dtA 
tentni  adtmplere  fidem  recnfat .V.nom  Lnim  ci\  ad  vitandum  pcrfiuiac  criniefl, 
qubd  hcrcs  fidciccmmiilLiin  i  fc  rclictum  clTe,vcI  fatcatur.vcl  ncget,fi non 
cifc(5lu  qiioquc  ipfo  fidcm  adimplcat,prjcIlando,quod  promiHt. 
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X>i  tmetMti9neMi.§.vU\lnftit.de  fideicJbercd: . 

l  c  F  s  pro  inrfrpretibns,  flatim  feqtji  apud  luftiniamim»'- 
1  j^a/jdo  rem  tta  effefnbfecHtam.  H jrc  cmm  vci ba  funt  qua:  intcf- 
I rctcs  ttknnJc  vidcniur  vt  nouam  iuitiniani  conftitutioncm 
foarctandam  putjucrinc  ad  cuiij  cafum  quo  pcrfona  gra- 
;  uata  noiifoJuuj  rccu(ct  pryftarc  iidcicommiflum  fcd  cnam 
Xf lidum  negcr.VcrCiaj  taolis  rcfponfio  cll ,  Idcb  loquiluftinianuin  if»  n*' 
.^antc,qu  aniauj  in  confiiciuciatio  nuJIa  dubitaadi  occurr  cre  potcrat ,  qui° 
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omnino  Colnerc  tenerctur.In  ea  ni.ntjuc  rc  aua;  ex  fola  interrogaci  6de pcn« 
dcat  1  quarnim  obfccro  iuJfcispartcsaducifus  confitenccm  ciTc  pofluntniA 
in  condcninanilo  ?  Nihilnc  crgo  intcrcrit,in<juics,an  is  contra  qucm  dc  fi* 
dcicommiiTo  agitur  fatcatui  ab  initio  rclidlum  eflc,  anvcro  poflquain  id 
ipfumiam  ncgaucrii?  Vidctur  cnim  repugnarc  quod  in  finc    $.z//f.  fcri- 
ptum  cft  in  h^c  vcrba>.^«p^ /itsa  tfHO  reliolMm  diaiur,po/}^iiam  ne^dMcrif  con" 
fiteatnr  ^utdem  aU^utd  reiislum  ejfe  fed  ad  legum  fuhttlitAtem  recuri  at ,  ommm 
foluere  cogondtu  eji.  Nam  quiJ  taccrcnc  vcrba  iJIa pofi^kamnegAuenty  fi  niliil 
refcrrctan  ne^aflct  antca,ne(.ne?EtruiTum,an  non  mdignior  c(l>^iii  audia- 
tiir  rccurrjcus  ad  fubtiJitatcm  lcgum  podquam  ncgauit  ,  qiiamlinon  nc- 
gaflct  ?  Nam  &:  aliis  plcrifquc  luris  panibus  fua  mcndacio  pocna  condituta 
eA  vti  nepod  mendacium  Iiceac,quod  antc  Jiccbnt  vt  m  l.vlitm,D.derei  vin- 
dic.^uth.itempoJffiorC^^mtpottor.inptgnor.hab.cumfimilih.   At  refpon- 
dco^quod  ad  fuprauiCta  vciba  pcrtiiiCt,rulpCt5ta  ilJa  clic  iuppoJititia,idca 
queiu  cJitionc  ciucndatioie  Ijncisintercluni  quomodociTt.  folcntquxcx 
intcrpretuiii  glciCx  iu  tcxtum  irrcpfcrunt.    Ncquc  fanc  dubii;m  opud  mc 
cftqviin  addita  iintab  aliquo  intcrprcte  ,  quiloannis  opiniuncm  fccucus 
noD  alitcr  codcmi^anduni  putauit  hercdcm  confitcntcm  rciiclum  a  fc  iidci- 
(ommiiriun  quam  fl  ciufmodi  confcnioncm  praeceflerit  ncgitio ,  cuius  Om 
dio  prohibcndas  iJlcfic  fubindc  rccurrereaJ  iuris  rubtiiitatcm.  Scdego 
ccntrant  fcntio  ,  ludiniani  mentcin  enm  fuifle  vt  duos  tantum  cafusdi. 
ilingucrct,  Anrcilicet  isconira  qucm  dcfidci  cominiifo  agiturt  fidcicom- 
miiium  rcliftum  ocgctiquod  ncque  pcr  rcripturim.deiun<5ti,neque  p«r 
<]uinquc  tcftcs  probari  potci^ ,  an  faieaiur,  Vt  fl  ncgct  cogcndus  fit  iurarc 
dcfcrcnlc  iuiiurandum  adore,  nec  aJiter  co^aturfoJuerequam  iinec  iura- 
re  velic :  fi  vcroiateatur  fiuc  antc, iiuc  poA  iniiciationem ,  omnino  cogatur 
foluere,  id citctiam/i iufiurandum  dc conulJum ci  dcfcratur.  Quidcnim 
ncccirarium  efldcferri  iuiiuranJum  ci  quiiam  fatcatur?  Aut  curminorii 
momcnti  ciit  fpontanea  confcfl^io,  qi  am  iuliurandum  vrgentcac  dcferen- 
icaducriario  veJpracftitum  vel  rccufatum  ?  An  non  vtroqitc  cafupcrinde 
vcrum  cfl&  tcilcm  in  caufa  fua  ciTc  &  ludicem  cum  qui  fiue  vJtro,  iiue  coa- 
iuracufquc  coniitecur?  Q^iartamcnluJtii  imiratiocit  ,  quapotiiTi- 
miirti  mouctur,  vt  conuentum  reum  obJiget  ad  foJutioncm  iidcicoininiifi 
quam  recu/abat.   Sed  &  illud  veriijs  dici  poicf^ ,  Tain  ccrtum  fuiifc  luili- 
o:ano&  indubitatum  ius  iIIud,quod  nos  dcfendimus  ,  De  condemnando 
adfolutionem  hercde,qui  fideicommiiTuin  a  Te  rclidum  cfrc  fatcatur  ,Vt 
cafum  hMnc  prartcrmiflfle  vidcatur ,  tanquam  dc  quo  non  niii  abfurdc  5c  ri- 
dicul^  fcrri  lex poffct,cum  non  dcbeant  Jcgcs  ciic  dc  indubit.ito.  Nam  in 
diil^^.vkim.  iis poilremis  vcrbis  quae  nos  fupra  rctulimus ,  Non  hcc  iim- 
piiciicr  ait ,  eum  a  quo  reJidum  cficitur  fidcicommiflrm  fi  confitcatur  qui- 
dcmfcdad  Jegum  fubtilitatcm  rccurrat,  omnino  foluerc  cogcndum  ctre, 
de  quo  ncc  anus  dubicarct :  fcd  dc  illo  difcrtc  inquicur  qui  aliquid  cantum  \ 
fereliclum  eifc  confitcacur ,  ideftminorcmquantitatcm  quam  illaficquae 
pctitur,vt  inteiiigamus  quod  fcquuur  cogcndum  cum  cflc  omnino  folucrc, 
iic  iccipi  oponere,  vc  non  cantikm  cam  quam  confii^ccur  quancitacem ,  fed 
toum  illamquaepcticur  fojucre  compcliatur.  Sic  cnimcxplicat  ilJa  ipf^ 
luHuuaai  cooAiiutio  qu«  cxutMif     vU*  vnf,  yglft  rea^fanditm  ixiftims» 
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mf^i9dtr$ii(t4miV0lMtritiCtcKfiuidim eft > non  vc  vulg6  noltttrit ) /T 

Htdiartm  fidticwimtf^rimexpnne  ,  mnimodt  txMQmmfdeitommtfitfik^ 
fAcere  (fr  faiu  facltoiem  co  ^pellt .  Sccundum  qtiam  mtcrpretationenr 
poncndum  fcmpcrelt  prxccdcrc  dclationcm  iurifiurandi,  quippe  quxnon 
minus  ncccflaria  cft  cum  hcrcsniinus  rclictumcflc  contcndit,  quani  fi  nc- 
garct  omnino  rcliftum  quicquara  fuilfc,  Nifi  fidcicommiilarius  ea  quanti- 
tate  contemiis  ttk  malit,  quam  faercs  confitctor»  £x  e6qur  m  a gis  tntdli* 
pmm  aulm  verum  iic»  quod  moddtitceWmiisabiiiidareapiHl-Iaitiaiaam» 
verbt  jlia  ptfifMam  ne^Mnrk.  Nam  &  ^i;pro  maiore  qtiaiKkate  coniicii* 
tas  minorem  rolam  confitetar,ctiam  minc  negat  rcK^am  ^iMrpeticarffiM 
am^«(iue  p«ft  delatum  iufiurandum  ncget.  Qiiid  crgo  attinet  cjuscrerc  air 
negaoerit  antca  nccne ,  cum  adhucnegct?  Qubd  fi  confitcatur  relidom 
eric  cjuicquid  &  cjnaniumcumquc  illud  eft,  quod  pcticur,fiue  ante  fiue  poft 
tnficiationem ,  ficuti  dclatio  iurifiurandi  non  cft  nccclTaria ,  ita  nequc  lufti- 
fitani  conftituttovllavtcoiidcmiictur  exniaconfcflioncisv|ui  conuentran! 
Nec  magis  permittcmhim  eft  ci  qui  ocgare  niiinqnam  voluit»  vt«d  legumr 
fiMlitttem  recorrat » q^m  ei  qut  nemtt^  ctha  io  fidcicoinmHlb  OMidt 
fiibtilitate  iuri s  quarrcndum  fit  led  dc  fidc  dita » qaam  non  ^neftarie  ftMk 
llominisfit»^  i  ^ictatis  oficip  abeok 
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X>|  i^frttntid  ftdeitmmip,  ^  iMm  aukfiH^  vhimm 
vi^imuitk*  fjr  4iUfi  vmim  25.  €• 
difiiM.. 

rFHeiL  B  tamiim  illud  vidctor»  Qhif>  luirpo/IIr /ide/*. 
!v^VT  commiflum  pcti,autquo  cclorc  fi  ncqucper  fcriptjram  pro- 
"  ■  k  bctur,  ncqucpcr  fufficicntcm  namerum  tcftiuui.  Priusft* 
fJquidcmcUvt  pctatur  qi'am  vt  conucntus  hcrcs  fatcatur  in- 

^  ^  ^■'.i^  '^'^^  ^  '''P."'i  Prxtorcm  rclidlum  ilJud  cfFc,  fiucin  tonmi  fioo 

cxpartc.  Et hinc  nimirum  apparcbit manifeftius quam  dfeicriaiatio fitft» 
dcicommiffii &a]teriuscuiufltDct  vltimc voluntatis..  H&m  incsterisvlti* 
lAis  volaotatibus  bona  obic6^io  cft  »  cAm  ncque  cx  teftamcnto » neqve  cs> 
^odicilfis ^gi.poffit  aut  pro  legato  aut  pro  hcccditarf a  aliqua  portionc  quia 
icftamentum  ailquod  iullfcnne  profcratur  cx  quo  a^5Honem  prxtor  dare 
poffit,  Tcftaraentum ,  inquam  foJlcnne  non  quod  infcriptis  taftum  ciTe 
tacccnc  fit.fcd  quod  fiiashabcatfollennitaresiiuc  in  fcriptis,fiuc  pcrnuncu- 
pationcm  tcftatus  quis  proponatur.  At  fidcicommilTa  non  pci  a(5lioiieni 
pctuntur  fcd  cognitionc  Prajioria  &  implorato  auxtJlo  Prastorisfidcicoin^ 
mifTarijtapud  qucm  dc  volonute  ^cptari  poteft  ctiamfi  neqaetcfiaroeii* 
lomvntim»neqae  codicUli>ncqueteftcsprb{craotor.  Interrogato-nimi' 
tiomliercidcaDobn  fidemfuamtcftatori  eam  iflTemobftriincerit-»  vtvei 
ftr  fbojit^yiGam  eiusjC«]ftffioiim.Yc^  oe£etpa,d^ 
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^"^atkMicm  •ut.i^^fttioBcqi  rt«  giptdiatttr*  Id^iijB  eft  «juoil  noua  lufti- 
.Hituii  conftitaTip;p9tAffii|MUB  •fl4i»it>cilm  «mte^  ius  ita  cHer,  vt  it  iidcicom* 
^tni^um rcli^m  ncgareturtnon  iJcirco  (fcferri  uifiurandunipcillcttl^onailc 
prcptcr  inctum  pcrmrij  >  cum  crcdibiJc  cffct  bcilc  pcicratiTum  cum  >  qui 
tanta:  pcrfiJi.r  reusaut  faJtcm  rufpcctusiani  xxiw^i  tiiccrctur.  Ncquc  t..mcn 
.  Ijmiliccr  vllo  iiwis  ioco  condituiuni  viJcas  vt  pro  Jtgato  «ijuod  tciictum  nc 
.  gatursiufiuranuum  cicfcrn  po(Iu,ncmpc  quia  icgaium  non  licut  fidcicom- 
^idoqi  ei  bcredts  fitie  pcMCtfM  ek  iurit  ratiouc  ac  (oliciiBitatc»cttiiis  pro 
jfcattuaawi  quoquc  rollennem  ac  Icgitimam  eiTcoportet^in  ^uo  tamai  tia- 
liMCO-ilon  magisiufiujrandumiicrediSfquamnuda  ipfiusconfcfliopoajpo- 
^^ft,tametri&: iufiurandurodcicrrc vciiticgatarius, &hcicsiurarc:  Niii 
cenilct  faclum  fuiflc  tclbmcntuni,5:  quiucin  in  fcriptis^puta  cx  quo  hcrc- 
ditatcin  adicrit  ilic  ipfc  qui  tanquani  hcrcs  conucnitur,vt  non  dc  tcftanicn- 
tu  Ccd  «ic  foio  Icgjto  controucrfia  lit.  Ltcnini  poccil  intcrdum  cucnirc, 
vtamtills  tjbuiis  ncc  apparcatctcilaiHcntoicgatarium  fc  aii^uisUicat,  qui 
jamen  teftamenttim  iion  profeiattquo  ca(ii  iureiarafxio  rem  decidi  neccilc 
|l(yad  defamanie  iwradc  boh  legatarioifi  foirt  herct  vcritimac  quid  haiX 
fe6cra  voluntate  de&n^  aat  potiib  Vl   litta  moleftif  cititks  fubtrihat^m  alit 
^Vkrb  ddccre iufioriuidom  aaoci«  quilm  cum  cogcrc  ad  fcripturat  c]iliil>i- 
tioncm  ,  quodtamcnfacrrcvtiqucproruo  iiirc  poflet  dJ  pojf^iimm  yf* 
fi  ites  D.  vt  leoAt.ftH  fidtK.ftrutknd.  cMuf  caneat.   Hoc  auicm  cum  accidit 
cogitur  (juid«m  icgatarius  iurarc  vi  fi  iurct ,  conlc qnatur  cx  co  tcftamen- 
tt>te|^asuni,fcd  fipodeaprolatotcdamcmoappareatnihii  iuiilc  icgatum, 
eritlocuscondifliontneiropium  lucrum  cx  peritirioTao^^^aiacius  rcti- 
iieat,vt  idcm  Infttniaaus  nofterconflituitM/Lf^^r.ll^aiMl^^ 
,  imr»  Qoa  tx  lege  apparett    non  conAet  fa«5lum  cffe  tefbtncntum  in  fcii* 
pcjs»  non pofTc de  Icgatoqnodrelidum  dicitur iufiurandum  dc fcrri,  maxi- 
>lli^VCi:^pcrlcgatarium,quianecni(iinteftanientoaut  faitcm  in  codiciilis 
tcft^imento  confirmatis  lcgatum  dari  potcft  ,  quod  nemo  de  fidcicom- 
jmSo pcrindc  dixcrir.  Hac  vcro  Itfgati  &  fidcicommifli  admiflTa  diifcrcn^ 
tia,non  crit  difficifcrcfpondcrc  ad  id  quod  intciprcrcs  obiiciunt  cx  d.  l.fi 
vtri^^^  c|ua  potillimiim  mouentur,  vt  dicant  hcrcdcm  coniiLentcm 
ri(li^lj,|^inirrum  reli^m  «piidem  (cd  minds  foUennitcr» nWMiuam  ne- 
gaucritreli^um  cfle,Be^uc  ad  iurandum^ncque  ad  iblucndum  cogi  poflc* 
pici  enim  poiret  loqui  eamlegem ,  non  de  fidci€ommiflsstantum,(^  c« 
j^amdclegstis,  cttmloqoaiurderetiAia  in  generc»  qno  ndminelcgata 
jiypdc  ac  fidcicommilTa  contincntur:  Iraquc  ad  omnia  quidem  refcrri 
^merc  quod  Jcx  ait  fi  vc;  i:as  dcfit  rciicSum  ncndebcri,hoc  cft:  fi  de  volun- 
tate  non  apparear,fcd  quod  additur  idcm  cHc  fi  iuris  folicnnitas  dcHt^ad  fo- 
laiegata  pcrtincrc  nonetiam  adHdcicommiifa  quz  nuiiam  iuris  folicnni* 
^taum  dcfidcrant  J^cc  miniis  ver^  dici  ctiam  iilddpoflet  luftiniani  confli- 
^tiODCm  de  cuius  (cnteocia  &  intcrpretatione  diiputamtttt  itCBtt  por 
.fkttff^  eft,ita  nouum  ius&cere  cfbod  Diocletiani  exMaxinfffltitlporibttfb 
Jljlf^jgiff^^df^f  lexfivtrir4t^y»ndum  obtinebat.Sed  tamcn  illa  refponfi^ 
^attgis j»tacct»c|Ciam  &  cx  imerpretibus  pleriquc  probat  quos  Bart*refint, « 
<juod  (criptu  cl\  in  d.l.fiveritai  ^  in  Lejetefi.i^.ead.tit.zd  ea  demum  fidcico- 
^^ila  rftftin^atur  qus  rfli^  siit  ia  tcftamcto  qiinus  £»ileni,fiue  in  iciiptis 
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ANT.  fabri:de  ERHOIL 

illud  fucritjfiue  pcr  nuncupationcm,q«ioa  ««^^«on'""»^**^?^!!^^ 
lerc.quo  cafu  non  magis  valcre  ponUnt  qu»  « tefUiiicilC» iaMih  «c  imall. 

rcl.cia  funt,Guam  tcftaiirfttlfli  iffoiihnifii  Jegitiiilif  ^Wif^ki^thM 
fucTint  rep«ita,vt  icr ipium  cft    J.l.«t«*iiw»»»  &    /;g*Wj/#r  24.  f« 
Himmmil>JtluUicMirf.  LuC^V^r,  ncc  al.a  tcftatons  volunt«  Mte 
-iSSur  quam  vt  ca  ^  iowftaiiKntodat.  funt,ita  dcrt.iim  v.  cant  f.  telta. 
nmum  ipfum valc«totum,qoia  ncc pro  parte  valere  potcl^,(.  exctpias  .ut 
lioaum ab codcm luftiniano noftro conftitutum  Vai/r  ..i5;V' l^^i" 
pHtr,orc.%.Mmd  cfu0^ne  cMpituiii.vndc  fumpta  cft  AHtkexcaufs  [^^j;^^^ 
iTr.  At  cum  e.tra  teftamctum  fidci  h«^rc<ii*aut  a^terios<om^^^ 
eft  ab  co  qu.  ne4Uctcftamcntum,neqae«HljdM«>^ 
qucrcfidcicommiirumvoluit,  eooimirtmcrfi  i^'«««*=«7'  ""^*^ 
cmn  habct  qux  mduiit  vt  takfiddcommiffiim  quod  ncquc  pcr  fcriptc.  an^, 
ncquc  p^^^^^^^  potcft,probet«r  pcr  hcfcdi.«ii4kc««.  «r^u. 

tntJicipnwimnoit"*"? 

ERROH  DECIM  VS. 

Ec  cft  quod  cnai  Actal*o  quU  oWU iat  cafttri  lia«c  inter. 


prcutioncq.,oaiumn.anu« «<<.^i'".t^'y«''f  "r'« -S»^^ 

Q„ar,  teftator  cffc  non  poffit.nif.  vb>  tcftin,cntu,T,  al,s,.od 
vero  tcftatorcm  aliquando  gcncra  ■nomi..c* 
j,,-,j;,cum»liqua  vltima  volOtaclicit  iecdlent 
«,mU.o.n»"»  ".'"'?£„umrciP  cndum  eirc  non  meU6.  p.ob«lf 
«  „  f  r  luft^^nh^^Urbis  «,i./.«A.C.  AyFX«.*i 


te 


juc  anirow^  y 
lieothfrtiffw*^ 


iim  qnoa  ncs«  P"  "^["ffl  13 ,  nif.  quod  in  co  crrat  cum  cstcns 
^mnibus  Voi^^^S^T^cMlJnn  cffc  ccfta.or  volu»^ 
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BECAIX  LXVIt  EVROa  X  fgi 

rim  rt ci  laftiBiatioiMi  4t]iiiiat.klo(^«e  aon  tmpcmiuit  vctbis^  lcg  ta 
fcd  pcccacioit  iiilctcotsiidt  rcKnquotur  vt  Vlp.fcribit  w  re^»UimlJ)t  legat, 
Nc«|iie  quod  idem  lMtltoiafHitiioAerfogaKafideicommi(lrsp?roiiiiMtcx« 

«uauerit  1^7/  2    commun.de  legM.tzm  geDeraliteraccipicnduin  eft«irtrx  cO 
foeda  &  nominum  &  rerun)  confu/io  inducaiur,quomodo  (aiic  indiiccrctor 
(i  promifcoclcgatom  quodlibct  pro  fidcicomando  ,  c^-  vici.llm  tK  cicom- 
milVum  ^uedlibctprolcg  toacciperetur.Fateor  iura  kgit  irum  &  fiJei- 
'Commiflorum  cxarquata  cireaamqoe  tura  fiiifle  cttm  dc  foiis  fidcicommilCt 
lolHaitiHft  lociitBfeft^i.M>^iw/tifciticiiciiti.vc  emStkxex  {.f-d  im 
jair  if^Ml^^itStA  \koc  qntacMa  cd  iegctt^cfidcicoiaflitflt  vaHdc  »<t  m 
foflenni  aliqua  voluntate  relidafiiDaetiamqiiantamcd  ct  iide>oomniiira 
de  quibus  agimus ,  id  eftquir  necpcr  icripcortni  necpcrtcftes  reli^iinc  • 
UA^M^  ex  nicrafoldquc  heredis aut legatarij  aut  fi''cicommiirjrij  grauati 
fijc  pendcat,id  cfVad  quorum  pracdationcm  is  qni  grauac  js  c\X  fiJcm  fuam 
obiltioxerit.  N  >n  cnnn  dc  aliis fidcicommiffis  locjui  couilituiionera,&  in-  - 
terpr«res  ipfi  tctc  ooincs  fatentur  »  &  liquec  fatis  ex  vcrbis  cunllicutionis» 
quxaociitrfitfoticaiticar»  quam  qa6diictcdia.'C<te»&jcl;gi»clcaa  fit> 
aec  ci jpcrmitti  dcbeat  vc  fidcm  qaam  MltifiUacluqiic  noa  iiidicicc  alle- 
Ipri  iklMcitfommifiricqitod  fibi  refidon  iitfiJciaoiiiBMAini^aoacritai 
Cllegec  daaim  fidcm  ab  eo  a    10  fidaicdarfflumpetitB  vt appatcatia5  minus 
deflraaati  perfidi j  qaim  Jc  ndcicommifTo  tra.5Uri,ne  aliooui  nouar  conftt^ 
tmiQttilocus-non  tiat  :  Nec  fi  a(5^or  prartcrea  dicat ,  non  e(le  hcredcm  aut 
tUum|rauatum  ncfcium  vol  intatis  deflindi  quam  isfortc  dedaraucrit 
iofmrieutfateftium »  vel pautiorum  quam  quinquevel  nuoc  mortuorum. 
Nequeeoimfideicommimconfcicntiapoflcc  fumccre  quam  perfidia  noa 
conHcarccitryade^vtiurtmciitampurgacioniffoeoroKhm  ltiffic    co  cafii» 
vtBaldatvoUiit^fedaeque  nece(rariaaiit.'neffidiBm»atem  in  propofito 
aOBCseo  folo  xl^iintmutficeft  icorit  voluntiti  non  fatisfiat»  fed  fi  data  tc« 
fUtorit  fidctviolecur.*quam  proiodcdtcam  cfic  allcgandum  efl»priufqo^m 
is  contra  qucm  agitur  pcrfidif  rcus  dici  pofiit.Er  fic  noLi.im  hanc  Tuftinianl 
wnftitutioucm  occipicnJam  efic  non  dubitanius,vt  quod  ilJe  ait  fc  confti- 
cuere  ad  cxeiviplum  Aiigufti,qui  primus  fideicommitih  traxcrarad  neccfli- 
carem iurisicuui  antca  cx  hcrcdum  fidc  ac  pudore  omnino peniierenr»dc i  s 
ipfis  fidciconmiifit  /olit  tccipiacur,aiix  nec  poftitltm  Augufti  iegem  peti 
iMdkpoifotfiaonnipcrtllcc  AQgufiitniIoftintluiotinamj>Iiando  fitaore 
tUeicomniifibniai.  Probatioaetcmmr^di  fideicommifii  non  mod6t« 
/i ^ii is  fcd  ctiam  ccrtas  &  indubitatas  Augaftos  exigebat  vt  sd  fidcicommif 
:^prcftationem  vrgcri  pofTct  is  1  qui  fidcm  fuani  dcdtire  diccb  )tur,ncqac 
pcrniittebat  vt  ea  oe  rciufiurandum  dcterrctur.Ac  luQinianus  folafideico- 
milTarij  aUegatiouecontcntn$cft,vteum  cuiusfi-les  &  religio  eleda  fjit, 
adigitad  ialiuranJum  vcl  fufcipiendum  vel  rccufjndumni  fulucre  pnratus 
ficEo  nimirum  folo  cafu  auo  non  foliim  dicit  fideicomminarius  rclictum 
'Sii  dlefideicommiirumsicd  ctlam ,  quod  prarcipuam  cft»DamiUtia  tb 
'  ^o  comra  que  m  agitor  dc  fidaicbmmiflfb  prdfftandotDattm  « iiiqut  m  »'nmi 
iPiilbi^llib^  quoqoe  fidcicotnmS 

%rio.  ldenidlcftqood:)eiaitCM^r^//ff9  &§des  s  ^eiemtimtfnit  tkiU 
Poplcs  Atmqocpcifidat  kuuitcft^uibdcmdedcratduubus»  vtv- 
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.3^  ANT. -FABRI  DE  ERROR.  PRAGMAT. 

trutnque  dccipci  ettioiicqMceft  tostaiJiejqiHxi  (iflgulariquodam  iiir^  humf- 
^nodi  iufiuraUuafidcicomiflario  dchiu  rcfcrri  <i  r.opotcft.fcd  <.  iTinimodo 
jurarc  cogitu;  is  qui  tiJcdc       dicitur  aut  rccuf.irc  nut  rolitcr»  :.iifii  >n  cjtc- 
riscaulis  inanitcltJEturpituuinis  non  fit  noJic  iLirarcli  niodo  luiitif  anduni 
rc&racur.  vu^g  LmsM^t^d.  fi,D,^t  iureUtr.  iJiud  fanc  ad  intiucciiuaiii  noux 
conllitutionispoteftwEiloilcxig,ciiiu5«vt  qui  iidcicointmiruui  reitquitjn- 
.  teftiuus  d6ceUecit.NihjI  coi  i»  fckert  «q  itftaRiftom  ali^iio^  £»^qix>  Gmnt^ 
iie«ettiiii  (pJlenpiteraaa  minus  rolIcnitcr,dumiiioc^  Edckomfntfluai  quod 
pctitur  non  in  tcftaineoto  relicbu m  Qt fod-cstratcftamcatiiiii  fioc  /crtpui» 
&  (me  tcfttbusifoia grauatl  fidc  fubnixumjquam  is  pneflitcrit  3c  teflaten  Sc 
^dcicommifTjrio  ,   Nc  pcr  calumniani  vidcaturdctcrri  iufiurandum  ab  co 
.qui  nequc  pcr  fc-,ncquc  pcr  alios  rciat  quod  intcrdclundum  &  hcrw<ici2l4h 
Jiuuive  oncratuin  ^ucinUbctifccrctbgcftuin  cdc  adtiancx. 


ANTONII  F  ABRI 

lO  SEBVSIANISE- 

NATORIS  SABAVDIEN- 

SIS>-ET   IN  GEBENNENSIS 
DVCATVS  AVDlTOmO 
»RA£tlOl^ 

I>E  ERROR.  PRAGMAT.  ET  INTERPR.  IVR. 

DEC^/iSLXriU. 

Errorprjmvs* 

Dc  rtMoedlioat  ttfMmu  infcrifiii  ptr  pijltrim 

'  Cdtitfmit, 

• 

ONttiTVTio  eftImperatonimHonorij&  Thcodonj,co- 
ius  tres  allatas  video  imerprctationcs.  Prima  fuit  Accurd;» 
ficintclligcntis,vttcftamciitum  in  fcriptis  rollcnnircr  con- 
ditum  iion  poflit  rcuocjri  pcr  aliud  pcftcrius  tcitamciuum 
_ nuncupatiuum,quod  non  lit  lollennc,tamctfi  Princcps  aijt 
^ui^  alius  expoccntioribrus  ia  co  fucrit  iQftiiatus.Sccup4a  f^j^toU^u^^^ 
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^■MiilKf4»Hbus  nohfialli  prcbatit>nteiUiiiemom  qaidcm  tn  fcripris  alto  * 
fiJHcnniterfiilkotoHipoirit :  Ntincopitiuo  autcm  (]iumiimi!ls  folitnni  non 
p6(Vit,etiimri  in  poflcriore  teftamento  Princcps ,  aut  potcntior  aliqi:i?  hc- 
rw  fcriptns  Cu.  Tertia  eft  carterorum  fcrc  omniiim  iuris  intcrpretum ,  vt 
quamuisper  nuncupjtiuum  tcftamcntum  ritc  fadtum  pcrmde  acpcr  fcl- 
tcnnc  m  kriptis  conditum  reuocari  poini jprius ,  q^uod  in  fcriptis  ac  folJcn- 
nttcr  cclcbritum  fucrar,  AlHid  tamen  obcioeat  qaotics  inpofterioreaut 
Frinccps  attliKtisquifpiam  potenifofiiiaeDitar*  oe  nMi  «oflifiiini(cendr 
aaceriatn  e»re9pfxbeatffifonlteAefta<i{)nt,<jui  vt  Principi,  aut  alij  poten» 
#oriblandiantiir,teftiraoniutiifcrrepftFatt  fmtde  Piincipis,aiit  altcriusj^ 
teirtfefi$i«ftitutioii« -atipnorem  «juantnmlibct  foiknnem  v»>;unt5tcm  c- 
■ertcndam.   Prima  intcrprctaiio  p.ircin  tacic  Principis  ac  cxtcrorum  o- 
«lOiDm  condicioneni ,  vt  ncque  dctcricw  fir,  nequc  nielior  ad  tuendum  te- 
ftamcntum ,  dc  quo  in  aliorum  pcrfcinisdubiiarhion  polfct,  cjum  nulJiu». 
cffct  momcnti.    Ncmo  cniindiiccrlt  tcftiaient«iii-(bUemie»rh|s,  reuoea:^. 
npoflcpcrpofterias<jtio<i  noofitfi)fleiioe«  iWNdemomirpofteriwvar- 
kst  ipl»lore  f.fferfrt  fnfi,  ejnHk,  mU,^itfiswhPifmJ.fl<juitfri9rt  z^iD.itif 
SC-TrtMi  Scciloda verdiotcrpretatio  fiitiiiiter qvidcm  iactt^em  Prin^ 
cipisA  cxteroniaioiOiihimcondicioBfni ,  fsd  in  co  dunus  agit  cum  Prin- 
ciQi^^M^d  non  patitur  vt  mclior  eios  condicio  fit,non  mngi s  cum  poftcr ius 
tcftaiit^tittitii  valei  in  quo  Princcps  inftltutus  eft,c^uam  fi  non  valerct:  Cunr 
limcn  miim?  inuidiofum  vidcatar  f\  quis  dicat  cucrii  tellamentum  in  fcri- 
ptMpcr  pofkruis  nuncupanuum  ritcac  foHcnniteFia^um  HoguJari  quo- 
dam^iurcacfauorc  Priocipis ,  iiiain-ftdefstiflteitel^WftimiWfcS^inUilf^ 
eef«io#^  •  Habcrec  eoin^ilio^ftiu  faoor  Priifcipia^  conwtenvintariaffl^t^lMdj^ 
hi*fiSiicto  tfrrtlm^nftrrinT  rr^"^^'*"'^"'^        r  nequeaut  liiis  eaufa: 
^    M^lififaraiente^i^um  dici  poteft.  Attertia  intcrprctatia  dctc* 
,w-w»fccltc.iufam  Principis,  q^am  c.rterorum,  deriegata  Piincipi  facul- 
tatc  ftieccdcndi  cxpoftcriore  teftanjcnto  nuncnpatiuo  quantunilibct  foj- 
JcnnijCX  qno  alius  quilibet  inftitutus  fucccderct ,  dum  nc  cx  potcmioribus 
eflct.    Diftmxi  autem  Bartoli  intcr^reiationcm  quafi  diuerfam  ab  mtcr- 
prcutionr  Accurfij  ,  contra  auam  iieri.fofoa»i  vnlgD  intcrprotomijtMV* 
Iramquc  pro  vna  habent,  (juahBkrtolMaBOwditalio  teftamenfiiMmeu|»atr« 
gi  gcnere  (cnftriaqiilm^o^o  Ac<iirfiiia»id  cft  quodfit  WMvfoIJcnnc.€6m 
clmen8artoltt8non<dtteftamcnto  nonlbUenni  ioqcuRur> (cd  dojninus. 
Mieanii^quod  long^  dhicrfum  «ft  yNuncupatiuum  cnim  tum  q«oque  ciim 
Ibllenniterfafbim  foit  ,  fcmpertamcn  minus  follcnnc  cft  quam  quod-ifi 
ftriptis  ritc  iiaum  proponitur :  Propterca  quod  longc  plurc&follennittnc» 
exigantur  vt  quis  in  fcriptis  teftctur ,  qjam  vt  per  mmcupationem ,  adcoh. 
Trob  hanc  caufam  tcftamentum  quod  Lit  pcr  fcripturanl  t /MfttTM^c  foiJ-cil^ 
ne  dicatur, ad  diftcrcntiam  imncupatioi  jXjuodfiiittifiwmitb^WWoatii^ 
tndigcrccmdiioii,.  «dtMiVani  panitus  foltenoiiatem  exigerce».  ^oanMH^; 
iioomio^  in«ooec€(6ria»fiiaoimew»ieptem  tcftium  pubcninv,  ^Juium. 
Homaiwrom  ,& rogatorum^  iiii$4»fMmetitm>z6.  C.  de  te/hmfn.f, vitifm  fjrr 
milimt9t.tituLl»fi,dtteftmmiti.  trdin.  Etfi  autcm  non  jgnoro ,  ctiam  »^ 
CdBartoium  dici  pleru.nque  minus  foIJainc  tcftamcntum  cflc  quod. 
pqilcmriiir"fr^^r*  ^   r^"*  ^ro^oiuo^taaica.vf  uj^<>i^ik^Mij^ 
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(iebeanc  illud  facicjquod  non abs  fc  poQic  quis  cxiftitnarcyluris  rationi  con~ 
fcncancum  enc)iiul]a  c^uoquc  in  eam  rcm  inceruenicnie  condicutioncvc  te* 
ilamcncuniin  ri:ripcis&  (ollcnniccr  condicum  non  nidalio  zquc  loUcnni 
tcftamenco  poftcriorc  rcuocari  poflit  i  Ex  vulgari  fcrcquc  pcrpctua  illa 
iuris  regula »  quac  nihil  cam  naturale  c(Tc  aic  quam  vc  vnumquodquc  diHul- 
uacur  co  ipfo  modo  quo  coiligacum  ci\.    Inde  oaniquc  fic  vc  re  obligacio 
concrada,rc  caiicum  djlTolui  poflit ,  qucmadmodum  iiec  nifi  vcrbis  contra- 
c^lusqui  vcrbisinicus  efirinon  id  ipfum  quod  dcbetur  foluatur:  Dcnique 
nudo  diflcnfu  ,  quod  nudo  confcnru  concradum  fucrac,  vt  fcriptunr»  cft  •»/. 
fn-oMtio.  D»fle/olMt.  Quoeciam  refpcxilVc  vidccur  luihnuuui  i»  i.  teftiitm 
facihfAUM  i^j.C.dt  tejiiy.  vbi  Ci  nfticuic  vc  qui  cx  comradu  in  fcripcis  cclc- 
brato  conucnitur,foluci0ncm  allcgarc  nullam  poffit  niij  quam  vci  in  fcri- 
piis  fimilitcr  probet,  vcl  faltcm  pcr  quinquc  tcllcs  idoncos,cum  cxcra  hanc 
caufam  ccrcuiii  fic  fufticcrc  duos  poflc.   Quidoi  crgo  pcrindc  diccrc  Jiccafi 
Non  cflfc  fcrcndum  vc  foJlcnne  tcftamcncum  in  /cripcis  &  cum  canta  ob-  ^ 
fcruacionc  condjtum  ,  pcraliud  poftcrius  dici  pofticrcuccatuni  fi  non  cx- 
dcm  foUcnnitates  in  poftcricrc  intcrucncrint  qu£  iupriorc?   Nam  quod 
vulgo  noftii  obiiciunc  non  minus  valcrc  tcftamcntom  nuncupatiuum  iure 
ciuilijquam  qiiod  in  fcriptisfa^tumcfti^./.t//*.  lnft.d^teftMrr^wd.n.ihscm' 
fHlt^tma  ii.jl.  per  r.nncupationem  Q.  eod.  faciJcm  habct  rcfponfioncm.  Vc- 
Tum  quidcm  id  cflc  ha(ftcnus  vt  teftatus  quis  dici  poflit,  ad  excludcndain 
fcilicct  fpcm  Icgicima  fucccfilonis,fcd  non  ad  cucrtendum  xquc  ccftamcn- 
tum  foJJenne  ,  quodcurotanta  follennitatum  obfcruationc  prius  taclum 
probetur  nrg.l.fKjHMndo yy.in irinci^.CJe tKoff.teftnm*D\9iia\iu%  flquidcm  cft 
vc  ccftametura  ritc  fadii  pcr  pofterius  fubucrtatur,quan»  vt  inccftati  fucccf- 
fioimpediacur.   Maxin.c  vcroprobabiJis  vidccur hscc  fcntcniia,  /iponas 
poftcriore  tcftamenco  nullam  prioris  mencionem  fadam  cflc ,  fcriptdfquc 
jnpoftcriore  alioshcrcdcsquorum  caufa  minus  fauorabilis  vidcri  dcbcat 
quam  eorum  qui  in  prioic  infticuci  rcpcriuncur,  Tum  enim  iufta  fubcft  fu- 
k>icio,vel  corruptionistcftium ,  per  quos  ccftamenti  nuncupaiiuifidcs  ad- 
nruicur,  vclrcccnta:  prioris  volunutis  quafl  fado  per  alicuius  imporiunita- 
tem  &  fuggcftionem  poftcriorc  tcftamento  per  quod  non  dcclaraucric  ic- 
ftacor  velle  fc  receflum  a priore  fi  prioris  iJIius  voluncatis  mcmincrat:  Aut 
ctiam  q^;«fi  poftcrius  ccftaincncum  fadum  fit  pcrobJiuionem  prioris.  Qii* 
obJiuio  non  cllmodus  facicndi  irritumprius  ccftamenrum, fc»i  pocius  con- 
firmandi,ne  ccftator  rcuocandi  eius  animum  videri  poffithabuilic.cuius  ncc 
incminit.  Atqui  ncmo  vnquam  dixitpoflc  rcuocari  tcftamcntum  finc  ani- 
Bio  reuocandi.Prius  crgo  eft  vt  probctur  tcftator  mcmoriam  habuiftc  prio-  ^ 
ris  tcftamenti ,  quam  vt  dici  poffit  vcl  tcuocaflc  iJJud,vel  rcoocarc  voJuillc» 
Qnamuis  in  dctunfii  voluntatc  inccrprctanda  circa  Jcgaca,  vcl  fidcicoro- 
mifla  quz  ex  voluntate  nuda  zftimantur,potior  cfTc  foleat  caufa  poftcrio"* 
(cripturar  poftobliuioncm  prioris  fadar,  vt  inLSeid^o,  D.de mftr.&^J^* 
Ieg4t.m prtncip.  FaciJc  autera  obliuiopriefumitur  non  oaodb  fi  po^  dcccn- 
nium  quis  teftctur  vt  m  IfkncimM  ly.Cu/r  (eftsm.fed  &  fi  teftccur,quod  plc- 
rique  Uciunt,in  ipfo  mortis  arciculo,  6c  co  tcmpore  quo  humana  nagi»" 
morciscogicacionccurbatamcmotiam  przteritorum  rctincre  non  potc 
iJtac  confultijUmd        citm  bumdim  fr^^ilitAt  C.^ni  ttflMm  fdctr.poff»  Scd  ac- 
l^ue  vulc  rcuocarc  prius  u&amcmum  illc  qui  poftci^us  iaci^  > 
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jbiltffn^  n  pofterHW  ^^Umc  L/iinri  iZ^ilel^i^licccftc  tgicor  cA  vt  fictofit 
pieimafi)jtadiUad  fiueeitprcfle  (iii^tacit^rctipcadu.Neclcue  pro  huius  feii 
feotif  cotirinatione  argumctum  fumi  cx  co  poti  fcnptu  cil  tn Umnium 
l^.rtfi.fir.qug  alia  corudc  Impcratoru  conitutio  cft,fi  qiiis  fucccfroi c  fuu  ob- 
laris  Pnncipi  prccib*  clcclaraucrit,n6  cb  minus  valcrc  tcfl.Tnictu  tamjna  rit^ 
ac  rollcnitcrfaclu,cpPrinccps«iiuJaiicasprcccsautrcrcriplcri{,  autrcfpo- 
derit.Cuiusrei  racion€  Impcratores  fubiiciutyqd  voiuatatcshomiiiu  audire 

tmkmuUWz  eaiin  ratto  iiiheire  vidcbAtur*  ^ui^dAP^dpit  cdfcaiiuc]^ 
-  ^reHt»  adteftatis  proces  afccderct^eade  rollcnitafieiiijreiipcado  quo^  tdhk 
pieKO  adhibcf  i  oportcrec>vc  eodc  modo  diiroIueretur>9ioc9Qftitutu  efTctt  Vi 

fiimqi  cft  Impcratorib*i6gc  c6moJius,& a iuris  ratioue minus  alienu,vt  ex- 
prclTus  I*nncipisc6r<rnrus  1^6  adhibeaturin  cotchamctoru  gcncrc,^  vcvbi 
ftdiiibit'iuerit,eius  tcibnieti  icuocaiio  niaudito  &  irrccjuirito  Principc  pcr- 
j|}it(atur.Adcc>  ycru  cil  quod  diciaius  cafdc  foJliqnicates  in  podcriorc  tcila- 
jg^tm  wccfTariaftefllB  ad  ptius  reuocidu^uae  a^Mbit^in  prioreA  adhibcd^ 
^Bce&fi6  fiicniat.  Acceoaticp  v  ix  vlltts  in  coti  iurc  lociu  proferri  pofiit  qup 
frobetur  tra^a/le  vaqui  iuvec6rultot  aut  Imferatores  de  tcftameco  folMpi 
acpcrlcripcuracodicopcr  nucupationcreuocato,Tra^teniin  scpcrdeta- 
buhs,ncc  priores  Icgitinie  tacias  alitcr  irritas  ficri  patiuturtquam  u  (equ^tet 
iurc  ordinacx  &:  pcrt"c(5lx  fucrint,  vt  loquitur  Pcrtinacis  Impcratoris  oratio 
quQ  luftinianus  retcrci»  §.p€n.b7fl.ijutb.modjej}Am.wfir.Voi\\  :c^^  tortafTc  quis 
fio  improbabiliter  exiftimarc  hocipfum  ciic  qd  luiliniunus  i>vj(lcr  ngnihca 

mJff^fictrit.Q^id  tmm  aliud  fioi  voUlt  vcn>a  iibi4pkmr§^  u  fcriptuef. 
Mii^pudiiMrif  fifititmiMtJTtzStixi  aute  eo  loco  de  te(tain€tO'  in  fcriptis  ap« 
pRt  cx  fcqucntibus  vcrbis  cius  ^.(^  Lfifws  primrs  i<)»D.nd  SC.TreM.yads 
lacasilJefumptus  e(l,vbi  agicurdc  hcrcdib'  (cnpcis,aliis  quidc  inpriorc»a« 
lio  vcr6  in  poitcriorc  ccllamcto.MiIii  tamcfubtilius  tota  rc  hac^Itimati  jp- 
babilius  vidctur  vc  ad  teftamctu  loiitnc  qd"  in  fcriptis  faCiu  fucrat,rcuocauu 
no  minor  potcftas  fittcrtamct  poiicrioris  pcrnucupationcconditi,quam  fi 
aequc  m  fct  ipcis  fadii  clfct,  In  coq;  coucnic  mihi  cu  frequcnciorc  fchoJa  in- 
teroffetu,(cd  cu  hac  tamc  ^  iirerfcia^quod  fi  pofierius  per  folJeiiii^  fcripturam 
6att  i&yomnioie^lo  prins  reoocatttr  &  ipfo  iutc^niecfi  milla  eius  mitio  fi^ 
^  fit  io  pofterioreiSi  ver6  per  nucopttiotie  tatum  poftcriorc  loco  quls  tc» 
latus  (ii«ii6  alitcr  reuocatu  intelligacur  prius  tcftamccu  per  podcrius  quam 
jcYprcflrapricris  icuocutio  in  poltcriorc  cocineatur,  C^od  ncfcio  an  cxii»- 
tcrprccibus  quifijua  in  huc  ciic  antc  mcdixcrir.  Ac  prioris  quidcpropofitio- 
nis  non  obfcwra  probationc  adferc  ha:c  ipfa  coftitutio  de  cuius  fentctia  nunc 
difputamusjln  q<ia  negjri  non  poceft,quin  agatur  dc  eo  ccftacorc,qui  priorc 
fua  vuiucat6  in  icriptis  &  follcniter  dcclarata  reuocaire  dicatur  nuda  vocc,  id 
eft  nulla  lcriptora  imeruem6te»fird  adhibitls  tit&m  tcftibus  ad  voc^audlei^ 
da»probandliq^.Quo  tcftadi  gencrtii6aliuddemdftratiivldcripoteft»quiflft 
quod  nos  nucupatiou  tcAamentu  appellamus.Quid  vero  attincoat  conRitu- 
tione  in  id  ederebpcr  qua  prohibcretur  iudiccs  hoc  cafit  teftimonia  huiufino 
di  admiTrcrc  Ci  iurisratio  fjccrcc  vc iis etia  admidis  nihilominus  ccftamenc4  * 
pri  is  in  fcriptis  conditufublifterct,neq;perfubfccjuentcnijcupation5quan- 
tiUibet  (oUcqnc  icuoi^um  vidcrcturiDiccs  forta^j  Nccc^ilariiimilc  cg^ 
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flituttone  noua,  Ncalioqut  potuifietdabitari  Aiiftaor  Principis  c6trariutn 
ius  cliccre  debcrerfVt  pcr  talc  nifncupatioR^  hoc  vno  cafu  non  etii  alio  vUo 
prii!s  tcftamentu  follcnc  rcuocari  pofTct,Lcgil>us  licct  rcluftatibus>  quibos 
fo'  rr^  cffe  Principcs  non  dubitatur,  vcrum  nchocdici  poflTit,  illud  inipedit 
iiOi)  ratum  dc  Principc  inftituto  Joquitur  coftitutiojfcd  etia  de  alio  Quo- 
hbct  priuato  qui  iit  cx  potcntieribus.Sic  enim  lcx  habct:2^riiv0/Mf>  w^fnm 
r^lp9t§nHm  mmn  i§i )  efanBe  tnrfiMn  inpoftKniit  veHiit  mfnvtltfUmfri^ 
mM9nmpottinhimmm>!e.Qu\t  ver6  tffftiipicliitfiiiflertVtpoieiitiort^vUi  prU 
uato  indulgcndu  putaiTet  idipfnm  quod  Principi  ad  inducendS  reoocatioiil 
tcilamett  iollenis  per  nuncupatiuu  poftertasifi  ios  c6mune  prohiberet?  Sc4 
&  ia  .inteTheodollu  Impcrator  Pcrtinat  cofttrucrar,&  fupradhfla  orationci 
quam  cx  lufliniano reiuIimus,exprcncrat,Nun(jua  fc  admilliirfi  cx  nuda  vo- 
ce  nomc  hcrcdis,QuciT)admodu  rcKcrt  lulhnianus  in  f.v/t.eod.uf.tfuihMtd» 
teftMm  i>/?rOT. Quanto  minus  admifidct  hcrcditate  cx  teftameto  nuncupatiao 
pcr  quod  riiptfidiceretorpriaste(hiiieiitiiiiilbi(CiifiMGUi?l<|^ 
eftvtnoh  tam  ncgari  po(iit>au2imdeillodobitarif  quidiioiiiabHoiioria' 
&ThBodDri6  iiNlaatt  lit  auod  ad  Principc  artinet  in  d.  Ltn/umH^.  Dc  quo  io 
fequentibus  dicemus.  Addo  quod  lcriptu  cft  in  ty^uth.hcc  inter  IthertfC-dt 
/^j^rfw.tcftamcntu  a  parcnre  in  fcriptis  imcr  liberos  fadum  adhibita  foiieni- 
tatc  dcquain  pra:ccdccCt/^«<//;.ytt#</y5)»r  wi./i/.Iicethabcat  tacitani  chntuM 
iicrogatoriam,rcuocari  tamcn  exprcffitn  polTe  pcr  fubfcquentem  conrra- 
riam  voluntatem  fiue  in  rcriptic>fiue  finc  fcriptisipcrfe^am.  Etfi  poflctre^ 
Iponderieo  Ibeoagi  deteftuneiitoiiiteir-liberosminiisiollcniii  qnodiioA 
¥ttelbmetam»fednvoliiiinisJiKeftaiiidefinii^^ 
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L  L  V  D  crgopTO  indubitato  habcamus,  Pofle  tcftamcntu  foJ/cnnc 
infcriptiscoditu  rctfocari perpoflerius  nuncupatiiMiipfoiaf'^^*"'* 
^nePriiiceptaatprittttosaliquis  poteouoriopoAcricre  noauinra'- 
f^oponatar.Qgtt  tertia  2»  htod  dubie  verior^ftroril  fier^  onmifi  inietpjf^ 
tn^ii  Accurfiumd&BtrtoJonitacipiasy  ioterpretttioeft.Sed  quoJex^rcmetit^ 
noftraaddimus  quodq;catteri  omncspnrtermittunttitaMiemuid  vcru  e((eu 
prioris  tcftameri  fafta  metio  Cit  in  poftcriorc,vidcamus-vndc  probari  poffit. 
J?rimiiin  autc  mc  vt  ita  fcntia  mouct  ratio  illa,fiuciuris  diccrc  Jubcat,HUC  po 
tius  voluntatis,qu6d  no  faciJc  crcdcdus  Jit  prudcs  rcflator  ab  eo  tcftanictOi . 
•ouod  eu  tantafolJcnnitatcfccerit  pcr  fcriptura,ncc  vnqua  cacellaucrit^re^ 
»ere  volaiileifliiUa  pnelettioi  volfiucit  onitid^  cauia  cstriofccuslupcnieflv' 
ke^J,  Lfifuand9^.CMmfa§fimuKditdn§€vn^€mca4mi^^ 
^ametoperipfuin  tcftator5ciccUato  dubttandictuiaiiiperefie  nulUpot^^y 
^quin  a  tota  volutatc  qua:  co  tcftamftocdtinebatur » reccdrrc  volucrit  is  qui 
tellamcntCi<accllauit,ficiit  ccotrario  exprcjraprioristeftamcti  rcuocatio  ^ 
-cScclIationc  cncpotcft,cuin  nihiJrcfcratan  vcrbis,anfadrs  voliitasdcclarc 
'tnr.Et  ob  id  nimiru  magna  iuftaqi  prxfumptio  c{t  tj[?noJucrir  tcftarorirrita^ 
f«flcubulas,qua*  cum  incidcrc poffetaccaccliarc,  pencs  fe  integra*rctiinl* ' 
^incifitt^  dlcelltiu  ncc^reffim  reuocatas  ex  Ulferif  luf'^ 
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\1uwktHm  f  ^tt rf/rf  "  r;^ 4/ii9 /krrrr  voluntMte  ^cNcc ett^od 
iepficctf»  ialis  vi5eri  tcftatorc  fado  ipfo  volutatc  fua  dcclararc  cj)  nolit  prius 
teitamciKU  valerc  cualiud  poftcrius  codit,  licct  no  nifiper  nuncupationcn.: 
Quadoquiclc  fi:it  aut  fcirc  dcbet  non  poflc  qucmqna  in  paganis  dcccdcre  cu 
^obus  teftamctis.  Ka  rcfpondebo  pri'imni,non  cifc  lo.u  nuic  rcplicationi, 
cu  n  tcfUmctupoftcrius  fadu cft pcr  obiiuionc  prions^quodneecirarioprj- 
fumcnJu  ciUquoticsinpofterioreteftamento  iiyllaiiieotiofit,prioritnon 
unccllati    foUeBoiori»,vilbpiidiximiif.Dic«f  teftMaenta  ritcconditum 
legc  qaatUoi  ciTeinec  minoris  aothorjtatisiu  volctc  populo  quam  fi  ab  ipfo 
oopulo  lata  cffct:  Atqui  pcr  (cqoeillSlcgem  contraria ,  omnimodo,&  indi- 
tolli  priorem  :Nimifum,qu6d  no  poflit  populus  priorcm  aut  igno- 
rareaut  c4>Iiuifci,quoru  vtrumq;  in  tcftatorc  Jiuciluai  cit.Qijamquam  ncc 
facilccfl,  vt  IcxvIIa  pofteriorabrogftptioiccuiusnonaliquariicntio  taaa 
&tin  rog-ind.i  polleiiorc ,  licct  vcfbispoftccioris  legis  drcttmfcriW foleat 
mctio  pr4oris,proptcr  brcuitatcquxinconfai|bcndisIcgibuf  feriildaefta* 
maior  Jeam  uiaicftattl^nirfoin  vnaleafiKOIiibUa^^ 
4e  refpofidoo  noncfle  nooo  vt  in  pfiore  teftamcnto  fiibintclligatur  dau.ula 
lilionitnriii  j—  pofterios  nooaliter  valeic  fatiator,  quim  fi  pnoris  metio 
Jkioiocaf io  cxprclfim  fafta  fit,Qaomodo  traderc  n«ftri  folcnt  dc  icftame- 
^taier  librros,de  quo  h  dtd.AHth.hec  inter  Itheros.C.tod  tit.de  teftdmSuta- 
ftiixd.lSrou€U.i07.Dete>ltfnp(rf.c4p.iAteiu<]\  dc  tcftamcto  in  quo  pia  cau- 
tinftituta  fuit.  Quidni  cr^o  limilitcr  dicemus,uiomni  ullaaicutqfoUenni 
aiinfaiptis  faao  fubintclbgiclaufula  JcrogatoHam^SloooadcWiganilDal 
fioipljatcr  tcftatorS  nc  prios  teftamentum  teuocare  aliter poflitforpofteT 
riiulquimrt  prioiis  cscpreffim mentioaem fiBccrit,raltcmliaacnu$  vt ca  ei«  ^ 
mdno^^efTaria  (k  (ireoocare  prius  vcht  pcr  pofterius  nonxque  follcnne. 
'  fSmi  ponas  poftcriusacquc  {oUennitcr  &  in  fcripiis  faaii  clTcfacilius  quit 
admltMt,Piiasipfoiuicrcuoc.itu  dTcquamuis  nulla  cius  mcr.tio  f  idn  hi  m 
poftcriorcdum  nc  priorisobiiuio  intcrucnerit.  Ccfla  cnim  hoc  calu  latio 
iKa  fupcriui  a  nobi<.  Ahu,  q^i*  valt  omnia  diffolui  co  modo,  quu  voiagata 
funt:hcut  &c  ccflarc  illi  u'cd.nau  cft  cum  pnus  tcftamenttMBnwncopatiuum 
^icpolkrius  autc  foilcnnc:&  iorcrmtisivtpobari  non  indegater  potelt  ex 
Uvhi)Mi»,99diaH.  quit  quod rolfenne ettlic^t fpccie diftcrat  a  nuncupt- 
tfooofdem  vtiqoe  follenoitaies  hibctq<m8»oocoiNittttum  exigit  fitollas 
■Docopattooem»  qost  ipfaumea  in  fcriptura  cminentcr  coijt!nctur,quo- 
■wnplus  qjjim'nuncupat  qui hcrcdis nomen  vel  fcnbitvcl  didiat.  Mo- 
ieot  mc  fccundo  vciba  illa  huiusconftitiitioiiis  tan<ju4m  patrtmontMm  fnHm 
nos  defiaeus  m  iherit  pcrtinere.   Quid  cnim  aljud  cft  quod  alt  miMi- 
ru,  q.-am  quod  voluu.us,  cxpreirim  faaaro  a  tcftatore menttpocm prio- 
risvoluiuatis?  Nam  ncc  maloiffc  quifquim  dici  potcft ,  nifi  «  compa- 
rationc  &  antiihcfi  vtrfontitis  alicoios  contrari»:  Et  qui  dicit  mallc  fc 
InbcrePrinctpcm  hcredcm  cum  iamaliumpriorc  tcftamcnto  fcriphilct, 
Wuc  occclic  cft  vt  vcl  addat  vd  intclligat  ,  Malic  fc  habere  Princi- 
tWm  heredem  qoam  alium  illum  priorc  teftamento  inftitutum.  M«uct 
Imt  poftrcmb  quod  fcriptum  viJeo  i,i  l.fdnctmusiy.eod.WHl.  tcihmCD^ 
Icgitimc ac  in  fcriptis  coudi:um  ,  non  cx  folo  ^JSPS^^^^J^'^'^ 
^td  ,ta  dcmum  fi  tcftator  in  mcdio  t^^FOtiCOntraf&ttJrlft^^ 
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iifflo  tefttmento  pofterioi^  id  declafincrii^vel  adhfbkis  ftltem  tribos  tA^ 
bus  autapud  a^  voluntatem  fuani  manifeftaucrit«Nain  H  tu  quo<]uecdni 
a  tcinpurc  conditi  teftamenti  decenniiini  effluxit  ex  quo  lacilc  pratrumitor 
obliuicprioristamenteftamenti  mcntio  facicnda  cft,vt  rcuocatum  vidcri 
poffitjquanto  minus  renocatum  intclligi  debct  id  ciiius  teftator  oblitus  no 
llt  >  &i  quod  non  nifi  paucis  antc  mcnfibus  vci  annis  fadum  fucrit  ?  Huic  c- 
nim  tellatori  m.igispotcft  impuiari  cur  voluntaicnipriorem  cuius  mcmi- 
nerat  non  expremm  reuocauerir ,  quam  ei  qui  prioris  teftamenti  obiitus 
iterum  teftatiir»nal)a  eius  mentione  fida.  Neque  verb  contrariam  voluo- 
tatem  dcciaratffed  aliam  potidsde  nouam  fiicityqui  pofterius  teftaiinentam 
minus  rullcnnc  condit  fi  non  adiicfatexpreflim  ypcenitepefe  prioris  &  fol- 
lennioris  tcfUmenti:  ^deb  vt  ncc  putcn)  ri:f)iccre  dcbere  generalcm  iifatn 
rcuocationcm,  qna?  hodic  in  tcftamcritis  ferc  oiiinibiis  paflim  folct  iiiferi 
cx  ftylo  Notaiiorum  potius  quam  ex  volnntatc  tclhnnum  ,  &  pcr  quain 
reuocantur  quotqiiot  pricccfrcrunt  ciufdcm  honiinis  icllamcnta.Nam  quc- 
admodum  Tupcruacua  eft  illa  cautio  cum  pofterius  ccftamcntum  taJe  fit> 
vt  poffir  rumpcrc  prius  iplb  tare»ttainanis  eftnalHimqtte  tAOnm  habere 
^oteftfiquidimpediatnepcrpofterfus  teftameiitum  prios  reuocecunfift 
autcni  quod  impediat»cuin  prioris  teftameiiti  fblleanioris  expre(}]m»&  ex- 
plicit^  nda  mentto  mtUa  eft  ab  ipib  tcftatorc»  quamuis  fada  fit  a  notario. 
ferrorcm  vcro  8:  infcitiam  ftylumq;  notariorum  noftrorum  illud  {omnium 
apcrti(Iimcdetcgit,c]u6dtum  quoc{Uc,ciim  in  finctcHamcti  adiicit  claufu- 
lam  illam  gcncralis  rcuocationis,pra;fantur  tamcn  initio  inftrumcti  fadum 
eftc  a  teftatorc  teftamentum  ne  inceftatus  morerctur.  Quali  potuerit  vereri 
nc  decederct  inteftattts  ^ii  aliod  teftamentum  iam  afe  Ibllenniter  4e  ntdfii 
Cbm  fciretiac  iiieminlfret.Cttmqnc  bmnes  qui  teftanior  nccelfefit  Idco  te- 
fiarl  vt  vel  legitlmam  tnteftati  fiicccffionem  excludanr,  vel  prkis  teftamen- 
tumquodiani  fcceraotrcQocentf  necpoilitidemteftatorincodemtefti^ 
anento  condcndo  vtramquc  mcntem  illam  gerere^  confequens  cft  vt  niMl 
ininus  cogitct  quam  dc  priorc  tcftamcnto  rcuocando ,  quifquis  /ifrp/ici- 
icr  tcftatur,nullaprioris  tcftamcti  fafta  rnetioncjmaximc  vcroficjua  cau/a 
fitprarfumf  d|obiiuionis.Scd  lict  ifta  apcrtiora  cx  iis 
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ts)  vlt.lnfl.^Mib.mod  teftafnjTifirmAwo  habuit  capita.Primum  illu» 
^         '^*^  5"°    d.$.penu/t.  vt  fi  tjuis  poft  factum  prius  tcftamentum 
poficrius  facci  c  capcrit  &  aut  mortalitatc prarucntus»  aut^quis 


 quoexpfefleratopttmusInDpi  

'ditatcm  eius  qui  litis  caufa  Principcnvbcrcdem  rcIiquifTct.  NcquC tabula» 
non  IcgitimeU^as in quibus ipfe ojbcain  canfam  heresinftjtutus  eratpfp 
fcatU£^Bi,oc^qc  ci  nttda  igcc  bdri^di^'  nomc  iadu>ijjiiriun»nc^te  cx  vlla  fcn^ 
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•  «tiiTa  cui  iari$  authoricas  dcfitialiquidadcpturum.Prius  caput  ad  cam  qua&. 
{r  fiioRem  pcrtijKtqmaisiot  fiipefiocccapite  traaauiinus.  Uc  puoi c  tcft»- 
fe    rocQCoperpofUriutKiiocindo  ,  PoriWwjocaiiililcocargumcmum,  caai 

II  lui^e  lmperatoris.iciitcntiaiiivttc(lamentuin  ibUeniiein  Ariptis  kdath 
non  aJiccr  polfct  rcnocari  qiijimpcraJiud  teftamcntum  zcjue  rollennitcr  9c 

i  in  fcriptis  cclcbratutn,1oquitur  enim  oratio  dc  tabulis  &  prioribus  &  pofte 
5  rionbus  vtrifcjuc  lure  tactis  &  pcihais.  Et  cjuanquam  dicipotcft  ita  loctt- 
i  tum  laipcratorcm  ad  cxclufionciii  tabularuni  Aquentiuii)  impcrfc(5tarum, 
V    Vt  ratio  ilia  fubiccta  dcmonftratyMw  tmptrfe^a  tejhmentum  fi,. e  dHbio  nul' 

Iwiv^^ndadexclilfioiiitcflamctiiiuncupatiui^quou ipiumpcr  lc ac  (ine  fcri 
\  pto  perfcdiflimum  iufe  doili  firmumque  ciTc  nutcft  i.vlij^,  it  tef{dm.9r^ 
f  fiiif^quetttta  tamcn  ofiendunt  non  maiorem  babitam  &iirc  ab  Iropcrato* 
;  le  rationem  teftamcnti  nuncupatiui,  pcrfcdi  qulm  tciUmcnti  in  icriptb 
I  iBWcrfcifti.  Ciunpari  iurecenreri  volocrit  Impcracoromfcriptum  in  t»- 
t     bufis  non  lcgitime  fadis ,  &  1  mpcratorcm  inftitutum  nuda  vocc ,  id  cft  in 

tcftanicnto  nuncupatiuo  quantuiiJibct  pcrfcdQ.   Hoc  vcro  fccundum  fu- 

•  pradi<ftaj  orationis  caput  cft,dc  cuius  poti/Timum  intcrprctationc  nunc  a- 
gcuius.Nudam  enim  voccm  apud  lultinianum  imeUigo,noH  qus  fuis  dc- 
ftituta  iit  ibUcmntttibotyquasctiam  mmcupatimmiuilamcntum  rcquirir, 
dc  quibus  m  lit »JUmfHit  ad.«M}.  iM.  fed  quat  careat  fcriptura»nec  aiiter 
^pim  pcr  tcftcs  probaripolfitnn  quo  valdc  impnideniecerrauit  d&cciirfin% 

eordm  verborum  hunc  fcnmm  eiTepaut ,  vt  ne  qnidcm  nudum  no- 
wcnhcredis  vclitnbi  adrogarclmpcrator  cx  teftamcnto  minus  folicmik 
NcccniiTJ  nudum  notiicn  dixit  Imper.  fcdnomen  hcrcdis  cxnudavofc. 
fraquc  liue  prop(Jncrctur  Iinpcrator  fcriptus  in  Icgitimis  cjuidcm  tabulis» 
fcd  taincn  litis  caufa ,  ftue  non  iitis  quidcm  cau^,icu  tamcn  in  tabulis  non 
legitim^  k&kt  Cue  dcniquc  infiitotoi  nnda  vocc  tcibtoris ,  id  cfWxt ra  ta- 
bolaf  &  per  nuncnpationcm  iine  pcrfie£baii»fioe  impefjcdim»  Koici>at  o- 
ptimos  qmpcrator  quicqua  lucri &commodi  cx eiuimodi inftitutioaeol»- 
<incrc,praeferttm qood aci  ius  U nomen  hercdis  peitincrct.Nara  de. Jega^ 
&  fideicommiffis  cxtra  teftamentum  rclidis  eaaemoratio  poftea  cauebit 
iis  vci  bis,  KeejHe  ex  v!U fcrtptur^t^eni tnru  MutheritM  tlefityafttfuidaJepmmm* 
Cum  cniiTi  de  teftiiiicnto,&  hcrcditatc  iam  Incuta  cfti^t  oratio,&  omncs  ca 
fus  comprchcndiftci  quibus  potcrac  Impcratori  hcrcditas  in  teftamcnto 
dari,rcliquain  erarvtdelcgatisquoquc  ac  Hdcicommiflis  fcparatim  &  cx- 
ira tabolas  relijftis  aliquid  addcrct.  Viec  piobabf k  eft .  ^uodidcm  Accur- 
iius  noftcr  fapradlda  vccba  imcrpretatur  detcfttmcnto  min&s  :ibi{enni« 
&  in  quoaliqaiji  deiitcx  folknnibus.  Dc  tcftamcntocnimiamin  iciiptii» 
quamnuncupatiuo,  &  cam  perfcdo,quam  iiiiper£eAo  iam  fatis  dictumettft 
in pracccdcntibu$,ncc  potuir  quicc]uam  adiici  citra  infulfam  rcpetirioncm. 
Diccnduni  potius  eft  lis  vcrbis  lli;nificari,codiciilos,  cpiftolas,&:  alias  eiuf- 
niodi  fcripturas  qu*E  iuris  authoritatcm  nullam  habcnt  &  pcrc^  las  tamen 
fiUeicommifta  (alcem  rclinqui  poftc  non  ambigitur.  Ccrtum  ndniquc  cfV 
&  tn€onMb»losillodaliquandoobtinoift«ePriocipe$  ncquc  cx  codiciJ. 
&s,ncquc  cx  epiiblis  fidcioonMmifii  adaatttoene  vecosiftat  ^^v  l>  a*  CTivsjj^ 
df  it^Um^  ctskai»  Quod  ta men  quamom  ad cedicillos  peffincMic  iiaj»* 
'  cipicndum  videtur,i^i  abintciUto  fa6ti  finc ,  nondeiis  qiiidK,  tffftameQtos 
Qgi  cnttn  liiicaotmoie»  ii»tpoftciiyfticftagicnto  cpii£rtsati  iaiM^Mi 
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carcnt  iuris  authoritateicum  fequantur  ius  tellamentt  a  quo  pendent  /. 3.  f. 
vlt-l»^  «//f  7?4/«  i6Jn  ^n.iunR.Lu$r,  codiciScrtim  7>.  dt  tHr.  codtalU  Proinck 
t^uemadinodum  tcftatori  cuiiibet  femper  iicuithcrcditAtcai  Impcratori  re 
Imquere  tei^amento  in  rcriptis,&  rolleiinitcr  condito,  l.fi tjuis  bnftcraicrem 
fnf.Ctjititefldm.fMcer.^oJfU.  ex  impi  rfeHo  j  .Lnon  duhitm \6.C.  d*  tejiam. 
Ita  nec  dubitatidum  eft  quin  &  lcgata  &  hdeicommifla perindc iicuerit  re- 
lioquerc  Imperatori  in  codicillis  tcftamento  con(irmatis,cum  perindelia- 
beantur  ilia  acfi  in  ipfo  follenni  teQamento  relida  cffcnt  d.  $.  codtctUorum l. 
fiit4fcripferoi%.D.dt  c^ndic^  demenftr.  In  eoquc  minor  fanc  fuit  potcfta* 
codicillorum  ab  inteftato  rcriptorumjqui  licut  cx  nuJIotedamento  pcndc- 
re  ponuntiici  neque  turis  authoriratcm  vllam  habcnt,  vt  &  lufliniauusuo' 
flcr  facctur  «r  ^nfltt.titul.De  codtc^ll.  Vndc  ctiam  cft  quod  legjia  in  iis  rciin- 
qui  nulla  poiTunt  quomodo  polfcnt  in  codicillis  tcftamcnto  contirmaris  /. 
tflr.D.de  tnr.codictH.Ced  fidcicommilVa  duntaxat  I.tdud  '^.^.  ranart  eod.  (ttu/. 
Vul^o  tamcn  crcditum  eft,&  quod  magis  miror  ab  ipfo  ctiain  lacob.Cuia- 
cio/<^.5.0^/er.c/9>-7.pnuI!a:imdcrogatum  elTe  huic  iuri  quod  Pcrtinacis  o» 
raiio  primum  induxcrat&  cx  poftcriorc  Imperatoris  Valeniis conilitutionc 
qu.T  cxrat  in  l.cumi^ereda  j.C.jut  tefl4m.f4cer.poJf.^.ce^ii\'€t3ndcm  obtincrc 
vtcxcodicillisquoquc  &  Hdeicommjilariis  cpiftoiis  Iirpcratori  rclinqui 
polTct^quod  &  fcqucntcs  Impcratorcs  Gratiaiius,Valcntinianus,&:  Thcodo 
llus  conrir.Tiaflc  videntur  in d.l.non dubtumxG.C.de  teflam.  Mihi  tamcnaliud 
iudicium  eft,qui  vidco  tn  d.i.cumhfrtdet^non  dc  quibuflibcttodiciiiis  &  c- 
piftolis  fidcicommifljriis  3gr,fcd  cum  aiiic(ftionc  lila  quam  ncmo  obferuat 
i«rr/cr//)/.'/.Quiadic(5liooftcndtteam  conlHtutioncm  ad  illos  taniijin  co- 
dicillos  pcrtinerc  qui  &  fcripti  Iint,&  iurc  fcripti,  vt  intclllg.imi]s  e^cluios 
cosjqui  vcl  pcr  nuncupaticnem  ac  Ilnc  fcriptuia  f.ifli  funt,IiLCt  tcftjmcnto 
confirmflti  proponantur,Cquorum  tamen  vfus  incognitus  fi  iflc  \  i Jctiir  ante 
aliamThcodoflj conftitutionem  quar  cxtai #  '  l.v  f.i>i/i  .C.de codiaU-)vclpcr 
fcripturam  quidcm  fcd  non  iurc,!d  c(l  jb  intcllato.   Nam  fl  cx  tcliamcnto 
nuncupatiuo  quod  pcr  fcptcm  teftcs  iJoncus    rogati.s  probatuni  clXcuno 
Icbac  imperatores  hercditatem  confcqrr,muIt6  ininiis  crcdibilc  cft  voluif- 
fc  illos  lcgata  &  Hdcicommifla  petcrcex  codjcillis  pcr  nunci;p3t:oncm  fa- 
(5bis,tainetfi  qiiinque  teftium  fidc  munitis.Nc  alioqui  plus  pcudcris  &  mo- 
jiicnti  viderentur  tribuerc  codicillis  nunccp.uiuis  quam  tclUnicnro  nuncu 
paciuo,maiorcque  fide  ouinquc  tcftibi)£,;juam  fcpic  a<'hibcre.  ScJ  Si  quod 
in  cadc  legc  add'tur  dc  hJcicomiiririis  cpift  jlis  hoc  ipfuin  probn  cuidcu- 
tius.Nec  enim  fidcicomiflari^  epiftoi^  olim  cxigcbaut  nunicru  quinquetc- 
flium,vt  nequc  codicilii  antc  conftitutione  1  iicodolijiff  d.l.vli.C.de  coJicil. 
fi  moJ6  fidcs  epiftoljc  conftarct  ,  neqiie  crat  ncccflc  adhibcn  tcftcs,  nili  fi 
quido  fideicomifl^um  nuda  voce,veletianutu  rclidu  ciUt.Qui  fcnfus  cft/.O^ 
tnepi(ioUii.\n  illis  vcrbis  adhti^ttff  teffilfut  C.de  fideic.inntt.i.nutu  21.  deic. 
^«ir.^.vt  jiibi  docuimus.Iam  vcro  quoJ  pcrtinct  add.  i.nnr:duifiutni6.  C.  de 
teflam.cum  promifcuc  loquatur  ilia  tam  dc  hcrcditare  quam  dc  Icga:o,&  la 
dc  Iceato,quim  de  fideic6mino,non  aliam  vtiquc  intcrprctationc  iccipcic 
poteft,quam  qux  vniiormiter  &  hcrcditaci,6c  icgatis  &  iideicominis  cuuc- 
niat.Igitur  qucmadmodu  ad  eas  hetcditaics  no  pcitinct  quar  nuda  tcftato- 
risvoce  ,  idcftpcr  uuncupationcm  quantumuis  fojicnncin  iclicfca:  finti 
iu  oeque  ad  icgata  >  quae  leiidca  iacriac  iQ  codiCillis  per  nuncupa- 
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flfoneni  firiMi  ^piflmiiislotteikni  tdfVtmento  qoodctiamibrGnptjsprtcer- 
lerit  aut  rubfecurum  fit  confirmatiScErgo  ad  eatat&nilcgata  quar  daraiiat 
in  codiciIli$,&  fcriptis,  &  confir.uatis  co  tcftamcnto  qiiod in  fcriptis ^uoij; 
fa^tum  fucrir.Non  crgo  ad  codicillos  ab  intcftiro  faftos,  in  cjuibtis  cum  le- 
gita  rclincjui  non  poiiiiit,liccirKicicomtiiifla  po(Tint,confec|ucns  cft,vtco- 
Iticucio  qua:  vt  djxi  tic  Ic^atiixqucac  dc  liticicommifliis  loijuitur  ,  non  plc* 
ni^s  accipi  dclicatcircanaeicoinmifla  quam  cir&a  Icgatai  ac  proindc  vt  non< 
magis  pertin^t  acl  fideicommiHa  ih  codiciJiis  ab  imeftato  hOh  <Iata,quatn 
idtegaiu  quf  ineiurmodi  codicillis  rellii^ittmillo  modopofliiiit.lll«m  igi- 
«ur  PcRioacis  Iiiiperatoris.mciitem  (uilFo  tactodum  eft  ■  vt  neque  hcrcdica  « 
tem  capcrc  Impcrator  pofTit  cxtcftamcto  fiue  nancupaciuo  ctiam  pcrfccflo, 
Gtic  in  fcriptis  inipcrfe^to  ,  ncquc  Icgata  lut  fidcicomnijfra  cx  iliis  cocJicil- 
Usaut  cpifloiis  {icicicommiiiarjis  quam  iurc  fcriptis,  id  cftpcr tcflainentum 
in  fcriptis  tactum  conHrmatis.Scripturam  cnim  ncccllariam  c/fc  voluit  bo- 
Dus  Impcratort  vt  condicioncm  fuam  deccriorcm  facerct  quam  cartciorum», 
Mellaiiquid  capcretex  ea  viiEimftatevqiis.non  nifi  pcr  ccftcs  proba(etur>^a» 
mmuis  eifet  {bllemiis$imiidi«.  materitm  tst  mi^reCr^fl  captato  fucro  ex . 
filiis  ceftibus,  quos  verifinulecfletvt^landiremur  Principi  in  aliorom 
iniuriaoi  eiufmodi  voIuBMtem  commentos  fuifle.  Adeo  bciweft  fnuideii|. 
8c  falfum  comminifci  ca  in  rc  <juap  lubrico  fidci  tcfliura conunittatur,  nec: 
(cripcuracn  vJIam  habcat.  Quod  C  atifit  fcripturatcftamcntialiqua  indiibi- 
Uiequidcm  ridcijfcd  quac  tamcn  minuslcgitimcfada  rt,a?qiic  inuerccun- 
Mftirirum  eftextali  fcriptura  hcredicaceoi  confequi  impcratorcin ,  quam 
iKSB^Uuscoiifequi  po(Iet.Neiimperio&poteftato(ii«niinisabuti  vidcre* 
»fiMpi|  legibos  viueretytaraetfi  legibusroliitusiit  dJjtx  tmperftlh  Aca;  in^ 
prfi^^'di tfg»  Illud  vcjrojpcorTusiiioidiorttm  fi  litis  caufa  hecedeinic Im^ 
Hiplpaciatur ,  licet  io  eo  (eftamenro  quod  &io  fcri^nis  conditum  &:  futso- 
woibus  follcnnicatibus  muniium  propomtmJ.penMJt.D.dehered.inf,  Qoit 
locuscum  oi^endat  iam  anrc  Pcrtinacis  tcmpora  id  obnnui(Tc,vtlmpcrator 
infticai  litis  caufa  non  poilet,ci'imqiic  Imp.Pcrtioax  ius  illud  non  modo  co- 
firmarcfcd  ctiam  augorevolucrit ,  Non  poflum  intclligcrc  quid  litquod  a 
Juftiniano  fcriptum legimus in  d.$,vU^mkMod.te^Mmn  i»^rnu  Pcrtiiiaccm 
oniiBfle  ftMexMrciGfleyNonadmiftiirum  (t  beceditatemeinsquilitisxau^ 
/a  Principcm  reliquerit  heredem»neq|ic  tabuIasnonJegitime  ^das:iii  Qui- 
.busipfe  ob  cam  caufam  inftitutuscrar,probaturutn».  Quid  cnrm  attiocbat: 
addcrctlc  tabulis  nonlcgitimefadis^in  quibuslmpcrator  litis  tantiim  cau- 
U  inflitutuscflet  ,/i  neque  ex  lis  qu«  lcgitimc  fai5t^  cfTcnt  hcrcditatcm  flbi 
Jiiis  caufadclatam  VHiJicarc  vcllct  ?  Nam  c!c  iis  vtiquc  quacum  folicnnitati 
nihil  dcfirjaccipicnda cA  prior  pars  orationis  exprcfla  iis  vcrbisrwflw  nJiniJJU^ 
rum  fe  hereditAte  eins ^Ht  htis  amfk  Primipm  rett^iurit  heredgTMpCiQut  ^  q uod 
icriptum  c(k$mdU4f0iMltw  dthtrid.  ii^iU'  Aiio^i  ne<]ac-ma§num  quid , 
.jinpcratoria  maicftate  dignom  cdet  berediutem  iitiscanfi  delatamemic^ . 
tete^^a  nec  (1  vcllct  ndire  ImpcratocpoflttCYCO  ^ppe  ceftameiito  ^od . 
pr.rtereanullum  fii&  imperfcdum  ,      exquo  proiodcncc  dclau  videri  j 
poflic  hereditas,qiiint3ntbmaiorIcgibus  vishat  l.dtUta  ^i.de  veriiBr.fiat^'\ 
i.  1.    C.*fHi  i€ftMm.f.4cer.pop.    Ncquc  rur/Iis  ncgaji  poftet  quin  cadcm /cn- 
tcntia  bi*  cxpreffa  eflct  ftultcquc  repctita  li  qood  addicur,  de  noaadrakrc;!.. . 
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bus  Imperator  ob  eanJfm  caa/am  id  cft  litis  tantiUB  gaitii»^eiBidfiiocfaui 
4(  Accuriiut  eifliotyialititutiu  effcc» 
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J}$9mtiddkm  §,  ylt»ii^*fitiLm9dJifism»h$finif, 

|V  o  D  dkin  iti  nt,dicoirrtpticite(redelcndaquoapud  Iufti- 
Inianum  vcrba  illa*^  #»iwr4«/3rOT,  Vt  iis  fubJitis  ficuti  prior 
ipars  orationis  de  iistabulis  omnino  accipicnda  cft  c^ux  lcgi- 
timc  quidcm  (xJkx  CmuCcd  camcn  litis  cauTajTta  poltcnor  do 
_         ^liis  accipiJtur,  i^ua:  non  quidem  lcgitimc  ac  foilcnnitcr  fcida: 
fint,(edtaincn nec licis caufa : qaai idcirco  (auor IiBperacuris validas ^ccre 
pofle  facilius  videbitar.£flet  emm  minillt  odiolttslmperator,qui  tabnlis  «6 
follennibosherct  inftitutns  dum  ne  licis  caufa,  hcreditatcm  nihilomiBUtii« 
bt  vindicaret»quamqtti  hcrct  fieri  vcllct  cx  follenniba^tabulitquibus  noo 
nifilititctufa  inftitutus  fuiflet.    Hic  llqiucicm  non  modo  contra  icgcsy 
Vtille  ,  pcccarct,  quibusfolutum  fcpoiletautverc  ,  aut  faltcm  impunc 
diccre,  fcd  ctiam  contra bonos  morcs,  quos  in  Principe  non  iolum  bonoSf 
fcd  etiamoptimos  clTcdeccret.   IdqicltquodPaulus  fcribitiw  dtQJ.penul. 
inuidiofum  clTe  h  Imperator litis caufa  indicuacur.  Ncc  enim  caluauuar fa- 
cultacem  cxPrincipalifliaieftatccapi  oportcrc,  vbiclcganterBaldiitnoftpr 
notatPluraoriuatitpermitti^m  Principi,  &Principem  magis  deboi 
qttam  alios  ab  illicitit  abftiaci«.  Et ob  id  nim Iru  m  videtur  Penuiax  Impc- 
xator  in  fiia  illa  orationc  ordinem  hunc  tenuiilc  in  recenfendit  ctHbas  ia 
quibusomnem  fucccdcndi  viam  fibi  prarripcrct,  vtab  eo  incipcrctqui  mi- 
nus  dubicaiionis  h.abcre  credebatur ,  dciiidc  progrcdcrctur  ad  alios  di^ci- 
liorcs,&  kcotnmuni  hominum,ncdum  aliorum  linperarorum  fcnfu  rcnio- 
tiorcs.  Primus  il!c  cafus  cft  nullam  pcnitus  habens  dubitationcni,n  In»|>*» 
rator  inilituatur  litis  &calumniateaarain  tabultt  (bllennibusaclcgitimt** 
l«4am  &  iam  ante»vt<iisimut»id  ipfomyclconftitotumfbcrat  vel^tltcmrc- 
ccptum  d.  l.pf»,DMlnrfdJitfi*  Ne  calumniat  in&miam  Incurrcrct  Impe^ 
Tatorfifei  calumniatorc  &calumniandi  animum  gertnte inftitoi patere^ 
tur  :  Adco  parum  diftat  ^  calumniatorc  is,  qui  calumnia:  ftuct.  Sccundus 
Cafiltcft,fiinftituaturImpcrator  non  quidcm  Iitis&  calumnf.r  caufa,  fcd  ta- 
raenintabulisnon  follcnnibus:  quocafu  fi  velit  Impcrator  hcrcdjtatc ym- 
dicare,  nihil  quidcm  fccerit contra  bonos  morcs ,  ftu  tamcn  vim  fcceritle- 
gibus,quai  um  cuftos  potiit  e(rcdcbear,ncc  minus  cxemplo  quiiliimpcrio» 
Neque  didinguban  inftitutotfit  Imperator  intabulii  non  fegitlmendtt 
%b  ^m  caafam  quod  non  lcgitim^  fadtxdfent»  c&m  teftator  legitimis  fuc- 
ceftbribat  fiiis fbnaftc infeOus ,  q u os  vidcbat  per teftamentom  rite  fadnm 
«excludlnon  poftcsputa  quod  eo  loco  Sc  temporccopiam  tcftium  non  habe- 
ret  vt  inUonficiuntHr  %,^.\,D.de  tur.c«dtri'l.   fiituriiin  camcn  fpcrarct  vt  cos 
■^cluderctfi  modoPrincipem  rciinqucrct  hcrcdcm  (qucm  tortaflc  fcnruin 
cfic  velis  coriun  vcrborum;«^  enm  C4h/4wi.)  An  vcio  inltiiutus  fit  ob  quadi- 
libct  uiiijm  c.iufam  in  tabulis  non  lcgitimc  factis.  Nam  &  antp  Pertinaccm 
iaif».Aicxandcr  iam  id  ipfoflWpiftitugrat  vtcx  imp«^!S^tot«^flieW«|* 
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^  caufam  in  eo  tc^^in^Wlai^Arfedb  fcriptus  cfliet.  Quo  magis  moueor 
Vt  vcrbailla#^tf«»<«ii/«iiquacdiftinclioncm  aliquara  &:  rcfirijtioncm  nc- 
ccfTario  incluJum» oniormodo  delendaclic  exilliinctn.  1  ertius  cafus  cft,  Ct 
non  in  tabulishcrcs  fcripcus  ritlmpcmor  ,/cd  nuda  tcfhtons  vocc  nuncu- 
patus  quamuis  teflibus  fcptem  adhibitis  $  cazccrifquc  teilamenti  uuncapa- 
tiai  f&fleanibtthitmnii  Hiever^ttfittcfti^iMf  iiKMtiiiiBCMvtPieiw 
iiim$c9fMk^  9tim  •DMtvnqutm  oktDBCMMlt  i»t«ftMveQto  oua^ 
Muuo  Iitiperaiorb«fiiesip(htuiprohiber€caR'C&iB'iidMtf  JioA  maeis  Ijfegi- 
Itoi  yi^wnlflwi»  mOrtNlli  iiiafila  fiac,<i  ex  co  tcOamcnto  Prifl(;i^f£«fC<^C» 
liSK^opoffixetiam  priutvtusquifibctllicccderc.  QM^id  et^o  itnpcratorcra 
mouere  potuit  vt  ita  conftitucrct  ?  Vna  illa  ratio  quod  Principem  maxim^ 
^eccateximcrc  fc  non  tantilm  a  calumnia,  fcd  ccijm  ab  omnicaJumnia:  fuo 
;tpnc  :  PolHtautem  iacileiiiipicio  lucidcic  Uiiicommentiatcilibus  vt 
ircDt  Principi  etiani  igiipriDiti.Quodfieiiaiirft>iaiioeeaMuoque  Prin- 
m^Mmmt^innmtttka^foigt^  fii&o  Iwrctiir.  J&kiii 

I  tffikes  ftUi  DOH  Bmjti(&ck  tamen  vt  ^ilft  elTc  poriitit  a^  ibacjif  «s  iplbf. 
iUnioniis  tani|uan>^iu<pc(ftit  aliyii<i  cofegMi  dcbcat  ImperatOB.ltai|;^ 

^  itiim  ab  illicicisjhoc  caiii  Imperacor  abfttnet,re  J^quod  pJcraoq;pni9 

dentiseityCtu  a  licitis^rola  niccu  fufpicionis  nequid  iiJicite  fa^um  per  aliot 
vidcri  pefiit  Prmcipc  quoqi  ignorancc.  Qj^artus  dcniquc  cafus  ille  cft,quo 
Principi  aliquid  rclictu  (icinon  in  tcdamcnto  nuncupatiuo,&  nuda  vocclcd 
|tl  (criptura,cxtra  tc(UineniitabuIasia^m,vtkiccarus  ditfcrat  a  fccuudo» 
llcicrif  coiaM  lofaMDi  iuffifaodboritts  Mi»t4  c#  mi  nnlloiif  ii.woctifci? 
JMlNlwXSiiiiiMM^  fim  codfciUi  «bioHftatofiidiHwaam  fidcidSaiido«> 
liir  cplftollf.O^  hirrjirl  eft  vt  fupra  interprecati  fumus        ab  inte0tto(or^ 
I  ptc.Tamiltfi  ex  eiufmodi  codicillis  &  epiftolis  fideicommiffa  priuato  caili- 
lctrcJickadcbcrcatur.ln  qtto fane iniuriam  fibi  faciclmperator qui  iurc  c6- 
Oiuni  vti  rccufat  ob  hoc  folum  ne  cni  iniuriam  aliquam  intcrrc  vclle  vidca-» 
^  tur,Praercrtim  cOmii  qiud  ablmperatoreper  taies  codicilios  aut epiftolaa 
petitooi  cfTcCaid  iJIe  prailace  non  recufaret  t  Q^modo  m  Aaigufti  perfona 
«ueniircfc^Brt  lofttiiiaiMiii  iiiitioJtfhif^fHfiMwdieiBLC!^  oiliAuguttaLeB* 
^iin^i^l^osp  ii«ii»laipfiiEit.Qjaquaerint€«ii^  imci(UmffMoea^* 
fifitM*fetdfftli>Iaftinianus  ait.Nos  autcm  de  cocUdllis  ab  intcAato  £idtt 
Miic  loquiinur.  OtCffito  honcftius  vifum  cft  Imperatori  Pe  tinaciifcaliat 
poftca  frcutis  liTipcratoribnsjVtab  ciufinodi  fidcicommiffis  3bftincrcnt,n6 
tanqua  fufpeifiis ,  qualia  funt  ea  qu.T  nuda  vocc  etiim  cora  qumquc  tcftibus 
rclinquunt  jr/cd  canqua  minus  dcbitis,cum  non  ipfo  iurc  dcbcantur,lcd  ta- 
tXkm  Prxtoris  hdcKommilTarij  tuitionc,aua>ndigerc  Ca^rarein  ad  pcccda  cz 
vtndtcarc  iiao  turc  ncauett»iios  ntfoos  tliffaom  propcmodoKi  ^itut 
>  «uifffl«te  vidttiiiiMoiba  n  lcgibot  mib  &c<re«ellcf .  hbm  di  •Aive.aoa 
q\io<Uinixi04iovimnciatlcgioosqiiii4  pctitauodn6poflttlegirtincrouim 
aur  fibi  Jcbitum  dicerc*  Non potcft aotem fidcicommifiartutqqiftjuiiiUft 
£t|legitimcfuum  dicere,aut  fibidcbitum  id,quod  non  nidexfiJeicommif- 
fo  deocatur  /.5.  D./tvtu/p  .petat.  Et  h^c  quidcni  ad  Pernn.icis  orjtione  adno- 
taflc  fulficiat.  Nunc  vtdcamus  quidad  cam  orationcm  aJicccrit  coaiUcutio 

:iti,^?i:f  ^^^:  .-K  •  ■  ■  Mb 


Dlgitized  by  Google 


^4  ANT.  FABRI  DE  ERROR.  PRAGMAT. 

"  '  —  n  .  -  -  ■ 
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V  A  ad  Pertinacis  ocaHoTOn  ibcfifmiiiiliflii  feiii^ft^ 
bus  •ttiiliiiiin  9  magnaiii  dubttMdl  CMifa^i  pncbem  »  Q^4- 
noai  ndditum-fit  ikpofterioribus  IniperatoriDus,quonini  c6- 
llitutio  illa  cft,quz  cxtac  »n  /.  Kfitnmta  lo.Caie  ttfiamAe  cuhis- 

 fcntcntia  diccrciamaliquidccepimus.  Namcum  impcrator 

Pcrmiax  pro  fus  ^'crcciindia  &  dignitatccafus  omncs  orationc  fua  complc- 
xu«  clTet,iii  qnibiis  vcl  iuftura>vcl  raitein  honcftum  lit ,  Impcratorcra  a  lu- 
cris  fiuc  pcr  telUmentum>nue  pec codicillos»aut  epiftolas  iibi  dclatis  abfti- 
ncrcjDimcilq  vtdetor  dicere  quid  addi  potperit  ^  pofterioribos  qai  tam  (aa^ 
Anoi  piwn^v  Pe  rttmdsiiifiitotum  &  propoiitiimcoiiftaoterine  dicam  pcft» 
tinacitorretinerc  volucrunt.EtH  aiiceiii.ilfodllattm  occorrit»quod  dicaraust' 
Cafom  illum  a  pbfterioribas  Imperatoribus  tra<^arii  quo  pmoe^rit  tcfti-^ 
mcntuui  follennc &  in  fcriptis conditum,  &  aliud  fccutum  fit  pcr  nuncupa^ 
tionem  fa6bim  coram  fufticicnti  &  follcnni  numcro  tcftium,qui  dicat  Prin- 
cipem  nuncupatum  hercdem  hjiflc,qui  cafus  a  Pcrtinace  prartcrmilTus  fiiif- 
£e  videtur.  Si  tamen  propius  iniptcias  vix  eft  vt  ncgarc  poliis  ad  hunc  quo- 
^ecafumPeniiiodtocicibBompertinerc,  NomiitamqnoQOocdmniAH 
lom  felienneieftamfnjBMn  prarceflit»negac  tamen  I  mptraior  MiatfttnNn 
iionfnlu9«di»ex  iwdo  voceceftatoris,idofte»naiicopocioo  oiooteflomcn» 
coquantumuislc|icimo»  quemadmodum  proiimocapice  intcrpretati  (Ih 
mus.  Quanco  minus  credibile cft fuiife  illum  ex  nuda  voce  admifUinim  hc- 
sedicatero  »qua;  iam  alij  dclata  fuerit  antcriorc  tcftamcnto  foUcnnitcr &  in 
lcriptis  ccleDratc? An  nt>n  facilius  cft,vttcftamcntiim  nimcupatiuuni,  quod 
irnicutn  eft  valcat»&  cfticax  (it  ad  defcrendam  (ioe  Principijfluc  alij  qui  io  co* 
inftitutus  iat  heredicatcm » quam  vt  doobus  fa&is  tcftainemis  prioiO^Ufeo*^ 
aiMliicriptis  >  poftciioio        per  ooncuptiionottpoiMi^^^t' 
'/iifficnre  td  joilMiAafli  ptioc?.  Aut  quomodopoteft  ramtmftamen-^ 
liiiRpc«ils|ierp6iicrius  »  ctr  qooctiamliiblomeUet^  adirt  tamen  hcrc 
liicas  non  polTct  ?  illudfiqurdcin  adrnmpcndumpriusteftanicniuinpcr 
poftcrius  omnino  cxigitur,  vt  cx  poftcriorc  aiiqnis  heres  efTc  potuerit 
aiiquo  cifu,  quainuis  non  fit  nccclfc  vt  hcrcs  nliquis  cx  cofit-^.po/fr- 
rivre  Inft.^utb,  mtd.  teJiAm,  infirm,   Sunt  qui  putcqtid  ipraiw  a  pofterio- 
stbus  Ii^oratoribus  rcnouatnm  fiiifTc  quod  aPerttntceiam  oltm  (iicrir 
conftiilcotfi' '/'•ec  aKod  pneterci.quicquam  indudom.  Quam  fcnten^ 
liiiniliftnf  irdniiir  rccutus.ide6.Accurli)  intcrpretatiociem  exiftimantis 
jiuc  vnum  ab  Impcratoribiis  cautnm  t(k$nd,I.No!HMH4 1-  vtteftaOBencom 
prius rolicnne  &:  i.i  fcriptisnon  pofHt  reuocari  pcr  fubrcqucns  nuncnpati- 
uum  non  fullcnnc ,  etiam  in  quo  Princcps  fucrit  inftitutus.Mouctur  autem 
laCon  vt  ita  fcntiat  ex  d.     t>lnm.  Injl.  ijuih.  t^;od.  teftAmtn.  tnfiryn,    quo  mo- 
ucri  potiusdcbuerat  vt  contra  fcntirct  ,  Quafi  intcrprctanda  fit  pollcrior 
cooftitutio     a&tiijuiore  Paiiiiatfis  oracioac  »  Quod  H  ica  effct  vtiqoo 
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,  ifiotilis  &  fuperuscua  dici  debcrctique  ad  anttiquiorein  nihil  ooui  «^eret: 
Cutii  camen  conftitunonis  verbapnek^ecam  conilitutum  efTe  «Jiquidap^ 
>fterieribus  Imperatoribus  quod  ontca  non  obcinebac.  Scd  &  aJius  Accurnj 
laConis  c(l  *  itcmque  Bartoli  (i  quis  cum  la^bne  Sc  aliis  putct  Accurtij  in- 
tcrprecaiionepi  Bartolo  pJacuifrejin  co  qu6d  purant  Pcrtiiiacis  oratioaem» 
qiu  parteiocutaeft  de  voce  nuda  teftatoris»  rcuhffc  dc  teftamento  nun* 
-      cupatiuo  impcrfctto  mijiu/quc  fojlenni,  quodtamcn  non  ita  cft.  Senfit  c- 
<      nim  de  tcftamento  quod  non  per  rcripturam  » fed  per  nuncupationem  finc 
icriptura  fa^um  rit,legi:imc  tamen  ik  pcrfc»fic»cum  dc  tabulis  impcrfeclts 
jninurque  folicnnibus  iam  cauilfctsquarum  vcrendum  non  crat,nc  quis  6i- 
t      ccret  minorcm  clfc  poicftatcm  quim  teftamcnti  uuncupatiui  impcrle<^i,ad 
I       Principcm  aut  alium  qLicmlibct  inftituent]um,vt  prarcedcnti  capite  difpuca 
uim)is.Qoa<nquam  non  canmm  Acairfij,Bartoli,&hfonis  error illc eft,fcd 
cecerorum  omiiium  inccrpi^ctum^ui  patant  ifta  Hononj  &  'I  heodolij  coit  • 
ftitutiouc primum  fuilFc  indudu;n  vc  Pr inceps  hcrcs  mftitutus  in  ccftamen 
to  nunwUj?atrJoqiiantumlibcc  fol]c:jni,fucccdtrc  cxeo  jion poiHt ,prx- 
ccticncc  alio  foIJcn:u:Ciun  camcn  Patinacis  oraiionc  fa^tum  id  iain  fuiirct, 
hoc  ipfo  quod  cxprcntrji  gciKraluct  fc  nonicii  hcrcdis  c\  nuda  ccftacoris 
vocc  non  admilfurum.   Alij  funr,qui  exifiimaiit  luhil  noui  fuiffc  induduiu 
caconfticmione  circa  Principcm,fw'dianiuin  circa  poteniesinftitutos  hcrc- 
dcs  in  tcftamento  nuncupatiuo  poftcriorc  pcr  quoJ  tcftaror  p.  ius  teftamc 
tum  follenniccr,ac  in  fcriptis  facl iiin  rcuoc.u c  \ olucrit.Nec cnim  Je  potcn- 
ti'ou$  quicquam  cxprclfum  trat  iJla  Pciuiucis  or^tionc.  Scd  tamcn  huic  in- 
tcrprciacioui  obftar,  qu6J  pi  ima ,    potilluna  pars  Icgis  de  Principe  tan- 
tuni  /oquicur.   Qiiod  v«ri>  de  potcuiibus  fub  lincm  Jcgis  additur,tfaJaiitic 
potius  6c  obitcr  diau,c^uam  cx  prcp»{jco  ita  conftitutum  vidcri  dcbcr,ac  in 
confequcntiam  cius  ipiius  iuris  quod  in  Principc  fuerat  conllitutum:  Quali 
eiJem  hac  partc  ratio  clTc  Jcbcat  Principis ,  &  virorum  picxcipua  quadam 
d:gnicate  apud  Principc:ii,&:  p otcftatc  dccoratorum.  Sic  cnim  Impcratorci 
in  i.tton  etnhtHm  6  Qeod.ttt.  Detfjhw.  Non  cffc  dubium  ucc  inccrtum  ficut 
impcratoribu$,iti  qiuJibct  dignitatc  vcl  poteftatc  decoratis  viris  tam  hcre 
d»iatcm,qu.im  lcgitum  fcu  fi  icicomin  lfum  rclinqui  polfc  Quod  fi  ita  cft, 
rotcr.»t  crgo  quoJ  Pcrtiiiax  in  Principc  conftiiucrat  trahi  etiam  ad  poten- 
tes  iufta  intcrprctatio  ^clicct  nihil  Pcrtinax  dc  potcntibus  conftituiifct;  Lt 
confcqucntcr  nc  hac  quidcin  paice  nouum  ius  feciflc  poftcriorcs  Jmpera- 
tores  vidci  i  poHunc :  Q^imquain  non  ignoro  dici  pofl'c,a  Principc  ad  po^ 
lcntcs  viros  valeic  confccutionem  a.Tirnutiuc,fcd  non  neg?tiuc,Id  cft  pof- 
fc  quidcm  ticuc  Impcratorihus,ita  &  potcntibus  viris  tam  licreditatc  quain 
legAtum  fcu  fidcicommiffum  rc!inqui,qucmadmodum  fcriptum  eft  i»d.L 
r,on dHhiutn.    Scd  noucconucrfo  fimilitcrdici  polfciiscafibusquibuscau- 
tum  cft  nc  Impcratori  quicquam  rclmqui  pollit,nec  potcntibus permittcn - 
dum  clfc  vt  quicquam  cx  dcfun Jli  hominis  voluntate  arrogcnt  libi,&  vindi 
cent.   Alioqui  dicendum  cfTct,ncquc  cx  codiciIJis  &  cpiltolis  ab  inteftato 
fcriptis  poflc  fidcicominin"uni  aliquod  Jebcri  potcntioribiis,vtneque  Pri^ 
cipi  poccft,quod  talibus  fcripruris  authoritas  luris  dcfic  vc  fupcriorc  capite 
fcripfimus  ex  d.hvU.^uty.rnoi.teflam.tnfrm.Gr  Unmhcredes  7.  C  ^ut  tefidtn^ 
facere poJf.Et.  tamen  nullo  iuris  loco  ita  fcriptum  cft:Ncque  vero  cadera  ra-; 
tio  fuit  conftitucn^i  cius  mrisad^crfuspotcnuoics ,  quod  boni  Imperato-' 
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rcs  conllitaerant  sdMrfas  ftipfbi^»  vfcttam^licads  sblHnere  €6gercntllr« 
aum  nc({VM%ioieadmioi6fidcr(iMi^  (ilbsAMdtan  ilf^id 

petfCttf  «kinslttntacc  vkiiBi^i«!iKni  nifi iiimUtocc teiUta  (it,  &  quani  pcr 
tKftespcobanfuflSciatyatnen  fimiliter  cum  ndeicommiirum  pctitur  ex  co- 
«licillis  aut  epiftolis.non  iure  fcriptis  &  quibus  authoritas  taijii  iuris  decll  Sc 
foUennitas  no»vcfiras,vt  loquitur  l.fi  venU'  i^.C.de/idc$c.id  cft  ab  intefta- 
toduntaxjtfaflisinon  tcltamentoaliquo  aut  antcnorcaut  poflcriore  con- 
firmatis.  Ncc  ciiio^lcripturas  quamuis  minus  follcnnis  tam  fufpe^ta  cil  d- 
des  quam  tcllium  etiam  ad  ibiicnnem  vfijue  numcrum  adhibitoruo}.  Tst- 
inetfi  fcriptura  quoque  fpfsfCiil  foUuftaSk  ibUenneii^jlliin  «efiinni  inini#', 

,11   '     I.  ii 

•  K&Br  Oa  S£XT  VS. 

^^^4niHm  tntirjit  M  tifidmenfHm  nHftcupMdHum  i»  tfuo^rincefsn^^- 
'  miiiMtm  iffaaiU4ninri4m  heredi fcrtpto  in  Alto friort  19- 
fimntHto^An fu  ccejfort  le^tirM* 


VT«-rt|»  nlhil  noiit  poftcribre  ifta  confttmtfene  ti  

efrcnifi  id  ipfitm  qiiod  conftitutionis  verba  euidenter  pi^ 
fcferunt^vt  iureaciblleniiiter  /cript^  deiicientium  &  moriir 
tium  voluntates  non  conuelfanturper  poflerius  teftamcnf- 
tum  nuncupatiuum  in  quo  Princcps  vcl  c]uis  alius  cx  potcn- 
tioribus  hercs  nominatus  fit,ncc  fl  tota  quanta  in  co  tcflandi  gcnere  ioWcn- 
nitas  necefTaria  cfl  interucncrit.Nihil  cnim  talc  Pcrtinax  Impcrator  confti- 
iuerat,fed  tantum  negauerat  fc  admilTurum  nomen  hcrcdis  ex  nuda  vece  cr- 
ftiMds^NeiDpe  vtleeitimis  flcncceflariis  heredibas  ^u6re^,ouosberedft«- 
ftprioAi^oitincercf  (les  ^eftsmcacpnuncupaquo  &ccedere  Frinceps po/^ 
.  let.Blcfli(|nelolum  finem  pptimo  Itnpemori  pVopbifitniti  f^iiifc^tii  jufl^> 
nianusnon  cxprimitiCOtTftattamencxS^nittiiconfulto^uod  ad  oratiuneiir 
iiidm  fa<5lum  eft  aut  potiiis  cx  ipfa  oratlone,  cuius  fi  non  verba  faltem  fcn- 
ft3m  hiinc  fuifTc  Capitolinus  inPertinacc  refcrt,/f^^r/i,inc]uir,';?//rT'/r<r/?4«r<w 
M  prtdra  non prilis  effent  irritA-t  tjuam  aHm  perfe^a  e{fent,ntve  oh  hocpjcu.'  sli' 
fHMndo  fuccedetfilthft^e  profeffm  efi  ntt'itu}  fe  aditurum  heredtiatem  fus  4»! 
sdiU^tiiMejUieiiiMiUm^^^tfiStiiltte  verplexaiVt  lejftimihiriieti  (^maJfMrtj 
ix§me%mkl^^S^TtQ^  aliquod  ccftamehtutn,  fiue  foUcnn^ 
MllcHptis  7  mk  pWi^ncupat^'nettV  Sc  inJ»o(lcrior^  nuna)ps»nuoi9,r 
ftitmu^^fliH*!^fi^de^p$/  Nbrt  pcriincb:^t  ljic'c^Kis  adPcrcinacis  oraiip^Vni» 
ciliAtile^ftitfie^eitaVionimjneque  legitri^ioruni  licredum  fauor  vllus  in  co 
verfaretur  qui  perprius  tcflamcntum,quod  valcre  fupponimus,iani  priuail 
cxclufiqiic  inucnircntur.An  quod  hercJum  fcriptorum  fi  cxtranci  fint,  ini- 
nor  cflciauordcbc;itcjijam  Iegitimoruni?Iin6  mainr  potius  ejTc  debet,cuin 
adncxumhabcitlautjrem  teflamcnti>qui  maifjr  elfc  (o/ct  auam  i^ibrujn 
iipi^Haflioium  IfipntSXkl^pMinoJfi.ieftam.^xo^iet  publl^m^1ft0l^*t«» 
<^8lhli(LgLimc  pcrtinett  >tiUprem«ii6iiiinum  volunKitcs  '  e«tiia»/b('! 
iiMblt^^itC*  'iiefd»rf^  tejtamint,  fuemsd^ 
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quis  duobus  fodis  teflamcntis  rcuocat  prii\s  pcr  podcrius  ,  ctli  non  ilitcr 
rcuocareprius  vcllc  credcndus  cl},quam  i\  poftcrius  valcat,vt  fcriptus  cft 

/ fitmr€\%M  /r^4f.j.picrum<juc  tamcn  id  agit  vt  hcrcditatcai  fcriptis  hcre 
dibosadtiBttMiiqaain  indignisdr  volumatciii  liiam  non  iB«r«ntibus,(qu4* 
ais  Bon  fit  cair<4uoias  in  dubio  pr^funienda  vt  cMidit  FracifcJtfamtc*  D% 
99nlfit.vtuv9knt.U.i.tit.vtt.nM.io.^o(i  Bald.i»  l^§fir4m  rnixM  f^jiUw.)  Hoc 
vcr6  cutn  cucnit  licct  poftcrius  tcftamftnm  ipfo  iurc  non  valcat«adciBr|^tio 
tamcn  hcrcditatis  vnIct,non  vt  ad  lcgitimos  fuccclTorcs  hcrcdftas  perueaiac 
nili  tcllator  dccJaraucrit  vcllc  fcdcccdcrc  intcftatum,vt  tn Imiltt.}  i^.f.vete- 
rMnus.D .de tejiam  milte.i.i.^Jlheret  D.fitMbut.te^Am.ext^.^btid  vt  hcrc(iitas  c- 
tiam  inutiiiicr  adcmptancc  inalium  iurc  tranllataauftcratur  Tcriptis  hcrc^ 
£biS9<5e  fifco  vindicctur »  qnomodo  icriptnm  cft  mUmMm  4.  C.  de  his 
mA*vtmi^my^>i  tarocn  a^or  dc  hercdkate  adcmpu  in  codiciilii»  in  qui^. 
bosccnufn  cft  non  magisadhni  qnftn  dari  bcrcditatcm  poflc  y  ncc  ii  tm» 
mento  aliqao  conSrmatt  pn>ponantur  l^^mdp^rmmm  i9,DJte  mr.eeditiBi 
Cum  i^*tur  prioris  tcftameri  rcuocatio  in  quo  cxtranci  fucrant  iniiituti  nun 
quam  fiat  in  Icgitimorum  fi;cccl1orum  iniuriain  quibus  iolrsfauerc  aut  faJ- 
tcm  non  nocere  Pcrtinax  volcbat»  fcd  corum  vcl  commodo  fi  fifcus  fucce- 
dcrc  aut  nolitjaut  non  po{Iit»vel  nullo  ccrtc  damno  fi  tifcus  fucccdat ,  quan- 
doc^uidem  cKdadatttar  ilitnon  per  fifcum  fed  pcr  prias  tcAamcntum  quod 
cstraneos  legtttmts  (accefibrlbus  pramileratsooiifequii  Awt  vt  nilHlde  iioa: 
cafaPcftinaxconftitocrttfqui  nihiJ  mini^s  cogitabatquftcn  vt  cxtsiacifllo* 
xedibaspriore  teftamcnto  fci  iptis  faucret»ftiTicct  quod  ad  pofterioiMi  oia; 
tioaispinem«Nam  quod  ad  priorcm  quae  prohibcbat  nc  tcfbmentaprio*» 
ra  anfc  ficrcnt  irrita,quam  alia  pcrfcfta  cflentjncvc  ob  lioc  Hfcus  aliquando 
fucccdcrctjfatis  abundequc  colulcbat  hcredibus  priore  tcfl.imcto  inliitutis.v 
Kon  tantum  aduci  fus  cos  qui  pollcriorc  inllituti  tutircnt,contra  quos  nui- 
ioiiiicgcbant  auxiiiocum  iploiuretutt  cfl'cnt,Prarterc|uam  fifn  pofleiio* 
ttinftituti  ciTcn:  1  j  qai  zquc  ab intcftato facram  focecfiusi  y  ^o caA pritfr< 
teflamcntum  oiYinimodo  rampebatur^lic^  ex  pcftcriorc  rm^rfedo  adifl» 
kereditas  non  pofTct  l.i,DJe  iniuff.r»ft.^irrU,f^  teflmmJ  hac  ccnfHltifimii^ 
S.f«/l'.C«^^4»r.Sedpoti(fiinumcontraf!fcumqui  farpiflimc  vindioabat 
eo  cafubona  cxduils  lcgrtimis  fucccfloribus  pcr  fcriptos  hcrcucs  &  fcripti* 
liercdibus  pcr  i  ndigniiatcm  qux  cx  prioris  tcflamcnti  rcuotacione  quam- 
uis  perperam  facta  bcnc  coUigcrctur.il  mo(i6'rcuocationcm  ob  id  ia<5tani 
ciTe  conii.irct  qubd  nonpuurct  tcftator  hcrcdcs  fcriptos  voJuntatcm  iliam 
increri  vt  mdJ.herMm  hckm  ^idmii\%MiimiMetv6*i*f^iD*t9*tiiJkhA 
fu  VI  W/^^.quos  poftcriorcsiuns  vetcristooosneatilf  ebrcniac»qood  cgo 
timen  vcrimtnumputo  /upradiAa  Pcrtinacisoratfonc  cerrcdoseflc.  Fuit 
chiin  primapsrsorationis  non  ttoi  infauorem  priori^  tcflamcnti  primo 
per  (^quam  in  odiura  fifci  qucm  prforcslmperatorcslocuplctari  cx  priua- 
torum  ilamno  paticbantur.   Poftcriorc  vcr8  cii  fdcm  orationis  prrtc  non 
tam  fifcojaLit  fucccnTcribns  fi.is,quani  f  bi  ipii  bonui  Impcrator  icgem  Ui- 
xit:  vtoftcndcrctquantum  diilarct  illc  aDioJctiano  9  cuiustcmporibui- 
confiicabanturyioquic  Suctonius>a1iciiiff5mapliereditfltes  vdexiftcnie 

dicerrcaudiuiflc  (e  c&de^ndodum  vSucrcriiemleiii  fibi  C{/a»al  HStr. 
Idcoquc  necftiuiufconrultnin  vlii  n.  ^  ;Ttif^cdarcoi  oiaiioftispartciRi  ik» 
^om  cft»ftiluntto  adfiMtMisQa^  icgcA  iilco4icei^  P    c  i  p  c  p#iMi|: 
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tenteScnatiJsponet;.  Ipli  ver6  Principi  ctiam  volenti  non  poffct,  quando 
Priiiccps  r»ciiti  /opra  Icgcs  Sc  populum  cil  it.i  &  rupcrScnatum,&  in  co  plc- 
nior  hiitoratio  quim  rcnatufcoiifuItum«juod  pauci  ctiam  obfcruanr.Cartc- 
rum  li  polkca  orationcm  &  ipfis  Pcitinacis  tcaiporibus  conti^inet  prius  tc- 
ftamcntum  rcuocan  per  poftcrius  vali  Jum  fiuc  in  fcriptis  &  follcnnitcrfa- 
ctumjfiuc  nimciipatiuum  in  qi'o  Princeps  fuilfct  inftitutus  ,  non  rccufaficc 
Impcrator  aJmittcrc  nomen  hcredis  etiam  ex  nuda  vocc  tcftatoris ,  (1  non 
aliam  mentem  gcrebat  quam  qux  fupradidis  fiuc  Iuftiniani,l:uc  Capitoli- 
nl  vcrbis  cxprclfa  cll ,  cu\i)  in  hoc  cafu  ncquc  Oiiium  iiici  vllum  fit  cui  nul- 
la  aU  fucccilionem  patct  via  ,  quotics  aditur  licreditas  cx  pofteriorc  tcfta- 
mciito,nc<^iic  fauor  vIKis  lut  Icgitimorum  iicccdum  qui  pcr  vtruqi  tcftamc- 
tum  cxcluli  luiit ,  Aut  inllitutorum  in  priorc  tcllamcnto  quod  rcuocatura 
pcr  poitcrius  tuit.Hoc  vcrocft  quoj  poltcrioics  Jmpcratorcs  aliqna  cmcn 
liatioiic  ac  nouo  iurc  inJigcre  putarujJt,Ne  miniis  libcralcs  quamPcrtinaxi 
fuilTe  viiicrcntur.Itaqucconihtucrunt  vtlipoficrius  icllamcntuin  nonpcr 
fcripturam  probcturjcd  cant  um  pcr  tcHcs  qui  JicantPrincipcm  in  poflcrio 
rc  illo  hcrcucm  nuncupatum  fuiiicjquaniuis  nihil  dclit  nuncupationi  cx  fol 
lcnnibus,nimiruni  quod  oc  fcptci»  tcRcs  a Jhibiti  fiicrint,%:  omncs  ciucs  Ro 
mani  pubcrcs  &  rogati;Non  idcirco  tamcn prius  tcftamcntum  follcnniter 
QC  iurc  factu  coucllacur,quod  conucllcrctur  vtiquc  alio  quohbct  cxtra  Priii- 
cipem,aut  aliqucm  cx  potcntioribus  hcrcdc  nuncupato,  fcd  pcrinJe  fuccc- 
dint  1}  qui  priorc  tcflamcnio  fcripti  fucrant,acfi  pofttrius  nulltm  fa(flum  cf 
fct,ncc  ob  id  quod  Princcps  cx  ciufmo Ji  tcftamcnto  nuncupatiuo  nolii  fuc 
ccdcrc,iocus  vllus  filco  apcriatur,quafi  indignis  habcndis  hcrcdibus  priore 
tcfbamcnto  fcriptis  qui  fuprcmam  non  rctinucrint  Jcfundi  voluntatcm. 
Facitcnim  conuitutionis  authoritas  vt  poflerioris  illius  voluntatis  cx  qua 
indignitatis  probationcm  fumerc  fifcus  vcllctjnulla  prorfus  ratio  habcri  dc 
bcat,cum  ncc  allcgatio  cius  pcrmittatur,tanquam  qu.-c  pro  falfa  potiijs  ha- 
bcndafir,Pia:fumptionc  vt  nofliri  loquuntur  iuris  &  Jc  iure  contia  qni  nul- 
h  probatio  admitti  polTit.Si  quidcin  omnibus  &  priuatis  &  militatibus  Icx 
inccrdicir,nchuiufmodi  pcrhibcanc  tcflimoni:,&:  falli  crin^inis  rcos  tcncri 
cos  vult,qui  cum  fcriptf  iurc  ac  follennirer  cxtitcrint  moricnrium  volunta- 
tcs,non  fcriptum  aliquid  fub  Impcratoiiim  mcntionc  falso  aullrucre  molia- 
tur,vt  habenc  vcrba  Ugis.  Ex  quibus  apparct ,  non  folo  falfitatis  n)Ctu  aut 
fufpicjonis  calumnia:  motojtuilfc  Impcratorcs  vt  nouum  hoc  iusconfliti  e 
rcnt,  fed  poiiirimum  fauorc  lucndi  prioris  tcflamcnii  follciiniter  conditi, 
Bii.  cnim  ratio  Uxc  ab  Impcratonbus  cxprclTa  cft.Primum  c|uiJtin  imtio  lc 
gis,qiia:  aiunolMMUj  conHtilt  de^ctenUHmfcriptM  ture  ,ic/$'  ettt:iter  volw  tates, 
Dcindcillo  ctinm  \oco^fi  cum  crtpta.  ture  ac  folenntter  d  fcienttum  exttterint 
W>«'*W/«^,Ncpofrimus  «lubitarcKoIlc  illoslocum  cfTe  confiitutioni,fi  fonc 
prius  tellamcntum  non  pcr  follcnncm  fcripturam,fcd  taniinn  per  nuncu- 
pationcm  quantumuis  follcnncm  faclum  proponatur,quami  is  intcrprctcs 
nollri ,  jplo  etiam  tcUc  lafonc  contra  lentiant.  Alioqui  non  crac  cur 
dc  volunrat.biis  follcnnitcr  ac  iurc  fcriptis  loqucrentur  Impcfatorcs  11 
ius  idem  in  nuncupatiuis  quot^ue  obtincrc  volcbant:  Nonqi.od  dif- 
^icilius  lit  vt  coi^umpantur  teltcs  ad  probandum  tcftamcntum  podc-' 
rius  nuncupaiiuum  in  fauorem  &  adulationcm  Principis  aut  alicuius  cx ' 
]^oilcrioi'ibus^uiincoinf^itutusfuificdicatur,fcdquia  iiiiuus  iuciuile  fit 

rumj»i 
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fStnpi  f  ici/ius  tcflanicritum  nuncupatiuutn  priustin  quo  vcl  nuJla  vcl  Altcm 
rr.inor  follcnnitatum  obrcruatio  interucncrit.  Cui  confccjiicns  eft  vtncgari 
Hon  poriit  iauorabilius &  aducrfus pcriculurn  rcuocationis  potcrtius  cffe 
teilamenciifU<}uoti  iurc  ac  rollennitcrin  fcrjptis  £i(Sum  cfljquam  quod  per 
nuncupatioiiefii»obt<i^ttiit6  difficiliorem  eile  illiusi  quam  hulutreuoca» 
.  tkaitm,  Ha6bendt  bltein*  tt  cx  poftcrioreiittncupatiuo  ibcccdcre  Princeps 
ocMf .'poffic»  Qutfi  prioft  quod  in  icrtptis  conditoai  fberat  reuecato :  quod 
vrlque  nosaftibigcrctore^  miocatuiii  fi  pcrnuncupationen>  ^cbum  fuif- 
fet.  Acidamus  eodem  prepcmodum  excmpIo,in  boc  quocjuc  difHciliorcm 
eife  rcuocationem  prtoris  tcftamciiquod  pcr  fcripturam  fblJenncn»,<^uam 
eius  quod  pcr  nur.cupationcm  conditum  fit,vt  prioristcftamcnti  in  fcriptis 
fadi  mcntioncm  cxprcfTam  fieri  oportcat  inpoftcriorc  nuncupatiuo  ad  noc 
yt  ptius  follcnnc  pcr  nancupatsaum  i0ibiiifenimpttur,quod  tamen  neceA 
liaoa«0ets4ivelpriostefbunemttm  perniUKupttionem  k&vm  tffct ,  vel 
pBftMfusaequ^  ibllennitcr  per  lcrijitunin» Quemadmodum  feci  ndo  buius 
BHBcadis  capi(e  pluribus  a  nobisdif|niiacum,prubatom^Kft'£i^r4uc  rci  ar- 


oteft  illa  ipfa  Pcrttnacis  oratio,  Non  tantum  cjua  parrc  loqui- 
wrdc  prioribus,&  poftcrioribus  tabulis  proh»bcns  nc  alitcr  irritx  (int  prio- 
K9>qQim  (i  policriores  lure  perfcdx  (lnt,red  ctiam  qua  partic  fifcum  exdu- 
ditjne  ob  id  poflit  fucccdcrc  quoJ  icilator  ca  ractc  fuerii  vtpriorcs  tabulas 
>Cf  per  pofteriorcs.  Cettum  cnim  eft  n6  ob  id  QMm  pofle  fifkfifuc^ 
'od  tcftater  aliod  ti^bamentum  facere  vof  uertt>ncc  perfeccrit^fi  n6> 
concBrrit«vtprio»tefbn)cntum  cxprcflini  rcuocatum  volucrit 
fin  co  inftitutoru  vt  i»  dMheredtyus  j^Jighii  ^uih.vt  indtgn.di. 
_  itJ,CMmtsimliri6»f.vh.D.  eod.  Aliotjui  non  potcllnoccrc  hc- 
je^fffc^s  In  priorc  fcriptisquod  icfTator  aliud  fjccrc  tcntaucrir,cum  in  dubio> 
eatcftarorts  euiuflibct  voluni>is  clle  prifumatur,  vtnon  alitcr  apriorc  vcJit 
reccdcrc  qaam  n  poftcrius  vakat  vt  fcnpium  cft  in  dicI.L/t  iure  18.  deJe^Mt.. 
j.Naro  quod  <iicimus  cx  naiura  reieffevt  priustefbmemum  ipfo  iure  rum- 
0erios»eo  demom  cafu  obcioct  quo  pofierios  vakat»qoi4  nemo  • 
cnm  duobos  tefUmentis  *  nec  fi  cadcm  perfona  in  vtroque 
^  fit  i nftitut.1  i.  Ci9dtm97»DJt  dCffiir.hired.  Aut  «o  cafu  auo  in 

^  ^__«teftamcto  inftituti  fint  vcnientes  ab  inteftato  d.l.i.Deiaiu/f^rupti 

yftnosncga-tnis  vnlcrc  tcftamcntum  nuncupatiuum  poftcrius  in  quonulla: 
k  fada  n  tcntjo  prioris  foilenitcr,  &  m  fcriptis  cclcbraii.Et  ex  co  quod  tum 
Qjoquc  cum  poltcrius  tcftamcntum  arquc  follennc  Sk  in  fcriptis  cratpriorisi 
mcntio  ficri  lolcbat  v/iif/ W^Z).</#  Wd.M/rl.nedubitaripoffflt»quiononi 
jninii$.cx  tef^atoricvoluntatc  quim  ex  natuia  rei  priut^reoocatum  c(rct,col7 
Jfgftnna»m«ilto  magls  fblitos^fuiire  ac  dcbuiileteiiatdres  aicntionem  £iceCfj 
r    -prioria  foIIcnDtter  fpnditi  fi  ouando  reuocare  ilJud  vellcnt pcr 

poftcriusnuncupatiuum:Quamuisalioquj  ncccflci 
4  Vo-.:*tr^ftVf".?|ieil  crtct  fi  vtrumquc  tcftamcntuiii  ciufdcm, 
.  ^^'^i^.ii:/.'.^  '^-.  eflct  gci>cris,hoc  eft,vcl  vtrumquc. 
.f.        "    '        .        nuncupatiuum,vcl  vtruiAf- 

quciufcriRtis..  • 
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ERROR  SEPTIMVS. 

I  YchMi  eft,ytcfl>q|iod  prosim^  di^ut«aiiirai»Pcniiiriali«N 

r  jtionem  de  aua  m       Infiit.  (jmtkm^d^^mmMfirm  ^ua  ptr* 

re  profciTus  clt  fe  ex  nuda  telUcoris  vocenoinen  heredisnoB 
aciii)ifrurum,Accipiendieflede  tcfliaiiieneo  nuiicupatiuo  ritd 
L>  fa(5lo,in  qiio  Princeps  fucric  inllitutas,lmperatorum  vcro  c6- 
ftitutioncm  quf  cxKiZ  t/i  1.  ntl^  /tM lo.  ^.de  te/iam.  adeumfolum  cafumrc- 
ftringcndam,  (^uo  leiUmcntuip  ftliquod  prorceUcrit  iollcnniter  &  in  fcriptis 
ceIcbratam.DifficttNM vtdcmr  incciligcie  (juid  ooiii  ferat noaa  cbnlUtiitio 
ctrcalegttiniosdefiMiffciruccrfrotcs»  4t  ^ibiittaciiciiloqui  Impcraconc 
aDCniiisranc  e(l,ciuam  vt  ocgirj  poffit.  £x  nsvah'i$il/m§it^tfmr4l$BmA9% 
r«r  *  W  itgi^  4M  fmtcefiioHem  vestus  nr^fhmm  yiftmum  mmen  km^pniH 
Qnonim  non  vidcturaliu?  fenfus  elTc  poiTe^qnam  vtpoftcrius  tcftamcntum 
nuncupatiuum,in  quo  vcl  Princeps  vcl  aiius  quifpiam  cxpotcntioribus  he- 
res  iiillitutus  fit,  ficutinon  pofTct  toilerc  &  conueilere  pnus  tjuod  follenni- 
ter  &  in  r«:ripiis  conditum  inueniretur,ira nec  ii  (It  vnicum>puflit  ius  ii^dcre 
le|^itimomnikeredum,qui  (inuUumia^m  c(fec  tclUmencuaif  vtique  luo 
iurc  Sc  ab  intcilato  ellciit  (ucccifuri.  Diffioilcatis  matcriam  iilud  pratbeiii 
qubd  ciim  aliquod  pratcenfic  ccftamciitum  »  de  quo  dubitan  non  poflit  ^n 
si^h6tum  fit^nue  tn  fcriptis,  fiue  per  nuncupationcna»  nulius qujrltiunt  Jc» 
Cusruperedc  videatur  De  legitimis  fuccefToribus  pe)*  pofterius  cclUniefumt 

3uod  foljs  teftibus  probcrur,  vcl  cxcludcndis  vei  non  exciuuendis.  Siqui- 
cm  rcmoto  quoquc  pofteriorc  tcftamcnio  ,  /upcrcrt  tamen  prius  quod 
impcuit  nc  qua  lcgitimis  heredibus  ad  fuccedendum  ab  intcftto  via  re- 
linquatur.  ProinderoIisheredibusteAamcntariis  prtorc  ccflameoto  Col^ 
'  lciMiter  fcripcit  ea  conftitotio  faacftpotutt «  Aedebuitnon  etiam  legitimit 
|bdi£iKiribus  qui  prioris,eiura;  follennher  fcriptatvoluntaiis&ttorcmnuU 
fbm  poifuhc obteodere.  Quoafi  dicas  cum  Caitren (i,IafoAcfi^caetcri»non 
xninoremvrgererationempro  legitimts  Jcfundrlieredibustquam  pro  iis 
quipriore  aliquoteftamcmo  follennircr  fcripti  proponanturjcum  icgiriini 
heredes  pro  fe  habeant  &  exprciram  voluntatcnj  lcgis  &c  tacitura  iut''cium 
defundi  quafitacit^  ib  co  mltituti  /.  5.  ^.i.l.e»  fictHntHr  H.Duit  iifr.iodicilI.L 
mb (xhertaati  jtS.^D* /^'t. i.  Non  ideo  tamen  fa. ies*  vt  noua  conliitutiot 
'^ftt  fiilis  hercdibus  (criDiis  fa^erc  Toluit  ad  icgrtiinos  quoque  facccftbrca 
'CZtcndi  debeat»(iuc  qu^a  c6ftitttcioncr  corttQtov\M^9c  ob  id  odtolc  rellrin^ 

fendx  (tnt  potiu$  qu^m  pcr  interpretacionem  aaipliandaettttm  quo^cum 
iUorabileseireeximmantur,Stu<fpocius,qiidd  nuJiusIegitimorum  lucccf- 
forom  fauor  cfTc  poffit  aut  dcbcat  contra  tellamentum  rite  iadum,  (luc  f /I- 
lennc  6cin  fuiptis  illud  fir,  (iue  nuncupatiuum  ,  Nifi  cum  hcrcdcs  qui  fclc- 

fitimf>sdicunt,habent  pro  fcaliquam,camque  cxprcirain  ii  non  pcrrcdtom 
cfunAi  voluntatcm  vci»  Li.D,dgnfufi.ntpt.cr  tint.f^tn.ttfl^^m  l.hdcconfHl- 
tipimd  u./.vilr.Cdf  fr^AWiAcrurfumfacerec  ha:c intcrprctatio  vcnihilnout 
quantum  ad  legittmos(iiccc0bres  indu^m  dicipoifetab  Impcratoribus 
^ofterioribuii^aod  aoo  iam  miiltb  am^  tcmpore  Pcnlnads  orattQiodttsif- 
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-yocetcftaifffrM^NoiialiadecaiiGiiqtiito  vt  lcgitimia fiicccfloribtts  fafy^i^ 
•3[|^oajJio^jB0ilfiBaodi  teftamentonuncupatiuo  priuari  fucccfluMic  CQi^ 
«tingcret.  His  oimirum  dubiLandi  ritionibus  vi<5lusBaldusncftcr)Qucm  & 
]  Aicxander  fecutui  cft  9  dixit  abunciare  diMnnftiorcm  vel  in  flipradidlisillia 
.  vcrbis  l^emt  ttdefue  rekSm  htresyel  leiVjus  id  fkccefi^nem  yocmtif^  vt  ea  fubla- 
.ta  fuperrit  fola  mentio  hercdis  fcripci,  emrdcmquc  Iegibu$>id  eft  ex  legitimo 
,  tclLameucp  ad  rucccflionem  vocati.  Quam  in  rcm  tamcn  erat  conimodius 
.  4ic<reiiMMQ<Uin  dMicuidifMiciiD  pro  <^n|)inftton€,addcndumque  boc 

^m/bs  vllo  alio  iiirialocp  Qc  fyuifcntea  jat  Ief<pit<liiwiJoiftitoe  fi4etti»»if 

i^l»u$  ad  rucccQloncm  vocatumdicffpit^cunhqui  noaaifieitfftamcoto  vo. 
catusficquiahccttcllaraentai  ixquoque  hcrcditates  pcrinde  ac  legitimaBL 
Xonfirmctor  pcr  legcm  ii.tab./  h^e  obiienireiio.de  verh.ftgnific.  Attamcn  cdm 
dehcrcditateex  lcg  bus  dchta  (impljciterloijiiimur ,  Icgitiina  intelligimus 
\  ^uz  opponi  folec  tclUmentarix ,  Tantuni  abeft  vt  tcdamcntariam  quoque 
yompreiieodat  >  Ec  quod  magU  cft  licced>catcm  q  iia;  ad  n<di  ex  legc  duode- 
f^n  obiilartt  pertinetiCatiitM  KuDJefetitJ^mdop^nit  ei.qucail  nospcr- 
||MHeaKCKtcftanientoquod  iure£iiftnmfit>Qua£exlc{^iliir1^^injkmM 
^lsediHttcs  dctt^rri  diccmiK  fint«(|n(  es  Mii  kgibat  defimmMrsnoa  itiam^ilf 
;1inrilii^fti  voluatatcHasenimnontam  lex  defcitt(|ttim  confirmat  delatiis 
i teftacorc.Quire  nec  in  hac  opinione  Baldus  conquiefcit  >  fcd  ad  aliam  rc- 
fo^ainterpretationcmiaitfupradida  verba  /icaccipi  deberc  vt  ad iusprX' 
Corimn  rett:  rantur,&:  ad  bonorum  poiredioncm  fecudiim  tabulas,quam  pra?.. 
-toribcrcdibusrcrjptis  accommodat  fi  modo  feptem  teilium  (ignis^iinc  figna- 
"MfMIF  fs/^,DjUbM9r,pofific.$tb.Xhnntao  improbabiiiccTt  Eftenim  reulio 
jroii  <e  k  prodetnm  omnhim  fcnfii  alicnins»  vt  ez  lefibnt  id^booiftimMn 
Mli^ttaa  vocact  dkatur  tsb^i  vocatnr  ex  turifiitftioiie  iMntbontate  Pneio* 
<«ShdbBPractor  iosqoidcm&cere  potuerit»£edlc|cm  non  potuerit,ideoqtte 
^nec  Kercdem  f,  ants  ^tm.lnfi,  de  bMm  fojfefj.  quilocusprobathoc^m- 
'pliusvNon  folum  Icgcm  fieri  ^  prrtore  non  potuiflTe ,  fed  nequc  lcgi  fimilcm 
ridi<^uam  conititutioncm.  Et  quamuisPractor  nonnunquani  det  bonorum 
poflTcflionem  ex  ^c^^^a^xsl.vnic.D.ytexlegtb^o-fenmiifc.  bonor.pcfL  c/et.  aliata- 
^  men  iila poilefGo  eil  quani  qn^  cx  edido  prxcoris  defercur  (ecundum  cabu- 
1tt>vuliDifcnpfinHis.£xplofa  igicur  vtraque  Baldi  imcrprccationcaiatedum 
-cftqnodtnttioprx&tifirains»  diflicileefiediceretpiiMnoaicDnftitntomfiK 
•  ab  ImpeiMortboaia^./.  mlMmm  >  circa  lcgitimos  fuccciroict.  Aoget  «hibke- 
'  tionem  % qabd  gencraliter  fcriptom cftiw Utim  btredes  j,C»fm iefim.fdier. 
-fy?.Ci]m  heredesinfticuunturlmpcratorfeu  Augufta,ius  commutie  illos 
cumcxteris  kabere,Itcmqucquod;w/.wff  ^/f//««wi^.c.</f*<'/?4n».  Non  dubium 
ncc  inccrtuni  cire,&  Impcracoribus,  &  quahbcc  di^nitatc  fiuc  poteftate  de- 
coratis  viristam  hereditatem  1  quam  legatum  feu  hdeicommifT.im  relinqui 
poiTc.  Durumcnimfanevidcturadc6  gencrales&indiftin^cloquentesle'- 
«deoiii  cafim  mftringcrcquo  Impeiatoriaftitutus  fit  hcreslnteftami- 
.  ID  fblltamiier i  fisripto  ad  exclnnoncm  tefttreeoti  noncapstfoisqaod  tamea 
i^riodc  ver^  ac  propri^  teftamciitom^oft»&  dicitur,  atqoe  iiriidqacKiia 
lcnptis  fa&umfiiitJAt^ueitaratiocinatiirIaf.W  ^./  no/»;nMy,chibtOstameii 
ofchitfittnsipifei  i}ttid  taodena  ftaticcMCgnc^^    debcat .  an  pi^Imp^' 
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rMo^odfitrtlcgltifnotfoeoiirorct  vtiB  eortim  cxdunonem  poflit^eccs  uT 

AiliAeciam  pcr  nuncupacionem,  An  pocius  pro  legicimtsiQCceflbnbusjnc  a* 
liter  qaam  in  fcriptis  inftitui  potTit  ad  eos  cxciudcndos  vc  neque  ad  exdutl^ 
«Jamhcrcdcmpnorctcflaiiicntofollcnnitcrfcriptum,  Scd  crror  Iafonis& 
C«tcrorum  hac  partc  in  co  eft  >  quod  putant  Pertinacis  orationc  aliud  nibil 
h€tam  cftc  nifi  vt  cx  tcftamcnco  impcrfcdlo  miniifquc  foUcnniincc  hcrcdi- 
tateminec  quicquam  aliud  capcrc  Impcrator po(fiC|  Cum  tamcn  vcrba  ipia 
oratioaisaperttffiinifonene,  ncqucex  petfinfto  Ceftameitto  nuncupatnio 
^qtiodiiiida  teftaiorb  voce  fnbrifiatiiec  follcnni  rcriptnra  immttnm  (k  9  ne- 

•  qoeex  fcriptora  aiiqua  cui  tnrit  aochoiiiat  dcfit»iil  eu  ei  cocticillb  aut  cpifiii» 
Ift  fi^commiilariit  teftamento  non  confirniads  capere  Impciatorcm  qih^ 

'  ^nam  debcie»  ycmMmodum  (opii  incerprecati  fomai. 

£RROR  OCTAYVS. 
^  •  • 

CmiiUfffmk  hwMm  Utnnfftt  imff*milmlmimm 

Ihilneigtcarnouiapofterioribus  Imperatoribus  indo^hte 
cft  in  diB.LholHmuii  quatuni  ad  legitimos  fucccfforcsidc  qui- 
bustamcn  nominatim  lex  loquitur?  Tcntabam  aliquando 
an  dici  poflct)  £0  quoquc  cafu  quo  tcftamencum  rollcnneac 
in  /cripcis  prfceiTeriCtCtiam  in  quo  alij  quam  vcnientes  ab  ia 
tefttlo  fctiptt  finty  debuifie  tamen  ficri  mentioncm  lejltimi 
hcreditbfir  conftinii  vt  non  magit  legitimns^qui^m  fcrijpcot  licrei^mpcrttO" 
.  rit antiltfriBspotencioritpoftcriore  nuncupatiuo  tcAametto'ififtitnttiio- 
mcnhoctcfccretfNempc  quoniam  ficripoteft»&  fic  pierunque  vc  priorete- 
ftamento  quantumais  follenni  heredes  fcripti  >  quibus  tcftator  hereditarcR 
pofteriore  alio  imperfcflo  adcmpcam  voluit)  hcreditatcm  rctincrc  no  pof- 
unt»ficuci  ncc  voluntatcm  tcftatoris retinucrunt:  Quod  cum  cucnit  folct ca 
;  res  locuro  faccre^non  vcnicntibu&iib  intcftato ,  nifi  pona^ fuilTc  illos  poftc- 
riorc  teftamento  inftitutos  >  Qyo  cafu  priustcftamentum  tametfi  perfe^H^ 
per  pofteriot  ettam  ImpeiCBftomnimpi  am&aitilM%»Djf  inivf»rtf  uStd  6f- 
co  qoi  aofierc  hcreditatem  fcriptis  hcrcdibat  tauqoam  indigoit  Lw»  tj**''^'*"* 
MXuiim  ti^UtiC$,yliJ>M  bi>  rjua  yt  inJignlhtredAfif  4.C e^»  Qu^<^  ^ 
cus  non  fucccdccettVtique  ncccfle  cffct  hcreditatcm  rcd  irc  ad  legitimos  fuc- 
ccirorcsquibuspcrpriustcftamcntum  ablaia  fuiflet.  Excluris  cn:m  hcrcdi- 
buspriorcteftamcntofcriptisvclutindignis  «  altcnitrr.m  cvcnivc  ncccllc 
:  efti  vt  hcrcdicas  vcl  ad  iilcum  vcl  ad  lcgitimoafucceiro:  es  dcuoluatur.  Vi- 
j  «ieamus  er^o  an  ca  Impcratorum  fcntcniia  (ic ,  vt  fi  is  qui  pnorc  tcftamcuco 
>.  Ibllcfliiiter  inrcmtit  condico  ectraneum  hcredc  fcriprcrat  in  poftcriore  nfi- 
cupatluo  quitamUbct  perfefto  Princi  pem  ant  tJiqucm  ex  potcnttoribot  in« 
.ftttoerid  ea  de  caofa  qu6d  heredi  prids  (cripto  tanqoft  tndigno  herediittc» 
^omnimodo  adcpt&  veflet,Lcgicimas  fucccftbr  debcat  efle  potior ,  no  titdn 
fcripto  hercde  fed  ctia  Hfco,atq;  ita  omni  cafu  facccfiio  pertineat,  vel  ad  fcH- 
ptu  hcredcjfi  tcftatorad  aliud  teftamentu  veneritoo  ta  odio  amc  fcripti  herc 
ilis,quam  fauore  Principis.aut  altcrius  potentioris in eo  inftituti:Vcl  ad  lc- 
.^iciiau  {ttCcciTocc  fi  iiej:cdcicc4p4uteftau>r  i^abucric  pco  indigno^  Ja  fumma 
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<Bftoi  ^uifquls  teftamcMo  riti^  condito  djii4£icit  tdbmentu ,  ea  ttafa* 
ciat  vc  hcnditaie  priib  lcfipio  bercdi  adimat^^cl  tn  omiieiii  dfimi  id  eft  fiot 
•K  poftcfioictcfttiyciito  adcataf  hereditai»ftic  aop  adcattir^Vclin  cnm  fal» 
tm  cuciKiiwi  quo  cx  pofteriore  adiri  hcreditas  pollit  (qncmciiriii  dubio 
magis  pracfumenda  en  L  fi iure  i8.Df  lega,  3. )  videntur  loiperatores  volniflo 
▼t  omni  cafu  non  mod6  Princepstfed  etiam  tifcus  excludatur.  Sed  vno  caftt  • 
in  fauorem  fcripti  hercdisicuius  nullo  odio  motus  fuerit  tcflator  ad  aliud  te- 
(lamentum  facie|idum:Alioautem  in  fauorcm  legitimirucccdbrisad  quem 
folum  poflic  hertdicas  peruenire  exclufo  Principe  &  fircoproptcraucnori- 
«neni  cottftiintioiiis^Cxdoib  imii  ficripio  hctodc  proptcr  iiidigmiatc  >  quc 
WL  oon  retcRtatcftaiofia  yolontatc  ioducttor.Veram  nerentcmia  hcc  pro- 
babilismihi  nuncyideri  ;>oflitsilhidprimum  facit>quod  nuUura  intotaoon^ 
ftitucione  verbnro  eftdc  hfco  excIudendo,red  cantum  dePrincipCt  &poi£-^ 
tiore: Aliud  ver6  efl  de  Principc ,  aliud  de  fifco  tradbaiy.  Nam  neque  fifcus 
tam  Principis  eft«quam  reipiiblicaEi  ncque  cofundi  vnquam  debet  patrimo- 
nium  Principiscam  patrimonio,&  vc  loqiiuntur  domanio  coronac  8creipu- 
hijcae.Eaque  diflindio  txzCti  obferuata  c(l  in  fupradi&a  Pcrtinacis  Impera- 
toris  ordcione,Cuius  prior  pars  ad  fifci ,  poilerior  aucem  ad  ipHus  Principis 
;  laefaifioiien  pertfaict»  qucinadmodom  in  pnecedentibiit  ex  lotto  Capii«i« 
ao  tctnlimns  J>einde  vt  mazimi  Prindpis  &  fifci  nomlna  ^hm  comundc- 

«rclic^quodnifipcrineptc  facere  ncmo  poffit>Non  camen  poted  huic 
tationi  conuenire,  quod  lex  habec  dc  potentiorc  infiituto  in  pofte« 
luntatc  nuncupatiua.  Nara  cxdufb  potcntiorc  illo  ne  poflit  ex  po- 
ilcrioritellamcnto  nuncupatiuo  fuccedere , quid  obfecro  vetat,  quominiis 
abiataicriptis  hcredibus  fuccefnonc  t.mqu^  indignis,  fifcus  iucccdat  fuo  iu- 
ce»^noDiodo  antek  in  omni  cafu  iimiii  i dccedcbat?  Non  cnim  pofGs  dicere 
n^vfeCirrean  potentiorlhccedatanfiicni»  vt  ab  czcinfioncpotemiorisad 
«iiliMem'fi(ci  acgomeKcris»queHiadmod6  poflctdicerc  quirquia  abex» 
dafione  Principis ad  exclufioncni  Bfci  argumentari vcUct» porum  imcrefio 
anfifcna  fucccdacan  Princeps.Cikm  nihilproTfiiscommane  haheat  caufa& 
iu$fifcicu6icaufa&iurepocemioris.Altaigttnr  opuseffet  conflitutione  ad 
hfcum  excludendum  eo  faltem  cafu  qao  pocentior  aliquis  in  pofteriore  te- 
ftamento  nuncupatiuo  heres  e(ret  iniHtutus.Prztereik  cum  exprefnm  prohi- 
heant  Imperatores  ne  poflint  audiri  tcftes  ad  probandum  teftamencum  nun- 
copatiuum  pofterius  in  quo  vel  Princeps  vd  aliquis  ex  potentioribus  iofti- 
totus  fit»adc«$qnc  vt  fidfi  reoc  poniri  eos  Teliot»qoi  ct  de  re  teflimoniam  ' 
rant,Dico  non  m^  fieti  poife  Tt  iia  fides  adhiocator » fi  dicant  teftatorcm 
Ittbuifte  pro  indigno  eum  qucm  priore  tef^amcnto  licrcdem  rcripfcrat» 
qa^m  fi  teftificentur  hcrcdem  poftcriore  ceftamcnto  nuncupatufuifte  Prin-; 
cipem ,  aut  aliquem  cx  potcntioribus.  Quis  enim  admittat  vt  vnum  &  idem 
vniusteftisteftimonium  propartc  verum/it,&  propartefal/um?' Aut,quod 
adhuc  difhcilius  eft,vt  de  vno  eoilemque  a(5tu  ex  parte  quis  recipiatur  in  te- 
ftem»&  ex  parte  non  rccipiacur?  Denique  nec  illud  fieri  poteft  ,  vt  quo  cafu 
filc*  anfterrct  bciedt  fciipto  hcreditit^  iSqnirindigno,  poflit  hcresjegicimus 
fnccedere  fiibo  cxdidb^  Nani  cdm  n6  pomi  fifiniiliei  cditaie  aoKrre  ictipto 
hcredi  tiqua  indigno,nifi  qu^  heres  illc  ia  fibi  acquifiuerit  pcr  aditione  (qao 
modo  «iiimpoilctheredi  Kiipto  anfon  &  cripi  qood  ipfc  nnqii4hd>Bim 
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Aditio  *utcm  fadla  ex  ccHameoco  nulluin  lcgitimz  fucccOioni  intcftaci  lo<^ 
cutn  puUic  relinquerciProifusconrcqucns  e{l  vc  quo  cafu  tiCcus  hcrcciicacem 
fcripcu  hcredi  velut  inJigno  aufferre  polfcc  >  numquam  apcnatur  via  legiti- 
iTio  hcredj  ad  fucccdcndum  in  ca  hereiiitacc  k  qua  femel  cxdufus }  ia  pcrpe- 
tuum  cxclufus  mancLC  debeat.  taicamur  ergo  (^uod  res  cil)  huiufmodi  noua 
couHitiitionc  n.hil  noui  iaduclmn  ctlc  quancum  ad  legitimos  fucccftorcs 
contra  Principcm  ,fed  lamen  corum  mcntionem  ablmpcracoribus  fadam 
fiiiirc )  vc  ligiiiHcatenc ,  Non  ma|^s  in  poi^nim  fcripto  hcrcdi  metucndum 
cifc  nomcn  Pti.ic  pis  luc  pocenciurisin  poilctiorc  cciloincnco  nuncupaciuo 
infticuti>quam  cHci  anrca  mct  jcndam  lcgiiinto  cuilibcc  fucccflori  poli  Pcr- 
tinacis  orac  oiicm  qiia:  hac  de  rc  intauorcm  legitimorum  hcredum  lata  1  iii 
ab  jiidc  profpcxcrat  :Nifi  quod  Pcrtinacis  oratio  non  nifi  oe  Prmcipc  locu- 
ta  fiicri^  ^ncccjuicquam  de  potcntioribus  caucrat  >  coiitraquostamcn  sequif- 
fiiiium  fuit  candcm  ngui  iuris  afpcritatcm  produci,Cilin  aducrfus  potcntio- 
res  aulicoslongc  maior  &  probabilior  prxfumptio  vrgcat,quim  cotra  Prin- 
cipem  ,qubd  Kalfos  aut  faltcm  fufpcdlos  tcftcs  vndiquc  conquiruuri  fint& 
habituriifi  mod5  jisliccatin  eucrfionem  teftimcnii  in  fcriptis  follennitcr 
condici  aut  ad  cxclarioncm  Icgicimi  fucccltoris  nuncupatitum  poftcrius  ic- 
ftaracntum  allcgarc.  QuemadmoJum  igitur  noua  hscc  Conltitutio  fecit  iui 
nouum  quod  ad  potcnciorcscxcludcndos  pcrcinct ,  quos  ncquc  PetCinacjs 
oracio»ncqucaIiud  iusvllum  in  cum  vfquc  dicm  prohibucrac  fuccedere  cx 
teftamenco  nuncupatiuojnon  folilm  fi  ceftamcncum  aJiquod  follcnnc in  fcri 
pcis.fcd  eciam  fi  nullum  prjcceiTiftcc » lca  &  nouum  ius  hac  parcc  fieri  RecclTc 
hiicfauorelcgiciir.orum  herc^um  cjuibusnondum  aduerluspocencioriiin- 
iuriam  vlIalcgeconfultumcrac.Ach  dixiircnc  aperciiis]mperatorcs,nollefc 
vc  priore  follcnni  tcftamdto  fcripti  hcredes  horrcfcant  pofthac  nomcn Prin- 
cipis  ;n  poflcriorc  nuncupaiiuo  ji)ftituii,ant  alicuiu5  potentiorisjficut  nccle- 
gitimus  heres  potcfl  pcrtimcfcerc  nomen  Principis  nuda  teftatoris  voce  no 
minktijPoft  orationcm  fcilicct  Impcratoris  Pcrtinacis ,  eoquc  excmplo  nec 
nomcn  vllius  cx  poicniioribas  hcrcdis  nuncupati.Nam  dc  f  otentioiibus  lo 
cuti  videncur  Imper?Corcs,non  tam  vc  iis  cx  profclib  niocercnt.  qt:am  in  c6- 
fequcntiam  cius  iurisquod  contra  Piincipem  ipfum  irduccbainr  ,  ncmc- 
lioriscondicionisclfcntpotcniiorcs.quam  Pi  inccps,  dc  quo  mal^  fi  quisfa- 
fpicctur,is  ficrilcgo  proximus  vidcri  poflit.Qiibd  fi  nuUafublltfal/itatisfu- 
fpicio,piita  fi  dc  tcftatoris  vcluntatc  pcr  indubitatam  cius  fcripturam  coftct, 
fcripcuix  camcn  iuris authoricas dcfjt ,  forcc  qubd  codicilii  /int,aut  cpiflolx 
tidciCommhTariae  nullo  cci^amento  confirmata: ,  Ncn  eadcm  potcntiorura> 
«ju^  Pcincipis  ratio  «iTe  dcbebit,cum  nihil  fit  hoc  cafu  quod  dc  potcntiorum 
iniuria  fofpicari  poffimus.  Nec  proprcr  fufpicioncm  vllam  iniuriarPertinax 
Impcrator  (ibi  fuiiquc  fucccifonbus  cx  ciufmodi  fcripiuris  quicquam  capic- 
^i  facuhatcm  vltrb  prarripucrit :  fed  quia  Imperaioria  maieftatc  dignum  pu- 

tauit ,  vt  cjui  iBcriiuris  verus  &  vnicus  cuftos  cft,  nih:!  cx  priuati  ho- 
iuinis  voluntace  confcqui  pofht  ,  quodnon  ipfo  iurc  debca- 
Wr>qucma;lmjdum  fcripfimus  in  prxccdcncibus. 
Qux  catio  in  potentjores  nulio 

»  n -i  inodocsdit. 
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DECAD.X.XVIIX  ER&OR,  IX.  m 
ERROK  NON  VS. 

D '  tfl^ment»  mmMpdtino  per  infirvmenium  prohto  in  fpecie  J.LnoIumm» 

Vam  ;iiulta  finciii  quibusi  noftris pcccatiim  cfl  circa  inrcrpre- 
uuouefn/.|iWifm«i|.o.  C.dttefijom,  apparecfatjscx  iis  qua;  hucul- 
que  ditiiiiM.Sed  iniIIbs  graniorfSc  p«rictilolior  tnor  cft,qo^i|i 

 «)oi  nnnc  a  iiobij  proponcfidvs  fupenefi  &  rc6it«ndiM.Omi]Cf  f • 

niin  orc  viio  magi$  probancvc  ci  conftitucioni  nuJlus  fit  Ioctts,(i  is  <]ui  prio» 
MldlanicntoroiieaBitcr&infieriptstcondito  aliud  po&eritis  fecctitfin  cu- 
quc  vel  Principcin  ve!  alic^uemexpotencioribus  hcrcdcm  nuncup.iurrit ,  & 
«otarium  3dhibucrit|icr  cuius  fcripturam  publicam  coftet  de  poilcriore^li- 
cct  nuncnpatiua  tantum  tcftatoris  voIuntatc.Moucnturcrcdo  ,ex  verbis  le- 
gis,<^ux  (oium  cafum  illuni  cumpled^untur  quo teftamcntum  poAcrius non 
tucric  fcripium^vccooihtcs  illo  ioca'<&np  ^ntiiim  wmimt$s  fufremum  c  »m 
firiftttmfrtcefiffitaifirmiumt  sebitrimtJtimqat  es  co  quod  pauU^  ^6fk 
^xw^mfijrifttm  4itfidfl  fnb  nt^frtmMmumimmetfiimn  fnUlMtlfrwrimtkm' 
4mitu4^  HHoniatp  obiici  polieyidciit  son  maiocem  pofTe  fidem  cffe  Qotari) 
retfigcncis  teftamentnm  nnncupatiuum  in  fcriptaram  publicam>qciam  feptc 
teliiura  in  cotcft3mcnroadh«birori'm,aiiostamcncaderc  tcftimoniu  di- 
cerc  cyprc  fTim  Icxprohihct  Refpondent  iegcm  magis  confidcrede  notario 
vt  locjU  u  n:  ur  ,  quim  de  tclt jbus ,  qubd  notarjj  pcrfona  fidciquc  publica  fit, 
ulUatn  vct 6  non  item. Atque  ica faciunt  vc  tam  iufia,fan&aauc  conftitutio 
£iuorahili  &  benigtia  inteiprcmionc  eitcikii  mdntiCKcfyuianis  pgiOH 
^tamikm  &  ilbifi>ric  rcddaiur.»  Pofiqcikn  te(bunettonimfi«^iMfcior ille 
jstafteakiitvtoecalitcrfix^tellamenia  hodiefianc  quam  pcrovncupt- 
ijQnem.       pcr  noncupationcm  aliter  qu^m  adliibito  notario»ae  de  vom- 
Cttis^'  fiin  .nnitati*  Hdc  dubitari  pofIit.Nequehanct3nti?m  conflitutioncm 
inrrrp^-ct.ir  o  ilta  cucrtit  pcnitus,&:  deflruit,  Scd  ipfam  cjuoquc  Imperatoris 
opti  ni  Fcr  iinacis  orationcn;,  qtia  partc  profcffus  iile  fucrat  (e  nomcn  hcrc- 
disex  rii  Ja  tcftatoris  voce  non  adnuflurum.  Si  cnim  proponasini^itutura 
fuilic  Prtncipeintii^amentoalicuiusnuocupatiuotde  «jooconfcripti^m  fit  a 
jMlfaioi{Mibliam>  inftiun>cimim»noa  daibitaboiit  imcrprctesadfirmarc*p<^ 
tiorcro  bod  cafii  Principis  quum  lcgittmi  hcrcdii caafam  cfle  oportcrc »iicc 
«d  hunecafum  Pertinacis  orationcra  pcrtincpclirqiio  mthi  vid^ror  ilJi  vim 
facerc  non tamdm  rocioni : u ri s ^ quitati  qu^  optimos  Imperatorcs  mouir» 
fed,qiio^  magis  'niror.vcrbis  ipJls  noux conf^itutionis.NaiTi  prcter  id  quod 
apertilTimnin  cft  Iinperaiorjs  w/. /.  rJrfwwj^crim  dc  voluntatc  non  fcripta 
loquuntur  dc  ca  intclljgcrc  non  qiiar  in  fcripturam  rcdafta  non  fic ,  fed  qu« 
rollcnnitcr  in  fi:riptis  cclcbrats  non  fucrit,  rc  tciUmcntum  nuncupatinu  op^ 
ponant  ccftamentoin/criptis,  Ncmoautcm  nclbitcoftimcmft  nuncupatiuo 
qoc  hodie  pafliffl  pcr nocariot  rcfib6cur,n6  eo  magis  dici  pofle  ftdla  in  /cri* 
pcis,q''ianQliadeorunifiibIbniiarcnptura  pcrtinct,rcd  tanti^m  ad  rci  ^ci^x 
pcrpcruam probirioncm Lfitrahntnr  4. DJe  f>inttrj,^7},t/e ^Mtfkrunt, Mc il<» 
lud  etiam 'Maxime  mouer,cTuod  ipralegisverbainicrprctationcm  hancma- 
niFcfttrhmecontwncunr.  C;^uid  cn-in  obfccro  aliud  cfl  quod  lcxait  vmiuftive 
4e/hnifn:ia:^huncm'ftfi't'iy:l  fhlipcre  irt ^fthJ.itii/wedt  yoces  .iude-it   1  -^'  hoci* 
jfam  i^oo^*  uos^  V  Qlamijs>nc^t  pcr  tci^Bt^ac^;  pci  (criptur3  probaii  poHeiia* 
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i%6  ANT.  FABRI   DE  ERROR.  PRAGMAT. 

iufmodi  voluntatem  nuncupatiuam  pcr  quam  id  a^um  eilc  dicacur  vt  priu< 

tedamencum  follcnn iter  &  in  rcriptis  conditum  euertatur  fauorc  Pri nc ipis« 

aut alicuiui cx  potentioribus  inftituti.  Non  quod  cxiftinicm  id  gcnus  cclU- 

mentorum  quo  nunc  vtimur,cognitum  Imperatofibus  Fuiflc  vt  dc  co  in  hac 

fpccic  prohibendo  cogicarc  &  aliquid  deccrnerc  debucrint  ( iam  cnim  pro- 

bauimus  in  fuperioribus^nihil  tale  vnquam  liue  prudentibus  iiue  Impcrato- 

ribusinmentem  vcnjrcpotujfic)  Sedquiacum  fupradidis  vcrbis  ca  tcfta% 

menta fignificcntur)  qu£ apud  a6ta  fieri  folcbant » de  quibusin l.omniutft  19. 

C.eod.ttt.De  tefi^fn.dt.  quorum  tantus  fauor  crat  vt  fccurus  cllet  quifquis  a£ki& 

cuiufcunque  iudicis  vcl  municipum,mcntisru«epoftremun)  publicairct  ludi- 

ciumiqucmadmodumrcriptum  eft/n i^./.o/;j»i»;m,  Dubitaiimeoiudicio  noii 

poteftiquin  id  quod  apud  a£ta  ficri  prohibuerunt  Imperatorcs  in  d.LnobmMt 

malco  magis prohibucrint  ficri  apud  notarium.cuius  fcriptura  &:  ftdcs  quan- 

tumuispublica  ,tanta:tamcnauthoritatis  effc  nonpotcft.quantx  funrada 

•iudicialia,  fcdtaoto  minoris.quanto  inferiorcft  qualitasNotarij ,  poteftatc 

iudicis&dignitatc.  Acfanc  quid  abfurdius  dici  potcft  >quani  quod  volunc 

inrcrpretcs  probari  per  fcripturam  notarij  tcftamentum  nuncupaciuum  illo 

etiamcafu  quo  necpcrfeptcm  mccgrac  fidci  &  exiftimationis  teftcsprobari 

podct?  Nara  fi  a  iuris  ratione  alienum  illud  eft,  vt  pcr  folum  notarij  inflru- 

mentum  probetur  nuncupatio  hercdis,  quam  in  przfcncia  fcptciii  teftiuin 

faftanifuilfcnotariusrcriprent,  fi  non  per  cos  ipfos  teftesidipfum  probe- 

tur,ficuti  difputauimus  in  prarcedencibusiAn  non  illud  mult6alieniuseft>vt 

plus  fidci  fcrjpto  vnius  nocanj,quim  fcptcm  tcftmm  di(5lo  adhibcatur.^Qii^id 

enim  aliud  podit  facerc  fcriptura  notarij.  cuiufcumque tandem  authoriiatis 

cam  eirc  velts,  nifi  vt  tantum  per  fc  foia  probet ,  quantilm  fimul  probarcnt 

teftes  omnes  in  fcriptura  nominati ,  &  qui  ad  vaiiditat6  adtus  adhibcndi  fue- 

runt?  Id  enim  cft  quod  plcrique  cx  noftris  paflim  iaditat,  Inftrumcnti  a  no- 

tario  cxcepti  fiJc  tot arquipollcrc  tcftibus  quot  in  co  adu rcquiruDtur,Qua. 

quam  Ron  dcfunt  interprctcs  qui  dicanc  inftrumcntum  non  nili duobus aut 

ad  fummum  tribustcftibus  acquipolIcre,Dc  quo  tradarc  folcntad  LvU.Cde 

^</fic.Scd  vtut  ficjAcquipoUeatjfi  voIcs,inftrumcntutcftamcnti  uuncupatjui 

rcptcm  teftibus  ,quia  tocidcm  in  tcftanicnco  nuncupaciuo  adhiberi  teftes 

dcbenc  ad  probationem  voluntacis  &  follcnnicatis.  Numquam  tamen  a  me 

impetrabis  >  vt  plus  credi  debeat  vni  notario ,  quam  fcptem  teftibus  qu>  ''"t 

omniexcepcionemaiores.  Nam  ctfi  dc  vcritatcquicrcndum  effcti  nccdida 

tcftium  cum  notarijfcrlpto  conrcntirenti nemo  dubitarcc  quinmaiortc- 

ftium  qiiam  notari j  fides  cfTc  dcbcrec,falccm  poft  inftitutam  ca  dc  caufa cri- 

minalcm  falfi  accufationcm,Vt  i  nobis  traflatum  cft  in  noftro  Codice  Dcpn* 

\^.T>e  tcHib.  Cur  ergo  crcdemus  notario  adfirmanti  didum  fujffe  coram  fc- 

ptcm  tcftibus  id  quod  fi  teftes  ipfi  di(ftum  iurarent,njhil  tamcn  proficcrcnt» 

nec  quicquam  probarcnt?  Addo,etiamfi  teftes  illi  omnes  Scnatorcs  ellcni  & 

Conlularcs.Omnes  enim  omnino  perfonas  a  tcftimonio  in  huiufmodi  cau- 

ftsdicendo excludcrc  voluerunt  Imperatoresiis  vcibis omntbM enimPnnAtis 

Cr  militMttbus  interdicimHS,  ne  htutifmedt  perhihednt  te/fimonia.Quis  porro  fcrat» 

quod  intcrpretes  volunr,  magis  legem  confidere  dc  notario ,  cu lus  perfona 

vilis ,  &ofticium  non  modb  ignobilc ,  fed  ctiam  infamc  vulgo  clVc  crcditur 

(quamquacgo  in  hocquoquc  pro  notariorHra  cxiftjmatione  contT2  intez- 

pietesfcncio  ^  quam  dc  Senatocibus  jiucEquicibusfepceiu?  £c  veiocilm  to- 

tapu- 
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DECAD.  LX  VIIL  ERROR:  ft^ 

ti^potellaaiwgiiiiiiiwtiiitniiii  ▼tllitit  tn  co  €0»£ttmytfnhttwafM^ 
aamic  fnhmm  faclanti  fiec  ad  aliad  comparau  Hoc » Neqnc  tamcn  pronno 
amequua  poffii|i  fiac  tcftibus  >  An  non  fucfit  pcnbfQrdam  probari  pct  in- 
nnMncncumea»quacprobarinequeancpercos  ipfos  teflesiqui  in  inftrumcn- 
toadbibiti  &  nomjnatifucruntPDcnique  fingetcftes,quos  intclbmento 
Suncupatiuo  interueniffcfcripfit  noiarius ,  inilrunnento  rubfcrjprifrc ,  Quo- 
modo  apudplcrarc|uegemcs  rubfcribcreomncs  neceiie  cft ,  fi  modo  literas 
norinc,An  co  minus  valerc  inftrumentum  dicemuSfVC  nuncupationem  ace- 
ftacore  fadamprobifCMiDpoffii^Quis  ytth  admittac  roinorit  ob  idfidct 
-tliciaftrMiCBtiMi  qcod  MrcriptioacstcfliiimiMbcac^AtaaiViiltcoDftib. 
CKiofiUiiciiaiiiuf  rcostencri  omncs  quitilc  ccftamentumlootcftimonio 
^VolacrintconfinniBrc.£rit  igicacinftromentum  partim  verum ,  partim 
fiHBArcrum  cx  qua  partefubfcriptionem  habcbit  notarij,  Falfum  autem  ex 
qua  partc  fubfcnptiones  tcftiu,quos  Icx  vrque  adc6  pro  falfariis  haberi  vult, 
vcnuiia  in  contrarium  probatio  admiiii  poiru ,  Vcl  interprctibus  ipHshoc 
fatent  i  b u  s,qui  praEfumptionem  hanc  luris  &  dc  iurc  idcirco  cflc  volunt.  Ei- 
go  ncc  pi  obatio  illa  admittcnda  cft ,  qu«  fiat  pcr  inftroncntam  l  nourio 
€onfcriptum.Naai  contra  pr^fumptioncm  i«ris&  dc  iarc  non  maeis  ea  pro- 
fcllill  ■illilirri  poccft  quarpcrinftrumentum  fiat.qu^m  quzpcr  celtes/.  dnti' 

5383^5C.iW4ff</.Nccfieripoteft  vtnon  profialfohabcridebeat  inftrumc- 
.tQm,c{Ood.  non  aliis  teftibusmunitum  fit,quamquicitraaimcn  faili  pro 
•  inftromtnto  tcftimonium  ferre  ncqucant.Tacco  quod  aperta  crit  fraudand^ 
confticocioni  via  fitamimprobabilishxcopiniorecipiatur,vt^uodpcrte- 
ftesin/bumentariosquantumlibct  confcncicnces  prcmari  nnllomodo  poC- 
{et^sollttucumenpcrinftnimcntam.  Tant^ficpildcm  fiu:iltat  crit&irnni  ^ 

Mmconiminifid>c&mtcttesaui  pro  inftrumcnti  fidc  acvcritate 
_      _  _    I  pofruncmulco  minilsandicndi  fint,  fi  contrainftmmentum  dicc- 
i^Siimoaiam  vcit|it.Itaqne  fi  incerprecibus  credimus,  cueniet  vt  nulla  de- 
tegendx  probandac^ue  fa!litatis  ratio  fupcrfit  in  earc  in  «^na  commioirccn«. . 
d«  noUana  fubcfiie  impccacores  opcimi  voiuerunt. 


ERROR  DECIMVS, 

Df f^criore  ttftmento  nuncupattuc  pricris  fo!lcmrf(rin  firiptisctmUti 
fHMdtvhoyin  (juoalt^uid  Prira  tpi  vel poienticrt  le^dtitmjifk 
£/  qmtlfifiA  cjufafhcntin  ee  inflituta. 

Vafitttmaliquando  cx  fadtofuit.Si  is  qui  priusteflamcntum  foilen- 
niter  ac  in  fcriptis  condidei  ar,po{lerius  fcccrit  pcr  nuiKupationc.i» 

 quo  non  inftitucnt  hcrcdc  i^rincipf,aut  aliquc  ex  poccotiorjbus»rc4 

tantilm  aliquid  fiue  Princiui  fiuc  potcotiori  lcgaucriti vclpcrfidcicommif- 
fum  rcliquccic ,  An  locot  fit  noa«IropcMtoromconftituiioni,  quareatatat 
^J,ff4i^  toU:Ji Itfidm.  vt  poftcrioris  teftamenti  nulla  prorfus  ratio  h*. 
bcridcbcac^n&magitquam  fi  vcl  Princcps  vcl  potetior  in  co  fiiiflct  inftito- 
1*  Ncc  dccritc«prain»ticis noftris,qui  diceret  ius  antiquu  hoc  cafu  obti- 
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5«S  ANT.  FABRI   DE  ERROR.  PRAGMAT. 

Itera  q^bd  abrurdum  vidcattu  Icgatum  fiuc  Principi/iucpotcntioci  faifb'!, 
vfquc  adco  noccre  priuato  hommi  pcr  nuiicupationcni  jnftituio ,  qui  nula 
vioicntix fraudifquc  pratfumptionc  vrgcaiur ,  vt idcirco  tcftamcntum  cor- 
ruat,quod  haud  dubic  valcrct  ii  lcgatum  taic  nullum  m  co  rcliaum  propo 
ncretur.  Quid  cmm  vctac  &:  tdbmeniiim  fubhilcrc ,  &  lcgatum  lamcn  non 
debcri?  Nam  &  ii  de  intcrpretancia  Pc.  tinacis  Lr.pcratons  orationc  agcrc- 
tur,cuius  tam  treciucns  a  nobis  iii  fupcriorrbus  habita  mcuio  cft ,  qua  partc 
profcllus  eft  Imperatoc optimus ,  nihil  fe  adcpturum  cx  ca  fcriptura  cui  au- 
thoritas  uuis  dcUt,^ MtAntl.qnth.moc{,tr^Mm,tufifm.id  cft  nc  qiudcm  fidcjco- 
milRun  (c agniturum  cx  codiciilis  & cpiftolis  HdcicDmmjlTariis  no  iurc fub- 
nixis,hoc  clt  nullo  tcftamcnto  conhrmacis ,  qucmadmodum  fupra  imcrrrc- 
tatifu  nus,  ncmo  diccrctnper  eandcm  epiftolam  fidcicommifrarimmlaut 
pcr  cofdem  codiciilos  ab  mtelhco  faccos.plura  fidcicommiiri  &  Principi  6: 
pnuatjs  uerfonis relicta eirciit.Ideo  fummouendos priuaios  nc  quicquam  cx 
«lufmodJcnpcurapcrlcquipoircncquod  ncc  Principi  lusfitaliquid  ex  ca 
lcnpturaconfcquendi.Quidcnim  communchabec  caufaPrincipiscumiu- 
tc  priuati^  Aut  cjuid  vctac  aliud  luris conft itui  m  pcrfona  Pnncipis,  aliud  vc- 
ro  in  quolibet  prmato?  Denique  pro  non  fcripto  haberi  quod  Pr mcjpi  rcli- 
tkam  clk ,  non  itcm  ci-tcra  qu^  priuatis  priftari  teftator  voluit?Pari  ereo  ra- 
tjonc  diccndijm  videacur,Poftcrius  ccftamcntum  nuncupatiuum  in  quo  pri- 
uatus  aliquis  hercs  mihtutus  Ht,  non  co  minuj  validum  effc  dcbercad  cucr- 

tcndum  pnus fullcnniter  &  in  fcriptis conditum,qui>d  in  poftcriorc  aliquid 
relidlnmfacricPrincipifiac  Jcgati,fiucfidcicommj{ri  iure.  Pr-cfcrlim  ciim  • 
tota  vis  tjftamcnti  ab  inftitutionc  pcndcat  nop  ii  lc^ato  vel  Hdeicommi/ro 
i  qmdpcr  uunus  lo.D.de  tur,coMalL$,Mteh,recln  h(i.  delegAt,  Vt  proindccilm 
dcccItamcntiiurcquarrKurnontam  legatarij  aut  ridcicommiirarijpcrfona 
inlpicicndant.quim  hercJis  inftituti.Ego  tamencontra  putabam.  Pnmmn 
ex  vcrbis  iphs  conftitucionis,  quar  non  eum  dunraxat  cifum  compleduniur 
quo  Pnnceps,vc]potcntioraIiquisinfticutusf.t  ,  fed  ctiam  illumquoali- 
.  quid  Pnncipi  aut  porcntion  rcljdtunj  proponitur,fic  cnim  habent  vcrba: 
rionfcnptumMtqutdfSm(iroriimnomi»mn  metj(i,nefjbo  4t/f}ruere  nioluivtur,\t 
intclligamus  parumrcfcrrcaninfticutionis  an  Icgati  aut  fidcicommif/iti- 
tulo  ahquid  Pnncipi  vcl  potcntiori  rclidlum  tucrit.  Dcindc  cx  u.ris  rationc 
qux  vult  confticuf lones  fandas  &  fauorabilcs .  qnalcm  hanc  e/Ic  inicrprctcs 
omnestatcntur  ,admuandas  potius  benigna  in^crprctationequ^m  rcftrin. 
gcndas /./;«:  m,do  (y^.tnfiaSD^ comitc.Qr  demonflrMaximc  vcr6,ciim  non  lam 
mcro  Principum  aiit  potcntiorum  odio  ius  hoc  nounm  indudum  fit,  ouam 
tauorcpnonsicftamentifollcnnitcr  conditi  ,cuius  cucrnoncm 

diliiciliorcmcfrcdcbcrevifum  eft  :  Quac  rario  non  cclfat  cxtranco  hcrcdc 
pcr  nuncupationcm  inftjtuto,  vt  ncquc  vcrba  legis  in  poftcriorc  tcftamg- 
to  nuncupatmo  Pnnceps  aut  potcntior  nominarusfucnt ,  &  rcliao  aliquo, 
cuiufcuq;  cand^  nommis,honoracns.Scd  me  illud  precipue  mouct,qu6d  ficri 
ncquit,vt  tcftesm  poftcr.orc  illo  nucupatiuo  tefiameto adhjbitj  teftimomii 
vnhtcr  tcrat  de  Icgato  qum  tcftificctur  eiu  dc  inftitucionc  hcrcdis,  /inc  qua 
lubf.l  crc  Icgata  no  poflucncc  rurfu  vt  tclHHcctur  dc  inftituc.oncac  nucnpa 
tionc  keredisquin  de  toca dcfucbi  volut .ie  tcfttficari  cos  neccirc  Ht  &:  cofc- 
quctcr  dc  iegato,veI  hdcicomjiro  quod  Pnncipi  aut  potetiori  rdidu  fucrit. 

Viiima 
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Vltiflia  entiB  voJuntat  vnica   faxliiudot  efti  qi»  fi  pro  parte  ttntum  pro* 
bata  nt,nuIJ«  modoprobataincc)Ijgit!)r,vttradancnoibi4fi/.ib#r«4f#/^4£iNv 
At.  1D»fmtt(Um»fiMtnp^  (^adLi,  Cdt  kon§r.  ^oJI./e{und.t^iuLCorn.po(k 
aJios e«>t/.p9.nnm.<).p/ire.  4.   Adco  inquitquod  ii  aliqiii  pIusprobarcnt,aJii 
niinus non  valcrct  cDrum  dcpofirio,5:  talcs  tcftcs obiici  pofl'cnt,BcIIacomb. 
in  Co^nmtw.Opin.titSDe  ^>him.  volit>it  (jr  v>uuer/jeJ}ant.dt^of.loc.~.tit.u.num. 
3.  A  t(jui  Jcx  pro  Uliis  tciiibus  Iiabct  cos      dc  huiufinodi  icg.uo  vel  fidei- 
cominiilb  tenimooittiii  di^tere  velim :  £rg9  cuenirc  neccHe  crit,vt  parti  ni 
jprcri  teftes  eziftimari  debeant »  &  panim  raJG.  Veri  qnod  ad  priuati  ntrcdii 
gDftttutionem  peninct,FaI(i  ^ood  ad  1  cgitum  vel  fidacominiirum  fiiieMn- 
xipi)  <iue  potentiori  relii^m.  Quod  tamco  qvam  noo  niii  SuM  ac  ioapt^ 
dici  pofljt ,  prartcr  id  quod  pcr  fc  p.itct,  etiam  c.v  iis  apparct,  qua»  in  pnece^ 
dcntibusdi/putauiinus.Nili  tortc  tjuis  rcfponfurus  fit,  Eiufniodi  lcgatum 
vcl  n  Jciconimilfum  pro  non  di(flo  lubcndum  c(rc&;  pro  non  nuncupato, 
proptcr  noujt coni^itutionis  authoritatcui, Hcrcdis  vcru  inlliturioncni  non 
aeqitc,  cum  nuJIa  lege  prohibcatnr.lciq;  cxemplo  cius  qugd  dici  foJet ,  cuai 
^A^atitr de his  c^wx  pro non /criptis  habcntur.  Nam  li  ^uis heredcm  kiU 
l&ric  cum  9  qucm  rcribereiurepotoit>Jcgauericvcr^ci  qiu  iam  tum  mor- 
tuus  probctur,coiifiat  Jcgatum  quiicm  pro  iion  fcripco  habcr!,(icut  &  (1  ta- 
lci|atd  in  tcfbamento  fcriptum  (it,quod  intcJIigi  nonpodit  qaidfignifica» 
Atinflitutioneui  hcrcdis& rcliqua  codcannltrumcnto  contcnta  nihiio- 
n^flQjyicr  fcipfa  valerc  /.  2.  l.p co  tcmpore  4.  D.  de  h;s  <jh*  fro  nonfaipt.  h.i- 
^rar^ycrum  funt  ifta  longc  diirimilia.Non  cnan  aut  noua  iJia  conititutio, 
wx^gatin d.ljitimmfMtZutilu  viia Icx ik  Joquitur,vc  dicat in  ca ^edc  qua 
deafrinus ,  pro  non  didto  nec  nuncupicaiiaoetidumede  quod  in  6norem 
tHncipiaatit potemioris  nuncupatum-dTe dJcator.  Adedque  nec pro  Mo 
idh^ri  oportercquod  teiles  di^nm  fuiJTc  pro  Principc  aut  potcntiorc  tc- 
ftifii^mur :  Scd  ,  quod  mu!t6grauiuse(l,pro  fainshabcndoselTc  tcnesqtu 
etderc  tcftimoniani  vclint  diccrc  :  qui  rcs  cum  pcrfonas  ipfbrum  tcftiunt 
tificiat ,  non  miims  eos  repcllit  a  tcfltmonio  diccndo  pro  hcrcuc  nuncupa- 
to  quantumiibet  priuatus  &  humilis  lilciit  ,quamproprincipcautpotcn- 
^orc  U:gacum  aliquod  aut  ii Jcicommilfum  mcrito  :  quia  Hcuti  voluntis 
ttAMiaiot^queteftamenci  nuncupatio » ita  Sc  teftiamfidesindiniduurn 
quiddameft»necproparteautviIcrc»autprobari,&pro  paite  non.yalere 
autno.iprobaripotcit.  Porr^  fide  lcgato  autfidcicoramiflbquodPriil* 
cipi  rclitftum  fuit ,  teftes  dcpoocrcncccirc  cfl ,  quisdubitat  tam  ncil^  futu- 
rurn,  vt  rcpcriantur  tcAcs  q-ii  de  toto  reliquo  tcftamento  deponanr,id  cft 
dc  nunciipationc  in  fauorcn»  priujti  hominis  fjcla  quam  fi  Princcps  ipfc  in- 
Aitutus  dicerccur:  Ciimnon  polTIt  tale  Icgatum  auc  tidcicoininiinim  valc- 
rcuitiahquo  hcrcdc  inAituto.  Eadcm  igitur  facihtatc  menticntur  tcAes 
circa  inftitutioncm  heredis»  atque  circa  Jcgatum  vel  fideicommiJTum  rc- 
li^m  Principi  aot  potentiori  coi  gratificari  volunt.  Proinde  ne  id  cuc- 
mac»  quodsiloqai  caenireponc  imperatorcs  proipczcruht,  ncceiTe  cft 
non  minus  td  eum  ca/um  quo  Piincipi  vcj  potcntiori  aliquid  rcli&um 
fit ,  jquam  ad  ilfum  quo  fiuc  Princcps ,  fiuc  aliquis  ex  potcntioribus  hc- 
res  intlitutus  fucrit  ,  noux  Conftitutionis  peteftatcin  cxcendcrc.  Illud 
ftncnon  improbo,  quod  intctprctcs  nofiri  voluiu  ,  conliitutioni  locum 
nonc0c  u  in^ilci^orc  ceftamcoto  nuficuptuuo  jpiacaufa  hctcs  inftitqta 
*  '      '   "  DPd 
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proponacur.  Sic  cnim  Andraeas  Tiraquell.  ex  rcccotifliina  omnium  fcntcn* 
tia  in  trM^4t.  De  frimleg.  pid  cMitf»  An  fortc  qu6d  pia  cauTa  non  rc^c  po- 
tentioribus  comparctur?  Minimc.  Rcda  ciiim  comparatiocf^  cumpijc 
cuilibct  caufac  iudiccs  faucrc  fcmpci  rolcantt  &  dcbcant  /.5.  inprtncip.  D.  di 
alien.  mdic.  nmt.  cAupfdEi.  An  potius  quod  in  dubio  non  (it  prxfuniendum 
piain  caurain  tcitcs  corrupturar.i  ?  Nc  hoc  quidcm:Nam  ncc  in  Principcm 
praEfcrtiiii  bonuui  &  probuiii  tam  improbaprarfumptio  cadcrc  pwtcft  ,  vt 
Hcque  in  potcntiorem  qui  pcj  pfctuo  ficvixcrit,  vt  niliil  tnle  dc  ipfius  ir.ori- 
bus  ftjfpicari  mcrito  qi  is  polfic  Sed  quoniam  non  tam  facilc  ficri  po(Iit,vt 
fjlli  rcftes  inueniirur,  qni  pic  caufa:  gratificari  vclint,a  qua  nullani  gratifica- 
tionis  fuar  ac  menda.ij  ittcrcedem  fpcrarcponfmt:  quam  fpcr.rrcnt  vtiquca 
Principc  aut  apotentioic  licct  probo,  qui  eos  fortc  vcra  dixiffc  cxiftimarct» 
Kimirum  quia  non  habtrt  pia  caufa  perronam  ,  qua:  donarc  vcl  rcmdnerari, 
vcl  dcniq;  ahcnarc  cjuicquan»  pofljt,fcd  tantum  qu^  accipcrc,&  xrarium  au- 
gcrc,  Niii  quod  qiiifquis  piar  caufar  fauct,  Dcum  Opt.Max.rcmiincratorem 
fperare  dcbet.Sed  «  rcmuncratio  talfos  teftct  alliccrc,&  ad  diccnduin  icftr- 
monium  excitarchon  potcft,  ac  potms  contrariam  pro  its  prxfumpticncm 
induccrc,quod/ion  nili  vcruni  tcftiinonium  pro  pia  caufa  lainri  vnquafuc- 
rint.  Neq;  cnim  mendaciorum  bc  pcriuriorum  rcmuncrator  cft:  Dominus, 
^cd  bonoruui  duntaxat  opcrum.Putarcm  tamcn  in  co  pcftcriorc  tcftamcto 
nuncupatiuo  in  quo  pia  caiifa  eflet  inftiiuta  fpccialem  prioris  leftamenti  in 
fcriptis  &  follenniter  conditi  mcniioncm  ficri  oporterc,vt  prius  rcuocatura 
ilici  pofl]t,quod  no  tam  facilc  per  pofterius  minijs  follcnnc  rcuQcari  potuit 
fccnnt^um  ca,qua;  difputauunus  :n  prxcedcntibus. 
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VMayAj«4eJKKqii«fiolfl5n«iiMerpretcs,An  tc(bracmuitt 
p  vaIeae,fadiiniadiJiiciTogatioi)<iiocarii,Dinproccrto& 
''^  plorato  habuinent,Po/re  ficri  vt  per  roivm  notarij  infinimi. 
tum  nuilisetiara  aodicictcftibttsteibnencm  auncupatinli 

  probctur.Poftquamcnrm  crrorcruoindufcnntvtfijJiusno 

tanj  fcriptura  fcptcm  teftium  didisarquipoiIcrct,confccjuens  crat  vt  iliud 
ctiam  induccrcnt,quotl  tamcn  multo  abfurdius  cft.vt  ipiiMs  quoquc  tcftato 
ris  Ci  non  p€rfonain,faltcra£adum  &'nuncupationcm  notarius  fupplcrct.ac 
repraercntaren  E&ii^uidemtotaiiaEcquaEfliobeftinet  $  anad  tclhmcnti 
Bimpipiiinivi]i4itaeemfnfiidatniinoipatiimniifl«hcfc4      notario  in- 
ierrogantcteftatorcmTitiamncantSeaaproniuabcrcdcmd&  vdit  »  fi 
poftcatedatoradintcfrogatloncm  rcfpondcathocviiwacv/oaut  Quod  l- 
uli  fuo  modo  fic  cfifcrunt  mejfnjidtz  ver^  quarftioncm  propofi^flculis  dft» 
vtapparcat  &  abfurdam  eflc  dubitarioncm,&  faJfum  quod  interpretcs  ad  ea 
re(pon<iet,Valcrchuiufmodi  tcftamentum  faitum  ad  intcrrogaiionemno 
tarij.  Sic  cnim  vuigo  dli  poft  gloff^d  l.tMbemHs  CMteftdm.  Nani  cum  de 
bocapud  omncscon(lct,Praecipuamtc(Umeatt  nvmcupatiui  foiicnnitatcra 
jft«o  confiftcre,  vt  hcrcspAm  nuocupccnr»   cft  ita  vt  cxaudtri  a  teAibua 
|d  (bJfenacm  vfqnc  mtaMrum  poflityqucmadnKNium  iotcfpictitnr  Vlpin* 
^mlJMfUmfiUm  U/D^fi*i  tefla?m.fMctr^,Q^\i  ferat  tAltt>rem,  qui  al 
|trinaocupantiaanucrir,aut  dircrti<yc(bisconfcnfcrit,proeo  haberi  acfi 
palam  ipfe  nuncupaflt  t?Si  cnim  vcrum  eft,aliud  ciTc  vendcrc,aliud  vcro  ve- 
dcmi conrcntircjvt  cft  in  rcguia  iuris,  quanto  vcrius  dici  potcft  ,Aliud  cffc 
hcre<ieBipaIam  nuncupare,aiiud  vcr6,aIteriliucnotario,(iuepriuato  cuili- 
bec  pa|B(n  nuncupantt  confemirc^Au  non  veroid  e0et  quodamiuodo  tciU 
ri perpcocnracoDcan^  Siquidsaicoiireafiiaillc  ^ocm ponimus  fubfequi  ia- 

A  ^-iopcmnott^jiAiailnlfiadprohatio  9  fi&vtitadixcrtm  racihahitiQ 

t,eft»qn«  ^ottb  maiorcm  vim  &  efHoMiam  habcrc  nequit,qu^mn 
mandato  xquiparctor*  Id^^nitomagialacura  habetinea  ipecicqoam 
tradamusicum  nuncupatio  per  interrogationcm  fadaefta  notario  qucm 
tci\ator  rogauerit,&  adliibuerit  ad  teftamentum  cxcipiendum.  Qmd  cnim 
b»caliudcft,  quam  rogatum  vidcri  a  tcftatorc  notariuni,  vt  ipfc  tefta- 
toris  vice  nuncupct  iieredem  ?  Atqui  prorfus  inauditum  cft  vt  quis  pcr 
procuratorera  teuetur  ,  aut  vt  qui  teftatur  »  faciat  per  procuratorera 
quicquamcoram  *  quxpcric6ccrcdcbcat  :  Rcpugnatquc  iorta  rcgoht 
qnsiacmiocro  patitur  Icgcagcre»i<l  cft  lcgiaadioaem  fiiccrc  per  procura- 
torem,autquod  cftct^u  idcm  eft,a]ieno  nomW/r^.  ytemo  MlieMizi^lerij^iiL 
itar,  Legisenimaftio  Ci  qua  eft  certc  tcftamentum  cft  ,cum  quifquis  icfta^ 
turfi  modofccunduni  lcgcsteftctur,lioc  ipfo  faciatiegeni  viti^.ieg.t/er^tf  if-^ 
no.de  verb.fi^ntfic.& j)  .dij^on/it  ?I eHeU-tx.De  »«;>/. Idedquc  coftantiflimc 
prudeces  omncs  vctcrcs  dccrcucrunt  Tcftamctoru  iura  ipfa  per  fe  firma cf- 
le  oportcrc  non  cx  alicno  arbitrio  pcndere  LHld  imJhtuHoii.DM  hered,  inft, 

Nccmiaialcgcarcqninuitqaoticsaficupatiohei«ciiftfiidldccftbvi  fitt  il- 
Ja  cbip(btcftatore,quam  vt  aiiqua  fiat  dJMimueyin  iilis  verbia»a«arff  ool 
mmm4k9r$dis  velhereditm  ejk  #0  imncupmtiSl  poilea,f «od; finmfmfH  fiSSk 
^  nemen  heredn  vel  berednm  nenfnerit  mdnu  teflstorie feri^nm ,  vel  veee  ( re- 
pctc  &  fupple  teflMoris  )  coram  teJUbm  nuvcHpafMm.  Et  rurfu  m  cum  teflMfor 
kmnmtfir^ftntjled  Mitnatpdmrii,  Scd  apextitUi^aii  rcm  noftrara  ac(ojii7 
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inod2iii\smverftc.^ufm4dmditm^\\y\ir3ti3i\s  luRiiuanus  non  dc  icP.a* 
mento  in  lcriptis*    quo  fcilo  les  illa  h^n  cft  >  ^'«1  de  teftamento  nun  ci^ 
paiiuo  (utnpta  ab  e-.»  bimlitu  ^inc  y  dribii  tilc  tn  httc  verbt:  QmfmsdmnJiMm 
miimwi'o^t9ttfmdfmefcrtptur4Conpcitnr.t  ntctfft  ffittftmiwtim  V9ce  txjrri-' 
fmr9mm(ti  veintmindbtrtd.m»  Ncc  r«nc altccr  lic:i  potcftvt  faliiutibt^t  I 
via  prarcl  hLu.'.!  ,  cjoar  ciiitnn  omnibtis  omniuni  hon  ini-.ni  a(3ibiis  pcrt» 
culolurima'  fi  ntjtiim  mnxin  cin  :cilnnKntis  d.l.n  bfv.tu  l.vlt.C  de  fidttc.^Jt 
nuror  BalJiiin  dd  d  /.tniem.is  m.6.i/:fft  profiix  »5c  conrnunis  opinionis  c6 
firniAtionc,  hacvna  ratio:>cmcHiwt  >i^i6d  Hclcs  uourg  autfcrat  oinncur 
fuA)icioncm  falfitatis.  Id  cnim  fi  ita  eflet  >  ^Midtiuid  reqtiiri  rponcrcr, 
aiii  vt  tcftamcmnm  fiAum  efletcortcn  nottno^miJlis  qvov]ucadhfbitit te^'<' 
ftibi^s?  Qiiandoqiiidcm  Ibllcnnis  i]Ic&  tam  nv8|rmis  fcprcm  tcilium  no^* 
incrus  non  ad  aiiud  indudus  cfl  cx  lcgibur,quani  nc  tam  taciic  dlet  feiruitt 
in  tcftamcnto  comminifci  d.l.vU.C.dcfidetc.  Nccjuctamcn  hadtcnus  quif- 
quam  dixit  folam  notarijHdcm  &  rub/criptioncm  pcffc  fufnccrc  abfq;  te- 
llibus ,  .ipcrtufqiic  dl  in  contranum  textus  l<-g.hac  co  /MlrifimA  8.  C.^jtutt' 
fi4imeniHfM€r.pojf.\n  cuius  fpccic  id  cfi  in  tcilamcncu  ca ci  Hc  fcptc  tclics  rC' 
«ttinmtur>&  tabularius  vnus ,  quem  not bodi/ notarlom  appcliainus ,  aot 
Mltfm  vnusaliusteftis  prottbulario  fi  tabularij  copta  habcrt  non  pofHt^  vt 
jnvelligamus  nonfolumproreptemteftibustabttltriamhtberi  non  polle» 
iecLncque  in  computandonumcro  qui  ad  pcra^enda  tcftamcnti  foilcnnia 
ncccirarius  cft ,  maiorcm  fci c  tabularij  &  notari/quam  altcrius  tcflis  cuiuf* 
libct  rationcm  habcndam  cilc.   Et  inagis  miror  quod  ibidcm  Baldus  ad- 
dit>N'otarIo  quiad  tcftamcntum  adhibctur  committi  totam  fubliantijni 
vcriiatis,vtfubmdc  infcrat,Ei  crgoftandum  elie.  Primumcnim  falfutnc/l 
committi  notario  totam  fubftantiam  vcrilatis  ,  quarhaud  dubic  in  ttda- 
mentonuncnpatiuo  iblU^elftibus  commhtiturtad  quorom  fic'eiii  MftiMti 
Ttet  omntarefcrant  quasa  tcflatore  per  iclpfum  nuncupante  audtucrunlt 
iS^qoe iitiblis4lcfti^centur.  £t  qutmuis  co  iurc  vtamur  quotitt  dc  tefta- 
mento  nunci'p-.titio  inflrnmcntum  aliquod confcriptum  cft,vt  ad  proba- 
tioncm  fula  iniirumcnti  h  lcs  fuificiit ,  ncquc  teftcs  in  inftrun:cnio  ncTTni- 
natos  eam  ia  rcin  audiri  nccclfc  (it ,  nb  crrore  tair.cn  liuo  pr.Tgmat/co»- 
i:urn,fiucinteiprctumpotiiuquamaiurci6vfusHuxit»vt  docuintus  in  fu- 
pertortbflt.  Detndcdlm  in  teftamentitomnibus  fiuc  in  rcHptis,  /iuc  pcr 
auncimationemfiant,  non  mod^  verittttt  fubftartism^tdiifei  ftd  <ttlam 
reqotutas fbllennit.:tcs  intemenire  oponeat.  Debuit fti<i»dkere><jUoA 
umcn  vcrc  redequediccrcnonpetu]t,roli  nottrio  ccHbtnitti  totam  fub« 
ftantiain  follennitatts  ;   Qns  cum  non  a  tcf^atof c  pcndcar,fcd  a lcgc,  Inc» 
ptusfmc  fucrit,qui  putaucrjtinfpicicndiin)  cui  follcnnitas comtvifli  fiia 
tcilatore ,  nc  nonpotius  cui  commitVa  fit  a  I -gibus  ,  icges  porro  dc  tcili- 
bus  folisloquumurpr^fcrtim  quoticsdc  tcft<inicnto  nuncnpatiuo  tra6ant, 
.detabttItriilri^bsMin<|uatn»escrt  cafum       /.  hme  etnfM/t^fiima ,  s\\ix  ngic 
4tm^iAm0iBmmo  tant^ .  Deniqoe  cilm  veritas  Ctt  hac  parte  duplcs, 
na  volumatittalia  foIlennitttis,iientra  committi  nottrio  poteft»  M  tmilia 
jnin^t  C3^eft.vdua«itis  9  &qMBjiihiialhid  cft  qtdm  vt&m^tit  volun- 
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ta» ipfaf  cuias  nuDCopatiuo  Ci  altcrius  quam  tcdatoris  orc  fiat»;  tii|uc  ta(cii* 
«tam  fitttfftamemam  noii  vakre^  ncc]i  c  tanquam  fkAom  abco-qui  ccAatu» 
a^nr^i  qaia  non  ipfe  nuncupauit,  ncque  canquam  £idiim  i^flUiicupaiK<i 
^ianonuio  nuncupauit  nomincfcdalicnoyncc  de  fuapccunia^rcddealie*'' 
na  «cjuoci  ficri  nullo  modo  ^oiqH  d» l.ytryu tegu»(^ L  CMfiemntm^»  fif^ 
fn[}sim  D  ;»<)  .ff^/fi/AQiiarc  ncc  intcrprctcs  hanc  fcntcnrinni  probireau- 
cicnt,  nili  rcllucta»)  pii.rjbus,  vt  vocanr,liinitationibus.  Intcr  cjiias  vna  ilh 
«11  \  t  ita  dcD^un^  li  ibeat  Jocuin  ii  icliator  articulatc  loqui  puflit  co  tcinpftrc 
^jQ  ij  uucrrc^ati'<>nemaltcciu&  rcrpondet ,  non  ctiam  d  lam  tum  ai  ticulnt^ 
ioqui  po#e(kberic«Sicenim  Francirc.Mamit.ex  commHnialioruui  rcjuut- 

dhibio  autcm  nolum  pnrfttmi» qii^d  articulatc  loqui  td^torpotuerit 9  pi«u 
ferttm  (i  in  extremisconnitotiis  fucrit ,  nifi cnm  tcflamcntum  in  giatiant 
fcnicntium  ab  intcftato  Kichim  proponirur  ,  vttracftat  Sjlycct.i«<^./.  ti$be* 
mtu.  NaiM  ncc  in  dubio  prxfunutur  laiia;  n.cntis  cdc  tjui  in  cxncmis  conlli- 
tDtus  cft,  ctiamliad  interrogationciu  rcfponucrit  per  monofvllabuni y/f,ni- 
iiaiia  fubiiciat  verba  dcnoiantia  fanam  mentcm  ac  bonum  inicllcctum  rc- 
ftiixi5«vcloquicurCakaik<v>7/9i.i»  /;;.(]u«m  refetcGabrieia/i  cvtntnmn.9pm. 
^  4.  tU,  diitfi^i»»  emutttfhMmmr»6,  Probsu<^ue  Mamica  vbi fupr.  mmh  9» 
M^^>  ^""^     langucc  in  extremis  mortuoiimilemefle,idcdqi  marimai 
'^BIl'  ort  fubctfc  pcriculum  nc  Fjlfitas  committatur,  Qupmodo  /cripcum 
miidXitiifffffKt.  Alia  limitaiio  cfl  a  plcrirquclicct  non ab  omnibus proiia- 
ta»vtfupradida  opinio  proccdat  fi  tcllanicntumaJ  altctius  intcrrogatio-. 
BCiiDXi^um  vnicumfir^nonctiam  haliud  pra?ccdacue  cuius  reuoc'it(onc 
traAii|l>4>portcac..Nec  cnim  tam tacilccil  vtpiiius tcUaa^ntjni  rullcnniccr 
pcdfcdum  tolIaii:r  pcr  poftcanaqaodl  «011  Bifiadiwerrogationcm 
ta$  h&um  fiierit»Caftr.  tul  d^lbse  tttfmUt^m^Mtiim  bmmmm  fiagtlita^ .  C. 
'd$nfimaJbLikK\  quos  rc(ertGabricI.<^//?.^0;7c/.z  Mvm.jJ^ifiyinqiiit  iWe^nttM,^,. 
aBflnde  coniUc  dc  voiuncate  tclhtorirqubde^reise  priiis  tcflamencum 
ituocare  voLicrit ,  cx  Carol.  Ruin  conft1,  \i.  fitimer.i\*v9lHmx.^  Socin.iuu. 
mfiktJ^MUJnir.^^^.verJic.  ntc  demlim  oijUt  ^nod  hjtc  futrint volnm.  2.  7'ertia 
cft  ,Si  c!icl:antc  ccljaturc  rciipfcrit  norarius,cjui  poftca  interr<-.g3uit  tclhto- 
rcm  Au  vclic  ita,tcliatu$  cHc.Kam  (1  dictantibus  conranguincts  vcl  aliis  qiii» 
buiiibet  notauus  fcripferii  y,  magis  probant  intcrprcics  vt  talc  tclta- 
memmn  ettam  ad  notarii  ioterrcgationcm  h&am  non  iRdeat  ,  Qu« 
ibitiememia  Paoii  CaO i^n.  Ad  d.  t.m eitm hmmmtt frt^ikni  Ac quamuis. 
nondeiim  qui  contrariam  Cyni  opinioncni  in  d.  /.  itAemm  f  fequi. 
ma'int,  Rcccptior  tamen  iJh  cA  «junm  Paulus  Ca{lrei>(fs  indujit,. 
tcilatiir  Cj^hiicl.xhi  fi'pr.fmmeroi.tn/in.  Nili,inquit,  conlUrttrofttL 
rum  hiilTc  notarium  ab  ipfo  tcllatorc,  c.<  Cornel.  confiho  ^o^,  nHmfro 
io.(^ fefHen.  volHtmne  1.  Cj  '^d  d.  l.tnifemM  mfitt,  Aut  adicaam  cflc  claufu- 
lam  codicillarem  de  expreifa  voluniate  tefbtoris  cx  Gualdcnr.rrfi^/^/. 
9^I>ebtmd^mfiii*QS?"^J  prxcjrui^uemomenciliraitatioeft,^]  mtctrogal 
kiofiidafita^  ip(bnocario*  non  itemiiabaliaperrona  fufpcfrajpu»  Itab^ 
iiefca4capta>b^t^iiQeyagttti^fclc^  dcniq}  amidbb 
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Iiercdis  io  eo  tcfttmcnto  inftituci.  Sic  oam^ac  Cfn,widl,mhnmit  alij  po^ 
yittltt  9UOS  coagcfit  GaiMrid.  diih  t^mkfAMimAG»  in  cinus  fine poft  aUo%* 
leccnfitos  non  paucosquibus  contraria  opinio  m.igis  piicuiMntcrquos  po 
tuit  nominarcBocrium  dtctf.if^.nMm.6.Qonc\\xdii  hanc  cHc  magis  commu- 
ncmjfublimitandam  tamcnjnifi  tcftator  cxplicitc  voluntatem  fuam  dcclara- 
uccat  pcr  prius.Quari  eo  cafu  niiiii  cauiac  iit  cur  dc  ipfuis  voiautatc  dubitart 
oporteat»  EicMariaa,iiimor.ipA«M^i44.ff«».5j.c^y?^.  IteinyQtfi  tcIU- 
tor  rogaacrit  notaiiiuii  vcl  teftcft  vt  iuo  tfitiimeato  iourueairefiibEx  Coi% 
iniJMihmmmJm»  Terti^»  ointeAatortalcteftameaiumperfe^dafie^ 
dcpodea  ad  incerrogitioncm  aItcriiisre(ponJi(rct  fici^t\^«mmM fiki^Ul^ 
9tr9 es  Bald.f0  dJ.iukemia  m  fin.  Quz  tamcn  fubli m itati o  ad  priniam  peo^ 
tinct,incaquecontinetur.Quart6,nifi  tcftator  confcnnfrct  in  claufula  codi- 
cillari.Quo  cafu  volut  talcm  difpo/itioncm  valituram  in  vim  fidcicommif- 
fi  cx  Guald.r^K/.i.i^^ibm^/ i/»/?,Adc6quc  fi  fadta  efict  pcrvcrba  commu« 
nia  cx  BaId.2^0M#iIf<M  U*$*fi^msus  D,de  t/#r^.«^/i£.QuiHt6inili  in  co  tclUs 
mento  «d  iuterrogatioaem  alterias  &doinfiituti  Snt  venientcs  sb.  latefiaf 
GT3it,confiL9^tf$timiASjclkn  &  probet  Gsbriel.vbt  ySijpr^ 
ftW^iir  \ff*T*  i|a  qiudem  iaterprcccs  oofiri  8(,  trsidinoi^  |iiTntay)r|>gf  r ' 


ERROR  SECVNDYS. 

cnim  iiUtrrtgmUnim  fdthm  cfiltfmmu/mm 
r^^Uitfitat^mfri$mttfit*/Utmr  tpfii  teftmm» 


ifT  egOmeram  veramque  iuris  rationetn  recntos  qua;  tot  li- 

mitationcs  &  fubiimitationcsnon  nouit,tndiftin68  defcn- 
dojNunquam  valcrc  huiufmodi  teftamcnta  ad  intcrrogatio- 
'•c/yvA^i  ^  nem  altcriusfdCta,nec  magis  fi  notariusiJJc  fit  qui  intcrroga 
*4!S&y^^^  uit>etiamfi  cooftet  adhibitum  eum  &  rogatum  a  tcftatorc» 
.quam  ii  vcllieres  ipfeiaftitotostvelaliquiseieiasamidttefiitQivmflmcfv 
jogaflet«Noa  enim  fo^n  hoc  e^leroiaom  efiiqood  vnom  iatcrpretes  ob- 
iertMnt»Vtrom  defidat  volutas,fcd  illud  etiam  przcipud,Vtrumad/It  follen 
^itastFeris  enim  iootqnoties  deteftameto  agitur,De^ere  vcritatem,&  De 
jficercfollennitatcm./.^T/^r«4r2j.Cu^r/<iwf.SolIonnitas  vcrohaud  dubic  de 
ficit,quotics  is  qui  hcrcs  inftitutus diciturncquc  fcriptus  iuit,ncq',  nuncupa 
tus,ab  ipfo  tciiitorc.  Nec  pofium  vidcre  quo  vcl  iuns  vcl  xquitatis  cuiore 
iutcrprctcs  hoc  uouum  &  coti  iuriiprudcntia:  noftrae  incogaitia  teftandi  £e- 
nus  magis  probent  c^  teflitor  volott  per  noacnpatioacm  tefiarv^uS  eom 
.^eibri  voluit  io  fcriptistquo  cafii  fittcntor  onmes  non  vslitonim  teftamca- 
)ia  qoo<l  ad  interrogationcm  «iccrios  M  aocarij  k6tnm  eirecGabriel» 
l^MC/,a.ifM.t//r.pofi  losjiUUnitmmUit.ad  SpcctelMJkMM  ecJlMm,S.i.verffiud 
t  jfii    decif.  NtMp,  145.1»  4Mt$^m,    Quafi  vero  nuncupatio  hcredis  miuor 
ibllcnnitas  fit  aut  minijs  ncccfiaria  in  tcftamcnto  nuncupatiuo  ,  quain 
'  fcriptura  tcftatoris  in  tcftamento  in  fcriptis,  aut  quafi  faciJius  pcrtnic- 
tfiodum  fit  tciUtori  vt  icftaodo  ^ei  nuncupauoacffi  9  noo  tamcu  uuncupet 
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Homen  heredi5,<:|aam  vt  tcftaniio  in  (cr(ptis>non  lUudicribat  manu  propria. 
QjiMltMiimii  abeft  wvcnimfi|»vcleoait«^  in  /cri. 

Sistieoe^M»{cribciidi  proprti  miiiM  iioiiidi-lierf4it^MM&  M^^vtjpn^ 
,UiirfiU\.0pj^$iil^  vnh  V  nde  Aimpta  «ft  %A9litm4jr9m  dfinum  itdCM 
fi0f«ii«.Nunqttam  ver6  rciiiifla  fit  necediCM  ntincttpaiidi  beredis  propria  vo- 
cc  li  quis  per  nuncnpationem  tcflari  vclit.    Nam  nec  prifcii  confuetMlo it* 
fercbat  \t  in  tcfuincnio  \\\  fcripris  nomcn  hcrcdis  propnatcl^atoris  manu 
fcripttim  cffc  <  poi  tcrct  Lhac  coKfulnjiima  li.C'^e  tefiAm.f.feruH:  28.7>.^«i  te- 
fimn.fiuer^fpji.  cuin  tamcn  lempcroWtinuerit  vt  iii  tclhmciuo  nuncuparmo 
oomen  iiercdis  a  tellatort  palam  nimaipari  ntctiHtSiud.  L  btreies pAiMfn 
u>D.094»  NcqucverdcmmilluAcxcipio,  qui cioinnibui^usimcr- 
prctctcofigeruDt»mintinam  dubitatnHiem  recipere  videtur^fitcfiator  ipfe 
lefbmentum  difiiaucrit  notario  l  <\uo  poftmodum  fic  intcrrogatus,  Aut  ante 
MCari)  interrogationcm  dcclaraucrit  quoniodo  tcflan  vclict.  Namc^Bk 
ncquc  di<5tario,nequc  dcclaratio  illa  tcftanicnti  m  fit ,  fed  quid  pr^parato- 
rium  tcftamenti  logcquc  aliud  ritTeihri,aJiud  vcro  Teftari  vclicjfruftracft 
(j  (juis  in  pr«;paranci()  tcihmeuto  eas  foUennttatcs  adhibcat ,  quas  icx  adhi • 
beri  vulc  in  a^u  ipfo  teftamcnti*  Ncc  nifi  iauore  cxi i  pcr  nuncupattoncm 
«ftMic  receptam  vlpiam  vidc^vt  tcftamcmi  dnrtolain  ^  tcfiatorc  iplb  «U* 
teaBi  ibfficiat  esbiberi  tcfticoricoram  teftibHS  a  notario,  Qiia  dc  rcfx- 

mrf0tihu  CMtiftam  quas tainca  non  contenta  eft  nudaft  fiiiii|ilici  td^* 
^oneteftatons  ad  intcrrogationem  notari).  Scd  illud  pranmi  omninoodo 
cxigit  vt  pol^uam  tcnor  fcripturat  omnibus  innorucrit ,  reftfltor  clogium 
/c proiiteatur  fuum  agnurcerc,&  ex  animi  fui  fdntentfa  dirpofuilie  qua:  iccia^ 
fiuit :  Hocettam  ad*iito  vt  in  finc  fubfcriptio fcijuatur  tcftium  ^necnon  (i- 
|iii^y%«»mnimn  ttmccftium,quam  nocarjj  vt  lcx  ait»aut  fi  notarlos  &  tabu- 
Ipltfs  i«c»locoiralltftfit«  akeriDS<)i)i  innotsrij&tabutarij  lecum,  at  ino^ 
^ttpittriclWm  adbtbenAfsfir.  Cum  vero  i  n  folo  cseci  tcftamento  nuncu- 
fatiuo  ita  nominatinicattcamdtC^nftitutum  f  jcri^lnon  eft  dabitancNi-^n) 
-«oiofc  inomnibu»cxteroramon>nfwiTi  tcfbmctfs  vt:  'cbcamus.Quam- 
'quam  muItN  nncruor  rcs  cft  fi  ponas  i>cquedidatain,nccjucaJiter  dedara- 
tam  a  tertatorc  voluniatem  /uam  prius  cjuam  a  notario  intcrrognictwr.  Tuc 
cniiu  dubitari  mco  iudicio  non  potcftquin  tcftamentumfo^tr.m  vidcti  de- 
bcat,non  folum  ad  fvggcftiencmslMrius  CquodnccBiidasdiffitctur^u^i. 
*Uilhmufrmim,6*dim  aic  ttlcm  tmerrogationcafi  %gcftiottem  opldam  efTe 
(^otidiscitdtti  vcilimtitisre^ifitioncm«0us(tver6  tam  licitmnlif  ftiggcrcre 
teftamcimnn»  qtrilm  teftateriradtctf^ionem  blando  fermoneautbeo^me- 
rito  alicjuo  prouocarc  ^%  in  /.  vltm»  D. p ^uU  Ahej.  reftar^jfrobib. l^XMptatmum 
7!.  D.  de  hered.  tnfttt.)  Scd  ctiam  qnod  abfurdius  cft,  pcr  interrogantem 
ipfum  qui  hcredcm  luincupat,  potius  quam  pcrtcftatorcm  quitacito  hcre- 
i\i  nomtnc  rcfpondctnmpliciteradalterius  interrogacionem^Ncque  rur- 
fus  diftinguo  an  imcrrogatio  fa&afitiinocariaan  abhercdc  ,  autabalio 
'^nem  hcres  infefmiCs  lubiecenc  Q^-«tfimiieftic^taitf  cOe  £wile  iUi 
^ui  ^il^^Miiriitatem  captat »  vc  fubitcial' tidtarlimi  <|u2mvcaliiiiiv 
-«^emKb^^a^^vllft  teftatorem  ?  Aut  cur  nonarqu^  dictmus  te- 

vataretnbltcrro^^m  a  notario  refpondiflc  tam  brcuitcr  vt  fe  a  molefttc 
'  t^iik[i^uodcta.d^iicttyllct?AnnQnpcriadcmolcto 


39«  ANT-  FABR.  DE 

cfl  notarias  acaUus^oUibet^cilmlaniiBMiwimtfllmrmar» 
conllituram  imerrogat.»  Aa  aoa  tdpcobct  illod  ceftamemtmv  q^uod  ia 
clnmiam  fcripUcomifnlm?  Dcni^uc  quis  ho<tte  magisfurpf&us  ed^ 
quatn  nottriua  ^iiotieaAii^o  alt<^a  autfrucnirepoteft  ncquildril(i  cir- 
Cft tcftcmcntum cxcogitetur?  Aut  a  qnibus  prTtcrquam  a  notJfiis  fal  fa  tc- 
ftamcnrd  conrk.ribi  &  confingi  auuinuis  ?  Idq;  (luc  ita  cnenirc  ncccllc  cit, 
poftquam  inualuit  cx  iiiterprctura  crrorc  vt  lolius  not.irij  fidcspro  (cptcm 
tcltibus  habcatur  nccaliutiauic(|U4niprartcraotanj  fubrkTiptioncai  ali  vo- 
luntatis.  &  foUeiuiitacis  propatt^Ji^  requiwnir :  ^uodcme  Pof  iaia«ns 
bttius  pcrtcttli  foiitti  mttwmiiMm  idaHttcrm. 


.ERROR  TERTIYS.  . 
De  tefldmntto  eondmftr  relstitntm  dd  dhsm/crjptm^. 


m 


E  $^$^-0  ift  1t  .o jd  ittlerrogacioaem  Hteriua  fa^  dc  quo 
prAWIiediaiiiiua^iioii  vaU««i>limilefllu4€fttquod  perr»- 
latioacfii  ad  aliam  fcripturani  fa^um  cHe  proponatur  >  Oo 
quo  iam  diceodum  aliquid  nobis       Nam  &  iatc^rctum 

  noftrorum  communii  fcntcntia  illa  cft,vi  hoc  quoquc  tcfta- 

uicnti  gciius  valeai  li  niculo  alia  ilia  icriptura  aJ  quam  tcflator  fc  rctulit  ccr- 
tailtA  iiKiubitaU)Vt«iubit4rt  ncqucat  quiu  ca  ipia  (ic  cie  qua  rcil:ator  rcniit* 
Ncctaiuum  li  tcftatoris ipiius  manu  Tcripta prooctur  vt  voluit  Bartolus4^ 
Lfi  ud Jaif/ero  de  etjUf^  cA*  dmmiifh*  iikem  per  compamtioiiem  iiterar 
i-umquamlioccaru  rufficcrcrefpondit  Carol.Kuio.  €mfxumm»7»vti,  |.  Scd 
ctiamn  alterius  manu  fcriptam  cam  cfTe  conftec  vt  cootra  Bart.de£iNidit  Ca- 
A^cn^iuleiLjt tu /cripfireiii  aiij  quos  rcfcrt ac  fequitur  Am.GabricI.  /i^- 
4.  cemmun,  epin.  titul.  de  t^(Iam.cenciufn.f}um.  7.  Moucniur  autcm  in  hanc 
fentcntiam  intcrprctcs  vnicaraiionc  lijaquoJ  niliil  rcfcratnn  tcilator  c^- 
pbcitc  nominahcrcdum  exprcffcrit ,  an  implicitw  pcr  rclatiuncm  aJ  aijain 
i'cripturain>cu^i vtroquecafutcflatoris  voluntascertaiitt&  cxpJorata.  Ra» 
tienem  ver6iiaiicprobaiitcic  variia  iurif  locis  qoibua  id  ipfum  non  ob/hir 
f c  probari  arbittantur.  PrimuseftMir£f./^iu^ip/ir»*  vbi  Piuks  /cribit  fi 
'inteibmcntoicaicrfpliero»^iif«iSMa#iNiMa^  Ugdun»  JicctcodicUlis 
legatum«xplicctur,  tamcncictcilantentovalcrerolanique  quantitatem  in 
codicillis  delatam  cllc  Nam &apud  vetercs,  inquit,  lcgiiatalia  tucre, 
QHMntum  et per  eptftelam/crtp/ero ,  QtuntHm  ex  iUd  ntlhf:e  detraxero ,  heres 
dato,  Aliuslocuscftw  l.quem  beredt  i^^.D.de  reb.  dul> .  v  b  I  C  c  1  fu  s  a  i  t ,  fi  td^ 
tor  in  tcllamcnto  fuo  ica  rcripfcrit  ^uem  hertdt  meo  dtxero  veHtmi  Hhtnim 
tjfe  >  Itber  ego :  Auc  itatCiit  vi  dM9  immiM  fi  kmt  mmn  dixm^  $  ti  bmm  mtm 
dmneUmmmi^tUQMtom  voluntatcm  h  quibolHam  argumcntis  apparc- 
liitdc^uodiscritadimplendamedc.  Sed  omniumaccointiiodatidSmusin 
lianc  rcm  tcxtus  intcrpretibus  vidctur  apu  d  Papiniaiwm  tuJ.  mfp  toto  77 'P' 
dehered,  inff*  in  cuius  fpccic  ciim  aflc  toto  nonuiftnbuto  ita  /criptfm  cnct» 
Qjiem  htredem  codteilUs  fccer^eres  efloy  &:  Titiuui  co«.ticiJ;h  hcrcuc  tclbtor 
!iiiUiuuikc«Noa  dubiucPaj^iaiaaus  (^uiu  1  iiij  iniUtuuo  yaic4C.>idco  q^^^ 
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«lctor»  Quamius  non  ph^  ex  heredicite  Tttius  habore  debctt » ^uioi  quiiH 
«amexlicceilitatcreiiduum  manfit.  Necran^potcftnegaritquinlociisiUe 
prc^t  apertifltin^  t  ^offc  tcIUaientiim  10  icriptis  itz  ficri  vt  tamen  heredif 

nomen  (cribatur in alia fcriptura  ctiam  minus  foIIcnn?,vt  puta  in  coJiciDis» 
Kempe  (i  ea  fcrtptura  quam  tcilator  codicillorum  nomitie  donauit  >  &  ad 
quam  fe  rctulic  roilennitatem  habcatcodicillorum  i  id  cAnon  pauciorcs 
qoam  ^uintjue  teftes vt  (laftrenns  tta^at  ad  l.fiita  fcrifftro,  Alioqui  noa 
ppteftvidcri  ftriptus  io  codidllit  heres»  qui  inlUtutus  eft  in  ea  faiptura 
qt]«co<tictlloniai  nomca  noooiereatiir*  Ccteiiikmficeibiorreiatioacai 
Babaerit  ad  aliam  /cnptuis  /pecicm  •  qaar  nomenaliatl  cecae IbUcnnitttic 
lliillaniliabqtt^mmcoioaicio»iansei:ic  ncc  mtnus  valcbit  ii^totiottti- 
quam  quznontim  per  illam  rcripturam  fada  Hr  quam  in  teftamento»  ta- 
mecH  extra  teflamentum^nec  nifi  per  rcripcuram  iilam  fuerit  deciarata.Noo 
cnim  maior  hac  parte  poteflas  cli  codicillorum  qaam  alterius  fcripturac  cu- 
iudibcc  minus  ioiiennis  ,  quandoquidcm  nonmagispcrcodiciilos  quam 
pcr  epiflolam  aut  aliam  fcripturam  quamiibet hcreditas  dari  potelL  iliud 
^iemi^ ade^Te  oportct  >  vt  icriptura  lOa  fit  indubitata » ncc  hacfitahdi 
'  viii  iobfit  quio  ca  ipfii  fitiil*  j|aa  tcfiator  ren(erit«  Se4  &  jUad  onuin^ 
iki  puco)  vt  hcredis  nomen  qu!M  in  tcftamento  fcnpcum  nob  eft»alica- 
^  itum  (it.  Nam  ciuiivteftameiitiim  fioc  io  fcriptis  >  fioe  pcrflancupa- 
\ii^m  ab  inilitutione  fela  vires  accipiat  /.  quoi  ptrmMHiuio.  D.  dt 
inV7.quomodo  ficri  obfccro  potefl,  vt  in  fcriptis  teftatus  videacur  il- 
ic  qai  hcrcJis  fui  nomeii  nuliibi  fcripfcric?  Qoarc  (iponas  teftatoremin 
lcftamtnto  follenni  per  fcripturam  condito  ita  fcripfiffc  Quem  Tttto  dtxtrt 
^f^mt  htrtdfim  m*hi  tffet^lit.k:fts  piihi  tfi^^ao^  pifCO  valiturum  ccftamentum 
f||i[j^  goiljt  hcics  c^  is  qocm  tc(Utqr  TitiodixeritquaffluisiiianifelU 
llljfepy^»**  T^iVu  dixcrit  vdlc  le  fibt  liercdem  eflctln  eoq;  Mtrao  d^S^ 
-0Kunintcr loftitotioncm» &  1<  g ita. Etfi enim  noa  magis lcgatacxtcato- 
Aamencum  dart  podunt  quam  hereditas  relinqui ,  Nihil  camcn  veut  ica  r6« 
iinqui  lcgatum  in  teftamenco  in  fcriptis  vc  rclatio  fiat  non  ad  fcripturam  a- 
lfqaani)»red  ad  idquod  teftator  voce  nuda  alicui  dixent:  W t  in  d .l.^uem  hert- 
di.tx  rattoeft  qma  cuni  noii  pciinJe  cx  lcgatis  licutcx  inftitutionc  tcftamc- 
^um  ^ftimecurjfierifacile  potcft,vt  legicadebcancur  canquam  ex  teftamcn- 
co  in  fcripcis^  eciamfi  ncque  in  cq  teftameuto  fcripta  fiat>neq;  ad  aliam.fcr^ 
^turam  relata>fed  cancam  voeeaUcobi  nuncupats.  QMemadmodum  ^con^ 
iwribficinterdnmvttefiamcotamfit  nuncupatlaom,  Legau  vcr^lcriban- 
.tur  tn  codicillis  quos  idcm  ccllator  poftea  fecerit  per  fcripturam  vtinLvU* 
D.de  iV.ctf^fcNeqoc  dcfuerunt^qui  hanc  difterenciam  inter  nos  obferuaue* 
xinc  incer  inftitutioncm  &  Iegata,ac  fideiconimiflTa  fingularia qux  vocant  illi 
i>articularia ,  Dc  quibus  folis  CraftaC  Birt.  ad  d.l.fiitafcripferofnon  ctiam  dc 
jnftitutioncvt  ^  Cailrciifisbenc  vidit,&  laf.^^  l.certHm^.nurn.^.poJl princip. 
'D.dereh.credit.Q^iormn  tamen  fcnccncia  non  obtinuic.  Probiicum  cnim  eft 
inagis  communiter  nihil  hacpane  inftitunfmemllcgatiidilTerrevtteib- 
tvr  luLCIarii^.j./rffiia  ia^^mmutm  auaft^,rmm^<,vfrffed  pont  &  ^uafi.^ 
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ERB.OR  OyARTVS. 

faShfkrnlmhmmiiiiML 

^^;^^^  H  D  ncfcio  an  adbac  quifcitiam  obfcruaucrit  <3iffcrftiam,  qui 
iudicio  nico  conftituenda  eft  in  huiufmodi  quarftionc  intet 
tcflamcnta  in  fcriptis  &  nuncupatiua.  Non  cnim  ficuti  Taiere 
diximus  tcftamentum  in  fcriptis  in  quoperrclationcm  tan- 

^..^  tum  ad  codicUlos  «qud  fcriptot  faercstnqoit  fcriptQS  iitW.iL 

4p/r/v/«,Ita  pofrumnsadiDittcictclnmeiiniiii  saacupatniamTalerctiii  qao 
beredis  nuncupttio  pa^m  &  corain  foltcimi  numcco  tcfttom  noa-  afitcr  & 
Aa  fit,()uam  pcr  rclationem  ad  aliam  nttocopttioiicm  tUo  loco,  6c  coram 
tifs  tcftibus  fa^am:Tantum  abed  vtcxidtmemus  poflc  valere  tcftamentum 
Buncupatiuum  in  quo  fafta  (itnuncupatio  pcr  rcfationcm  ad  aliquam  fcri- 
pturain,quomodo  valcrc  intcrprctcs  volunt ,  ciim  ncc  tcftamcntum  in  fcri* 
^tis  valcrc  podit  in  quo  non  C\t  fcriptus herc5  nifi  pcr  rclationcm  ad  nuncu* 
pationem,quemadmodum  iam  dixirous.  DifTercfltiar  autem  huius  ratio  illi 
^llfOi^fidlorsqabd  aon  fiiwtio  tcfttmeoto  ooocupatloo  hcrodet  ptlim  0011^ 
«uptodi  faotiid  cft  itt  n  coramoomint  I  iS^cnnf  tcftinm  nnmcro  tnditii^ 
tDrW./JifrrWr/^4£Mi»ftc  vllo  iurit-locoproditum  eft  in  tcftameto  in  fcrtptit< 
licredamnomiiit  palamfcribi  oporterc»lioccftprarfcntibotviilcntibut<e 
iciemibus  iis  quiaa  /ignandum  rcf^amcntum  adhtbentunCum  non  eo  mi^ 
11  ui  valeant  huiufmodi  tcftamcta  in  fcriptis,  quod  hcrcdum  nominf  atcfli* 
bus  ignorcniur,vt  fcriptii  eii  in  d./.bac  cenfulttfiimM  ii.C.de  tfffmn.ln  id  enim 
pratcipuc  comparatus  efl  vfus  tcAanientoru  in  fcnptis,  vt  fccrcta  poflit  eiTc 
Volomatteftatoris>8cipf:s  quoq*,^cflibus  tcflatnenuriis  incognita»  Propte^- 
qusm  ctoftm  oiim  icdrett  9t  myftlct  diccbtntor  vt  fnperiorc  Ptii  IHi  WM[ 
«uimus.QiH^dfiinhoc(pJoqvteftamVntorogencreillattAfdulHli^ 
fa  fubcrat  nc  valcrc  vidcreniur,fi  nuando  ita  hcrct  vt  teftes  qus^ln  eo  eflTeiii-, 
ftripta,ncfcircnt,vtoftLndft  fupr.adittaTlieodofii  conftitutio  in  illij-vcrbis, 
fiic  tdeh  inprmnrt  ^uod  te(^ts  nejftiamt  «ua  in    ftriftA  fMnttejiiment^Qms  nS 
vidct  diuerfum  planc  ius  cfTc  in  tcflair.cto  iincup.itiuo,ncc  valcrciliud p.offc 
fiquo  cafu fic  fiat  vt  nomina hcrcdu  in  co  nuncupatoru  a  tc/^ibusignorctur^ 
K4  quod  intcrprctes  refpondft,  poffc  nuncupatione  ficri  pala»  8c  tamen  non 
«Kplicit^  ficriled  idplldtd    Mt  j^facione  ad  fCriptura  aliquant,vcl  tUtm 
fioncopttione.Ego  pian^  fiiteor  mc  non  intcIIigcrc.Q^lid  enim  tltud  c(^  ^a. 
/4iw  quid  ficri,quaincxplicitcfierit8c  itavtnulltrctlitopot^tdtdcqt  cn- 
da  eius  quod  palam  fit,plcniffima  cognitionc?A«tquarnam  interprctatio  dK 
iflionis  hnius  apcrtior  effe  ptttcft)^  quarab  Vlpiano  traditur  i»d,  i,  heredes 
^/SiNuncupados  cfTc  hcrcdrsp^Ijjita  vtcxaudiri  pofHnt  coru  fcihcct  nonH 
lil:Palam,inqjit,n6  vtiqi  isi  publicu  fed  vt  cxaudiri  teftator  pofTit  cum  hcrc- 
des  mmcupat.  Qimmodo  ai:ic  ficri  potcft  vt  vcl  cxaudiatur  tcfUtorhcredcs 
ciancupil  vel  exaudiatur  nomina  hcrcdu  nucupatorii  fi  nominatie  impiliciti^ 
ti^Utk  fiatfid  eft  miUo  cxprdlb  n6mioe,&  pcr  rclttioiif  td  tltqoi  lcripturi^ 
itft  td  aliS  nuncupatioocm?icaq;.fiVerom  cfl^vtci^mtradfmritluKcfiiik 
finplick^^id        cxplicitdh&cci^^  ioiflicaic 


^uid  tmm  fit  iowlidtc^  per  ftlatiDoem  ad  a]iud»id  vc  ob/cure  fiat»iieceflc 

eA.£rgo  noapanm,Potc{t  quidcra  id  quod  ccrcificaturpcr  rclationcm  ad 
altud  xque  ccrcum  efle  acd  digito  vel  ocuiis  demoatlratam  cfTct  dJMfttmu 
4.derik.eridtt.Sed  zquc  notum,&quod  idcm  cfl^^cque  palam  cffe  non  po- 
tcft.Porro  lacrcdis  inititutio  qua:  pcr  nunciipaf  iancnj  riat,non  tantilm  ccr- 
ta  effc  dcbet,  ac  ccrtar  pcrfoDar ,  quod  vtiquc  pcr  reUiioncm  ad  fcriprur jiu 
aliquam poHct «quc  coDtiDgere^rcd  etiam  tcAibus palam  iig<uficata,quod 
csmiufiperexpacicaniiuiocupitioiieiii  6cri  nuUoinbdo  potcA:  cumque 
protciUmeiikittmcupatiui  fermaiiludprcrcriptuai  iit  vtpalam  &eip]ici.* 
nuncupationem  (icri  oporteat,repognat  fine  vt  poiCt  ncri  per  retatione 
adaiiod  «lcciindam  id  quod  ipfiafnoque  interpretihua  vuig6  placet »  «s* 
pre0ioncm  qua;  c(i  dc  tbrraa  non  polfe  iicri  pcr  rclationcm,i1eque  per  ae- 
f^ul^llcns  cap,pen.\h\  Ahb.per  illfex.ixtr.di  tHreiur.  cum  iliis  quamplu- 
tibus  quoscougcritGabricI.^/i^.fVff  J.ii.>7M>n.9.  Quamuis  illc  ibidcni  fub- 
iiciat  non  probari  Hbi  hancrationcm.Proptcrca  quod  inquit,  nomen  hcrc- 
dis  pro  formaexprimi  debeatintcAamento  nuncupatiuo,&  tamcn  exprimi 
pgC^tperrelttioiieniadaiiod.  Inqnoian^pctit  principinm  nflenio  noa 
yidct>ac  Ci  qfkid  mei  i udtci j efttiiipponit  &irum.  £t  vero  (i  mincupatio  im- 
:^iciQUt(i$ceretadtc(lamcnti  nuncupatiui  validitatem»ieqtiereturvt  quo« 
tir|iirifciff>CTtum  in  fcriptis  £i^um  e(Ict,quod umcn  ex  aliqua  cauia  valerc 
liotipofiet>puta  ob  dcfcclum  alicuius  folIcnniratis,dcfciidcndum  nihilomi 
niise&tiurctcftamenti  niincupatiui.Kam  ciin)  inrcr  cAterastcftamcnti  in 
/criptislbllennitatcs  vna  illa /it  ,  vttcftator  corara  ieptcm  tcftibus  dicat 
fuuoi  cfk  tcAamcntum  quod  oi!ertur,vt  habet  Theodoiij  conAitucio  i»  dt- 
Sm  l,  kdfxtnfttJnJiimM ,  tcfiameiitam  aotem  efle  non  poflk  nlfi  in  qno  hcrcs 
.aUqBiai|(litutus  fitffnegari  ccrt^  non  poteft,quin  omnis  quiteftater  in  faif 
p^|y|mlpturdm  qdain  profertaiTerit  fuum  efTe  tcftaaiennim,hoc  ip(b  nu^ 
iebpHnercdes  fuot per reJationem  ad  eam  ipfam  fcripturam,indcque  nimi 
ram  eft  quod  vetcrcs  ctiam  cum  dc  tcflamcnto  in  fvriptis  Ioqucbantur,hac 
tcftamenti  nuncupationem  appcllabantquatficbat  pcr  ca  vcrba  follcnnia 
quac  fupcriore  Decadc  rctulimus  ex  Vlpiano  in  Fragment.titHl^io,  Hac  vti 
hs  tM^itlti  ctrifve  fcrtptA  fmtttu  dotttA  li^Oiita  teftor.ltdijHe  vosQmrius^tejitmi  - 
nium ptrkUfetott,  Pcri  nde  igitur  eft  acfi  dicer et  hos  jtwteH^o  hereda  ^uorum 
wmmMmbktaMsimiheiimr^tiscqjiic^ntmyti  ampliui  vel  aperttua  im 
Inc  pofteriore&rmula  »qaam  in  fuperiore  contiiienir.£rit  ergo  hoc  tcAi* 
meiitam  in  fcriptisetiam  nuncupatiuum^fi  nancupacionem  &mcit  implici- 
t^fieri  per  reljtioncm  ad  aliquam  fcripturam  vt  volunt  intcrprcces.  Maxi- 
in^  vcro  cum  iifdem  pIaccat,quod  nos  fcquenti  eapitcrcfutabimus.  Nihil 
rcpugnarc  quominus  vnum  &  idcin  numero  tcilamentum  cenfcatur  vthul- 
que  tcftamcnti  iut c  Sc  in  fcriptis  &  nuncupatiui ,  quali  lint  ha;  tcilamcnto- 
rum  fpccics  dificrcccs  ac  diueria;  magis  quam  pugDates.Atqui  negac  Thco 
dofias  Valcfe  tcftamM  in  firiptis  fi  non  onnes  nias  liabcat  (blllnitates  qu( 
^ieceiTariaE  lfant»vt  eo  iure  valcrc  po(nt.Non  ergo  patitur  vt  valeat  iare  nqn« 
tupatiuiteftamenti.AIioquieflet  hoc  imponere  legcm  verbis  noorebusycii 
Jex  dicat  taie  teftamentum  pro iofedo  &  i mperfcSo  haberi  oportere.  Au 
ittiam|Q^ejoibe   laciocimtas  cSPMl.Caftr««M* l-fiiufmfftn^ 


^fM  AMT.  TABHI  DE  ERM>tL  PlLAGllAT. 

Coi  tamen  placet  ail<lef€  qood  in  fupradi^  Theodo^  conftikiitkmc  fa^m 
tntpt f.iximpirfeShilx  iniperMo  teftameiito' aoh  dcfeodi  Yolomttem 
«kfiiiiQiJiifiiiiterliberos.  Namcjniiinter  Hberos  non  teftamcnti  hirc 
dcfendatur  fed canquam  vltima  volunras  intedati  vt  & in  (.  vlt. eim'd, Ug. 
in LvlKCfaml.ertift.si pluribus  oftendimiit DtcsJU^  Mi:lt6  igitor  n<inua 
dici  potcft  ex  teftamcnto  in  fcriptis  quod  eo  inre  imperreftum,&'  pro  infc- 
&.Q  hubenduiTi  fit  »  confcruari  voluntatem  iure  teftamcnti  nuncupatiui  e- 
tiam  inter  cxtraners.  Quodtamen  prorfus  confcquens  cflet<liccre>n  qu/$ 
cum  nncrpretibtis  vciiet  contendcrc)  Tcftanientum  nuncupatiuum  vaicre 
in<juo  heresnuQcupatusfitunplicit^pcrrdationem  ad  fcripcuram. 


ERROR  QyiNTy& 

JU  tifiimn  fui  certnm  teffdndi^enus  tTtfftfm 
ilbidfmdftrituttnu 

E  Q^v  E  refpondcri  poteft  quod  Caftrcnfls  fui  quo- 
dammodo  imniCmor  refpondet  pro  Bart.  in  d.^ptr 
mncuOMtkti99ihThtQM,\xm  ittdJjuufnfi$ltiSfm4id$ 
eo  teftatbrc  tradarc  qui  ie  adftrinxer it  ad  ccratm  & 
determioatumilludgenusteftaBdirn  fcfi^s,Cum 
p  onat  rogatos  a  tcftatorc  tcfttsvt  Cubrcfiptioncs  fuas 
&figna<ulaadh)bcrcnt,quxtcftamentorumin  /cri- 
Ptispropriafoilcnn  tas  cft.  Namcilm  fitcatur  Ca- 
ftrcnfis  q^uoG  ncnio  vnquam  ncgauit,cflc  liancvnam 
cxprarciputs folicnnitatibus tcharociitorum  in  fcripiis  vt  tcftium  fignacuU 
H  liibfcr^tioncsadhibcan«ur,d^()ueii5  adhibendis  teftcs  rogentur>eueoiet 
«cccirarSo  vtnumquam  poflitficrilocus  ientcntic.  jnterpreturo  ><}uiouii^ 
cupationcmillamimplicitaafbfficercvolunt  ad  validitatem  auncupatiui 
teftamenti ,  Qnia  fenjpcr  vcnim  crit cum ,  qui  in  fcriptis teflatus  foerit  fc 
.adftrinxifl"c  ad  certiuTi  illud  teft^andi  genuK  Ni(i eo  demum cafibqao  pfli^ 
aercs  tcftatoreni  cxprefl^m  caujffc  vt  tcftamcntum  valcrct  omni  nic//ori 
modo,cjux  vulgaris  notaiiorum  noftri  tcmporisclaufulacftautappofuiflt 
inrarocntuin,^uod-aqi!ipoJlcrcaiunt  ei  claufulx,cuiuscam  potcftaicm  mi- 
sabilem  efte  veiunrivt  fi  tjuod  ago  non  valeat  vi  agO|Vaicat  faltcm  vt  valc- 
rc  poteft.Itaenim  ezcommuolDoftorum  fcntcntia  tTaditMamic./i(.i«^r 
ConitS.  t>lt.vo/nKtititi7jMum,j^JSaiket  G  conftet  clau/ulam  illaro  non  modo 
icriptadi  fuiife  a  notario^fed  ctiam  di^atam  &  ejtpre^m  ^  tcftatore»ex  Ba^ 
ri f.  ro  jf.i^.cum prdced. &fidfif.vcl.$.Si  Grammai.  deaf62.num.71. Et tame • 
fatciuribidcmManticanonefrchonc  ca fu m  dc  quo  dubitant  irmcrprctcs, 
cuinnullam  omnino  Jubitationcm  rccipiat.-Scd  iTlum  folum  qno  tcftator 
acc  fercftrii;xcritad  tcftamcntum  infcnptis,  ncc  fupracljc^ani  daufuJun 
cdicceric,  ncijuetanic hcrcduna  nomina  cxpljcirc  Huncupucrit,fcd  tantum 
inipIicit^.Niam.(iteftacorquine^ueicftrinxit  ic  ad  icftandum  i n  fcr iptiij 
aeqne  cxprcHtt  vtte((am«ntuna.varcret  Olnni  roeliori  n;odo,c3cplictt^  tanif 
^wiuntatcm  fuam  tcftibusaperuerit. AdimttJtl^antica.  tmrntrS.  comnm- 
ggBaDoahfifm  fi3Hilam.coiirIiidcn6tcftamciitum  vx.nuncunatiuum  fuftine 
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jy aifctitii  iM»  Wfc^riiMuiBli  in  (criptii  tottaiwm.  lUlaoiiciUjrmi6dM 
^ibtoiionikcicckBdiistellator  icToiiiiile  ttnmni  /pt 

jCiem  tcfiandi  &  clcgiiTc  vitmper  quam  iudicia  fua  iinpugnarcntur  «ir^.  /.  5, 
M>Mfiftgmmilit'  quodquc  a<^i<s  Hc  debcat  intclligi  vt  valcatpotijks  quam 
^^reat  Lfntites  ii.D.dcnb.duk  Dcniquc  qtod  in  ciLbio  pronuncianduni  fif 
pro  teftamento  cp. vlt.Sxtr.de re mdicl.jipMrs  io.D.iMff.teflam.Qux  ramcn 
rattoncs  onincspcnndc  iocum  habcnt  li  iicrcdis  nimci  patio  hda  iit  inipii 
citc  pcr  rclationcm  ad  ccrtani  fcripiuram  arqiic  fi  explicjtc  fafta  cHet.  Cur 
'^cnim  vno  cafu  potius  quam  aJio  pizrumamus  prudcntchi  tcftatorcm  fc  rc^ 
Hrfosiflc  ad  certom  ^enus  teftanoi  cimi^ue  vinm  elegtffc  pc  i  quam  teibmf» 
«fi  cocrumr^Cibn  fi  intcrprctibui  crcdimoanilul  omntno  rcferatim  licrcs 
nuncupamslitCBplidt^^  tmplicit^uod tdiioc,  vt  i^ihilominus  vtroque 
aaiiiiicre5pdlmouncupatusintclIigatur?Pne(crtimcum  ncc  abhorrcat  k 
Itturatcftamcnti  in  fcriptis  vthcrcspalam  nuncupctur,fi  modoccncurrat 
cattcra  quar  ad  tcftaracntun)  in  fcriptis  funt  ncccflaria  dtS}.i.tttiftmw  i^.^.dt 
ufldtn,   Non  nc go  ,  cum  qui  fubfcriptioncs  &  lignacula  teftium  adhibcf 
hoc  ipfo  non  oL  kui  c  voluntatcm  fuani  dcclararc^uod  infcriptis  teftari  vc 
lit.  Sed  ncgo  coufccutioncm  li  quis  tx  co  infcrat>Velle  igitur  illuai  fc  ad« 
llrtDgercad  ccrtuni  hoct^fiandieenus»nctcftamcmiim  valerc  poffir  ttii<- 
m  nnncitpattuum  fi  qtio  eaiu  ncf  i  poiTetyvt  quod  iurc  tcfiamentiin  ftri- 
non  valcrct,iiirc  nuncupatiui  defcnderetur.  Nam  &  in /pedc 
iii/»r.ti  at^at  Vlpianus  dc  comiJitcqui  deftinauerat  &  voioeratcomnm^ 
nrurctcibri,ncccomintistamcnair,  Non ftatim vidcri  cum  bcncficio 
iijB^lcpo  militari  rcnurciafier& voIuin'evtncc|uciurc  militari  valcrct 
tc/iafncntum  ,  fi  iurc  communi  valerc  non  poffct.  Subiicitqiic  rationcm 
illam  pcrcicgantcm  t  ee  credtndm  eft  ^uifijuamgenm  tefldndt  eltgere  dd  tmiu^ 
niMttdm  tudtcis futt,  Quibus  vcrbis  ofiendit  theert diccndum  cum  non  aui. 
^loc  vuitftut  ettam  ^ui-lioc  maBiilt  quam  illudjed  cum  demdm  qui  boc  ita. 
«flnltantmauttit  »  ▼tilhid  prorfna  neltt.  Proindevtquis  dicaturclcgiirc 
^  viam  tcibfldiinrcriptii»nonfufficitvtvolocrit  teftartin  icriptis  ,  id€|U&' 
'«alueritquim  tefiari  pcr  nunaTpationem ,  Adeoque  tamctu  verbis  d»-- 
jfertis ,  quod  ningis  cft ,  id  cxprcHcrit « fcd  illud  omnino  rcqutritur  vt  di- 
catnollc  fc  leflati  pcrniincupationcm.  Sic  dicimus Eum  qui  fafto  iure 
tcftamcnto  aiiud  poftctius  facit,  Vcllc  quidcm hoc  jpfo  rcuccatum  cffc. 
prius  icPk.a:i:cntum  ,  quipnc  qui  fciat  fc  cum  duobus  ttilamentis  dcccdcre- 
ttonpo(rc,&  tamen  non  idco  ^uifc|uam bcnedixctit,  Viellc  ipAimad^  fc 
^icftringerc  ad  poftcfius  tdlamenhim  t  Yt  prioa.  valcrc  nullomoilMk^Ut. 
"^am  imb  vero  crcdcndus  e(V ,  non  aUter  rcaocatum  vcilc  pf  ins  %.  ^viui 
poftcrius  va!cat,quippc  qui  ad  fecondum  acccdattcftamcntam  non  vfoc- 
ccdat fine teftamcnto 9  fcd vt cum ai  10 teftamcnto  he^li itireid.d»  /iegit>$». 
•Ergoll  itaiusclfct,  quomodo  cfie  volunt  intcrptctcs ,  vt  idcm  numc- 
ro  tcflin:cr:tU4r,  p 'flit  fJtcm  fub  difiunflionc  valerc  vtroquc  iurc  ,  & 
'tan^pj.nn  in  fcriptisjd  tanquatn  nuncupatiuunj,vtqi.c  implicir  quoquc  nii 
^cupati.>  haiiJ  Iccus,(^uam  cxplicita  proiit  ad  cficn' lam  tcftan  cnti  m  r.cupa- 
tiiM  conilitucnuani:nihilccrtecaufjecft,curdicamns  tcftarorcui,  <|ui  coram 
fcpt^m  tcffibtis^declatauit,vci]clc  infcr^st^flarjyob  cinidi^flTcaiflfamitilr. 
^riptiohfestdt  (ignaculatcithimadliibcriiuffit^be  ip/a  vofLiflcadcdlc  rc. 
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pofTcttanquamio  fcriptis  iadum^nec  tanquam  nuncupatiuum  id  valerepa^ 
tcrcturjtimetfi  ratio  iuris  pati  poirer.Non  jgitur  cx  tcilatorisvoJuntatc  pro^ 
ficifcitur  quod  ait  1  hcoUolius  sn  dJt^^tiMc  confMlitfitmajTcilimcntum  quafi 
in  fcriptis  fadum  fi^o  iure  valereob  ali^uas  folleanicates  omi^as  non  poif 
ficpro  inaperfedo  infe£USqoe  habca^om  efle  vt  confcquenter  noncun 
pauuitHredefendatur>redexmcraiiii(|spotelUte(|ucoonpititw  vt  i4eij^ 
teflwnentoai  po(Gt  J^imo&im^GJb  aiternatione  valere  9i  taaquam  tn  ic4 
ptis »  &  tanquam  nuncupatiuum.  Kec  rurfus  vt  luincupatiuiim  tci!Umc% 
tum  dici  vllomo  Jo  po(Iit,quod  implicitam  duntaxat  continet  nuncopatio*^ 
iiem.   Idquc  nontanium  cx  fupradida  Thcodoilj  conftitutionc  probari 
optmiepotciljfcd  ctiam  cx  luflmiani  N^fiueli.iiy.vt  jponfaltt .largu.cAp.^.^» 
^uiAvero.Vndefum]pUQi\^ut.afm>ttoiferu4t0eo^oi\t3LMd  d.leg.mlfemt4t*  . 
z^.CM  'fl^^'^^^  Iiutinianns  £cril|it£uerfii  fiiifle  muJtorun»  teltam&a  ol^ . 
^raetcsipifiam  nooamiUam  (bllenot^temqaamif  feiDfluxcnitncrdiffli^ 
snhpmihst  quifquistefiari  in  fcriptis  vellpr»  proprium  nomen  neredis  v^ 
maiHi  propriaicnbere»vcI  orepropriocoram  tellibus  nucupare  cogcrctur. 
Qucnam  enira  potcrat  fubcflc  ratio  cucrtcndi  tcftamcnti  in  ouo  heredem 
tcltatororefuonuncupaucratjtametrialicjuidcx  fubfcriptionibus  &  figna' 
culisteftium  decflct,  quominus  valcrct  fiitcm  iurc  tcflamenu  nuncupa- 
tiui  cum  explicitanuncupatio  fadacfl^ct>Aucoquc  licct  non  nifi  impiicji^ 
•    fa^  prop9neretur,(i iu  ius  erat  vt  nuncupatio  quaclibct ctiaro  iropliciraM « 
iicerc  poire(,ad  fii|39jjiendam  vim  teiUmenti  nuncupatiui  ?  Namfipror» 
tioneadferas  folam  volnntatem  tefUtoris  in  fcriptis  teftari  voleotissiam  di^ 
xi  non  ideo  confcquens  fore  vt  bencficio  teflamcnti  nuncupatiui  flatim^ 
iranciare  voluerit  is  qui  teibri  voluit  in  fcriptis*  Itx  iJigj^DM  tdmff^^ 


E  RR  OB.   SEXT  V  S. 
J)e  teflmmhrtimwferi^tu  &  muteiipstimuiampMtM^» 

Dmi  t  t  a  m  vs  ergo,quod  res  eftsneqae  poITc  teftamc- 
tum  valcre  quaiinuocupatiuum,quodinrcripus  ficere 

tcflator  voluit,aut  contra,  cum  fmt  ifia  planccontradi- 
ftonaVcllc  quctcllari  in  fcriptis,&  no  in  fcriptis,quod 
polh  cmuiii  httcftando  pcrnuncupaiionc  ,nequc  vlk> 
cafu  ficri  poflc  vt  nuncupatio,qux  implicitc  tanium  li 
_  cta  fjt,maximc  vero  (i  pcr  rclaiionem  ad  aliquaro  (cri- 

pturam  condituerc  po(Ht  tcftamctu  nuocupatiuum  :Prxtcrquam  in  fpccie 


^umfubfcriptione$&:  fignaculaitcmquetabularij,autfi  tabularius  co  loco 
nuIIusfit,oaaui  alicuius  teflis  (uhUi^c  adhibcantur.Nam  quod  kx  ait  fufli- 
ccrc  hoc  cafu  vt  tcftator  fuum  fc  elcgium  agnofccrc  prohtcatur,&cx  afliro' 
fui  qua:  lcda  funt  di/pofuifle  fcntcniia,nihiJ  faoc  aliud  nifi  implicitaionun 
«upationcro  figai£cat,^uampro;ndc  lioc  cafu  fuficere  iatcndum 


Digitized  by  Google 


DECAtJ.LXIX.ER1lOR.YI.  ^oj 

eo  quod  fpccUiiter  in  teftamemo  caici  conflicutum  fuic ,  zd  cztera  czte- 
f  oruin  tctlauiema  nuncupatiua  argumentari  nullomodo  po({umus,Ci^m  vt 
eft  in  ▼ulftfi  nofltonimVrocardico,  leges  fpedilfs  9t  coffdeftMic  Qnn^i 
fine  eicenddidc^  quidem  ex  ideOeftiteadcoq^tVt  ioguMivf  y  loaiofitira 
vati  o  n  i  s.  iMqQc  ff  u  Ara  erk  dicw^oncopatioficm  i  mplieittni  ^iir  poitft 
jfiteftamenioeccirufliccre»  meltb  migis  m  alterius  cuiuflibcf  teftamento 
fufficeredcbere,!n  qu©  n\inorfubfit  fufpicio  faKitatis.RrplicabocDimBon 
hlem  in  aliorum  tcitjincntisconftitutum  c(Tc,Aut    cam  conftitutionem  ad 
confccjucntias  irahcrc  vclis,Eafdc  igitur  foJJcnnitates  adiiibedai  torc  in  hu' 
iufmodi  tclhmccis  nuncupauuis,  quas  in  cxci  teftamento  adhibcri  luftinus 
voIuit:Omnes  fclUcet  tOas  qu«  in  teftamehto  iii  fcriptis  adbttl^feiida!  eilcnt^. 
le  boc  anipUur«ibolair^»aii»akerin$  piV>  taftuftriW-idUtoAMii  tigntcnlft  8c^ 
Iriiicriptioo&Nac  «nim  mioor  cautio  fufficcre  pofTc  vifa  eft  ad  remouendi. 
idfi  ftilficloo^^oties  accidit  vt  vel  tcftator  viderc  tcftesnonf  oflikvcl  co^ 
ftcs  audirc  nuncupacionc  palaab  ipfo  tcftatorc  &cicnda.  Etii  hoc  quoque  iiv 
luftini  lcge  notatu  &  obferuationc  dtgnu  eft  quod  intcr cctcr^s  foJicnitatC9> 
fcquirit  Juftinus  hanc  pri(ua&  pratcipua,  vt  tcftator  ad  k  conuocatos  teftcs 
omncs  edoceat  fc  fmc  fcriptis  teftari  vcJlcquauis  aiioqui  omncs  cas  foJlcnr- 
tatcs  iAteruenirc  ncccftc  lit  quac  in  tcftamcnto  in  foriptis  cxjguntur>  lu  vt  ii 
%i«lbUeonitas  prast^ou&fit^noiimagis  tefinMfltom  viiciopoflit  qo^ai  fi 
jK^W^I'  'lincrroitfbecflct.  Qpod  0UMa*finenKtbnt  cooftitttttim  vtdleretiir#> 
min  ncileeilK  qnkn  cflefoliNiiiimerprctcs  vt  valeret  tcftamcntniB  tan-^ 
qoaMnncupatiuum  ctiadc  quo  oihil  tale  didtum  fiiiiTct.  Exigimus  itaque* 
vc  qotrqpisxcftatur  hoc  primum  teftes  edoceat  an  in  fcriptis,an  /incfcriptis 
teftari  velit ,  quia  fi  in  fcriptis  tcftari  fc  vcJJe  dixcrir,  nunquam  fieri  poterit»/ 
vtttftamciitura  quod  coiure  valcre  nonpotcft  ob  aliquam  follennitatem 
omillamvaieatiurcnuncu^iui..  Sicut  ccontraiio  fi  tclbcor  dixcrit  fe  iine 
icrjpti&tcftari  velle»  &  aliquid  firquodimpediamcteftamentun)  iurcnun* 
CDpatiot  vakie  poflk  « luinqoam  eocniecvtdeiandttitr.iiire  ttftameoti  in  ^ 
'  ftripti»*  Necfi  t«ftaiof«xprcirertt  veUe  (e  vt tefiamcntnn  fuiim  valcat  o*-  / 
toni  meliorimodo  aut  etiam  apcnius«  quomodo  noftri  temporis  nocarij ; 
exprimere/blcnt  «.Vcllefifvtii  teftamcntum  non  valcbit  iurc  tcftamenti  in- 
f(ripiis,va)cat  iure  nuncupatiui.  Ncc  cnim  eius  claufuJar  cftcclus  vJIus  cflc 
potcft,  ne quidcm  cx  voJuntate  tcftatorlsintcr contradidloria,cuiufmodi 
hjec  eflc  fupra  dixniius,  Tcftari  in  fcriptisi  &  iinc  fcriptis  :  Ncc  quod  tcila- 
mcntum  nuncupatiuum  poftit  rccipcrc  omncs  folJcnnitates  teftamiMiu  in 
kripiit  stsa  djidc  aii/uUtfitm4ZjC»fMiufiam.fiie4r.p»ff  AUt^  in> 
icrlpttf  recipere  etiam  fiUlcnnitatem  npinmBt  eipUcitonuncupationis.  d,L. 
hiktmm x%  CAti^mtih  adrem  qoicquam fiKit*  vt  jdeo  teftamemorunl) 
loto gcnerodiftiiidornm  ioraconniiidi  oportcat.   DiEfcrentia  enim  cpm* 
eft  intcr  harc teftandi  gencra  non  tam  cx  adhibitis  ibllcnnitatibus arftimaiH- 
da  cft^  fi  adhibcndi  ncccftitatcm  toUas  (nam  qnar in  tcftamcnto in  fcriptis*-. 
non  cardcm  in  teftamcnto  nuncupatiuo  ncccilaria&  funtaur  conrra )  quam .  ^ 
cx  voluntate  &  ele^ionc  tcftatoris;  Qui  ficut  vtram  veJit  icftandi  viim  cJi-i- 
gcre  potcA  >  ita  vnam  cligtndo  aiccran)  f>bi  DrarcIudiC  neccftarin ,  jycc  fa-» 
ccrc  poteft  vt  non  leAdftfingit  id  ceitifmlilad  geoea tdbndi  ovod  clc* 
gcrit*.  Ncqoefimtk^qeodfiipiidliinMi^mmtequa  cilmpAim 
.ri  jflicJwUtoiitlMtoitJicftitidtt^ 
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feAdftnwuile  td  genus  illud  te(Undi,ve  riteflamentum  iure  commuQi  vale- 
renequeat)  ide^  mmus  iure  militari  defendatur.  d.l.i.de  kftMm.miiu.^^ono^ 
nim  contradi jlionem  implicat  vt  quis  vclit  iurc  coniniuni  tciWi,&  in  fub* 
fidium,(i tclhmcnium  co  iurc  valeic  nonpofTic,  vciit  ctiam  tcftari  lurc  rai- 
litari^Q^ia  tcdamentum  miJitare non  dificit  gencic  aut  ipecic  a  ca:tcris  tc- 
(bmenastfedtamumpriuilcgiofciim  omniamiliuria  teftamenu  neceile 
fit  vd  io  faiptit  6effi  vel  fiiie  icripcit.  At  mamfeibiiii  implicat  comsniida»m 
aem  vt  qata  de  ia  fcrtptis  &  fine  ftriptis  teftari  velitk  ^fmidiiiodBni  plini- 
Imt  i  iioM  probenim  cftM£iw.9*/>M^^ 


E&KOR  S£PT1MYS. 

De  p0Uftdte  cUttfiiU  e9diei'Urtt  m  fdnerem  ieptimi  heredUitt)  aer 
mimufejitt  sUufuU  emni  melim  medeivt  teftmmntnm 
.  txfcriptefitfi 


B II  ei  A  T  fertafTeidiqvttiljwinlubdMr 
plicarecontradidionemvtqattveiitdctffftatiit  decedere  & 
r  inteftatus  in  totumiNcc  co  mmi^s  tamen  po0e  fieri  per  clau- 
^   '  fulam  codicilJarcm,vtfiteftamentum  valercnonpofljt, de- 
)f^\^^^^i^^']^  fcndatur  voluntas  ab  inteftato  iure  codicillorum,  vc  tn  /.  Ln- 
eiM  88.  Mlids  /.  codiaU/s  $.  vlt.de  legat.i.UJ^.de  ittr.codtc.LvU.CJe  cedtciU. 
^eHerMlfter.i^.$»exteflMHeftteD.tU  fideieUtifert.l,iX:.eed.  Qjjidni  crgo  fioijJi- 
'  cer  licebit  &oBffe  faltem  per  adic^tun  cipffeflim  danliilam  mmmm§itmmedt 
vtttftMiciinimqiiodvalereiimipoccft  ttBiwam tcftimenimn Im  fttipitik 
valcactMMaiare  nuncupatiui  ?  Refpondeo  loiigi  diflimilemelleifionuB 
ffationem,qnia  etiamH  maximc  quis  teftatos  decederc  vclit»ficri  tamcn  fiKt- 
Idpoteft  vt  inuittts  decedit  ab  mteftato>nue  quod  teftandi  facuitarem  &  te- 
ftium  forte  copiam  non  habueric  vt  i«  l.conficmntur  H.^.uD.deimr.  cedtc.  h- 
ue  qubd  aliquidomircrit  cx  follcnnibus,  Ncmo  cnim  faccrc  potcftquin  Jc- 

f es in  fuo  teftamento  locu  habeant  VHlg.l.nemepetefl 55.  deleg.x.  Idcoq', pru- 
enter  £ictt  DaterEimiJiaSt  qui  vt  (ibi  fuxqi  voliitati  aducrlus  taie  pericuJum 
profpiciacadliibetintcftameiito  claditilamcodicillarcm^ittm^lmafinn 
quo  tefibmltam  non  vaJeat»eti3m  ab  inteftatOiAi  eb  <pi^MN^  modo» 
yolantotconrcruetur.  Quodcjkm  fidtnon  ideb  tamedilipMriateftatus^ 
quia  volttit»ied(|niciittUum  condidit  (atis  iufturnteftaineiitum.Neqienim 
cuiufquam  voluntatem  Icxrcquirit  vt  is  moriaturintcftatus.Ncquc  tcftatisr 
hlc  voluntatcm  lcgisadfuam  accommodatjfcd  quod  necciTariiim  el\,  fuam 
potius  ad  Icgis  voluntatem.At  ncmo  fiuc  in  fcriptis^fiuc  per  nuncupationcm 
fcabfquc  fcriptisteilatur  muitus,  ied  is  dcmum  qui  fic  voiuit.  Ncc  rurfirs 
quemadmodumlexdatlesitimom  heredem  inuito>(i  non  prius  condito  ri- 
M  t^menco  ameaercac  ille  potcftatem  Je^isyba  did  poteft^cniofqoBm  te- 
''ftamenmm  ant  ia  raiptis  aut  fine  {criptis  neri  per  lcgcmyqnamoit  teftame- 
taomnia  quoq  uomodo  fa(3afacnnt»acceftc  Ht^ad  hoc  vt  vaIcant,confirrpa- 
tt  Pcr  legcm  clfc  l.iege  obuenire  ii6.de  verh  figmjic.TtStktoit  enim  ipfe  eft  qui 
teftatur  Sctcftando  Jcgcm  facit ,  non  lez  qua;  fubfequiturtantum  &  connr* 
laaciuftam  dc&ai^  VQlumaMiiitYAdc  fic  vt  ttftnacntumaguod  quts  facere 

YOiuit 
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Tololciitt  in  (cripd^aiit  fine  fcripcis^lct  confimict  co  tancftm  inrt  acinodo» 
^oo  £idani  cibnon  aiio  i^uo  fadeum  non  eil^  iic^c  fieri  potucriiytamctfi  iiOc 
«juoqucuftatorvclic  reeaprciiierit.  Dcbctqitefibi  teilator  im^ucirc  ,  fi 
'cum  (ctretaut{cire  deberet  ,  nullamrenifi  exiegibusteilan<iikaeulutcni 
habcre  ,  alitcrtamcn  tcllatuscilquamielWiex  legibus  dcbuit  >  iiueia 
fcriptis,  fiucabrquc  fcriptis  tcilari  volucrit.   Non  cnim  vtroquc  niodo 
tcitandi  iacukatemhabuitalcgc,vt  vtrocjuc  icibinKnti  gcncic  fiucconiuQ'. 
^m/iuc  difiundim  vterctur ,  icd  vc  ciiecrec ,  ac^ue  vt  eitgcndo  ad  certam 
iUam  8c  dcftam  tcftandi  fpccicm  Ct  aditrjngcrct «  cacmplo  eius » qood de 
variia  nftionibaa  Icgatorum  nominclcgatarlo  conccdisicrtpcom  eilaifiL 
ofai  fiUm  76* f.  V4rm  ie  Ug.  i .  Non  ea  menie  datas  ciTc lcgatariis plnrca  a- 
^ones  vt  piuribus  iimui  vti  podint^fcd  tantum  vc  laiior cis  facultasagcndi 
(icpoiSntq;  cx  vna  qu«  intciiin  fucrit  cicdj,Iegatum  pcterc.Nanr»  ncc  nc- 
ceflitas  vlia  ei\  pcrmtttt ndi  yt  cjuis  poflit  iifdem  verbis &  in  lcriptis  &  finc 
fcriptis  tcftari,cum  apud  fc  pnus  atliOcrarc  ac  infpiccro  dcbcat,qui  tcftatu- 
ruseil^anfoilenniiatc-s  omncsadliibcrc poflk  qujc  in  hoc,auc  iu  illo  teilan- 
di  gcncre  defidcranturi &  vcromodo  tcAari  magis  fibi  expediat.  Quis  cnittt 
cegcbat  enm  teiUri  Infcrlptia  %  fi  vldcbac  poife  fc  cntius  tcAari  iinc  firiptts 
ftocr  nuacnpationem?  An  uon  fjtis  cil,pa(erc  illi  viam  quam  Ipfc  elcgcffitl 
ljimuUni{.^Mt.D.(]Hodmt.eAnfJarhi^Jtte9di»&J^Mdin  htrede  ^.^^H- 
yre,  D.  de  trtkut.  Mfl.  Proinde  non  tam  vtiti'.r  poteGate  iibi  a  iegibusdata» 
d|A|abuCiCi:r  is,qui  exprcnun  profttetur  tcftari  cjuidem  veilc  fe  m  fciiptis, 
ie^nitotnen  vt  fi  co  iurc  tcftamcncam  valcre  non  pot^rir ,  vjlcat  iurc  iiun- 
aiplA|^auc  ctiiJi  concra.   Ncc  cd  quod  cakm  voluntatckii  lcx  coniir- 
flier  wnomitiis  cui  ieges  ipiae  ludibno  elfe  vidcantur  dr^,  l  zU,     vlt^  C« 
dtim*  fiM  Hkir.  quique  inoocando  lcgcsvcco  modoqnemcIcgertc|iue 
blcriptist  iiacpernuncupationcm  tcilaripoflfttflcgcsumen  contctiMa^ 
imiadhibendo  casfollcnnitatcs  qussadhiberi  Icges  voljncab  omnibusr 
qtti co  modo tcftantor  srg* L MueiUum i'],mjm.D*de miner,  Dcni^ue  qao 
ties  de  cefUmentis  agimus  qaar  non  a  fola  teftat^ris  voluntatc ,  fcd  a  legum 
authoricace  potifiimum  pcndent,  nontam  infpicicnJumcllquidtcdator 
volucrit,  quam  quid  fccundum  lcgcsvciie  flf  potucrit  &:dcbucrit.  Ncc 
ipfi  ditHtentur  intci  prcrcs ,  Non  poilic  qucm  ita  vclle  tcflari  iiinui  ik  m  icri> 
pcis  &  (ine  fcriptisfVC  vcroque  iure  ceitamemum  dcfendatur,  Nos  vero  hoe 
cantdm  addimuSjNon  pofiis  ficrt  nc  quidcm  cx  ceiUtoris  cxpreila  volutiutcb 
vtteftaroentum  unquam  tn  fcriptis  ui^m  fi  co  iure  ncm  valcat»  ilifttneatur 
tanquam  ouncupaciuam»Auc  i  conucrfu  vc  q  lod  quafinucupattunm  fiiAnm 
dftdcfendacor  turetcdamenci  in  fcripcisco  cafuouo  eueniat  cxaliquacaufa 
neiure  nuncupatiui  valcre  pofilr,  Aiioqui  effcnt  llulti  tcAatores  omnesqut 
prffarcntur  fchoc  vcl  ilio  modo  tcftari  vcllc,cum  ciTetfcmper  tutius,vtroqj 
teitari,  Et  parum  prouidi  fuilfcnt  pruJcntes  noftri  vetcrcs  qui  ex  duplici  iilo 
ceilandi  gcncrc  fpccicm  vnam  ccrtamenti  cxpcditiorcm  &  tutiorcmnoio-' 
duxiifcnt  qucmadinodumcxcriplici  iurc,  kgis  rcilicct  duodedm  ubiilarfit 
Edidti  pr^torij,&  cooititu^num  Impcrialium  ius  tcftandi  in  fcriptiscom- 
pOfucrntceilcJuftinianonoilrofffrimib  Dettfimurdin.  Scd  animadiiefte 
rut  iiUprudcciifimciRidiculu  cfTc  tedacorC&indignu  plane  cui  faueatur  <jui 
de^  vna  tcftadi  via,fubinde  ad  alia  decurrat.quauis  no  niii  fub  illa  codicio* 
mji  contingat  tciUmctttum  no  valcrcco  iurc  quo 

.         r.^,-.-   ^       ■  pjjf 
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nlfi  pcr  eu  ftct  quooiiailt  nlest  hire  lctitcet  aoit  nft.eiblbuit  remlllta  t 
foUeoflititM  ^aat  ftdbibcre  vtique  potoityKtii»  ii  n5  potuitftant^  iiicHgnlot 
«il  CUifttbiMDitliir»  nonobhirolttm  quddcscltgimit  eontrakges  leftid 
Volueril>lc4ctiam  ^U^d  citm  tliam  teftandi  ttain  quse  exlegibus  obuia  ra- 
lebat«elig(te  primikm  pofl'et,negIc?cittjmen»5r  aliam  fibi  przclufam  frulln 
tligercmtiuit.Plancri  poftclciham  tcftandi  viam  vnaro>  vtputa  in  {cripti$> 
intlit  poftca  teftari  pcr  nuncupationc  quafi  mutota  volutate,  Non  ncgamus 
id ei  licerc,  fed  alio  in  cain  rcm  tcftanicuto  opus  eflc  contcndimus.Ncc  nifi 
ynum  &  idcm  numero  teftaroemum  &  tanquam  ia  faiptis  &  taiK^uain 
suocupaciuum  valcre  nuUo  aiodd  peifiedefeiidinlDt» 


ERROR  OCTAVVS- 

Zft  tbmfihiOmm  meliori  modoyafi /UppleMt cpmtJ drfeSm 

^r^!^2  ^     ^i'sc  proximc  diiimus  >  aj)paret  quam  Ciirain  fit  qvod o-' 
^^^^.^"  mnet  imerpretct  noftri  non  loiiim  pro  vero  >  fed  ctiain  pra 
-  ^^^^  indubhato  habent  .Tefttmentum  quodtanqoanilblleiine 
^^t       infcriptis  fa^him  fit  fi  eo  iure  ob  alfquam.foBennitatetn  e« 

 ^^^i^  miflam  valcrc  non  poflit»  defendi  tanquam  nuncupatiiiun;» 

cmn  in  eo  appofita  cft  claufula  Omni meliorimedo.  Quod  cx  aliorum  no  mi- 
aus  quam  cx  lua  fcntcncia  tradit  Mantica  hb.  i.  De  cometi.vUim.volMnt.tit.J- 
if«7».4.Nam  fi  ne  tum  quidcm  Hcri  hoc  potcft  cum  tcftator  cxprcfTim  C2uit> 
vt  vaicret  teftamentutii  canquari  nuncupatiuum  (i  tanquam  in  fcriptiS  vale- 
te  non  poIlct,proptcr  incompatibiIitat5  nimirom  iuris  ac  voIuntatis,qucm- 
idmedummodddift|iitaQimn»»  Quant^min^  admittcndumeft  vt  Aooc 
iftaom  Iifabcre|>owtefanfulai)la  Oilnrfief/firiMMitiqnttniiUltale  conti- 
ifetiiillperintierpTetatioBem^  Priuscnim  cft  vtquarramus  Airpoffitrei^a- 
tor  iJiqiud  vellcquam  vtrum  id  ipfura  volucricautdixerit.  Ccrtum  aurem 
eft  nequc  claufuiam  illam  omnimetiminodo,  ncquc  codicillarem  j  aut  2U2S 
Jwiiufmodi  /J  qua?  funt  fupplcre  poflfe  dcfc^^tum  voluniatis,  (cd  tanium  fcl- 
Ipnnrtatis  vt  tradant  nollri  ad  l.Luciiu  ZZ.siioJ i.codttiBi/  f.vffim.de  1^^,1.0" 
sif»t*iyMdthtr,tediaS,  fiuc  voluntas  deficiatcx  parteleftancis,rmc prc>- 
fier  probibitfottem  iurlt  tali  teluncati  refiftentit.  MfikiTenim  eft  quod  m\- 
nus  vcllc  qois  did  po(fit,qQiim  quod  etiamfi  maxim^  veUt»velle  tamcn  non 
poflit  >  cnm  id  omne  quod  lex  ficri  proliibct  pro  Impoflibili  liabeatur 
kfiltus  15.  D.de  condtcinfttfat.  Scd  neque  (bllcnnicitum  omnium  dcfc- 
fluni  f  ipplcrc  poftunt  hiiiufmodi  claufulx.  Nam  &  intcrprctcs  ipfi  fatcn- 
tur  port  B.irtoI.  ad  leg.  u%d  15.  t  tratfari.'D»  de  iur.  codiafl.  nunquam  cx  iis 
fuppkri  dctcflum  follcnnieiii  voluntatis.   Finqc  tcftarorcm  quiidagc- 
batvtpcr  iiunaipationcm  ccftarctiir»  cxprcili^^rciifpofujfle  vt  omni  inC'- 
Heri  modo  vaieret  tcftm»entniti  »  fi  iure  uuncupatiui  valcre  noa 
.peic^  Non  iddrco  poterit  dcicndi  canquam  teftimenturo  "ia  lcri- 
^i»  »  ficc  fi  ponat  omnet  in  eo  follcnnuates.  interuenilTe  ,  oueln  te- 
kk  miffdk  iaceiueflite  ddnttidn  ^  taiiim^  hercdit  nva« 
^  enpitioneiA 
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nanciipatiQncm  dcfuifTequae  intcihBiento  auocupatiuotam  nece(raria,c]ui 
iSL  c«(baieitt9  fi»lleiiiii  ac  in  fcriptisaoiliMCcilarit  c(L*Nimiruai  quia  long^ 
mfSm  iolleiMitM  ia  «cftaiBCiiio  ia  kMV^%  qniai  tm  iiimciip«tiiio  requiri. 
tar»|icc  credibilc  cft tfAtforcm  qcihBiifnifltili  chnriibis  Miccic  vt  foilai- 
aiiatcc  fupplcrec  quaruoi  defcdum  in  eo  aifta  vcrebctnr »  ccgtttflc  dc  allc 
voluncatis  /pecie  quc  plures  inaiorcTquc  /oiienaitates  exigerec.Qood  in  co 
dicillari  claufula  minorcni  certc  habct  dubitationcm.Huius  cnim  claufulx 
nomcn  iprumoflcndit  non  aliam  elTc  voiuntatcm  cius  crii  in  fuoteflaincii- 
co  cam  adbibet,quam  vt  /i  tcdamcntum  valerc  non  po()[ic  iurc  tcflamenti» 
dcEendatur  iurecodiciilorum^&cunfcQucntcr  iurc  voiuatius  minos  roiJcn 
ailfCjkin  nitUani  inrii  l«lieo»iKateai  co4idlli  ildfidcrcflt  %  nifi  qiioil  namo- 
jrum  quinque  tciliiim  requinioc  poft  TiicodpfijcoinftiniEianci  mLvluCm 
jit  iiwtogqmc  iioc  ius  priitiuin  jndoxit»ilu0iniai|D  pdloi  cnmfirmatnai 


£KKQ£L  MON  V  S. 

Llvd  qaoqtie$mfdlordTlieodofo1mb£Kimcfftjc4iflUqr. 
fr/K.qiiod.pofliut  codlctUiJfien  tam  Gnc  icriptis  qmKn  in  icri- 
ptis^cum  totiinriiproiicnti^  veteri  fuiiTct  incognitns  vfnsft 
inanditOBKoniin  codiciUornm  iinc  fcriptia  <c  per  nuncupa 

tionem  fa^orum>vtiam  in  prarccdcntibus  non  fcmcl  dixi- 

mus>repugnantc  fcilicct  nomine  ipfo  codicillorum  propriaquc  nominis  (i- 

gnificationetQuia  codicilli  cx  tabulis  cera  illitis  ficbant  >  fic  dicti  quafi  per 

4iminutioncm  ^uud  brcuiorcs  cilcnt  codicibus  vt  in  finu  gcHari  po^Tcuti*?!: 

jd  diiferentiaiu  tedaiBeotonim  quc  intabuiis  grandiortiius  fcrmdiaiitn^ 

m  aotat  VrincifMcmm^ii^kuitJi  c§ditiQAft  proinde  tam  incpmai  fic 

dkcrcCodicilloaaliquos  Hcriliiic  lcriptis  &  per  nuncopatloficm » qi^m  It 

•naisiioo  tefiamcntaied  teiUmcntorum  tahtuasdiiyngucrcc  in  eas  quz  in 

^ptis  fiercnc,&eas  aux  (ine  faiptis  &  pcrnuncupationem.  Quod  omni- 

JBOridiculum  cflrct.Tabulascnim  tcftamcnti  quotics  dicimusttcitamcntum 

ioieriptisrcmpcrintelligimus:  Nunquam  vcro  tcflamentum  nuncupati- 

uum^quippc  quod  labularum  vfum  non  modo  non  cxigit»fcd  ncc  admittic. 

Idco^j  nimirum  MgramxsinLDtm6*:^.c»dictlioj  t»dJuMutr,codidlLmom 

«ei  noa  ciTe  neceiTe  codicillpsicribi  ractti  'mSm  codictliamis»n  ^lficcc 

jMcefie  itoMfi  dle  vc  ioipti  li0t£»sn/*)<MMf«licnc  Vlpbnas,piSfrf  f  iv  p4> 

^MifikmJmc^SUX^amt^mmHufM^  fibu  c* 

Mtm  witfw  failriBirwTr  vsUre.Cw  vtMi^ptrfBmf/urMm^  nifi  qulateftamentum 

nuncupatimiHidimfiatrinefcripturanon  potcd  valere  iurc  codicillorum 

jquifcripturamomnimodo  Vlpiani  tcmporibuscjdgcbtnt.  IdcoqucdubiJ 

jwndumnoncftquinhodicpoffitisquoqucquipcr  nuncupationcm  tcfta- 

jUir  adiiccrc  claufulam  codiciJlarcm,pol^uam  riicodofio  placuit  vt  etiam 

fmc  fcriptis  ficri  codicilii  DoiTinL  Scd  &  iilud  noui  a  Tlieodofio  indudum 

:eft  i/;^./,v//J/r,^«4C»d#.csdm«vtqttinquctcftwil^  ad- 

iubcri  voliiitici^  aatdlmlili  requircrainvcodciii  tcmpore  adcfic  leinter^ 
 *   :   —         fjpf  2 
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ucnire  ncccHc  fir^adcoquc  fubfcriptioncsfuas  accommodarc  cum  codicilli 
in  fcriptis  fiunt: Ad  excmplum  fci! icct  rcftamcnti  in  fcriptis.  Poft  quam  c6- 
ftitorionem  ncgari  (ind  non  potcfl  quin  aliquam  eimque  (kns  mtgnam  fel 
Ifinnttatemordinationis-codicillidciiderentyprcfertjmii  inlcrtptis  Bm, 
necfatis  tnirari  pofTum  c|uo<l  incontrariam  luftiniannsicribit  m  f.vit,  hf» 
Wr(«ilMi£.Nifiqu6dtotoilIotit.tra€tatdecodic:llis  acconnniMlate  ad  it» 
ifctus^quod  haud  dubic  taie  erat  vt  nnlla  pcnitus.foUeniras  in  coc^icillis pr« 
ter  (cripturam  cxigcretur,dunimodo  fcripturacfidcsconftarct:ncc  mcminit 
conftitiitionisThcodofianar  qiuif  prima ,  vt  diximus,  hoc  ius  nouum  fccit. 
Vtut  lit  iliud  etiam  hodic  vcruin  manct  Jongc  minorcm  foilcnnitatcm  ia 
codiciilis  rcquiri  quaminteftamentofiueinrcriptis,(iiie  nuncupatiuOffi. 
ve  nomer«m  teftium  rerpktasiqoi  maior  in  teftamemis  adtiibendtts  eft»  (h 
uc  qualititcoHC^  nequcmafailoS9nc<)oerogatos  clTc  incodicillis  oecct 
fe  fitiquomodo  io  tcftam£tis*Itaq;  tamc  i  ft  n  6  poffint  hodie  codiciiii  opp^ 
nitcftahicntotanquavolamas  non  follenisfollcnni,vtolim)Oppeni  tamca 
poifunt  tanquam  volunras  minus  follennis  magis  follcnni.  Quod  fuflicit 
vt  pcrclaufulam  codiciilaieni  poflitiurc  codicillorum  confcruari  volun- 
tas,  quat  tcflamcnti  iurc  dctcn Ji  nonpoteft:  Siue  cx  teftatucnto  ali^uo 
£r«cedente»fiuc  ab  imeftato  tamiim.codicilIi  iadi  vidcantur. . 


ER.R  O  R  DECIM  V& 
St  cidtffmU  Omni  meliiri  wt$it^ 

Eqve  minorcm  claufuli  cmni  meliffrimodo  potcfta- 
tcm  elTe  btcnduni  eft,ad  fupplcndum  foUcnnitaiis 
dcfcdum,hacteaus vt  volumas  follennior  quctJ»- 
qutfi^tilirwto^iiop  potcft,ftltem  tas^fli  minte 
iolIemiis^MMIi^Mlor.  Iroo  plus  potcftdaoAltfMi^ 
ni  mtliori  modo  hac  ^artCyquam-cooicillaris^qaoofSfD 
codicillaris  fi  foialit  nccaliam-cowitchobeat.qtjo- 
modo  habct  pleiumquccx  hodierno  ilylo  nof^'''*" 
rnm,i;!!il  zY^.ud  facere  ^iotcft  njfi  vt  leftan^entum  conucrtatur iii  codiciiioff 
iniiKutio  i^rcvl^  in  hdcicommini  m.  At  illa  emmmelmtmodt  polcftvO» 
Juntatem  confcruarc  ctiam  iuredonatiunis  caufa  morttsfieoiurefoffitvt 
lcre  volumasyquc  ncccodiciUorDai  iQtt'YiIerepoMCfirt«Qsodtiin€n  quonit 
jdemibnccaru  contingcre  pofllt>difffciIe>videtur  dicerc.^(}«idcm  nec  mino- 
re  qu^ro  quinqittteftium  numcrovnquam>com£tacftdociatio  caufa  mor> 
ti$,ri  noftris  cttMmmnd-ieg.vIt.  Q'  de4$mu^tmHfmort.8i  lit^campli^s^^'?'^ 
praefcntiam  donatarij  quam  codicilli  non  requirunt  l.intermortif  38- 
Quomodo  igituriicri  potcft  vt  iurc  donationis  caufa  monis  valeat  iHa  vo- 
Juntas,  qua:  nequcat  vnlcre  iurc  codicjlloruui  ?  Maxime  vcro  ctim  pl<>- 
Cfatmortiscaufadonationem  non  minusquam  codicillos  fpeciem  voai» 
jConftiWffeyltimac  voluntatis.rArJ./.»/f.^.*#ii.  Sed  habentintcrprctcsjquoi 
refpood^aiit:  9.  aUiCQ  qcmpladc^otaailiM^flsMBftimauthiwittf 
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confcnfu  patris.  Nam  conftat  non  pofTc  huiiifnnotli  tcftamcntum  valcrc 
hjrc  tel^amcntj  (^uia  lcx  duoiiccini  tabularum  ,  qua?  tclbndi  facultatcm  ci- 
nibus  roinanisdcclit>(icrulopatrcfaa)ilias  nonctiam  dcfiiio  famiJiaUocu- 
- fak      m pttfiMti  6«     Nf  tejfdm.f4eer.fjf»  Nec  nirfss  hire  co^fklllo^ 
'IMhquia  ccrtum  illud  cjuoc^u  c  cft  non  altum  pofle  oodictllos  fiicere  qD^m 
tcilari  etiani  poilcc  LDim  6if*€9diciUcs  /.  c^nficmntier  S.  $  ndtetlli  J}*  4$ 
^im^iBditti*  Ettamea VoIanfoiBncs  dcfcndi  hanc  Hlij  familias  voluntateth 
^rcdonationiscaufa  mortistnon  folum  H  ftliusfjmilias  tcftator  id  noini<* 
fiatim  exptefTcrit,qui  cafus  minorcm  aut  potms  nullani  pcnitus  dubitatioo 
ncm  apud  eos  liabcrccrcditurjfcd  ctli  (implicitcr  &  gcncraiitcr  dirpofuc* 
ritvt  valcattcilamcntum  omni  mciiuri  modosntamcn  concurrant  csrtcra 
qii»Mlinortif  eatifadonationcmneceiteacnftiiiiiaiur^  idcft  fufficicns 
^'Mncras  teftium  &'  prxfcmia  dontmij.  Qodd  C%  ita  eft»km^ herclc  patct 
ahnlnb  mtf  nm^m  mwfaquiim  codictllarisTdc  qua  nemo  diibkac  quin  fup- 


At  fccundum  intcrprctes  ficri  p<;tcft  donatio  caufa  mortis  cti.im  ab  co  i]i'i 
telUri  nonpcilit:cum  cxtra  onincm  fit  dubiiatioi>cm  polTc  lilium  fjmiijas^ 
donare  cauia  mortis  It  niodo  conrenius  pairis  acccdat itnm  ts  15  ^ .jiltwfAmi' 

lMl)^Mirf.iM^J#iMrMfaiatii«^  fufpcaa ,  fc^ 

 iUA  femper  viia  eft.>Ic<i«fm  roagis  iierl  p6lfilj^«lfirfMin  liiiefiltut . 

,  riucquifquisaliusteftirifioii-pOtcftsfoffitdOnMica^ 
:cdcrc  cu  codicillt»  atot alia^uMibct  vltiilia  volttmatcncc  fi  imcr> 

Dcn/itconrcnrns&  authoritas  patris:Quia  cum  vItinTa^qu«Iibctvo]utase-< 
gc.1t  legis  confirmationc  ad  hoc  vt  poilobitum  djfponentis  vnlcrc ,  atcjuc- 
cftcduir,  habcrc  incipiar,nulla  porcl^  cfTc  hac  parte  intcr  vltjmas  volunta- 
tcsditfercniiajfcmperqac  vcrum  cil  nuIKi  vnquam  lege  pcrmiflum  ciTe  fi- 
iiofamilias  vt  pofllit  dcccdcrecum  aliqua  fpccievltima;  volumatis.£t  long^ 
alia  lurccottisiki  feotentii  eft  s»  d^  jHifnfimiiiimtvht  non  de  tlit  d^tliont  r 
-traAat»qBiUn  quat  fiiAa^fit  I  fifiofomiUtsei  pecolio  profcAitio  de  conl^»:' 
fiipatril^acpfoindc  cjuar  ncn  tam  ifilioipfomortis  fu^  caufatqtiama  p»- 
tre  niortiscau(afilijiadacfie.vidcatur,  qtiemadmodum  pluribus  a  nobis. 
tradlatum ,  &  comprobntiM>i  cft  in  Fr}or.j.(tr  je^*  DeeMa,  45.  Nonigitur  • 
ca(us  vtlusdaripotcft^in  c]uoclauri!]aorwiTOrywriWJ#^^#  magis  quam  dau- 
fuia  ccxlicillans  fupplcat  incapacitatcm  leilantis.   Quinctiam  f»  vcrum  a- 
t^atnus  ,  facilius  cA  vc  claufulacodicillaris  qu^m  vt  daufula  «mni  mehori  t 
m§d0  confcrucc  volDmatc»i-iiiiftfto8c<inmtlitcfttmento  dcclarttaro.  Qui ; 
catm  vuk  teftamentum  fbum  valere  oreni  meliori  modo»wttque  nihil  aliud ! 
c«;primitqaamvtteflamcntiimvalcstomnieo>  iiicliori  modo  quo  tefta-- 
mcntum vtlerc  potcH,  puta vt  finon  valcat  iurc  communi  v.ilcatiurciiitli^  - 
tari,«// w/.5.i!>.</*f<'y?^.»M7i/.autcxaIio  priuilcgiojfortalTis  tcftamcnti  in-- 
tcr  libcros,autruri,aut  pcftistcmporcfi<fli.Itemquc  fi  intcrprctibusnollris  . 
plus  quam  iuris  rationi  tribuas,   Vt  tcftamcntum  follcjiniter  Sk  jn  fcriptis  ; 
conditum  fi  co  iure  valere  non  pcflTit  valcat  tani]uam  nuncrpntiuuin,vtrum  . 
ciuc  cnim  tc(lamcota.cft>ncc niiitcftandi  modo U iurc  iiU  djticruut.  Oe.? - 
'  REf . 
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tcrum  vc  is  ^ui  ccdameiicum  / uura  omni  locliori  modo  valcrc  volait  illtxi 
eciam  volLiiiie  vidcacur  vc  valcac  iurc  codiciiiorumjnuc  cx  ccdamenco»  iiuc 
ab  inccdico  faclorum,non  magis  ficri  auc  dici  potcft,quam  vt  tciUu>cnco' 
rum  &  c^dicillorum  noinina  lurat^nc confundantuncjuod  nunauajn  (erca- 
dum  cd  i.Ji tdim  yX^.dt  c0dictll.S,codicillts  inft.eod.  At  is  qui  in  ceuamcQCo  no 
facis  roltcnniclaurulam  codicillarcm  adnibcc  non  foliiin  apertiQimc  fedc* 
tiam  iptiflime  fignificac  vcllc  fc  non  modo  ceilamcncum  faccre  ,  verum  c- 
tiam  codicillo^,riceflanicntumcocc{lamcnci  iurequofadum  cft  vaJcre 
polTitiln  quo  nihil  abfurdi  autcontradiclionis  eft,nifi  forcecam  intcrprcti- 
bus  noftris  cam  male  loqui  vclis  vt  dicas,tellan>encum  fufimeri  per  cliuU- 
lamcodicilJaremiquafivcro  poflic  facerecJaufulacodiciHaris  vt  teftamcn- 
tiim  vaicac  iurctc(tamenti,ac  non  potius  vc  ccftamencuni  conuertacur  io 
codicillos  &:  inditutio  in  fidcicouimiifum  l.^udrei^Mtur  i^.D.de  uflMn.  nuUt, 
d.i.vIt.C.de codiCilLQuid  ergo?VoJuntas  quar  tclUmcnto  minas  (oJIcDnide 
clarata  f jcrat,confcruacur  pcr  claufulaiii  codicillircm ,  fcd  iurc  codiciUoni 
non  tcftamenti,atquc  ica  fcmpcr  verum  cft  eucrti  pcritHie'qac  nuliius  uio- 
mcnci  eflc  ceftamcncuin,in  quo  app'ofica  eft  claufula  codiciilaris,  acfi  ippo- 
fica  in  eo  aon  fluircc.ldque  nos  cciain  alio  Jiuius  Chiliadis  loco  iam  docui- 
mus.Qiijemadmodum  Sc  illud  quod  camcn  hic  rcpcccre  non  pigct,  non  can- 
tam  vim  cffe  dcbcrc  huiufmodi  claufularum,quancam  ctTe  volunc  intcrprc- 
tcs.  Cum  vc  plurimum  nequc  dictancibusteftatoribus^ncque  ex  ipfo- 
rum  aperia  cxprcflaque  voJuncate  ccftamcncis  infcranrur ,  fcd  ex  notario- 
rum  ftylo  ,  non  folum  cciamfi  dc  eo  nihiJ  tcftator  dixerit ,  {e<i  ctiam 
quod  abfurdius  cft  ,  eciamfi  calis  ceftator  proponacur  qui  cJaufularuoi 
iftarum, nequc  vim,ncquc  vfum  incclJigat  ,  quam  vix  notarij -^1^  ^ 
paucos  cx  iis  cxcipias  oene  pcrcipiunc.  Quomodo  autcm  ficri  po- 
tcft  vt  ignorantis  voJuntas  aliqua  efle  incelligatur  ?  Quare  non  fjnc 
caufa  cx  ipfis  quoque  inicrprciibus  pleriquc  dii^iiiguunc  Andidantc  »- 
pfo  tcftatorc  huiufmodi  claufulx  infcrtar  finr,an  ex  ftylo  tantum  8t  de  capiw 
notarij,vc  Ioquuntur,ficuci  diximus  in  fupcrioi  ibos  cx  Matic./i.i./?'  comeH- 
vlt.^olHnt.tir.j.nHm.^'^o[i  V^inCconf.i^.  ^ fui?Je<j.vol.i.  Grammat.  dectf.^i» 
num.ji.  Quamquam  mulcbfacius  clTctomnibus  iftisdubitationibus&di- 
ilindionibus  viam  pricJudi,  reuocato  velutpcr  poftliminiu  iurciJJo^uo" 
prudctum  noftrorum  &  Impcratorum  temponbus  fcmpcr  obtinuit,  vt  non 
aliateftamcnta  valcrentqviam  qua:  vclin  fcriptis  follcnnirer,  vcJapudacla, 
vcl  coram  Principc  fafta  eiTcnc ,  vel  finc  fcripcura  quidcm  &  pcr  nuncu\u- 
Cionem ,  fcd  ita  vt  per  follcnncm  tcftium  numcrum , non  vt  paflini  hu- 
hodic  ficpcr  folam  notarij  fcripturam,quanjuis  publici  inl\ru- 
mcnti fide  municam,quxcunque  a  tcftatorc dida 
&  nuncupara  clfencprobari 
oporccret. 
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fidcttmJDMSC.Tre^dL 

0MXTTTNX  faidem imerpretei ooiac<»qii^ ¥eri (ft- 

mnm  eRshcredcm  rogatum  de  reftitiieB(i»hercditatciioji 
tencri  dcculpalcuiyfMtami^fn  dedolot  culpaqylatac^uat 

Jolo  proxima  (it.Ita  enim  cx  Neratio  /cribit  Vlpianus  w  /, 
rnulitm.  §,fedemm  7).  dd  5^.  TrtheU,  \bi  cx  hcc  infcrt  fi 
[crui  ucccflciint,  vtl  aliir  rcs  pcricrint,non  ccgi  cum  rcd- 
dcrc,  quoti  non  habcat.  Scd  tamcn  crrant  vnlgo  in  eo  intcrprctando  ,  quod 
lc^uit ur  apud  Vipianum  codem  XoQoySed  etft  cUm  dtfrahere  deberet  n$n  fectty, 
Uim  ae^etimB  Umt^ftkmfiiknttfiteu  fit^/t^entiatbHitt/miiUnirtiHmemrgd^ 
eUt,  Slc  enim  p6il  Accurfium  iiueilifHiM»  vt  fidctcommiirariQ  teaeatur  he» 
les  ctiani  i  flius  negligentiat  nomine  ^uam  in  rebus  fuis  adhibere  confiieue- 
fit  Ci  modoHt  ca  magn.i>proptcrca  quod»  inquit  Accurnncgligentia  qwr  ini 
propriis  rcbus  culp:nda  ic  reprchcndcnJa>in  alicnis  punicnt?a  ac  cocrccndat 
ciUI./t  conff,inte  fimnrittu  Dfo/fir.matrim.]r{oc  vci  o  primum  cfl,  in  ijuo- 
inihi  vidcntur  crraro.  Nam  ncquc  dc  mngna  magis  quam  de  Icui  ncgl'gcn- 
tja  Vlpianus  rupratliilis  vcrbis  ii  cjuicur ,  Ncque  quantacunqrc  ncc^hijcntia. 

hcredis  in  confcrunnuis  rebus  hercditariisycius  rationcm  rcddcrc  viiam 
dcbct,  probetur aeq i  c  n c g !  i  gcns  in  rebns  fuis. .  Leuis  enim  culpa  illa  cikS 
^ismtnorvmquamcircum/pctfliores  homincs dilig^ntiam  io  rebvs  Tuia" 
adhibcrc  folitusinoii  mioorem  tam£  in  alienis  qu^m  in  fuis  adhibcat  >.  ttem 
m  em  infi.fmk.m§tLre  mntrMigMi^  Nec  rcpuemt. Vii  lianus  in  d»  $  fid  tnim^ 
^mt  namquc  vciba  qua!  reiulimus  fic  accipie Ja,vt  diaio  no  ad  culpam 
rcfcratur  ad  dilfcrcntiam  larar  dc  qua  Amr  praccdentiajfcd  ad  ncgligcntiaiJi 
dc'qua  funt  quarftatim  fcquuntur,  acfi  fcriptum  ciTct  pauJJb  clarius «owy^wi 
Me^.ijenuHi  r$bm fftie fenfMetA^yu, imt iib  ^uodaauaodo  ^^notMiiu  >  Lcuis 
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negligCncft licredis,8r^f  tfix  ip(i  in  iiii s  rebut  coofaeea tSL  Error  AccorQ 

fiiitquod  potauic  Verba  il&intcM^dt^ppofiHefkythtxcQlp^  upponerco- 

Cur,deqQ»  i)i«f^u  fuerjt  affinnaciuc  per  abJatinoseosablofttco^  Atti  emipa^iiui 

di(linguenda  funt  per  virgulatn  ab  iis  quae  imtnediat^  prarcedunc /i  €MmJ*' 

firMheredeberitnon.ftcih(ii^^\tndoidj,vi\M  quid  aliud  /Imircvt  apparcsto- 

rationcm  c^fc  adfir(natiuain,quarpo«at  Jat.im  cuIpaiTj>non  qua;  iliain  cxcJa- 

dat.   In  huncfenfum  ^  fi hoctpfmn  tjuod non  d'flrdxttyc  tm  dt^htihere  detferet^ 

fiieruper  UtMmculfMmnonper  confnetATtrehHi  fuuyid  efl  ftr  leutm  rmth^en- 

ii4m.Nam  &  qui  iioo  &dt  qiiodfiiccredebet  »4cit  hoc  ipfo  contra  id  ^uod 

fiicere  debetiVt  cft  to  iiiris  reguKi  U  fiU  mnfieit  tu.  J>e.e^.  tmr»  Secufi4dia 

quam  inteipretilioncin  nemo  non  videt  adiedionfm  iliam  &  r^m fmm% 

titfmtu  n^ljgmiuh  qoam  Accurftiis  accepit  pro  adfirnMtiua ,  negatiu^  /a- 

mendam  elfe>cum  regatur  ab  ea  ipfa  ncgationc  cjux  prxcedit  dic^ioncoi  iSr- 

«»,ac  proindc  hanc  Vlpiani  clFe  fcntcntiain  ,  vt  li  hcrcs  ceffauerit  in  iiifirz- 

hcnJis  rcbus  hcreditariis,qu^  poftca  pci  ierunt>&  eaGcfTatio  non  al:am  cau- 

fam  habuciit,quam  <ju6d  in  luis  quoquc  rcbus  ita  ncgligcns  eflc  confucui/- 

fct,non  debeatliuiusculpaE  rationemrcdJere  >canc]uani  c^uae  non  poffic  liici 

nifi  lcttii  coIm  &  non  lata»  quantacttnque  fiieric  ncgl ;  gcntia.  Scqoitiir  apod 

vipianam  fid  ttfi^JUt  vfd fma  emlp4  Hut^dd^t  rMmmm.  vbi  beo^  additum 

cftr»(p4i««<//,40Ki  licct  vix  (ic  vc  incendioro fieripoflic  fineculpainiiabjcan- 

Cium  L}.f,ude  9jfie.frAfe^.vipl,  ticri  tamcn  6icile  poteft  rinc  culpa  pacris^- 

mirus  /.  (ivendiu  lo.T^.de pe»  ic.  &  contmod.  rei  vendtt.  l.  ft  modo  nuUs ^^*de 

leo.\.   Quo  c^ifu  non  elfct  arquum  tcneri  hcrcdcin  cx  hsto  &  culpa  £orta(Cs 

ieruorum  hcreditai  ioruni ,  quos  vcnderc  aut  pcrmutare  ciiam  vt  meliorcs 

comparjret,ncc  potuit  ncc  dcbuit.  Addit  Vipianus  Prdterea fi ^ut  partmiX' 

tdnt  &  fMriukmpMrtHh^His  in fi-u&ihiu  hi  mniudnntttr,  Ho c  vcro  n  on  habct 

dttbitacioniE  fi  ciim  iotcr|ircCibusficinteUtgas  vc  Sc  partus  tc  partc  u  partus 

venire  debeant  in  reflitutione  quia  non  fiint  in  fbifiibus  /.  wttti  f$i4^  68. 

^tdet^tifiJJn ptcudHiS.D.de  lyMr.qui  fi  in fru«3;u  e(Tcnt,vtiq}inreflicutio- 

J^m  non  vVnireiit/.  in  fideicomtmjfaria  iS.D.ad  SC.Trehe.L  Scd  ciiin  in  to- 

tofioc^.non  dcillo  quarrat  Vlpianus  quid  vcni.u  in  rcflitutioncm  aut  quiJ 

aon  vcniatcic  iisrcbus  hcrcditariis  qu.r  cxtant,  fc  J  c  contrano  li  ics  heredi- 

ttriac  aliquacpcricrint  an  rcftitucrc  dcbcat  hcrcs  iii  quod  iion  habct,  8c  cu- 

iasculpzrationcin  reddercy  Faciic  fufpicor  mcnuum  iubciTc  io  iioc  vcffic. 

&1cgendaiB4r4wrj|fp'M^^  Hocien^  vt  fi  inheredicace  partus  anqoi 

^^ciBt *  i^£<inWimriatfC^s ,  qui  decefierint  aot  alio  mddo  perierint »  cum 

^iik^l^SStcttz\>i\\^YitTes^  &  ocgicjafrecnon  pi^lwtmatrebosfuis 

'confiieumtl^igeiicia*ro,red  pcr  culpam  latam ,  eoito  quOquc  nomine 

rationcm  culpac  rcdderc  dcbeac.    Ratio  cnim  illa  optime  congruit  ^uid  in 

fiuShkui  hi  non  hdbenrur.   Nam  fi  in  fruiflibus  cflent ,  adco  plcno  iuread 

.ncrcdcm  pcrtincrcnt  vt  ctiamri  pcr  latain  ipfius  cuipatn  periiliciit  ,  ni^^i^ 

tamcn  co  nominc  hcredem  piarltjrc  oportciet,qu3ndoquidem  tainctfi etr 

tarent,  nihiiomagis  reftituerencur  d.l.tn  pdeicommtff^rid,  '  Ac  quianon 

%inc  infhidibas,  quemadmodum  reftituendi  eflTcm  fi  exurenct  Ita  H^pcrie- 

'irittdiftinguendomneceCrarioeft  »  anperierintlauculpa  hercdis  anieui, 

vt  jfriorecafutencator  heresculparrcdderc  rationem,  quiafi  JiftraxilTct 

'non  ^qucperiiflent  eor0  pncuitijtem  fiverbir4tumi%J»fi»'D,de  reivendtc, 

Pofteriore  vcio  cafimoatencitor.  C«ter^  fi  ponas  extarc  >  oihiJ 

'    .  .  quo 
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•qwi  ^ miflk  an  dss  ho|»hiemroa«m  toIjMr <«d<lct«]icr»  cfcbcat ,  dc 
4uo  i»in€il  folo  Vlpianus  hic  qua?  rit.Subiichur  apod  y^piinam/td  &  tpCt  Ci 
fuem  fftm^fimfecif  tn  rcs  hereiitatiM ,  detrsdiat. Qoibus  Ttrbis  fignifoat  VI 

pianiis,pr£ccdcncia  omnia  c6  tcnderc,  vt  hcres  oncretiir,&in hoc prim&iif 
vcrhculoincpcrc  tractandc  commodo  hcredis,  vt  fciaturnon  quid  pr«- 
ftarcdcDcat^fcdqoidpeffitdctrahcrc.  Hx  quoconfirmatur  tant^apcrtlitl 
^^^*!?-.^?*;*,^  '^^*^'"'"^ '  fupcnorcm  vcrllculum  dc  iis  partubiis 
limll||femai  «MOlii tlteat) ftd  qui  cxtare  dcficrint  poft  ncglcdhm  lata 

«•te«c0roi»diftwaionem.QgleiUmcwiw  ii„t  fidcicom, 

mirtkrio,  X2iff^yikk6x'MU^^  qa6diioii  funt  in  hu- 

aibus,nu]lottincnin<oninBo<k»pr«ftiiffftr,decfi  pottieriitt  h  debueriar 

dittrahi  ,culpa  tam^nafiqnain  copunftt^,(|ula  ncquc  vlftim  ex  ea  CidiM^ 
damnumhdeicommiflariocontingitcui  partusipfi  partumque  partus  rc« 
ffitUUntur.At  cum  partuspcricrunt^qiKtcrcndum  ncccirario  cft  ciii  pcricrint. 
acproindc  an  culpaalj«iiahcredis  interccdbritj&n  qua  intcrccflfit  an  talis  zi- 
fftdliUilMMVmMddmMredcm  oDortcat,id  cft  an  lata  fitan  lcuis  Porro' 
ii <)aem|impuim berct fiwcvlt  Hi rei hcr«ditarias,dubicari  non  potcfl  quia 
«qiitfto§l,i«cuiiiactrah«n^        MHCi  miiius  ex  hcrcditacc  rcftituar. 
Nimr  U  cmiibet  lufto  poflcffor i  qui  pctitionc  hcrcdteatls  i  wo  htredc  con 
tjemretur,«aeft> tribucndum tiXtil.fi  ^mdp$jfejf9r 51.  $.fickttmm D  i^hii 
rtd.fenf.  HiCMutcm  p.ius  quSm  bon.r  Hdci  poffefforeftcikm  rithcrc|'8e  do- 
minus,  nec  foiefm  antcfed  etiam  polireftttaanflfditoduchcrtditSiieiii  f 
fiimeklnfiMfid4tc.her4eL  -  ••         .      ...  .. 


EHROR  SECVN  DTS. 

MMmmtd^i$»iverf.ijHodfifined:.$.fedenm,EtdifUrHpta^ 
ktrtdg  edwtfiru^fieiM  rct  heredttartM  ttd  Uvk  mtr§ 
'  i9'^-vit.ddSorrthil. 

O  s  T  R  E  M  V  M  quod  in  hoc  .tf.fcquitur  illud  cft  Quodfifine 
'f4ih  mu  fMhxkmf  timporis^des  vfu  Adqmfiu  fintTTciH^mHni 


erttmM  Himfnra/fmrteimpdfdedtiMt,  Hic  autem  verlicuius 
jcft  qui  mihi  corruptiffimai  videtnr^&hite^eaydne  potif- 

 j_ fnift^m  indigcre,rimulque  cmendatione.  Pflmdliii  qaitfdoil 

linebaohcrcdisncquirunturalteri  rcs  hcrcditariar,  qust  v(?f  V/iKabilirieat4 
vcl  longi  poflclTrone acquiruntur.  Facic  cnim  aliquid  herts,qOi  ntfgligcnt 
cft  in  vfurpanda  vfiicapione ,  quam  vinrpare  &  intcrrumpcre  deberct  /.  ^ui 
mnf^Uili.peregul.  tur.  Adco  vt  aficnarc  dicatur  is  quoque  qui  paiitur 
^W^^Mt^MHii^f  iS.de  vtri^.fi^ntfic,  -ProinJc ,  qua?  fccunda  mca  ratid 
cft  >  tpm«^lilltie4»liim  ndn  poteft  ratHo  ilia  quam  adfcrt  Vlpianus  vt 
pwbct  iilMMebett^^cifli  httedem  pntlbl^ ,  qu^dtnlpa  careat.  Noa 
ttim'culpa  ctret  cui  tahtt  ttimqHe  dtmad£i  negligcntiaimpuiari  pbteft» 
cdnApotUcrird:  dcbucrit  cflV?  diligentior  ad  impediefidtm  vibcapionem. 
Terti^  won  poflbnt  ifta  fimul  ftarcvt  jedfcs'&  prolixitafe  tfcmporii  jlf  WIl 
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Vfjcipio  autcm  ii  ius  Panilcdarum  infpicias  quod  Vlpiani  tcmponbus  ob- 
tincbat «  non  prolixitatcm  tcmporjs  cxigit  fctl  bicnnio  conduditur,  quod 
nonm.igisprolixum  quam  longiim  tcmpus  dici  poicft.   Nihil  cnim  intcr 
hxcdillai,&  vtroouc  nominc  f  gnilicatur  dcccnnium  intcr  prjefcntcs  &  vi- 
ccnnium  inter  nhlcntQs  i/  pcr  lon^t  \i.  C M ^rtfcrtpt  Jon^.temp»r.l.vmc.C'di 
vfucMp.  tratisform.  luncl.  l.ficum  (idetcommtjjA  \6.  §>t/4rtj}9.  D.^ui     k  qutb* 
mttnum.l^er .nm j?4>;*.Rurrum  fi  c  contrario  vclis  hunc  locum  intclhgcre  dc 
xiibus  non  vfucjptis  fcd  longa  policnTionc  acquiliiis  proptcr  vcrba  ilia,;  r#- 
/lAiM/f /?f«porw,  tacicsvtnonfatis  propric  ac  partiic  locuius  fit  VJpianus, 
cum  dixjt  cas  vfu  acquifitas.  Non  cnim  ficut  pcr  vfucapionem  ita  per  lorgi 
temporis  poflcflrionem  accjuircbamur  ohm  dominia  >  fcd  taDtiun  cxccptio 
ad  ciidcndam  vindicationcm,(]u2  cxcf piio  cam  ob  caufam  pr^fcriptio  lon- 
gi  tcmporis  appellabatur  d.  Lfttper  longt  (jjr  let.  tli.  tit.  Deprdfcripi.  long.ttm- 
por.fach  l.penult.demor.  infr.  'xm^.Lx.eod.l.fHntperfem  d^i.(fereit^.&/ttmpr^ 
/««tfr.Primiifqv  luliiuianus  fuit  qui  contrarium  ius  induxii  iranstonnata  v- 
fucapionc  in  longi  icmporis  poflcflTioncm  &  vtriufcjuc-iuribts  pcriuixiis 
in  /.  vntc.  C.dc  vfncdp.  iransform.  His  nimirum  tot  raiionibus  vidtus  cogor 
diccrc  locjui  Vlpianum  in  hoc  vcrfic.  dcjedibus  non  vfucaptis  autlongo 
tcmporc  pofVcflis,  fcdfolatcmporisprolixitatcabfumptis,  &  ^ro  adtjui' 
rcponcndum  cflc  <i^y«w/i/^,dclendanicjue  didionem  vfn ,  tanquam  irre- 
piitiam ,  additamqiic  ad  interprctanda  priora  illa  vcrba preltxtnae  temptrist. 
cum  vulgntx  ledioni£  nicndum  iam  inualuiflet,  ac  lcgi  coepiflct  Adqitifitx 
pro  ayfHmu.Q^^x  paria  fint  zdcs  vfu  acquifitas  cifc,  &  tcmporis  proUxiia- 
ic  abfumptas>quod  tamcn  non  itacfljvt  diximus.C^tcrum  emcndato  tixo- 
rc  vulgaris  Icdionis,  apparct  nullius  fcnfus  cflc  dictioncm  vfu,  Non  cn/w 
\fu  confumuntur  a:de$ ,  quap  prolixitatc  tcmporis  collabuntur  ,  fcdpo- 
tiusnonvfu  ,  cum  cxpericntia  quotidiana  compertum  fit  tantb  fiacilius 
«dcs  corrucre  flc  ficri  dctcriorcs  ,  quanto  rariorcs  ac  pauciorcs  funt, 
qui  cas  inhabitanr,    Opponit  autem  Vlpianus  vftis  adibus  dc,.quibuf 
^aullbante  dixcrat  ,  «lIcs  collapfas  fola  icmporis  vctuliatc  :  quam  *di- 
liciorum  xtatem  vocat  Papinianus  tn  l.  domtu  heredttnri^s  58.  de  i«gau\. 
Ht  in  vftis  quidcm  a*dibu$  ponit  Vlpianus  diftingucndum  trflc  an  cul- 

{>a  hcredis  incendium  contigcrit  an  non  ;  Scd  in  colbpfis  vcruftatcroi 
a  ,  indiftinftc  ait  nihil  dcbcre  hcrcdcm  praftarc  ,  quia  cu.Jpa  cf  <.c 
cum  fa<5liim  ipfius  nuUumineo  inteiuencrjt.  Qiix  ratio  vt  K^pra  at- 
t-igimus  ,  nullo  modoaptari  potcft  ad  cum  cafiiui  ,  quo  «des  acquihtx 
fint  pcr  vfucapionem  ,  Cum  indubio  fitmagis  quod  imputeiur  ei ,  <^ui 
rcm  hcrcditariaiii  vfucapi  pafluseft  ,  quam  vt  culpa  omnimodo  catcrc 
exiftimctur..  Quidni  cniiii  litcm  conteftatus  eft  &  rcin  euicit  ,  nc 
vfucapio  complcri  poflct?  Quare  ncc  Accurfius  ipfc  hoc  diflimulare  po- 
tcft  ,  (^ui  Uiftmgucndum  circ  vult,  An  culpa  hcrccis  aliqua  intcrceir©- 
rit  in  co  quod  vfucapioncm  non  vfurpauit ,  an  nuUa  ,  Hl  rurfum  vt 
cafum  aliqucm  comminifcaiur ,  in  quo  fit  licies  extra  culpam  >.  fuP" 
pcJnit  imp.cdiium  fuilfc  illiim  de  facto  nc  poflct  agerc  ,  cjuod  pror- 
fus  diuinatorium  fic  commcntitium  cft  ,  adeuquc  alienum  a  mcDte 
Vjpiani  cjui  dc  co  hcrcdc  traclat  qucm  ccrrum  fit  «ulpacarere  j  q^^^ 
noji  dc  alio  dici  fipnaaJitcr  &.  indiftindc  potcft  ,  qu  am  cro  qu* 
laiTus.      «iici.  coliabi.  fola:  tcjn^erit  vccoiUtc  iiac.  ylio  ik^^ 
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>9e)?  enfm  hoic  iniputari  «laicquatnpotcft  >  ne  iJiud  quidem  coreasnon 
rcfccerit,quas  ponimus  vetuftate  &proIi«itate  tcmpons  tani  caducas  fuiffc, 
vt  nou^s  fiffi  ftciliiis  Fucrit  minuftjucdifpcndiorum,  quam  rcHci  corrucH- 
tes.  Alioqui  fi  rcficcrc  «dcs  minorc  damno  potuit  9  iiDputandum  ci  cft  cur 
nccciTarios  in  cam  rem  faHiptus  non  feccrit>n  mod6  cx  ipfa  bcrcditatc  )u- 
boit^vade  fiwerct ,  cAoi  (b*tec  aut  (ctre  deberet  'm  ius  efk  vt  qui  ib  CQD(a> 
fMiidtsrebiislieredhiritifumptus^idilflDtablieredeame  reftitutaaa  he* 
TCdicatcm,imputcnturhcrcdi«hoceftei  computcntur  vttant6  tiiinus  rcni^ 
mcrcdebeatcum  reAituithcrcditatcm.  Sic  enim  accipieAdniil  cft  qood 
Paulus  (cTtbkinLvki  pwe  i^,§»vh.eod  tir.Md  iCTrr^.Non  q^iomodo  acci- 
piunt  noftri  paflim  poft  Accurfium  vt  h\  fiunptvs  damno  cedant  hcrcdis, 
tut  vt  diftingui  oporteat,<5Uomodo  diflinguunt  ij  omncs  an  rumptus  facli 
(int  in  pra  fcutcmtan  in  pcrpctuam  rei  vtiiiiatem.^Ar/  j,    noigeiterslitcr,  IX 
dwimfenf  mwtkMMifi&hhmcikm  ifCamfinumdfdc  etnfermmdi  iioniett 
babeat trtidQni  tcmporis « ade6  n tcftator co  vfui  (k 9  aptum  esiftlmctor 
ad  induccodimi  fidcicom  m  i  (Tu  m  / fiHm  i6'Pt f»,  D,  de  Mur.  ^  strgent* 
€oo(ec|oens  eft  vt  non  pollint  dici  fumptus  mSA  ad  conicniaodaj  res  bcrf- 
ditarias  nifi  quififli  funtad  pcrpetuam  carum  vtilitatem  ,  quos  proinde 
Dun<9|uam  «quumeli  compcnfari  cum  frudibus.   Vtnccilios  qui  (zdix 
font  in  rebus  diftrahcndis  quas  diftrahi  oportuerir./.Z'//.  /»  c^mfutatietie 
deiwraUiiit,   Ncccnimvlla  prarfcns  vciiius  ci\  rerum  qu;e  didrahuntur» 
m  excadtf}ra<5Hone  rcdigatur.  Quod  porro  vcnit  in  fidei- 
le£.  pfsnr ffiUum  94.  ^.2.  ie  lejMJtMUimMi: » ij.J.yi  7«//  /- 
SC.TrMlf  Etcoflfcquenffli  fiilT|plii  ad  diftrahenditm 6- 
ia  fideicommilfirio  rcftitui  oportet ,  tanquam  quoram  vti» 
iitatem  loins  fitinifnwniiflhrinfr  noo  ctiam  hercs  fentiat.  Quemadmo- 
dimii|[itur  in  fumptibus  qui  ad  diftrahcndas  rcs  hcrcditariasTadi  funt, 
diftinctio  illaintcrprctum  habcrclocum  non  potcft  An  ad  prarfentcm  dun- 
taxat,  anvcroad  pcrpetuam  vtiJitatcm  fadti  lint,  itanequc  iniis  quog 
hcrrs  ad  hcrcdttariarum  rerum  confcruationcm  fcccrit ,  cum  de  vtroque 
£unptuum  gcflcrc  fiin|>]icitcr  &  IndiftlDdU  PaulosJoauatKr,  Qoare  ncc 
AccBffiiis  in  I4f  diftii|dioDe  conauieicit »  (ed  onau  mioiks  (ibi  fatis 
&deos9  aliam^dfart  qoc  tameo  long^  iroprobabilior  cft  »  licct  foU 
knnc  illi  iit  cas  podcriorcs  adlerrcquas  probabtiiorcs  putat,  nincum 
aliud  apcrtc  fcribit.  Ait  cnim ,  hercaem  dixiffe  Paulum  pro  fideicom- 
miffario  ,  quod  poft  reftitutam  hcreditatem  quamuis  iJlc  qui  rcf^itnit 
hcrcs  rcroancat  ,  is  tamcn  cui  rcftituta  cft  incipit  cfic  hcrcdis  loco.  f. 
refiituu  i/t/fif.  de  fideicommtlf  herediut.  Et  ita  vult  cundcm  fenfum  ef- 
icjpauii  ioqucntis  dc  hcrcde  »  &  Vlniaoi  ioqucntis  dc  fidcicoinmilla- 
fkbv  .Qi^qa  fanc  nooaiod^lmptoi^ilecft»iedetiamridiciiIom*Nom«» 
quaii  ^oi  adc6  kBpropri^  loquootur  luiecQnfulti  vt  heredls  &fidei> 
coramillarij  oomiiM  coofundant  ,  quae  non  mini^s  iure  quam  fono: 
^Kfborum  difibiiyraotiir  :  Tum  vcrb  roaxim^  citm  dc  hcrcde  tradan- 
.^dom  eft  in  comparationcm  (idcicommifrarii  ,aut  dc  fidcicommilTario 
aljiwpiwitinngm  hf rcditiYt  ffr  Wi  l^»  vki  fW9$.vkinu  Addit  idcm  nofier 


BI|»l|firCCiU 


Sos.  ficrcd 


41^  ANT.  FABRI  DE  ERROR.  PHAGMAT. 

AccuTfius4dd.§./edemmtnfin.\t^to\)etC2Tcrccu\fz  hcrcdcrn  qui  paflut 
cil  vriicaptaniereditutionciu  xdcshcrcciitarias)  Cnuile  eOe  quod  \  Jpi^nus 

dooi  cpr  paffiis  fit  d^bitorct  oecediuirio<liberari>vcl  paupcrtores  fieri.  SmI 
lom  iftaloog^  c^liQiiiilLi.  RationciB  «oim  idem  Vlpianus  co  ipib  loco  fub* 
ioogttyquodnoopotucritpriiBik)  conucnire  dcbitores  bort^itfriDs  OQw  a» 

^ioncQiiprcnonhabueritquiverushcresnonfuit  :  quzPapiniani  etiam 
ratiocinatio  cft  1«  l.rutora  ^^-tn princip.D.dc  aJmtnJHtor.  At  noii  it^cm  dici 
potcft  (3e  hcrctici  ogito  rclLriicrc  hcreditatciD.Hit  cniiu  poft  acljtioncm  & 
ante  rcftitu;ioucm  hcrcuitatis  cuiii  lii  heres  vcrc  ac  dominus-habct  vciquc 
vindicationcm  rcrutn  oinniiun  hercditariarupcr  «^uarn  poffit  aAc<|ui  vt  icd 
||l9;ke]r«litiiiri«;«b,alii<  booftfid^ poMk  oecdiUA  vrucafitx  fibi  reftittmi  i 
torfProiojofioQoagatyCert^jiPoctfctculpasCoiiisratioocfD  illuaa  red«le* 
rezquum.eftfiei.«^oegligcn{ia  contigcritvt  f^fiqiodum  v^ucapio  ama 
neftitutioncm  complcatur :  Nifi  fupplcas &  dmioea cnoi. AccuriKH  de£to 
,^o,vt  ipfc  loquiiucttmpcditum  fuific  ncredcm  ne  agere  potueritj  quamui* 
dciurc  nabucrit  adioncni.  Quod  ctfi  pcrniittani  tibi,  nihil  tamcn  aiiud 
affequcris  nifi  vt  cogas  mc  fateri,  AdhibcnJam  cflc  hoc  cafu  di{lin<fHoncru 

3uam  tamai  fatqnre  neceiTe  eft,ab  Vlpiano  adhibitam  nullam  fuiiTc*  ^cJ  de 
lo  caTu  quonc^igens  Lerit  bercs  io  cooucoicodis  dchitofibua.hOTailili» 
xiissrcparatim  tcamidum  cftGapXeq*. 

£&&o&.  T£axiv$.. 

Di  sBione  fnbfidiaridi  ^uath  ddnt  imerpr4ies  conttM  debittnt 
benditaries  Uberates  tempore  ex  negligentiA  kmedie. 
eUlfiherainfiitutus  Yo^f.vHeed». 

UuddTreb..  .  .  :  .    •  • 

I  tempoiialisadS^reli^fitiii  bccod^att.  qnai.lMres  isft2' 
tatosalterireftitoere.rogato»eft9iemfaiaouo  eaperiri  heres 
anterefticotam  heredjitatem  potuit  imputalHtaf  ef  cui  reilitv- 
ta  fucrit,inquit  Pomponius  1»  i.fiherctinftuHtm  jo.f.vlt.D.ad. 

SC.Trehil.SQCi\s  cfijnec  is  obrcurus,Currcrc  rcnipusfidcico-' 
milLrio  ctiatn  prms  cjuaii)  fit  ci  rcftitLta  hcrcditas,&  quamuis  nulla  iplius-- 
propria  ncghgcntia  frt,imputari  lamesi  ei  lugligemiam  hcrtdis.  Rairoc^ 
quiaci^  hicrcs  aau^u^  rcftitoetithereditaicnbag^di-^^taccm  Ittbcai^ 
&.  q^tidem  fo]aa»noo  ^m  fid'eicoaD|mi(]«riua-qiii  o&tt  rcftiwtioacm  iicml- 
noo  liabctrcafacrcditarjasioboiiisoceeas,aiieRarepo(ik>ita<nec  adione^^ 
vUasexcrccre  potcft /.4/>^r4/ar  j.^^^ieid fit autemT^MiwK.  deJtkMoTi  akf-- 
riusquam  hcrcdis  negligentia  vilacflcpptcftcoivsfationemhaberi  opor' 
tcat  in  fauorcm  dcbitorum  ht rcditariorum,qiii  temporsl^  duninxat  licuo^ 
nc  tcncntur,vttant6citius  Iib€rentur,nc  cnim  ratio  vlla  eft,  cur  dcUitori* 
hus hercditariis  cripi  dcbeat  commodum  praIcriptionis,quod  cx  lapfo 
^rti  nanafcuj>tur,5umpef  cojjnonlictcru^uoininiu  co  um^uiccoiioc^t 
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i^GmA  hflfede^qai  ooaacaiendi  poteflactui  babni^licct  fiimrom  ei  eo  ik» 
vi  fidckomaii&riiis  tgnorant  JjBdatur^qui  lcilicef  tii6  minus  temporis  ht« 
iMturus  e(l  id  eo«  pdft  ceftitiicam  hereditatcm  conucnicndos.  Quamquam 
C\  poil  hercditatis  rcftkutionem  ipfe  qucque  nf»Iigcns  (it  in  agencio  ,cum 
ci  fnpertucrit  tantum  tcniporis  cjuantum  ncccflc  tuit  ad  contclbnciam  Ji- 
tcui     pcrpctuandam  a<;:tioncm:Lrit  fanc  t]uod  ipli  cjuo^uc  imputetur  cjua- 
rc  non  tucnt  diligcntior ,  ncc  ipfi  tencbicur  hercs  ob  priorcm  fuam  negli- 
gcmiam  quam  purgare  ipfc  pcr  diligcmiam  propriam    ▼oJuiflct ,  vtique 
poMiffei^  Quid  crgo  fi  ntereftitotiai  herc«ttittia  tottiin  tempus  pncte* 
fitrttlncra  <|ood  proponi  potacrat ,  &  dcbuerat  hercditariaa^o  illa  tei»- 
poealtaPAmifracritadionontaMnkmhcrcdi  fcd  ctiam  fideicommiflario^ 
^pMa  verum  eft  dicerc  dcbitores  tcmporc  liberatos  clTc ,  ncc  aJias  a^iones 
pcr hereditatis rcftiturirncin tranflre poflc  in  fitieicommifrarinm  ,  quam 
qux  reftiturionis  tcmpoi  c  laJLux  Init  hcrcdiJn  cjuarum  numcro  ca  cfic  non ' 
poteft  cjuiE  iam  tum  fit  tcmporc  fublata.   IdcmqncclUl  rcflitut.T  hcrcdi- 
tatistcmpore  fupcriitadio,&  aJi(^uidtcniporisad  cam  inftitucndam ,  fcd 
minus  quimnecdfefictdUtemoonteftanutmifa  vc  fideicommiflarius  no 
propria  ncgligentblodtcmporisanguftiaimpedfktarnepollit  Ittero  conb 
tcftvMicquc  cogamr  pati  vt  dics  aaionis  esealyVtsv /wdt  fiS^i^Mf  t^.f.  vk.^:- 
IfiifJXex  ^$iik,mif*mMor»'Son  cnim  eo  minus  veru  eft  perire  tcmporalem 
a&ioncm  ci^mpcrdcbitorcshcreditarios  nihil  iadum  Ht  qucminus  /luc 
abhcredcfiue  afideicommilfario  conDCi3irentur,tamctfi  heredis  folius  no  - 
etiam  fidcicommiflarij  ncghgcntia  intcrcelferit.   Scd  vtrocjuc  liio  cafu  tc-^ 
ncbiturfidcicommiflario  i7crcs,vtncghgentiae& cuJpar  fux  rationc  m  rcd- 
dac,  pcrinde  acfi  «cdcs  hcreditarias cuipa  fua.  vcl  igne  abfunii)  vcl  vfucnpi ' 
pa0i]se(fcit|ciBndiinceniUomdPvitcapidnemorohibrre  potniflet.  Qiiod 
ft  Acoirfii»  8c  ccteri  omncs  bene  tradtint  iUt  iUf^tffMxijimfhr  zi*  f,fed  n 
mm  i»#tiMiccnipafememia  8c  cmeiKiatfonefcri^iuifusinprarccdcntibusft. 
Tencbimrtiitcm  heres  non  alta  atS^ionc  quam  cx  Hdctcori)itti(1b>vt  fcihicet : 
fidcicommiifum  adhucpcti  poffiKjuafi  nondum  rcftitutrm,tamctfi omnia 
reftitota  fmt  prxter  adioncm  iftam  temporalem,vt  eucnit  cjuotics  aliquid 
deeft  rcftituiioni  ex  eo  quod  rci^itucre  hcres  dcbuit  d.Lfiherci  yc.f.iJ.dt bi- 
t§r  ^^,v«rJlne^uefiiieic9mmiJJumeodMtHl.  Atque  in  hocvtdixi,omnc«  in- 
tcrprctcs^confcmiunr.  Sed  quid  fi  heres  non  iic  foluendo  ?  lidem  pu-' 
t«irdbiite>cife4llo>caliiadioiicm  (bblMliariam  aduerfos  dcbitores  quam 
■itJihtmios  acfi  ODndum  «tfftit  Mbcnitl »  AAioncnt'  inqnam  vttlcm    cK : 
iUafl^itstc«Hr'Conf^c]uantur ilh  Jucrum  ciriiegligefftia  licrcdis  in  prrio-- 
diciomfideicommiflarij.  Sic Cnim CaftrCnfis  qucth  cartcri  fequitntur  /idi 
<^.<I.T>//iw.  vbi  addit,quod  magis  cft,  icJcm  admittcndum  eifc  fi  trric  ided^. 
tcncri  hcrcs  non  pc(fir,quod  nontuerit  in  culpa  lata,ci^im  non  nifi  Jatxci!!- 
p^  nomine  tcncatur.    Mouctur  autcni  C?ftrenfis  ex  leo.vltirn.  D  de  eo  fr>- 
^uemfati.ertt  in  cuius  principio Vlpianus  fcribit  ex  ilJo  cdicto  adv.crfjs  cura  • 
oui  dolo  fccic  quominus  quis-iA  iudicium  vocatus  ftftat,]n  iadum  a<< 
ai«mctt  cmpti»f«f^atmi'«Aotis!Mt«r^^^        In  qoo  indicio», 
jn^tt  %  Mttcitlir  §t  ^id  teertriff  tattri*  4b  cifm  rcm  ,  Woti  reut . 
wafm^L^M/Mfm  r«i.iMtritaM-t«f|ifittiCtiifc'.taionc^ibcrttiit%^ 
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rit.Tuni  rubiicit  T*Une  fiU  ^ut  doio  fecit  tfuominus  tn  ihdiao  fifiMtur  folutndt 
won  fuerit « d<fmN4  erit  Adnerfw  ipfnm  reum  reftttHtomam  Mfltonem  compettre^ 
n€ propter  dolum  sitetmm  retes  lucrum  fnctat,  (fr  ^iior  damm  ,Mdfic$atmr,  Mo- 
«ictorctiaiii  fx  k^fkmefifltmmo^  $,  i.</«/r{4/.i.  vbtlaliaiiMCridaiisd^. 
ao  qtti  hereditateiii  ex  qua  leniBs  eio»  inftitntiia  eiit»rcftitiiere  akert  roga* 
tus»ettiii  ierttum  antc  aditionem  alteri  vendiderat »  qturrit  «n  heredita* 
tem  reftitttcre cogendut fit is »ad qoem  hereditas  cx  cmptione  ierui  hcrc- 
^is  (crtpti  pcrucncrit.  Ecait  compcllcndum  cflc  ad  HdcicommifTi  rcfli- 
jtutipncm cutii  <]ui  fcruum  fuum lircrcdcm  fcriptum  vcndidit,  cum  prc- 
cium  licrcditatis  quam  rcflitucrc  rogaiu^  eft,nabcr.t.   Is  aurem  ,  inquit» 
ad  quciu  hcrcditns  cxemptienc  fcrui  licredis  icripti  pcruencrit ,  cx  caufi 
cogendus  crit  fidcicommifTum  pratilarc^id  eR^Ci  doaiinus  ille  ferui  hcredis 
icripti  foJiieiido  non  erit.Mihi  tameii  ne qoe  ven  videtor  ifla  Caftreofis  ic 
Aoitrorttm  ieateDtiaf ocauc  cx  fupradiAis Jodsbene  probttrt.  Qijd  coini 
potcftimpiitaridebitoriDus  hcrcditariis  qui  temporeliberati  fuRt ,  vtpoft 
cam  Iibcratiooem  recidantin  obligattooem  Sc  adhucconueniri  podinrtacfi 
lion  cflcntlibcrati?  Autquomodofieri  potcftvte»tinc^i&  finita  remporc 
zB.'io  refufcitciur  ?Scio  tempus  non  cffc  modum  toilcnelac  obligationis  A*^. 
sbUgatufnum  fere  ^^.f.  pU(et»D.de  oi>lt^.  ($r  aEl.  quo  argumcnto  videft;r  vri 
/iCQiiiiias ad  dJ^vIt,de eo per tfnemfuii.ertfScd  feparanda  cfl  hac  partc  obli 
gatio  ab  a^ione.  Obligatio  quidem  fcmcl  cootraifta  non  potcil  ipfo  iore 
soUiA  6oiri  temporcqu  ia  nec  ab  initio  poteft obiigatio  conftitoiad  tcoH 
|Mis  vt  (criptom  Aitfd,§  ^Ut$itvhi  ratio  additur >  aooniam  id  «jood  ieoMf 
dcbcricfl^itnonninccrtisAclegitimis  modis  dcoeri  dcfiiiitvintcr  «pwf 
tempos  non  cft.At  adio  tcmporalis  finitur  tcmporc  ip(b  iure,nec  ficri  po- 
tcft  vtpofttcmpusipfo  iureconipctnt,cum  ab  initio  cam  I(  gem,  natorarn, 
&  condicioncm  habuerit  vtccrto  illo  tcmporc  finirctiir,piit:i  adioiltrcd 
hibitoria  cx  cdiliiio  cdido,vcl  pra:toria  qu.T  vcl  quia  rci  pcrfecutioncm  no 
comincacvcl  qua  alia  cx  caufa  fit  annalis  vt  aibio  dc  dolo  let.tttheueriarifJS' 
4i««^/^c^4£l(i«.Alio^oi  diceadom  eflctianUMsaAtones4ioanKa 
iurccfle  pcrpetuas^noUasvirbtemporalesnifi  opecxccptiamsf  qoodttJ- 
liiincft.  Sont  cnim  adtones  qotedam  temporaki»ficdite  qoM  certo  taa- 
ti^mtemporcviuant,poft  qttodtemposcum  fint  mortfue  8r  percmtpar  ne- 
Ceflc cflct ilbs  refufcitari  vt excrccri  pofl(ent..Erant  autem  o/tm tcmpon' 
les  folac  honorariar,non  ctiam  ciuiles,vt  Iuftin.fcribiti>ri!i(f.4^*f'^jP'^» 
por.4nion.  Hodic  vcro  etiam  cuiilcs,poft  ie^,^.^  ^.odepr£fcrtpt>lo,vei^o, 

annor.  Ciimcrgo  temporalcs  adioncs,  quas  reiidat  funi  iu  ^^'^JJjJ^ 
fe(U(UCiida^  /  finittc  &  mortuac  repcriuncur  »  eo  teonporc  qoo  ^^^***! 
tiif  |M|j||li^  certd  nequit  ,  vt  fidcleoainiiflario  vnqaa»  ^ 
competant  >  vcl  dcntur  ,  quandoquidem  in  eom  tranflatx  iK>n  funt 
per  rcditutioncm  hcrcditatis ,  non  ob  id  Ibljkm  qudd  transferri  non 
poiCt  a^io  qust  iam  iwJJa  eft  tanquam  tempare  finiu  &  extinaa, 
Vt  dixi  ,  fed  ctiam  ,  qaia  cum  noftri  velint  eam  aftioncm  non  n>" 
in  fubfidium  dari  aduerfus  xlebitorcs  libcratos  ,  &  ita  dcmum  linc- 
res  aut  non  fit  folucndo  ,  aut  in  lata  cuJpa  eflc  non  probctuf  ,  p'^*'** 
clk  v(  contra  hcrcdc»  agi  oportcat  aut  iaitcm  agi  poilic  >  ^^jg^ 
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Jke  a^ione  ifta  fubriJiaria  tradctur.  Prtus  ergo  cirec  vt  adio  ilJa  qnar  con- 
«ra  heredcm  eo  cafu  compcctc  >  transtcrretur  in  iidcicoinniiirarium 
cjuam  vc  tranflata  dici  poilet  tUa  <^uani  intcrpretcs  danc  contra  li- 
bcratos  debitorcs.  Atcjui  ficri  nonpoteft  vtheres  tramEcrat  Cuntra  fc 
ip fiim  a^ioncm  vllanitprzfcrtini  qua:  u6  c«mpciierit  dciuncto»^  cui  cau- 
/aiii  dcdcric  negligcntia  hcrcdisqutm  illc  adniifcrit  pol\  mortciii  dcfundi 
adeoque  polt  adican)  hcrcdiiatcm.Hcrcdnanam  cnim  adioncni  ciTc  ncccf- 
ie  cfl  vt  in  iideicommillarium  tranfl.ita  intelligatur  per  rcfliturionein  cjc 
Trcbciliano  LiJmm tnmen  2,y.$,^it$ ex  TrekeUiane  ad  SC.Trebell,  Adco  vt  C\ 
c^uas^dioncshcrcs  acquiHucrit  poi^  aditioncm)  quamuis  dcpcndeanr  ac6* 
n-aittu  dciundi)  &  quas  idco  in  HJcicomnuilarium  tronlirc  a^quuin  (it,  fpe- 
ciali  tamcn  ccDione  opus  fit  ad  eas  transtercndas:  Non  futiicientc  fciiicec  in 
cam  rcm  potcfUtc  Scnatufconlulti  r  vt  in  clcganti  fpccic  Lfiheres  pecuniam- 
j^^od*  £rgo  mulio  miniis  iieri  qucat,  vt  per  rcilitutioneni  cx  rrcbciiiano 
tranfeat  in  hdcicommidarium  adio  vlia  comrahereJitarios  dcbitores^ne- 
quc  dirccta,<]ifam  ponimus  tempore  fublatam  clic,nequc  vtilis  &  fubiidia- 
rta^quia  non  cil  hcreditaria;cum  non  compctat  nili  ob  ncgligentiani  &  egc- 
fticcm  hcrcdis,qui  nec  ea  ccdcrc  poteft,cum  tantum  abfic  vt  jpli  poflit  dari, 
vt  ncc  eam  imcrprctcs  dent  fiJcicomniiirario  nifi  in  fublidiuu)  cius  c|ua  hc- 
rcs  ipfe  tenetur.  Iliud  vcro  longcabfurdius  cfl  quod  Cafireni)saddit,£que 
dandara  a(5tionem  hanc  fubiidiariom  aducrfus  dcbicorcs  hcrcditartos,li  he- 
Kcsnon  tucric  inculpalata.  Etu  cnim  vcmm  cft  non  tcncri  hcrcdcm  Hdci- 
comautlario  piopter  dcpcrditas  rcs  hcrcdiiarias,  aut  dctcriorcs  iadas  nilt 
lata  coipa  iiucruencrit  W.  /.  muher  iz.     fed  emm  'D-  ad  SC.  Trehell,  Acta- 
mcn  tanto  minusitcjuum  cA  ob  ncgligcnciam  hcrcdist»neri  dcbitorcs  iam 
Ilbcracosciim  hcres  ipfc  non  tencatur.  Nam  licct  arcjuum  eflct  tcncri  cos- 
in  fubfidrum  vc  noftri  volunc ,  hoc  ipfum  camcn  quod  dicimus  ccncri  (|uein 
infubiidiuranOn  illud  cft,  lca  dcmum  tcncri  fi  alius  non  tencatur,  fed  hoc 
porms  c  oontrario  ita  dcmum  tcncn  fi  alius  ccncacur  cjuidcm,fcJ  cihcacitcr 
oonueniri  non  pofllr,  vel  quianon  lit  foiucndo  ,vei  qua  alia.dc  caufa  ,vt  in 
iis  iplis  kgibus  quas  pro  fua  fcncentia  Caftrcnfis  adducit ,  Id  cft  iw  /.  vlnm. 
D.  dtec  perifHem  fath  ent.  ftf  dufa /.  pUne  fifiimm  o^- f-i-  de  legMiis  pri^ 
mo.  do  quaruiu  taiucn  faiumu  &  rationc  paulio  iuliilstradandumno- 


ERROR  QVARTVS.- 

^efentinti^&rdti9ne:i,tJt4nprincipiD.d4  e§  perfuemfAG.eritt 

X.hoc  cdi^o,  inquit  Vrpianus»  aducrfuscura  qui  dolo  it^ 
eiCf  quomtnus  quisin  iudiciumvocacusfiftactin  fa^ra  a- 
(^to  compecirc^uantiadori&^interfiiiteum  fiftir  Iuc]uo  iudi- 
cio  deducitur  li  quida^r  araiferit  ob  eam  rcra.VcJuti  fi  rcu» 

  tempore  dominiumrci  fibi  interim  adquiflit)  aut  adionelt* 

bexatusiucrrty.  PJaocil  is  .qui  dolo  fcjcerit  quQminu&in  iudidoiiftatui  ibXr- 
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ucndo  non  fucric>xquum  crit  aducrfus  rcum  iprum  rcihtutoriam  adioncra 
competerc)  Nc  propto:  dolum  alKiiuQi  rcus  iuccum  £acMt  $  &:  ai^r  ci<kau)o 
a£iciatiir.  Verba  MnKiMiciiri]ue  V^piaiu»  ex  auibi»  j6>tei»BiA>kiiora  fiMr 
inferre  genetalitdr  »  AdHoncm  «eaipQte  aip  Aa>falipt»jilN>iittiiiiiiu  cfi^ 

aducrfus  cum  qui  ob  alienam  acgrigemiainiibMraciitcft,ii  ia  i)ttiiiegligcASt 
^itaiion^t  folucndo  ,  «laoquicueniaCYiinlkilMM^teil^^ 

noceat,cui  nihil  potcftimputari.  Quam  tanien  propofitioncm  geucraliter 
vcram  non  eflc  apparct  fatis  vcl  ex  co  folo  quod  proxmic  di/puC  iUimusioj 
j>erfona  dcbitoi  is  ncicditjrij  qui  cara  non  nili  temporali  a^^ione  tcncrecuff 
Jiberaciis  fuit  tcinporc  pcr  ncgligcntiam  hcrcdis,  qui  avtionis  tcuipus  cxire» 
paflus  Cit  aiue  reditutam  hcretiitatcm.  Huc  cnim  ocgauiiuus potic  vUo  cafiii 
^eonucoiri  kJ6imaDmmi(hTio  quatiMus  ouUufliiiabiiuro  rcgritUiim  aJiieqfiifti 
Jleccdfnegltgencleniifiuc  propter  eiua  inapiaui^liic  quodiit  httra  iatacalM 
pani>cutus  folius  nomine  teneatur.Dcbeccrgoibpradicta  Vlpiani  fcntcotia* 
&  ratiocinatio  rpeciaiinsintclligiydtadcnmcafiun  reilringi  quc  Vipieaae) 
tra£^at,aucad  alium  fimilemjid  cil,  in  quo  rcus,non  tantuni  Jap{'u  tcmporit» 
liberatus  fit,fcd  ctiam  doio  malo  ahcrius,  &  citra  culpam  eius  cjui  agcrc  po- 
tuit,qucnj  lcx  ponit  cgilfcjcongruo  tcmpure,  ac  tan)  cpport.Jic  v  t  actionis 
percmptioncm  impcdtcurus  fueric,  l\  rcus  qui  lu  ludtciu  iil^  ticbucrat,doio 
ait<^itt<  i(ccattn>4iciafiiitfcc4i<>cenim  caiiiAemonon-Ti^ 
.dw^HlnAdemcioiinocetac  eiftorcniiiiibileitiputari  pocefl»eibn  £io>teinpoff4> 
ifijftiaierit  a^kionem»  y .  h^Smque  vtlncmra  icntiat  jreue  cit  dolo  impediaKiaei 
^uanMmnonfiiiBcitipftparticeps  doli.  Qgi^ioiusyiiiusaitcrillcutiiooec*^ 
non  debetjita  neque  pfxMSc*  Prodeficc  autem  >  ff reus  iudicio^xempcue^ 
adc5  liberaretur  tcmporc  vt nullo  cafu pollct  conueniri  ab  actwrc, ncc ii a^ i 
liam  mtlcinniiatis  confcquendarrationem  actor  ciTet  habituriis.Diccs,Hac 
rationc  fi  bona  lit,  perindepofTc  dciendirNon  dcberc  igitur  rcuui  tciijporc 
iibcrari,quamuis  doio^s  fic  folucudo ,  Cum  non  poiUc  ci  iibcratio  cuntin-, 
&ere  guiii  lucrucirfcec jpfeicnwat.caC4iolQ  aJieno«ac.pcotarie4quin4oins 
fieiMis.ei>to^^fitMn^ 

elMij|iii;ont,cum  vtiliteiri^^  &  tmmcdhu, 

tMMTam  haberec  a  doio^ilaio^l^mlQtf^dbm    eo  doio  alineeieBMUini 

pateretur.Quid  enim.tc&rteius^qut  dolutnpsilus  efl  quoJ  lucrumfx  eo  do- 
!•  aiiquod  fcnf  irus  fit  aducrfarius^fi  niillum  ipfc  cx  co  damnum  patiatnrPSi- 
quidcm  dici  folctquod&  vcridimum  cft,  id  quod  vniprofit  necalijnoceat 
facilc  permittcndum  U  induigcndum  clfc/.i«  credtimreii.O.  deeui&,  L  i.  $. 
itemyarMinfi^»1DilkM0a^HUif^  Atquiileutrum  liomm  in 

propoilulpeeiMi^HH  s  quidolo  malo  fecic  nc  in  iudi- 

ciorcuil^Licli^ipBcx  vna  partc  vcrum  cftlibcrart  reum  ipfoiurc» 
ttilit^liagM^i^  doluitiadmifcrit ,  quam  quiaprzterieric  tfmpne 

intra  quod  excrceriadio  &potiiit&  dcbuit:  £tidc6  iicct  alicuius cxtranci 
doius  in  care  inttrueneric  qui  amittenda:  aflioniscaufam  dcdcrit ,  Non  id- 
circo  tamen  a<5lio  poteft  aut  pcrpctuari  aut  in  longius  tcmpus  cxicndi  quam 
ipfius  naturai&  coJicio  fcrat.Proindc  flniri  cam  tcmporc,  &  ipfo  iurc  quali 
roorte  cxtingui  nccelTe  eft :  Nam  &:  iini i ccur ,  ctiamli  nuJiius  dolo  intcrue- 
Qif  ncc  cciapus  prxteriiflc^Non  crgo  propcer  doinm  immediat^  finicurUcd  * 

t^im^mmf(9iMid^^  qooiieempus^prMKiiiii 
'  H  icctderit 
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_,_„itDroptcr  doluni.  Ex  altcra  v.,oiiaftenulIuiii««oi«loAin»ain 
ttttitBrador, Ci poiTu  indemniiatc  plcnidiinam confequi  ab  illo, per  quei^ 
la<5him  cft,quominusrcus  in  iadicio  fiftcrctur.  .4^.|i  cenim  parauraaftio- 
ncm  habicurus  cft  aduerfus  illum,inj6  paratiorcfv.  cju;,ni  .itiwci fus  2]iuiu,q|ii 
in  ludicio  Uih  dcbuii.  um  potucrit  ad  o  q-    't  =  .  p^.»c  finita  cft  longiorcm 
Kabcrc,inagif<iu«pcrplcxania<:impljcitanj  Uui  q-^flioncn^.  Icitiu  dcficit 
lioccafiic^uicasqiictbadeatvtadiiec^rcutn  Tcmporc  Jihersrun-  detui  a- 
«»fieiliciMoria«qaaiiHiisicafuiiiriiBi(itvcex  tertjjdoio  reus  lucrwiifen- 
tiattctkm  iion  criim  illud  concurrat  vt  ex  co  doIoaCior  demno  adficiatur,  At 
ctim  isqui  dolum  admiru  folucndo  ncn  cA,  cquitas  maxima  pro  adoreW 
cit  vt  ei  fuc  -urrendum  fit  per reftitutoriain  aaionen.  iduerrusreuin  ui|if tfi 
tcmporcIibcra^un.rScd  n«n  tam  quod  dolum  pn"  s  fi^i  tcrt]0,fluimq«6<l 
nihil  fitauodcipoirit  imputari ,  qux  res  praMp ;:c  l.  •  '-rah.lcm  eumreddit. 
Alioquiaralioillavnkafufficcrctadrcltitucndair.ahr.ncni^qrrtempo 
finicaefletK)o6(l'tcrtij(loiocaperempcioa(^ioniscon(  -  i-Li,  cucniret  pro- 
ciadnblovtdolBsiUe lettiiiioceretsteo^iiiiiisfcjliceciibcrationcm  in  pcdi- 
ret^egisaageremiMneaaori dolusidemiroci  rct.  Tamaoteni  abrurdum 
&ifiiq«umeltno€ei<eiitdrei^qiitoaaori,ajn  cam  proadorcilludquo- 
que  concurrir,vt  nihil  ci  queat  impurari.Nam  liccr  por.as  ncc  ipfi  rco  injpu- 

tariquicquampoflc,vtproinocpirvtr;ufquecauraeffcviileaiur,&confe. 
qucntcrbuorabilior  conJ  cio  rei  quam  ndoris  cx  vulgataiuris  regula,Idco 
tamcn  faucmus hac  partc  potiiU  adori  quani  rco,qu6d^cerrat  n ftor  dc  da»- 
■novitando.rcusvcro  dciucfocapcaado,cum  iiti^  tcici  qua;d.ini  acquintio- 
Bislfbcrariabobhgitione&aaione/.)f/?///«i*i6d.,*/^,/.i).  clefiut.  l.fptcns\u 
M^»0ff^.O«^4iri^/f/4iitemqnoniamaliterpo(itoiurc,  ficret,  vt  dolus  ter- 
tij  nocerct  adori»reo  autcm  non  tam  noceret»quam  non  prodellct.  H^ftka- 
ta  nimqueaflione  aducrfusrcum  qui  proptcr  dolamtcriijfoitteri»poreli* 
bcrJtns,non  fit  Jurior  condicie  rci  quam  ruil]etantedoJumadmi£rum  , 


dolus  tcrtij  non  profit  rco,cui  non  aiiter  prodcirt-  p  ^llet,  i]uaa  7!  i^:  inroxio 
fr  diligcntiaaorinocereUdenimconrequenscrLiurii  ifguU,  qua:  it  do- 
lum  vnius  alteri  neqae  lucro  neque  dano  cfle  oportere.  Ncquc  contiariuiu 
eft  qood  fuprJk  admihmusjncn  cffe  jniqoum  vtallquandoctiam  dolus  vniua- 
altcfi  profitJamenim  monuimuseodcmnm  cnfj  admitti  hoc  p^fl|g|gnj 
nc  altcrins  inrommodo ,  &  detrimento  id  fiat;  Vtebenit vdm  is>  niiuHU» 
malo  reus  iifti  prohibiius  cft,foluendo  cfle  rcperirur ,  ob  idquc  ipdemnita- 
tcm  aaorip!cni(rjmam  pi^llare  potcft.  Enin.aci  o  cu;n  dchitorcshcrcdiia- 
riiiibcratifuntpcrnegligentiam  hcredis  qui  t.  Ui^.oralis  ac^ionisdicm  exi-  ' 
re  paffu$cft,nihiltale  cft  quod traaar:  polIit.Nim  cum  hcrcs  iWt  l-t  qui  fp- 
liisageccpotuit,&dcbBitancetefticatam  hcrcditatcm,ci  vcro  po/Iitiinpu- 
tari  cur  Don  egeric  (  aaionam  entm  temporaliam  vtllia  iflcrunqi'  c  funt  ti- 
pora»necaIiiscurruntqhim  qui  agendi  &expcriendi  poteftstemfcienMi 
Iiabucrunt  Uum  fex^s-^Je  xd  rUt.eMil,  U  D.  dedinnf*  tenifr.  frdfriMJ^Mi 

^'"'fegj^  ^  ^^^^  ^^o>  ntc  fi  agere  j  1 1  c  vel  i  ttM^S 
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hcLcditatem  reddat,puta  quod rideicomnMlTi dies  nondum  ccfTcrit , qaia 
eflquodci  jmputetur:  Adeo  vcnccaftjodcdolopofruhoccarncompetcrc 
jn  eutii  c)ui  dolum admifcnc ,  n.fi  in  hoc  ipfo admjflus  fit  dolus  vt  dicsadio- 
mitx<ict,i^e  priw^.  f.idcm  Toirtpomusrekrt.*!).  de  tioU.C'  $.  penidtimo  eiMf- 
Jein  le^ts.Eifi  autem  non  fimilitcr  potcft  ratio  hxcobiici  fidcjcommifla- 
ri  >  y  cui  fanc  iinputiri  ncciu  t  cur  non  cgcric  ance  qu^m  a(flionem  ha- 
btrct:huc  ipruiii  camcn  c(\  qi  odfitcit  vc  tantd  minus  rcititutoriam  adio- 
ncm  iltam  polli.larcpoirjt}  Cum  ncc  dc  co  qua:ri  oporic*t,  An  alitjuid  ci 
itnputanJu  n  fir,  cut  non  cgeiic  ,  qui  aocic  etiamfi  maxime  voJuillct)  ta- 
mcn  non  poiu.lici.  Ncc  cnim  vil.c  ipli  a(ftioncs  compcticrunt  ,autcom- 
pctc:c  ^'^'tuerunt ,  n  h  cx  Jic  re{ti:ui«  hcrcdjta;is.  Qiiam  ob  caufam 
titcmdiuu  cU  ,  nc(]uc  aclionetn  vlUm  vidcri  euni  amihire  >  qui  adrio- 
ncin  illain  fin  tain  tcmpore  nunquam  habuic,/f^f  non  vtdetur  rcm  amtttere 
2i.''ge  T.cn  p»u(l  Vid^H  ioi.de  regtdis  iiois.  Prius  enim  erat  vt  incipercc 
habere  adlioncm  ,  quam  vt  cam  Iiabcrc  dcfincrcr,/rof  Titio  yfwpuciw 
^6.dr  londi^/ione  o  dcifior.Jhstio)j&.  Cur  crgo,aut  quo  iurc  vel  iuris  co- 
lorc  poflit  fiJcicommiflarius  pctercvt  fibi  rcflituaturaftio  ,  quam  inops 
&r  egeuus  hcrcs  tcmporc  ,  pcntc  pairuscft  ,  ciim  cam  ipfc  non  amiferit? 
Qj^is  vnquam  audiit  ,  rcftitutoriam  adionem  alij  compctcre  vcl  dari, 
quam  qui  priftinam  amifiif  Non  enim  amiflam  cflc  a&ionem  luAcic 
vt  rcibtui  dcbcat ,  nifi  ille  ipfc  amiferit  qui  eam  rcflitui  petir*  £t  hoc  fa- 
Bc  ciVqtiod  Caftrenfcm  fcicllit  non  animaduertentem  ,  Aliud  cfle ,  Aftio- 
ntm /implicitcr  amifljm  dicerc,  Aliud  vcro  amiflam  cfle  ab  co  ciuircfli- 
tutoriam  poftulct:  quod  poftcrius  lamen  omnino  ncccflarium  cu  vt  lo- 
cus  ficri  polfit  ^quitati ,  qwx  aflionis  rcftitucionem  fuadcat.  Rurfum  nemo 
dixericciufinodi  adioncm  hercditariam  qu.x  finica  fic  tcmporc  antc  red- 
ditam  hercxiitatem  rcflitui  dcbcrc  iicrcdi  qui  cani  amifit ,  cilm  dcbcat  ille 
fibiimpucarccuram]rcritqu3mrci!icecagendo,&  cx  ea  litcm  coutcflan- 
do  potcrac  perpetuare.  Ci\m  igitur  ncque  rcflicui  pofliic  hcredi ,  quo- 
niaminculpafuit,nec  damnum  vllum  fcncire  vidctur  quod  cx  culpa  fua 
fcntiat :  Ncquc  fideicommiiTario  qui  nihil  amifit,  prorfus  confccjucns 
cft  vt  nihil  inhacfpccic  de  reftitutoria  aftione  traflari  pofllt,  vtquc  ra- 
tiocinatio  iila  Vlpiani  in  dictx  Uge  yliima^  De  eo  oer  qucm  J.tciuin  eritf  rc— 
ftringendafit  acicumcafum  quo  cuenirct  vtcx  Jolo  tcrtij  luctum  fcnti- 
ret  rcus  5c  damnum  ador ,  cui  nihil  impurari  potcft  ,  fi  non  ci  adio  rclli- 
tuerctur.  Catcrum  nonfuflticit  qu6d  nihilpoflitimputari  ei,  qui  re^Jtu— 
toriamadloncmfibi  Jaripoftulai  ,  nili  &  adoripfc  fuerit  ancc  amiiraiu 
a6tionem  &  ille  ipfca^lor  qui  cam  amifit,Quorum  >ncutrum  couuenic 
fidcicommiflario  cfe  quo  dirputtimuspoft  Pomponium  iii  dici^  le^c //  heres 
injlitiitus  jo.^.vltimoD.ad  S{rt4fufioriJuliuni  TyebclltAn:.>n.  quippe  qui  ncque 
tlef.ido  egit,  nequc  agcrc  vllomodo  potuit  ante  rcftitutam  hcrcditarcm>. 
ncc  proinde  aflioncm  a  fc  vllam  amiflam  conqueri  potcft ,  qui  nunquam 
co  nominc  vllaiTi  habuir.  NuUimne  igitur  qucrclor  caufam  habcc,  quafi 
nihil amifcrit?  imo  habct,quoniamaliqaidamifit  ,  fcd  h:ibctcontra  he- 
xcdcm  ipfum  ,qui  ai>iicccndoaclioncmhereditariam,fccitvt  tantbminus 
dTctin  ficrcditatc  quam  poftca  rcftituit  ,&  inqua  hodie  tcmporalis  illa 
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iftfeiiivenireciiriade($qaeperpetuata  per  coatcibtioncfliiiit  ^tem  qno4 
flM  eft  adimiU  ccMBoiodmii  <e  cAc^  ii  iieret  diligentior  &iflct  aut  m 
agendoad  extorquendarn  condctnnationcm  ,  tiitln  czigend«  poA  recii* 

tatn  condcmnationem:  Obidquc  nimirura  dicimustcncri  hcrcdcm  ,Non 
vtcum  rciiqiu  hcreditacc  reftituat  cam  adioncm  quam  amifit  pcr  fuara 
nceligcnciam  ( rcftituere  enim  nun  poteft  <]uod  nec  habet  ncc  amplius  cll  ) 
ieavtrcftitiiatiierediutciii  ipfam  ndcicoinmj^riaui  >  Quafi  nibii  videa- 
Ctirreftitiiilk^atiioiircftitiiittotiiiD  id  qtiM  hcredicacit  fiiit  Lm  fiJektm- 
mjfm^  iS»  I.  «MfMT  59.  iferf.  WHjue  fidtkmimfjfum  emlem  Mti  A€do  autcfli 
luK  Aiit  hereditaria  &  in  herediute  nioRuo  tcflaitore.  £t  quanDais  ve< 
niiii  ikiiiliilooMgts  heredeni  retinere  qHicquaro  cz  hercditare  rcftituen. 
«Ia,cikaiei  non  minus  inio  priAs  quam  ndeiconimi/Tario  amiirn  adio  fic. 
Illudcamen  etiam  vcruni  cU  ,  minuscumreftitucrc  quam  abcorcfticni 
tcllatoi-  voiucric ,  q  lamque  hodic  rcftitucret  Ci  ncgtigcns  iilc  uon  tuiflct. 
Sed  racio  ha;c  folum  hetcdlcm  HdciCoroiniiV.ino  potcft  obiigare  vt  indenv- 
DicatcmciprxftecliponicjQon  ecicm  dcbicorcm  heredtttrium  libcratwii 
obftringerc  vt  moctuam  aAooem  cootta  ic  icfticiii&rediifiitari  pati»- 
tor  9  ^H»  id  foliim  qoM  iiccet  qoi  pisrftarc  indcmoitatcmdet>cret  >  non 
iiti<^aciado»  Cvr  enim  ob  inppiam  bcccdis  cogatur  hoc  pati  debicor 
qui  quod  ccmporc  iiberatus  fic  aSione  tcmporali  ,  non  ab  ipfo  hercdc 
lial>ct ,  fird  i  (olo  bcnclivio  iuris  quod  adioncm  fcccrac  tcn  porolcm» 
<^iiamuis  negligcntia  ticreJis  illa  nt  <]ux  fecit  vc  praficricrit  tcuipus  a- 
CtiouiSi  quod  aiioqui  non  iucrac  praetcruuruiu? 


ERHOR  Q,VINTVS. 

Ved^iettiyejlifutoria  (juamJdt  flp-  in  Jicf.  I.  vlf.  Deeo^er^uem 
JfM^ni.£t  dd  i.drlMnto  1 8    doU  i 
D.de4LL 


Viik  IT  Kcc\irCiasadJ$Sf4mftgemTfltimmD.Je9§ 

fer  tiuemffSMmeriii,  An  artibilla  rcfticucorUquain 
Vlpianus  ait  compcterc  axfkori.aducriiisreuni  ex  tcT* 

t  i<;o!o  libcrarum  fi  is  qUi  dolo  fccic  non  fitfolucn- 
Ut;,  iircctaautio  lit,  an  vtilis.  Et  rc/j>ondct  primuiu 


i>; r  "Hi.un clTcjpoltmodum  air  c(lV  vtilcir..  Bairolus 
\.';o  vttaun^ue  opinionciii  dcfciidi  pollL  pi»i't  ,  fcd 


diuerii&^^fimi^^tii»  Cilai  duos  calus  p;«uai  Vipia- 
ou^inquibas  potcftlotcrcjSe  a6tortt>  tioA^fiiiire  impedttoni  reum  quomi». 
adsiuoiciofiuierctor  »  Vnumfi  rcustcmpore  adquifiucritfibi  do'Viinnim 
tci  de  qoa  aecbktur*  Altcram  fi  tc  npore  acquifiuctit  cxciepdoncm» 
ffic  libtratut  Eierit»  Placct  Bartolo  >  In  priore  cafu  non  polTc  rcftita- 
^oriam  a&oncm  dircHam  diJiqnia  cum  donjinium  rci  pervfic»p*o- 
acqoifitain  fit  reo >  fi^ri  nci^Jic  vc  dirci^  yindicitio  qua;  aftod 
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jnu<;coiupctcbat  »  eadem  poftcoui^^lctjin  vruca^Monctr  coh  pctat&eo 
tcuipore  cji  o  um  deriiccff*:  dominus  :  nc  alioqui  di\o  m  folidum  cii'{dc»n 
rci  domioi  induci  vidcantiir,quod  ncquc  ji.rii  nc<]«jc  natUia:  r^iio  auuiittk. 
ytil?.  /.  in  rcbu)  5.  $,fidfiohii  V.  hh  ui.  m  D.coinmod.l^cU  L  ruhtAirij).  ^.i.  D.  de 
cajirrn^^.pecui   Poftcriore  vCiO  calii  dircdam  clFc  rcftituir  liam  adioncm 
quippc  quae  non  tuerit  ipfo  iurc  fublata  &c  extmtla  tcmporc^^cd  tanium  be- 
ncficio  cxceptionis  >  propterta  cjuodtempusnon  lic  inodus  tollendjp  •pfo 
iurc  obligationis/.ct//f;.ifto/;/(w >  e  ^4.$.^iH(t  D.Jc  '.Ihg.  c  •ttiim  D  llindlio 
apcrte fjlfa  eft  j  &  iuris  raiione  ahenirlicut  &  qi^xftio  ipfa  ad  qviar.i  huiuf- 
modidiftinttio  adhibetur.  Nctjbeenimaciiorcn  turoiia  vll.  eft  cjuarnon 
fit  vtilisjcum  omnes  dcntut  ^  Practorc  ex  gquitatc  poft  vecerem  pci  eniptam 
l.fiwiiher  i^.^.AdSC.ycUciafj  Nimiri-m  peipetua  cft  iuris  illa  rcguij ,  liuc  o- 
bligationem  liue  ad:ioncm  feniel  cxtmclam  nunqi;am  rc!i;fcitari  /.  ^«/  res 
^S,$,arcAin  D,de felnt.l.eheumcdupm  9  D.depi.tf  /i^r.m  b.ik  qiiamuis  reftjiu- 
toria  adio  lit  eadem  fpccie  cum  iJia i\\  x  pcrcmpta  fjit ,  non  tamen  eadcm 
eft  numcro  nec  qualitate.  Nam  qu«  fubi Jta  eft  d.ieda  fu :i ,  aut  clFe  potuit: 
At  reftJtutorianon  nifiviiliscirepotell:  Idcoqucprudcntjflimcapiudcnti- 
busnoftrisdi^aeft  non  reftitutaicdrcftitutoiia.  Rcftitutain  eniiri  quidi-' 
Ccret,quomodo  intcrpretes  noftri  linon  dicunr,  faltem  intflhguni,candcni 
ipfam  quse  antca  fuiftct,figni(icaret ,  ncc  minus  candem  numcro  qualita- 
tc  quam  fpccie,  ficut  &  quifquis cam  diccrct  rcfufcitatam  ;  ProinvJc  dircda 
diccnda  clFct  (i  antea  fuiftct  talis.  Sed  reftitutoriam  cu.n  dicimus,aliam  nii~ 
mero  & qualitatc efte admittimus>eiufdcm  licct  fpecic j,3«:  cffcdus.  Et  idcir- 
CO  dici  folcnt  rcftirutorix  avhioncs  reftitucnd^  non  reftitutar  cLI fimulicr.ncc 
compctcrcfcd  dan  l.auAmtiis^.^.Mmellus  (j.e^c/.aci SC.yclleiah.Kiii  cum  ex 
edicto  aliquo  &  ex  iplius  veibis  dantur,vt  1»  l.ii  wqnis  38.  ^.fttjtnsprortcpe' 
nhlt.D.iIefolhf.Tunc  en\m  potcftdicircftitutoria  conipetcrc  ,fciJicercx  c- 
didko  vt  in  fpecic  efJ.yli.verJ.pUne.De  eo  per  quern /j^.r>/>.Cxterum  rcftituto- 
riam  adioncm  fcmper elTe  vtilem  y  nunquain  dircdam,  probari  non  obfcu- 
potcft  r.v  d.Lqtunmi  8 .      niHliens  yerf. pUn^  fnnii  i.dd l'ell(i.tn.  vbi  Vlpia- 
fius  idera  nofter,  a(ftioni  rcftitutona:  opponit  directam. Ait  enim  ,  Si  njulici- 
quae  pro  debitore  meo  apud  me  interccirerat ,  ei  fucccflbrit  polfc  eam  refti- 
tutoria  conueniri,  fcd  &  dircdtajinquit,  ad"tioHe,riihil  cnim  cius  •niercft  qua 
2(fiione  conueniatur.Q^ae  ratio  etiam  oftcndic  rcftitucoriam  adionem  ciuf- 
dempotcftatis&  cftcctuscflecuiuscft  Jircda.  Nam  &ca'tcra:adiones  vti- 
Ics  omncs  in  eftedu  candcm  potcftaiem  habenr,qi'am  dircd^ ,  vt  fcriptuin 
cft  in  /.acito  ^"j.D-de  riegof.gffl.Scd  &  in  eo  errat  BaaoUisqubd  putrit ,  Adio- 
»cm  tcmporaJcm,qua:temporc  finica  fit»  vfoueaJco  t:in-cn  faluam  nianerc 
ipfo  iure,vt  &  direda  dici,&  tanquam  diredi  CNLrccti  adhuc  poflit.Certif  • 
Minum  fiquidem  cft ,  temporalcm  adionem  ita  finii  i  temporc  vc  nuUa  eiu« 
vcftigia remancantpoft  tcmpus  elapfum,  quodab  eo  prarftitutum  fuit,  qui 
adtoncm  iliam  pnmus  induxit.Cum  cnim  ab  initio  fic  indjda,&:  compara- 
ta  fit,vt  non  nifi  ad  ceitum  vfque  ten>pus  poflct viucrc ,  ficri  ccnc  ncquit  vt 
poft  iliud  tcmpus  viuat,quin  circumfcnbatur  edidum  &:  mciis  prartoris,  qui 
non  alia  lege  adionem  iliam  introdiidurus  fuic.  Excmplo  eius  quod  Paulus 
fcribit mUf\Htrt^i%.$.doUmM.D'de  dolo , Sialicuius dolo cflfcdum  fit  vt le- 
"  ,     -    —  -  |Titiinis. 
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^'cimistempocibustranfadi5l>spereat,deUolo  dandumin  eum  elTe  iudi- 
csiimnoiivtrelUniftturHspereaipta  >  fedvt  umimi  idor  confeqtuturf 
qatnti  eiiis  interfucrit  h6tuxn  id  non  ctle»  Ne  alicer  obfemjinubus ,  mquir, 
ksdrcnniCcribatur.  Ncmpe  quia  deciperctur  lex ,  &  legis  propontuni  fi  lit 
tranfatfloeotemporcqaoafimendis  linbus  pcr  legcm  ipiam  conftitutum 
eft ,  rcfurcitaretLr.Q^cmnatn  crim  cfleftumeo  cafu  habcrctlcx,  ',]ux  Utem 
certotempore  >  vcUin  cercis  iinibusconcluhlTet;  EHctcjue  id  Lnc  legem 
iinponerc  vcrbis non  rcbus ,  fi  Ls  t^am  cx  vna  parte  lcx  pcrcmptam  voluif- 
fet,  ex  akcra  parte reftaurarctur.  Neque dcbuic  iiicucri Bartolus  cx  eo  qiibd 
cempusnon  litmodu^lcgicimustoliendaeobiigacionis.  Aiiud  enim  tii  de 
obligatione  tradare ,  aliitd  de  aft ioncinec  qucmadmodiim  dicimas ,  obli- 
gatiootmconftitutadtempusnonpo(Ie<Ac^» /.//4iei/.«6%4/iM^  Dt 
lA^.  cr  acHoft.  Ita  etiam  bene  quis  dixerit  a^ooem  non  poflfe  dari  ad  tcm-> 
pof :  Alioqui  nulla?  crunt  actioncs  tempocalcs.  Nccrurfum  dc  Icgitimis 
modis  tollcnd.T  afiionis,tradlandi  m  cfl ,  cum  de  temporaii  atflioneloqui- 
Diur.Qaandoquidcm  tcmporalcs  a<5liones  non  al;air  liint  quam  prartorix ,  li- 
cccnon  omncspr.Ttoriarni5tciuilcs/  j.'/r. /Jt /'0/ff.cir/fw//'or.4  iiou,  Sufficic 
igitur  vt  tempus  lit  iwodus  pr:ctorii!5  ad  tolleijdam  prA'tor;am  adioncm: 
quoinodo pra^torium cilc  4.citumeft&exeoconlUiquod.qucmacJmodutii 
obligationcs,ita&ieruitutcaextempocefliiiad  tcmpns  conftituias  tuetur 
Prctor,qiiamuisioreduili  aclegiumo  fcruittttcsneqae  extemporc ,  neque 
ad  tcmpus  cooititni  po  filn :  /.  4  .D,iU  fanit,  Hodie  stth poftquiui  cn  polte*. 
rjorumlmpp.  inconflitucionibusciuilcsquoqueafliones  ,  qu« fui natum- 
fiintperpetu.*  f.idlarrunttcmpoialcs  >  f.v/.  j.cr  4.  ^^^/«'/'r.fftn/'^  30.  ve/^^*. 
dnr.cr.  qux  nulh.ni  pcntaisndioncni  vltra  trigintajvcl  ad  rurrmi.iii|Cuadra- 
gintaannos  viiicrc  paiiuntiir,  f.ucndum  cfttcmpuscfle  lcgicinium  ctiam 
mtaduin  colicndxa6tionis ,  tamctii  pra^fcriptionisnonicnccmuenicntiusiic: 
ad  excep tionem  fignificaDdam  ,  quamadpoteftttcmiurisin  adiooe  ipfo> 
■  iurecxt  inguenda  dcmoafttandam.  Dcnique  ctira  admittat  BartoJus  reftitu-' 
toriama^onemquamVIptanus  ait  competcie  ex  cdiAo  aduerfos  reum  * 
qui  re  11  quaeviodicabaturmedio  temporc  vfucepit^dire^am  dici  nonpof-^ 
ic  (cd  viilem  ncceflario  diccndam  efle  ,  quod  neri nequeat  vt  direcla  vii>> 
drcatio  non  doniino  contra  dominum  dciur ,  Nihil  ceric  caufa?  cft  cur  esm 
quoquequam  i-Jcm  Vlp.ait  compttcic  in  pcrfonam  dcbitorisquitemporc 
interim  liberatus  cft  non  vtilcmcflc  tiicamus.  Cum  hosduos  cafjs  fic  con- 
iun&at  VlpuDus,  vc  nullam  inter  eos  quod  ad  haoc  rcfticucoriam  adlioncm 
dimreniiimconftitttatt  Vtraqoecniinatqu^rcftftntoiiteft  >  vtraque  cx  z« 
qDitace  datar,  vtraque  cx  edi^o  PraEtoriS)&  a  PraEtore  vluo.  Quate  &  quod : 
iopriore^ecie  admittitBattoIus  vtilem  cfle  non  dircdam  reftitntoriam 
qua;  competitadttcrrus  rcum  poft  complctam  vfucapionem  rei  in iudjcium* 
dcdu(5Vac  ,  uerum  quidem  clt  ,  fcd  falfa  rationen  Bnrtolocomprobatum,. 
h^m  idcm  crtf  c  tamctfi  ncn  dc  viucapione  agcrctur  pcr  quam  transfcre- 
batur  iam  olini  dominium  iure  Quiriiium  ,  ciim  cilct  vnus  cx  modirfcx- 
transtcrendieo  luredominij  ,  icdtamumde  longi  ccmporis  pcHcftjonc,- 
quamccrtum eft  minoris  in  hocpottftatis  h]iiic,qu6d  pcr  cam  non  domi' 
niam  acquircbatwftdtUKte  qKcptio  «dicdus  dominum  vindicaatcm|j 

HHb  5' 


ii6    ANT.  FABRI  DE  fiRROR.  PRAGMAT. 

quseiJcircoIongitcmporisprscfctiptioappcllabatur:  Vnde  cratquod  VIp.* 
rcfpondit /rt  Lpen.  de  mcrt.  rijer.  longa  poflcflTione  iu$  fepulchri  non  tribui  ei 
cuiiurc  non  compeiit.  Nempe  cjuia  in  imerdidlo  illo  De  wortuo  ii  f.ren' 
do(\yixx'\iMt  de  iurcdomimj  non  vl  incarcerisde  fola  porTcdionc/.  i.roc/./. 
fHttt  pcrfcnit  4^*iiereli^.^  fuwpt.funerum,  Adcb  vt  ctiamfi  poft  longi  tempo- 
ris  prxfwriptioncm  polkflbr  iurairei  fundum  fui'm  efle  ,  nonnifi  vtilenico 
nominc  ac^ionem  habcre  poffet  /. ^ Jut  15^^.  Ii  hdtttts  dit  D.  de iureiur,  Nam 
fi  poft  coaiplciam  longi  tcniporis  prafrcrjj»C)Oncm,actor,idtmquc  dominus 
vindicjcionem  diiedbam  exerceret,  vtiquc  pollci  fummoueri  pr^fcriptionc 
longi  temporis  ,  nec  alicer  ei  confuli  pcncc  quam  data  aduerfus  cxcc 
ptionem  rcpl  catione ,  aucquomodo  Accurfius  &  Bart.  inTclligunt,  rcfti- 
tutionc  in  integrum  ad  tollendum  obftaculum  exceptionis.  Qui^rum  neu- 
trum  conucnit  Vlpjano.  Aliud  cnim  longc  cft,  reftuucre  aLtioncm>aliud 
vero  eliJcrcexccptioncm,fiuc  pcr  rcpl»cationem,fiue  pcr  rcfticutioncm. 
Nam  cxceptiofupponitacftionem.  Ncquc  vcro  x\m  rcftitutoria  diccnda 
eftctilla  adtio  »  quam  rcftituca  vindicano  fi  ea  ipia  cflec  a^io  quse  prius 
compctierat.  Ec  ta  nen  non  rcitiriitam  asflionem  vocjc  Vlpian.  fcd  rcftitu- 
toriam  ,  ftc  di(^am,qu6d  rcftituacpriftinam  obligarionem  ,  non  quod 
/k  ipfa  actio  rcftitiita.   Alioc]ui  duplex  ztiio  ncceirAria  fucrii  ,  &  rcfti- 
tucoria  ad  rcfticucndam  aflionem         actio  ipCa  refticuca  poftquam  re- 
ftitutio  fadia  crit  ,  quod  tamcn  nufquam  proditum  eft.  Nec  criam  il- 
ludverum  eft  quod  putat  Caftrcnf.  rcfticni  adionem  ipfo  iurc  pcr  cdi- 
^lum  prjctoris  viui  ,  finc  reftitutionc  iudicis.  Nam  imo  pr  ftma  caufi 
reftjtuendaeft,fciljcet  per  prartorcm  viuum  dara  in  eam  rem  huiurmodi 
ailionc  rcftitutoria  dJ»fimulier  14.  D.  *d Se.i.UHfccnfuItum  ydleidnum.  Rur- 
fus  obfcruandum  cft  quod  \- Ipianus  w  d.ciA  Irpr  ylttnm-t^M  hanc  rcfticuto- 
riam  compecerc  ,  fcilicct  ex  eJi<5to  ,  &  coniequenter  efle  pcifbnalcm 
nonaflionciTi  in-re  i).  Necenim  vindicatio  domini)  conipctit  cx  cdicto, 
cilm  fjt  aiflio  ciuilis  non  practori.i  ,  Rcfticutoria;  ver6  omncs  piaerori.-e 
funt  non  ciu'l^s, </. /.f/^^n  quis  38.  f.peuult.de  ^clut.  d.i.  ejuamuts^.  May- 
celluj  D.  *d  Stn.UufiorfuUum  Veileunum  d.  /.  ^rhitrio  iS.      dolf  (uiui  D.  de 
do^o.   Vbi  quod  ait  Paul ji^Adtionem  de  dolo  in  ca  rpecie  non  dari  ad  hoc 
vt  lis  rcftituacur  ,  fcd  ad  id  quoJ  aftoris  intcreft  litcm  dolo  malo  aducrfarij 
mortu.imnoncn'c,  Nihtl  Jiud  eftquim  ft  diccrcc  a<5tionem  illam  pncto- 
riam  quidcm  cflc,  fcd  udh  rcftitutoriam  acporiuiinftitutoriam  (  quotiio- 
do  loqaiturVlpianusin  «/./fj.7«^'wttij.^./i  cum  f[jrm,ik  loquidcbuic  Accur- 
fius  adcjm  locum',  vbi  lamen  in/iit$ridm  vocadquo  nominc  quod  niugiscil 
liu»U:urctiimaCuiacio//i'.i6.C'^y?/-r<.(4/7i/.i7.^;lIiIcteniin  rcftituc  )iia  (1  ad 
iiocdarecurvc  lis  rcfticucrccur,  Ncctamcn  co  mitius  clfct  prjctoria  ,  hqui- 
dem  efTet  adioDe  doIo,quamujs  prioradtio  ciuilisfutircvt  cfle  procuidu- 
bio  potuiftlt:  An  vcro  put;nat  Paulus »/;  d.§Jol$  cum  Vlp.i  /  r'./.v/r.ln  co  qiiod 
d.n  Vlpianusa(flioncm  rellitucoriam,i<juam  Panlus  viJecur.ilcnip^urePNIini- 
m^:Dac  enim  Vlpi  in-f^rcftituCoriam  aflioreiii  in  rcu  )i,qui  non  potcrfcon 
ucniri  dc  dilo,cutn  ipfedolumnon-admifcric,  Vttaccam  qubd  neque  afiio 
de  dolo  habcclocumqMoticsalia  ailio  rcltitui  cx  cdido  potefi  l.i.^.t  leT*om 
fmtts  rr/m.O.</r</o/«.Paulus  vcrtfdacaclionemde  doio  m  dolofuin  ipfum 
1  nou 
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ndo  ttftitatonatn  qaia  ae^uc  dc  adione  amiffa  tra<fVat,rc4    Utt  tnortoa» 
cuiusodiuiiiiiURqttampitiuimrcrnrcitarjpodit.  AJco  Ijtcsomncs  ciuilis 
leginator  cxccratur,Vt  nos  pluribus  adeum  locum  fcripfiimis  in  Ratiooalu 
bus.An  vcrb  adio  hrc  iclluutoriacrii  annalis  onini  cafu,  jdefttum  quo- 
qaejcum  prioraftio  fuit  pcrpctua ,  tanquam  c^uarrtfcifVi  vfucapione  detur> 
Vt  putat  Accuif. i.\ /.  in  hmoruriis  l^,rftffiii  c$nn  rt/i jj.u  *J),  de  cU,g.  cr  J&ien, 
Ad  pocii^s  crit eiordem  natorcteivt  crat  primi vt  non  finiaiur  anno,  Ci  pri- 
na  crac  perpetoam  Caftrcnfis  crcdiditf  Scd  magis  cft  vt  ciuAIem  natorac  & 
condicionis  eam  eife  dicamussNin  quod  fcmpcr  vtilit ilUcft t  nunquam,  • 
direda)  vc  fuprl^diximus.Alioqoi  uon  efTet  vcre  rcftitotoria ,  fi  non  rcfii- 
tuerec  in  eB-c6:u  talcm  aclioncm,qualis  fiiit  illa  qua?  aniilTa  ci\  cum  intcgra 
oninis  ciufa  priftina  rcftitucnda  fitJicld  U^^e  ftmuUer^i^.  D.  adSettMuC^  rf^l^ 
thm  \  el\t%mim.    Longcque  alius  traftatus  cft  dc  Publiciana  qua:  rckilia  v- 
fuca^ione  rcdditur  de  qua  in  di&dlege  iti  h$nsr^riis  >  &  quam  PauKis  co  lo- 
co aic  ideo  finiri anno  quia  comra  ius ciuiic dauic AUus  vcr6 dcadioiic  rc 
ftitutoria  competenie  cx  cdido  prartorisj  qu«  cdm  rcipcrlecucioncni 
contincac^  Aenon  contra  ius  ciuilcdctur>nonpoceAannofimri  nificiim 
;  &  prior  a^io  finiebat ur .  Noua  cntm  adio<)aiacm  cA,rcd  qa«  tamen  ve-  ' 
terisnaturam  in  omnibasretinct  ,  iprxterqu^m  in  eo  qu6d  ncutreCtttnoa 
cftsica  ocque  dircda  cft.  Elcgans  vcro  in  hanc  rcm  &:  pro  rcntenti»  no- 
ftixconfirmationclocuscftapud  Caium  in  leqe  aliqu.in({o\-i,.^Jep{ffHfribMS 
eodem  titiJ.aelSena'nfionfultnmy(Uei,tntim,\h']  fcribit  illc,  Depignoiibus  prio- 
ris  dcbitoris  non  efTc  crcditori  opus  noua  adioncj  cum  qua/i  Seruiana  >  qux 
&:  hypothccaria vocatQr9tnhisvtilis.fi|»quiavcrDmcfl:9  inquityconuemdc 
dc  pignoribot,  ncc  folntam  dTe  pcironiaiDvQttiboaverbisquid  apertiuspo» 
tnitillercriberevtfignificaretdifrcrre  hac  paice  petfonalem  actionem  ab 
lijpothecaria  incoqnbdnouaDerfonali  adione  creditor  indigct ,  non  e- 
tiam  noua  hypotbccaria,  Td  efl  rcftituioriaaliqua  perfonaIi,nuIla  verorc* 
ilitutoiia  bypocli^caxia.  ^rgorciUtutocianopaa^o  eft  ooa  vctus  rcnQ* 
uata. 


£RR  O  R  S£XT  V  S. 

E'duobus  fblcflt  noitri  quzrere  apudVlpianan)fff.«|r^^A^r 
yhim.  D*d^e9fereiuem  fMutn  erit.  quar  ditficiiiorcm  fiabfni 

inucftigationcm  :  Primum  cft  ,Quoiuod(^  /ieri  pofTic  vt^ 
flitutoria  contra  reiim  liberatum  tomj.;etac  in  iliarpccie, 
ciim  tx  ftipulatione  ludicif)  lifti  &  cx  fatjrdatione  qi  x  co 
nomine  intcrpcni  foict ,  poOGc  a Acr  diicdcm  habcrc a<Sl]cncm  rx  (lipbla- 
to«nontanttocontrarcttmiffuni  i  fed  ctiain  comra  cius  fideiuiioKO]. 
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Si^uidcm  non  remoratur  a<5tionem  illam  ex  Aipulatu  t  quoJ  reus  de^ 
tcntus  fit  a  priuato  atquc  iia  impcditus,  ne  fc  ijidicio  flitcrit.  Adeo  vt 
ncque  ipfi  neque  ipfius  fide  ufTuribus  exceptio  vlla  eo  nomiiie  conipe- 
tat  >  dum  nc  a  magiftratu  rftcJitui  (it  ic^i  i.  §.  4t,  tt)  hgc  5.  CD.y7  c^uis 
catitionem.   Altcrum  clt  ,  Qui  ratione  fied  qucat  ,  vt  poft  intcrpo- 
ficam  latifdationem  ludicio  liiU  ,  tollacur  adhuc  tcmpore  a^hio  ,  cum 
pcc  eiufmodi  ftipulationcm  li  non  perpciuata  a^flio  ,  faltem  prarfcri- 
ptio  interrupta  clle  vidcatur  le^e  confiitutionthia  53. reguLinr,  Ad  prio- 
rcm  obicclionem  non  liabct  Bartolus  quod  rcfpondcat  ,  nili  vt  dieac 
eum  ab  Vlpiano  tra(flari  cafum  ,  in  <^uo  nulia  fuerit  intcipofiia  ft  pula- 
tionec  fatifdaiio  ludicio  (ilUndi  ,  idque  neccff^iiio  dicendum  cfTc.  £c 
idcirco  reprcbcnJj:  iUc«  Accurfium  qui  fcripfcrac  in  rubr.  iilius  titu- 
li,  Non  cMc  locuin  edido  Dc  co  pcr  quctn  faflum  cnt  ,  quominus 
quis  in  iudicio  fiflac  nili  pofl:  prxllitam  fatifdationeu)  luJicio  filli.  Scd 
pace  B&rcoli  dixenm  ,  mclius  hac  partc  vt  Sf  alias  fcre  fempci  ,  Ac- 
curfius  fcnfic.   Q^acnam  enim  adkio  poircc  cx  cdi(flo  compctcic  aduer- 
fus  cum  per  qiicm  faftum  cflcc  ,  quo  miinls  rcus  filicret  in  iudicio  ,  li 
nulla  ludicio  filU  ftipuiacio  prxceirilTei?  Eftquc  vt  vjdctur  ,  concra 
Bartolum  tcxtus  apcrtillimus  in  $.  vlt.  tiiCi.i  le^e  v//'//w.r,  vbi  proponcba- 
tuc  intcrpofita  harc  ftipubtio  ,  nec  eo  minus  tamcn  admiicit  Vipianus 
dandam  a<5tori  adioncm  ex  illo  edidto  contra  cum  pcr  qucm  fadtum 
fit  quommus  rcus  iudici<>  ftiCcrit  ,  vi  iam  antc  nos  Caftrcnfis  aducrfus 
Bartoiu-n  difpiiLauit.    Qaamquam  fi  quis  in  Bartoli  verba  iurare  vcl- 
lct ,  facile  rcrponderet  ,  non  traflari  co  loco  dc  a<ftionc  rcfticuioria 
auam  compctcrc  polVc  nei;ai  B-.rtohis  fi  cx  iiipulatione  ludicio  fiften- 
di  caufi  facta  poffic  ag>  ,  f«.d  tic  acTtionc  c\\\x  priiua  cdicii  partc  pro- 
mittitur  concra  cum  cuius  do!o  malo  faCtjm  clt  ,  ne  rcus  jud.cio  iiftc- 
rctuc  :  Q^  n  njn  negat  Bjrtolus  dari  omni  c.;fii  a>!ucr/I;s  iTpcdien- 
tem  ,  fcilicct  a^ori  ,  li  oiodo  aliquid  cius  interhc.  K.;m  rco  iujpcdi- 
to  non  datur  Lndiilinc^c  fcd  Jta  dcmum  fi  non  /it  ilic  cx  ci  caufa  cxcc- 
pcionem  habicurus  contra  aclorcm  k^e  i.  ^.fjtcus.ccHcni  ^//«/f,quain  por- 
ro  nunquam  habcc  cum  a  priuato  impcdicus  cftjfcd  tum  dcuutm,cimi 
a  naagilhatu  Hicia  lcge  2.  $.  v!timo,a'        5.  D,  (i  quis  c.t  .tinn.  Ncmpc 
quia  ncc  rei  quicquam  inccrcllc  videtur  ,   c\.i\  iiabct  cxccpiioncii). 
Fortior  itaquc  ratio  qu.^e  obftat  Bartolo  iila  cft  ,  quod  quifquis  :;i 
ius  vocatus  eft  ,  aut  vcnire  ad  Pr.-ctorcm  dcbct  ,  aut  fatis  vcl  c;.  i  -w 
darc  icfo  tittih  lu  ius  vocm.  vt  cant,  vcl  f.^t,  yel  c.::i!,  dcnt.    C  im  trijo  'j  c 
tradatus  non  ad  alios  pcrtincat  ,  qiiaiii  qui  in  ius  vocaii  r.on  vcncrutit^ 
iion  magis  fieri  potcft  ,  vt  alicuius  doio  impcditus  fit  rcus  nc  ad  iudi- 
cium  vcnivct  ante  intcrpodcam  fanfdationcm  ,  qua:n  vt  impcdunen- 
tum  illud  intcrucncrit  antc  faflam  in  ius  vocaii'.>nem  :  Acqui  Vtpia- 
nus  apertc  loqiilcur  de  co  qui  vocatus  in  iudisium  non  vcnit  ;  Jgicur 
&  de  illo  qui  nc  inuitus  rapcrciur  in  ius  ,  fatddcdcrit  fc  venturum. 
Non  nego  aliud  cdidum  rfle  quod  propofitum  eft  in  cum  qui  in  ius  vo- 
catus  non  venit  id  cft  nec  venire  voluiti  nec  fatifdarc  fe  vcnturum,  & 
iudicio  ftituruin.  Aliud  vcro  quod  propolitum  c(l  in  cum  qui  vocatus 

in  ius 
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ia  luf  iMii  ^uidon  vciierie  eo  ipfo  tempore  »rcil  ratifdcderit  Ct  iudi" 
cio  tamnmtmn  dje  »  «ec  MHMft  id  dUfaun-dkn  rtmuki  Vi  vdipft 
cinionniir  capicottedifiidiiiafiiM  oibndteSkMataJiadcftt^^  quis.ipi 
^mit  eum  ^ni  Tecatar  io  lat«  aocdum  fatirdedit  ludicio  fiili»  AlMkl 
..verbfiqaiseoai  iam  vocttut  ei\  &  /iitifdedit  fe  iudicio  ftitunm 

Impcdiat  ne  fiftatur.  Scd  dico  ioutiJem  nuIiiuAiue  cfictf^us  futaram 
in  las  vocacioncm  ^  fi  reo  qui  in  ius  vocacur  ,  libcrum  fit  ncc  vcnirc» 
occ  iacifdarc  ludicio  fidi  ,  &  fi  taljs  caHis  cjntingcrcc  tiuc  pcr  impcri. 
dam>fiuc  per  iuduigentiam  adoris  ,  cx  inrcgro  iacicndam  vocactonemt 
a^iooiam  alioqoi  aoiiliibcmiHKtoraiiid&ccre  poifct  pro  iodemoitate 
ipAoripiidbiidt,  Ilkoigofirfaliipflrw^aiiftio^i  <^  B*. 
:!tolttooopoioicXot'oeceiitfi&firMftiiaiamtd^  rramtempo 
f«lii»cracum»(i  itqiitdoiinoadniifitfoluefido  ttoafit»  cam  habeat  «mf* 
fiem  cx  ftipulatu  contra  ream  tpfiiiiiadefK|ue  cootra  iplius  AdeiHiiiiw 
foffit  clTc  qaafi  fubrogata  in  locu  illius  (\u^  vcl  pcr  viucapioncm  amriTa  fue 
rittvel  pcrtcmporis  pracrcripciorteiVi.RcrpondctC.idreniis  nec  infubcili. 
tcr  vt  (ibi  vidccur,rul>tiiius  certc  quamBarcolus ,  Nou  poiTc  Aipulationcm 
iunc  t  aut  adioncm  aux  cx  ca  comp cttt  dici  fubrogatam  in  iucum  prio> 
i:iiRliii6  poci^  lubcnotiD  tSk  pro  pnorii  vcluti  fafxeU  vt  paoto  fioc  anii^- 
^itliite  aRiaAi iNKoaocjae aatunitMMrpiriccriaiB  cattngoan»»  iC|sMi 
ginrem  adlnt  ceiponiiun  cicginfPialtd»l|^— ol»  i  ^fmtmmiMnm,lkf 
Ufm  fjmtim'  vbi  cikm  it  qui  iniuriarum  adurus  ecatpioponeBctor  iiipulacot 
tote  litem  conceilatam  vc  aduerfarius  iudicio  iiileret»  Ac  cemmi^  itiptda. 
tionc  mortuuse(Tct.NcgatPaulusa»Sioncm  cxftipulacu  hcredi  eius  coni- 
pctcrc.Qijia  inquit,talcs  adiones  propterreni  ipfam  darentur  Jniuriaruoi 
aocem  actio  hcrcdi  non  compctic.  £c  addic ,  Quamuis  cnim  hxc  ilipulatio 
ludicio  i^cndi  caufa       ad  iiercdcm  tranreat  >  umeo  in  liac  cauia  danda 
■tnc&  N— I flg defiinact ii vellct owiOii inicritreni tftionccK (Bpoltm 
.^{crckiioncipcmitttcfCMr.Ac  quia  vidccGdbcnfiitMfitrcRndaindeco 
Ciiu  qao  t£Ho  ioiaritnim>ob  quam  interpoilta  fberat  haec  fti  polatio*  tantfi 
fitmorMtdoffitiNeqaii  ide^patctniindtpctiinerclocamiliu»tdi|nn« 
ftionem  noflram: A'ic  nihtl  intcrciTc  an  morte  an  quo  alto  modo  perempta 
fit  aclio:Et  rcticjNifi  quod  putat  prafcermiifum  fuilTc  a  Paulo  hunc  cafum 
qui  camcn  noncll  pra;tcrmilfus,ri  modo  rccepca  lcdio  fic  cmcndecur,prout 
cmcndandam  cHc  documius  in  Racionaiibus.  In  illis  namque  vcrbis  omif- 
/fi«Mir«Mii«M4f£b««#lcgcndumeil4mj^  vt  CO  oomliir  iigni&- 

«fecncnr  modi  omoM  ooilNiMAMoiaritram  tmitci  poicfiiAarictitar  aoMM 
i^vdannBS{tetcficnc>vcliniarMn)4iuc  «xprefli  «  floctkiti  remiftritit 
•4|iii  ctm pauas  cft Lnon fiBtm  ii.  $.uD.  de  immrJJi ttki  17.$.  uD.de  fdB.  Scd 
umenvcreorncCailreniiiJic^proximd  tccemrit  adid  quod  diccrc  de- 
-buit>non  omnino  tamen  iuris  racionem  hac  parte  (it  afTccucus.  Vcriflimiim 
'Cnim  ciUquod  ille  ne^acftipulacionemhanc  ideb  intcrponi  vt  fubrv^etHr 
inlocum  priorisaclionis  ob  quam  mtcrponicur,  non  vt  fic  iJiins  quxdam 
veluti  iequela  vt  Cailrentis  loquitur :  ncc  tanquam  accciforic  quod  Bartol* 
.  edmittit>Kcc  rurfos  caquam  qux  cura  alift«(iMuIctarnqa^  principaUtcraK 
iBltimmHUa.f.fmd  4iunm:X>.4$fmmki^.  8lldiimii|rti  lilUtn» 
•dfam  princ^palioNtm  ciun.i&  aAio  pcntoritrftt^etinnMMincio  iliHifiiifc 
naMmrt^tp^eUtmar»  qn^  (mtiioattatftm  indifr  lc^fcd  ciiam  ctmiontlM 
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-li.$.i.*D.  de  prxtor.ftipkiAt.  habct  hoc  proculdubio  ex  natura  cautionalium 
*  omnium  Aipulationem  y- quod  actionem  priorem  nouat  &  perimit  >  fc J  ita 
tamcn  vt  ciusnaturam  induatt&  vicem  rcpraefcntec.  Idco  enim  cautionaics 
appcllantiir  quod  in  iis  cota  flipulatoriscautio  conf idar  >  qu^dque  vt  noua- 
'  "tio  fiat  intcrccdant,quemodo  nabct  vctus  lcdio  d,  l.i.de  prxtor.^puUu  A- 
pertiorc  fcnfu^  quam  iJle  (tt  qui  cx  Florcntia  clicitur  qux  habet  vt  noua  a^lt$ 
,  yi/.Nam  &  nouaat^tio  cft  quotics  n«uatio  fitjicdt  non  c  conucrfb  fiat  noua- 
tio  quoties  nouaaftio  cft.  Non  crgo  dcbuit  Caftrcnfis  negarc  a^bioncm 
hanc  cx  (^ipulatione  iudicio  fifli  cllc  rubrogatam  in  locum  vctcris  aclionis> 
.  Ncc  rurfiis  habcrc  illam  pro  fcquda  tantum,vt  ncque  Angcius  cos  rcpr^- 
hcnderc  qui  cx  co  maximc  loco  probant  Adlioncm  fijbrogatam  in  locum 
altcrius  fapere  naturam  eius  in  cuius  locum  fiibrogatur ,  fcd  dcbuit  vtcrque 
potius  fatcri  fi)brogatam  cfic  por  nouationcm ,  &  ob  hoc  ipfum  cenfi:ri  e- 
-  jufdcm  naturae  &  adlionis,  cuius  erat  piior  illa  a(flio,in  cuius  locum  fuit  fiib- 
rogata,Vt  priorc  quoquomodo  vcl  amifia  vcJ  pcrempta,hacc  quoque  inter- 
cidat,  tanquam  quz  nondctur  nifi  ot)  rcm  ipfam  qua: in iudicium  dedu- 
citur ,  quomodo  nuoQimiur  Piulus  ind.f.fhiiniHrtMrum,  Id  cflnonac- 
ceflbric  vt  Barc.  intcrprctatur>  fcd  vtrcsdc  quaadio  infiituitur  fit  niagis 
intuco,  &  vt  magiscautum  fit  adlori :  Quemadmodum  pluribus  a  nobis 
«xplicacum  cfl  >  &  ornnium  cautionalium  Aipulationum  cxemplis  chrifR- 
.  n)e  dcraondratum  ltbr.^Comeiturarwn  eapitnl.u  Dices  fortafie^Si  ita  cA  vt 
hxc  llipulatio  noucc  prjcccdcntem  adionem  r  Non  crgo  fieri  pofle  vc 
prxccdcns  illa  adio  ampiius  amittatur  tcmporc  aut  quo  aiio  modo ,  cum 
iam  femcl  pcrcmpta  fit  pcr  nouationcm.  Onmis  fiquidcm  nouacio  prio-, 
ris  adionis  peremptio  cu,&  in  fcquenicm  transfufio  /rg.  i.  Dtgejlit  de  muax:. 
Fieri  autcm  nequit  vt  femel  pcrcmpta  adio  vcl  pcrimatur  poftca  vcJ  amit- 
tatur.Et  hic  alius  ccrtc.nodus  efl  qui  difHcuItatcm  non  cxiguam  impiicitam 
■liabct.  Scd  rcfpondcndum  cfl:t  quod  iam  docui  in  Rationalibus ,  Cutn 
dicimus  Amitti  a^roncm  tcmporc,aut  qua  alia  rationc  >  poflquam  per  - 
jRouationem  hanciam  pcrcmpta  cA>  Jta  nos  intciiigere  ,  vt  cos  ipfosa- 
onittcndse  prioris  afiionis  raodos  rctincamus  >  pcr  quos  amittcrctur  prior 
jJIa  atflio  <i  qua  poft  nouationcm  fupcrcflct.    Nam  cum  iia-c  nouatio  fiat 
-obid  folum  vt  magis  cautum  fit  ftipulatori ,  non  potcftficricx  caflipu- 
latoris  condicio  dctcrior  ,  fcd  taniiHTi  mc]ior,vt  eiienit  in  lujuationc  qua: 
fit  pcr  contcftationem  leg.  altam  zq*D. e9demtitHl.de  nouaiion.  Ira  vt  cuam 
poft  mrerpofiiam  ftfpulationcm  aiquc  ita  factam  nouationcm ,  prioris  dc»- 
titi  caufa  fobcflc  adhuc  &  durarc  quodammodo  vidcatur  le^.  cim  filttu  ^5. 

heres  mettj  de  tegat.  1.  Scd  ncquc  pcr  lianc  ftipulariontm  ludicio  lifti 
.aJitcr  ficri  nouaiioncm  prioris  atfhonis  crcdcnduni  cft  qvaiB  fi  ftipuiatio 
commiitatur,  rco  fc  iudjcio  non  fiftcnic  :  Alicqui  cucnirct  vt  rcus  qui 
ftipulationi  paruiflct  &  ad  didam  dicm  fe  iudicio  llitiflct  nuila  pcniips  a- 
■^encconucniri  poflci ,  ncque  cx  ftipulatu  ,  quia  promiflioni  fo^  fatis- 
ieciitct  V  ncque.cx  priore.qui  fcilicet  iam  pcr  nouationcm  pcremptain' 
jelligtreturi  Atque  ita  proptcr  ftipulatioucm  manercc  ador  finc  a<5tio- 
^iciqui  tanicn  nonaliohncftipuIaruscflct>  quamvt  magiscautum  habc- 
«tt4  Idcoque  Pauiusi>»//i^.  J^«^i  i/>f»ri4rMm  ,  ponit  commiiram  fiiiflc 
•sOiptilatiODcm  ludicio  fifti^  .vt  oftciidat  dcfoiaaCtione.cxilipuiatuponc 

quatfti*- 
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^iuilUllMmiilfcCtflc,non  dc  adionc  iniurhrai»>dc  <]oatamcn  /dla  d  COQ-» 
mrto<|i»raildam«(fetlicomrai(ra(tipulationR9iifuil^^  Otcrmi  poft 
commiiTjm  qiio<]uc  nupulationcm  nouatimqacpriorcni  adioncm  >nihiU 
ominos  nccclTccil  vtde  priorc  a&ionc  quarrcndum  fupcrfit  »  an  vcl. 
tcmporc  ,  vcl  quoalio  moiloamiffafucrit,nccnc,faItem  ob  hocipfum  vc 
iciacurancxibpulationcagipo(Iic»ciimnonpoflic,vtciixt,durarc  adio  cx 
fttpaboi  paft  M  teispus  que  prior aAkiriibuta  eifet.  Qui  icDfus  cft  d.  /•> 
fHijijartanM«riQaunl^^  proptarel  ^nod! 

i»M»iudidonoirfUtcrtl»&amc,quo<i  mirom6p^eft»arfifa«taf ttiDCom->  . 
mUbftipiiUtio  vtCBfaiionpoffifiiacfcsftipuIatoris  a^erc  quia  ncc  inium«' 
fltniigCfcpoffct  ,  quamuisRouatio  nulla  imcrccffinct»  ci^  tamcn  cxtsi. 
banc  ctit(afu  rcgularc  fit  vt  fcmclcommifla  Itipulatio  numqunm  rcfohia-. 
taiU.emCla \6.  f.ft  ferntu  l.h^cre  Itctre  ^'^.p.i.D.de MHiSl.  Quod  ii  antcqu^m 
fttpulatiocoinmictcrctLirnmiiVaiitavtio  vcl  toinpocc,  vcl  quo  alio  modo« 
Tum  vcro  ccrtidixnuin  cil auilaHM^^Uiri  (upcieile  adiooem  >;  tiei^uc  vac^; 
lun^iinf  oaioios  iiiiiirimieamcifaip.ci&s  ciiimjontiu  mm^  fadiit»:  Nit-o 
fte  cs  iti pttiaiu  cjta-  fliMlacio^ociitttai  comtim  &  •  oec  am^Iinocotti^' 
mitti  poftca  vnquam  poftt»  Et  ide^  plorifus  ncceflaria  cft aSoii  leftttato» 
itaadbio  ad  indetnniutcin  conTequcndaro»  d  (bluendo  non  fir  is,  cuius  dolo: 
■tlo  fadum  cll  nereusiudicio  Gilcrctur  ,  n^ve  (\ipiijatio  ludicio  fifii 
commicterctut.  Hic  vero  cifus  cft  qucm  tradat  Vlpianus  im  dtElJe^tvkim* 
mprincipta,  Dt  to  per  ^Hem  fa^,  ertt,   Nam  fi  poncrcs  commidam  clFc  ili«5 
pulationem,  vtrc|uenon  ind igerctadora^ftioncreditutoria,  .qua:  non  aiitr 
jafubfidiuai  &  <]ualibticc  aJia  dc6cicntc  dfUtr*  Ncc comroiffa  iHa  iUpuU-^ 
tio  poAii  fcfoltterctnr  »  puta  pcr  roorcem  ciu»  ^  ob  adiooci»  ini wi»». . 
mmtatenimcrppfccrat  (ttpulationem :  Ided  tamen  poflct  dari  aMoc^ 
edi<^o  Dc  co  per  qucmliA»  fSillt»  adoerfus  eum  qui  doio  raalo  cautionciiK 
cludere  vttiuiiict.  Non  enim  proptcr  dolum  iilum  hoc  eucniret  vt  foiitilia^ 
citct  a^fVio  ex  ftipulatu ,  fcd  propier  mortcm  a<f^oris  quat  antc  litcm  coutCr  ' 
fhtam  fupcrucniffct ,  dumrao^o  tantum  tcmporifi  intcrccfllffc  <;,onilarct  vt 
Iitis  contcftatio  ticri  antc  mortem  •(5toris  potuiffct.  Nequc  dolus  tcrtij  vl^ 
lo  caIu  parercpotcft  at^ioncm  cx  illo  cdiao  ^  oi(i  ci^m  in  caufa  fuic  non/of» 
iimytrcyaindlclotton  fiftcrcttir. » ied  eiiam  nftipobtio  ludtcio  fiOti  noni 
conimlucretar*  '  l^Mcft  cnu»6cri  vt  rcoaad  diSam  dlem  ndAiiftaiafv  pcq 
tafiviiiflipalali<Koromittatur,  etiamH  prior  adionpndum  temporcamtffii 
(ft,  Pata  (t reus  iudasnh^buerit  excufationem  nccdlMcin  veniret  rcovlTik 
ei  oeceditate  (iftcndi  ad  eam  dicm  pcr  (lipulatorem  ipfum ,  dolo  malo  a|ce:n 
rius,vt  ita  faccrct,pcrfiiafum.  Finge  Titium  dolo  malo  perfuafiflc  Sempro-v 
nio  vtfiftcndi  ncccfljtatem  icmittcrct  Maniie  ,  Quah  fadufus  cflct,  y(; 
Sempro^io  przl^arec  Mxuius omnc  id  dc  qup  accipicndum  cratiudiciumgr 
ttavtde  profequcnda  tite  di^nd^que  indicio  diutius  laborandum  a^oa 
iMfiiuinimt  %  Noo  poceric  Sen^pniaaiffipofaicMmiio»  cotnoaftite'* 
cifOiec  atluci^  fom  auc  ciu^^Mciotfarcm  fgcre  ci  fttpulatibnc «  Scd  cvn| 
i»liulf!^dn(ami|l^as.(itaTitio,  .coflcnjuserit,  fi  volct  indemoitltMi 
eo«loi|Oi »  agerc  coqtra  Titium  cx  edicto  ,  Qui  fl  Colucndo  Ofinfile  CM 
demum  zquum  efl  dari  reftitutoriam  aduerfus  Masuium  il  intcriin  vd  vfu 
ad(|u^iiuccic  j(Cfn^t)ae  pcicbatMr  ,  ^yel  tcnipore  iibcratus  fuerit.  N^i 
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cnim  confenfus  Scmpronij  a  Titto  deccpti  vfque  adcb  ci  nocere  potcft ,  vt 
{ux  prioris  a«flionis  iaduratn  cum  cffe^u  pati  dcbcat ,  Quod  eueniret  fi  re^ 
greirum  aduerfus  Mzuium  habcre  nullutn  pul]^t:Fateor  no  dcbere  reflicut 
aftionem  cx  flipulacu  c^mx  circumduclo  die  ad  quam  fifli  reus  dcbuic  inanis 
bdta  cft  ex  ipfius  (lipulacoris  voluncatciquamuis  cxtorta  fit  ca  voluntas  do- 
lomalol  itijfi  non  Mxuius  quoque  dolum  illum  participarTe  probetur: 
Quocaruenctadtioquoqucexflipulacu  vtilis  ,  <^itoniam  adacrfus  exce- 
ptioncm  pa(5ti  daretur  Scmpronio  rcplicatio  doli.  Scd  dico,Sublata  adiione 
jliaquarcompcterc  potucracex  flipulationeiudicio      fi  Sempronij  con- 
fenfus  non  interucmnct  >  rupcrcne  primam  adioncm ,  quam  Iicec  incerim 
amifTamytantb  magis  rcRitui  arquum  cliiCiimcx  ilia  partcnon  vcniatSem- 
pronius  contra  fadum  fuum  ar^ument.  i.  cttmis  51.  $.  mulier  D.  de  cvndiSi» 
iniek.  L  fHeties  dupltci  ^x.de  regul.  iNr.Prarfertim  cillm  iilud  etiam  concur- 
rac,  vt  nouatio  nulla  Fadia  iit  prioris  adionis  pcr  Aipulationem  «qua?  com* 
miiTa  nunquam  iuitLfiSnchum%.f./i^uis$fd/.fU9tiesi^.D.  denouAt,  £t  harc 
quidem  ad  priorem  dubitationcm  diluendam  fuHiciant.    PolUrior  longc 
leuior  efl:Nam  intcrpoficaratifdatio  ludicio  fifli  non  potcft  perpccuare  o- 
biigationcm  &a(^ioncm  vctcrem:  Idco  quia  intcrponituranre  litcm  con- 
tcdatanit  adcoqucantcquam  veniatur  ad  Practorcm  >  Malcatc  rcilicct  eo> 
quiinius  vocatuse(l,fatifdarcIiidiciofifliquam  iniusvenirc.  Sxtit,  In  itu 
vecMt.vt  eant  yelfat.velcaht.dent.d.i.ji eumto.f.fui  iniuriarum  D.JS fuis  cam- 
mM,    Nec  proindereferendaeflad  iudicium  iam  acccptum ,  fcd  ad  acci- 
picndumycuius  tempusnonaliudcfl  quam  litis  contcAatae  i»  i.f.fUd/itum 
D.depriua.deitn.cniii  co  tcmporc  3i  iudcx  dabatnr,&  formula  didabacur 
atque  iia  iudicium  accipicbatur.  Sola  porr6  conteflatio  ilia  cfl  quar  adio- 
nes  temporaiesperpctuat  ,&  quidcmin  iniinitum  fi  ius  vetus  infpicia. 
nius,Inannum  vero  quadragcftmum  ,  fi  ius  nouumcx/.  citm  notifitmit 
ftf  i.vlttm.  C.de pr^fariptton.io.vei  ^o.  anner,   Cur  vcrbpcr  ciufmodi  fU- 
pulationcm    prxAitam  fatifH^tioncm  non  intcrrumpatur  prarfcriptio  a- 
^ionis,  qu^alia  qua;ftioefl,Racioncm  illam  noflri  omnes  adfcrunt,ncc 
gnalam  >  qu6d  in  fola  prxferiptionc  rr iginta  vci  qundragmca  annorum ,  qu^ 
odiodor  ideo  efle  crcditur  qubd  nec  tituiu,nec  bonam  fidcm  rcquirac  &  de 
quanonpotertVip.  inteiligicum  eius  tcmporibus  adhuc  incognita  eflet» 
Ita  rcccprum  fit  vt  pcr  folam  citationem  dummodo  i udicialcm  &  cx  autho- 
ritate  compctcntis  iudicis  fadam  intcrrumpatur/.  ficuti.  eoJ,tU.tit.^cQ  c- 
nim  illi  qui  citationcm  fieri  curauic,  canta  potcfl  imputari  ncgligcniia  quat 
tainen  fola  prarfcriptioni  triccnatia:,  vci  quadragcnariatlocum  tacit,  In  cjc- 
terisverb  prarfcriptionibus  quse  fauorabiiiorcs  cxiflimantur ,  qux  fcilicct 
fimtlongi  duntaxat  tcmporis  auc  altcrius  quidcm  brcuioris,fcd  tamcn  com 
pctcmcs  cx  naiura  aftionis  qua»  ab  inirio  fic  induda  flt  vt  cflct  tcmporalis» 
putafiagaturdcredhibitorrajVclQuant5minofis,  fola  citatio  non  potcit 
fufficcread  inrcrruptioncm ,  fcd  rcquiritur  iitis  conicftatio  quar&intcr- 
/umpit  pra:fcriptionem,&  pcrpetuat  .Kflioncm:  Auc  faitcm  ca  forma  fcrua- 
ti  dcbctqu»  conftituta  c(l  in  Li/tperfethus  i.ism^t.t.vll.Cdc  annai.exce.Ad- 
dont  ncccontcftationeincorrumpipoflc  vfucapioncm  cx L  fipo/i acceptum 
id.D.^^ rr#  t^i/iW/fvquiaornnium  fauorabiliflfima  cft  cum  &  titulum&:  bo- 
HtnifiJemr^quifatj&przrcrciintro^ftafltpcr  icgem  la.tab.  fauorc  bo- 
ei  publici /.i.d^ pafi.D.  dc  vfucaptofi,  Sed  in  hoc  tamcn  faciunc  noftri  parum 
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£iBttIiter,qtti  vfuctpioncm  Baineramincer  teinporis  prsicnptiones ,  cun^ 
tcceiiicnda  fit  potias  inier  aiodos  ac^uircndi  iure  Quiritiam  dominij,  Q^o 
modo  ah  Vlpiano  fadum  cft  iw  Fr4^.tif.\$.D*scfu^,rer.dpminJNcc  cnim 

3ui  vfucapit  accjuiritfibi  cxceprioncm  aut  libcrationcm ,  fcd  dominium  Sc 
ire^im  rei  vindicationcm,  ncc  tam  tcmpore  quam  vfu  vt  nomcn  ipfuin 
vfucapionis  fonac.  Et  idcirco  Vlpianus i»  iLLvlt.  Z)#  fftrjium fa^,  erit^ 
.  dOMillot  cafus  diAinguit,  &  fcparat,tan(}uam  dioerfoi»  An  anufla  fit  adio 
pcr.vluc«pioiicin9  an  per  temporjsaliquampraricriptioiieiiiJd^que  hom 
diciafiscftdcpivrcriptioAeJoogi  tempfN:is»po{lcaau^ai  luftinjsDo  p]j|. 
cuit  transforoiarc  vfucapionem  in  longi  tcmporis  podcdionem,  8i  vigmin 
longi  tciBporis  poileifioiieai  in  viiicapioacm  i»  L  vm*  C.  d$  trmi»* 
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Ic  alius  locus  efl  quo  fupra  diximus  ,  rooueri  Caftrcnfcm 
mL Lphgrts infiuHtHs yo.i.vlt.D.  dd  SC.  Trehll.  vt  cxiftimct 
rcilituendtBi  efle  fiJcicommiirario  vniucrraJi  «dionera 
temporsleiB»qu««nu&  fit  pcrncgljgcntisni  heredis  antc 
H  rcftitacam  hercditateQi  i  fi  liercs  AMocaito  bob  fit  sd  pr«« 
f^n^iM  fi<2eicoiBmi(rarioplcBiflimajniB<ictt)nitatem.Q}jafi  lulisniis  sirdL 
i,ptMe/tfiIis*m9^i.i'deieid,conCcmutt  cum  YJpiano  Miltr/rMi.I}f  ee  per 
ftum/kQ.erity  dc  cuius  fcntcntia  proximcdiximus ,  idcmque  hac  in  rc  Joci 
vtrjufqncfcnfusiitzTradatluIianusdcco  qui  rogatus  hcrcditatem  rcHi- 
tuerc  cxquaicruusciuscrat  inftitutus  poftcacum  fcruum  alij  vcndidcrat, 
priufqiiam  ipfura  adirc  iufljlTct.  Qusrit  autcm  il,fcruus  ilicpoGmoduui 
aciicrit  iu^Tu  cmpcoiisatQue  ita commodum hcrediutis  ei  acquiHucrit,  An 
cog^ndus  fit  cmptor  reftitncrc  bereditacciB»  poffitque  in  ^ain  rem  i  fi<iei- 
coinaiiArio  tonBcniii»  Dulmationem  &cicMt  cx  vna  partc  quud  mom 
fiieiBtBniptorrogatasfiNl  venditor:  Abfurdum  aotcBi  videatur  aJium  fi- 
dcicommiAi  nomine  vrgrri  quaim  qui  fuerit  ipfe  rogatus  /.  fuidsm  eum  fi-. 
bumfMmilsde.j^\>.  de  hered.  infhtu.  l.  epifleUm  75.  in  princip.  teg.  Luatts  78« 
^<jtres  heredes  verfic.  ref^ndtt  non  propom  l>,dd  SC.  TrebelUanHm.  Ex  a  1  tc  - 
ra  vero  partc  moucbat  quod  vcnditor  idcmquc  prior  dominus  fcrui  inftitu- 
ti&rogatus  hcrcditatcm  rcilitucrc ,  non  cam  pofiideac  9  acc  dolo  maJo 
feceritquomiuuspcj/Itdcrec.  Ne^  cnimpooinHisdoIo  ooalo  fadam  cfl*c 
veodiiioBCBi4eintefacrtCBdifideicDBi»i!Bigcatia$Qo»  induccfct»  vt 
poft  BCBditicBrm  quoque  iiabefi  ^cbcrcc  pro  pofleiroic.venditoc  ciiiiis 
Ma  iatBnieoi0ec«qoia  doluspro  pofltdflioBC  cAf  vthal>etv»%aiaiBria  rc? 
gula.  iEqueautem  abfuiduBi  &  incooueDicBs  videatur  >  coBucBiri^ocBi  ad 
rcftitueadum  id quod  ncc amplius habcat , ncc dolo  dcnerit  habere,Itein 
fs^aoB  tttertcncatiir  dojauiMtfcx  iuiiuigiQdiiidcicoiiimiiro  quam 
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per  fcruuin  hcrcs  fadus  fit  Irg.jt  dtienus  6i.  de  legm.  i.  Numquaiii  autem 
por  hmic  feruum  facfcus  cft  hcfcs  vcnditor  qui  cum  vcndidit  antc  aditio. 
nciii.  Pl.Kcttamen  luliano  compcllcndum  elic  vcnditorcm  ad  rcfttrutio- 
ncm  fidcicommilTi,  Rationc  illa ,  ijuod  hjb?ar  prccium,  hcrediratis  c]uani 
rcftitucrcrogatuscft,  3«:confequcntcripfam  quoquc  hcrcditatem-haberc  " 
vidcatur:  Naiirin  iudiciis  vniucrfalibus  qualc  ilJud  cft,quo  hcrcditas  fi- 
dcicommiflaria  petitur,  ccrtum  eft  fucccdcre  prccium  loco  rei  ifio'  rem 
prerinm  ii.£).  dehered.  petit.  quia  vt  benc  Accurfius  n6tat,tant6carius  vcn- 
didit  fcruumcmptori,qui  fpcacquircndjc  fibipcr  cum  fcruum  hcrcditatis 
haud  dubie  pluris  cum  emit,quam  fuiflct  alioquin  empturus.  Eft  enim  lon- 
gc  prcciofior  feruusob  idquodhcrcsinftitutuseft  ,  tamoquc  fjlrcm  di- 
i^nus  prccio  quanti  hcreditas  cft,qua?  percum  acquiridoniino  potcft.Et  ob 
cam  caufam  rcfponfum  cft  a  prudcntibus,Si  fcruus  cius  qui  fucrat  inftitu- 
tus  fub  condicionc ,  fi  cum  dominus  manumitterct,occifus  fit,  In  aftioncm 
legis  Aquilis  qvar  co  nomine  contra  occiforcm  datur,  vcniic  ipfius  ctiam 
hcreditatisxftjmationcm,qu6dper  m'ortcm  fcrui  dtfleccrit  condicio  qu.« 
fucrat  adimplcndaad  acquircndaai  hcreditatem.  I  tnde  N^eratius  zj.  f.tdem 
Ju/tMnHs         ie^.  <»A f Is  autem  ad  qucm  hcrcJitas  ex  cmptionc  fcr- 
uihcrcdis  fcripii  perucncrit,cxcaufa,  inquit  IuIianus,cogci)d us  crit  fi- 
dcicommiffum  pixftarcidcft  fi  doiuinus  fcrui  heredis  fcripti  foiucndo 
noncrit.   Ex  quibus  poftrcmis  luliani  vcrbis  apparct  Tjon  cllc  in  arbitrio 
&  eledionc  fidcicommifiarij  contra  qucm  agcrc  vclir,  an  contra  vcndito- 
rcm>anpotiuscontracmptorcm:Scdomniniodo  cogcndum  cum  vt  agat 
adaerfus  vcndiiorcm ,  ncc  prius  pcrmittcndum  ci  vt  cmptorcm  inquictcr> 
quam  conftitcrit  venditorem  folucndo  non  cflc  :  Eft  cnim  hic  ordo  non 
voIuntatis,vtCaftrcnfis  primum  crcdidit  ,  fcd  ncccftitatis,  quod  &  Ca- 
ftrcnfisipfc  tandcm  fitcri  coadus  cft.    Qucmadmodum  &  in  fpccie  di- 
EIa  Ufii  vltim.de  eo  per  <]uem  faQum  erit^(\  vcllet  ador  rcftitutoriam  pc- 
tcrc  &  cxcrcerccontra  rcum  qui  iam  vel  vfucapioncm  compleuiflct,  vcl 
tcmpore  liberatusciTct ,  antcquam  conftarct  foiuendo  non  eflc  illum  cu- 
ius  dolo  malo  fadum  ciretne  rcusiudicio  fiftcretur,  malcpgerctac  pr«- 
poftcrc nccaudiri  dcbcrct,vt  idcm  Caflrcnfis  fatctur  4^  diHam  leg,vltim, 
Necmoucri  incontrariumCaftrcnfisdcbuit  ad  dtilam /egep/arre  f.i.cx  co 
quod  ait  non  potuiflc  vendi  (cruum ,  ncc  alienari  hercdicatem  in  prziudi- 
cium  fidcicommilfarij.    Nam  imo  vcro  iuris  vctcris  raiio  illa  fuit ,  vt  va- 
Icrctalicnatio  ab  hcrcde  fa<^a,  tanquam  ^  domino  rcrum  fidcicommif- 
farum  fi  modo  fad:a  cflct  antc  rcftitucam  hcrcditatcm,cum  ancc  rcftitutjo- 
nemfidcicommifli  quac  fiiltcm  verbo  fa^ta  cflet  nihil  penitus  iuris  in  rcfti- 
tucndahcrcditatc  habcrctfiJcicommiflarius,ncc  in  rcbiis  hercditariis,  ie^. 
I  leg.itatamen  ij.^.^ui  ex  Trelrelltano  /eg.  reftitttta  37.  tn pxtKctpio i.  f^ilM 
6j.  ad  SenatufconfultumTreiteilianum.  Nec  aliud  remcdium  fupercrat  fi. 
dcicommifl^ario,nifi  vc  rcsalienatas  impurarct  hcrcdi  in  quartam  fnlci- 
diain/rj.  Marce/ius y^.res  ^uaeodem  ///«/<?, pro  rcliquo  autcm  quod fupra 
quartam  alicnatum  efl*et,inftituerct  pcifccutioncm  fidcicommiln  aduerfus 
alicnantcm  quoufqucfibi  plcniifimc  rcftitutum  fuifljct  fidcicommifluin 
leg.  deifitor  ^<).verficj:e(jue  f.deicomMtffum  dtSlaiegc  fiheres  jo.fi.  i.  eodemtttu-^ 
/o.vbi  qaoddicitur,Sihcrcs  antequam  fidcicommiflam  hcreditatcm  rci\ii.; 
tueretialicnaucrit  quidpiam  ck  hcrcdicatc  >  aut  fcruum hcrcditarium  manu« 
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mircrit  aut  rupcrit  quid  vcl  frcgcrir,  vcl  vffcrit ,  non  compctcrc  in  cuu)  vl' 
latn  ciuiicm  adtioncm  rcllicuta  pollca  bcrcditatc  cx  fcnatufconrulco 
TrcbcUiano^fed  ex  fidckommidlcaufaciTc  hoc  ^uod  dcperierit  perrcqucfi 
^niyficaccipiproaiUiibi^ilebet  yVtcanapcrrecutioBcai  fieri  neccne  Qt 
adoerlbt  hcrectein  ipiiiiii  «11011  «cliierfiiteniptemn  r  qai  nec  vUm  Ba^ 
igotcd  eo  cafu  quo  vcl  feruus  manamiflus  fit»vd  Iraduni  quid «  yel.vftain 
«I  rebus  hercditanis.  Priniiltluflinilanus  fiiit  qui  prohibuit  alienationem 
aeru (idcicomiflb  fubicdarum,criifi  vcl  S\cs  vel  condicio  fidcicoinidi  non*> 
vcnerit,  Adco  vipoftcacxirtcntc  quadocjue  dic  vcl  condicione  perinde 
habejidafitalicnatioante  fadla  acfi  nccfcripta  circtncc  peniiiis  ccJcbratar- 
vtnccvrucapionecloflgi  tcmporis  pr^fcriptio  comra  Jcgaiarium  vcl  fi- 
4ei€ommiflariiiin  proccdat.  Hatc  cnim  iuuiniani  vcrba  runt  m  l.  vlt,  $  .fin 
mttM/M^tmdMtm  Cm  tmmmuhdt  Agit.  Ad^am  oonftttnciimem  vide- 
aor  mihi  refpexiiTe  Triboniannt  cini  in  clegaaiNre^ioaib  ille  Idiani. acldi»- 
^ca  vcrbaVi^^^ fMtoTffni  feruAtm,  Non  enim  fauore  vllo  libertacis  ibd! 
ex  mera  iurisrationcficbatolim  vt  fcruus  in  hercdiute  fideicommifiarii^t 
rclictus, &abhcrcdc  ctiamfcicntcmanumi(ru$,fiacantc,fiue|p<ift  diemfi*  * 
dciconjmifli  ccdcntcm,&  libcr  cllti  &:  mancrct.  Nullo  fiquidcm  cafurr- 
trtlilari  &  rcuocari  potcrat  hbcrtas  cjux  fi:mel  compeiicrat ,  nec  fi  in  alte- 
xius  fraudcm  data probarctur.    ^.Jt U      InJiitHt.dt  €o  au  Itkert,  cnttf.  bon» ■ 

ncaliliettat«on6raetarrxeittrmodi  manrauflinaai^os-.alio^tn  ex  ge- 
ncrali  le^c  luftiniani  fic  hahcnda  cfletjacfi  nec  cdebcata  fiorec*  Ne^u»  Jmiic  - 
ibnteottaeinoftni  advcriatnr  (itiodii»V.«Q(!af .vlriir /[pgia.ScaraoJa  rcfpondir ,  fi  ■ 
nuritushercdem  vxorcm  inAitucrir,  cuius  poft  mortcm  aperiri  codicillos. 

prsccpir,&  vxor  priditim  iacrcciitarium  mtru(fluofuxii  rationi  fua?  cxifti^ 
mans  vcndidcrit^non  poflc  vccditioncm  poft  moftc  mulicris  rctraclari  ab » 
iis  ijuibushcrcditas  codiciiiispcr  hdcicommifTum  data  dcprchendcretur, , 
fed  prbpter  iuHam  iguorantiam  tain  mulic^is »  ouam  emptoris  hcrcdcm  • 
mulicrlt^t  fimdot  a{uid  cm|imrcm  mmancat  fideicommlilario  precium  • 
dare  debere.NccenimiaScmioln  fcnfua  cA«vtfi  iofiatammiilient4}ulim  • 
«mpcoris  ignoranrianonintcniciiinitt>pcrmitti  debcret  fidcicoma)i£lario' 
lemvenditam  vindicarc»  cmptoricjue  aufifcrrc:  Scd  hic  potios  vt  hcrcdH 
mulicris  iufl.a  illa  ignorantia  proJcllc  dcbeat,  nc  ad  id  omne  quo  fid cicom- 
mifi*ari)  cxcacaufa  intcrcrit,  tcncatur ,  fcd  folius  prccij  pr*Ibtione  li- 
berctur:  Excmplo  cius  cjuod  iwn  diffimiliicr  fcriptum  dt  aCalJiftrato  w/ 
X/7ibvr«j  63.  o^/m^/iWt^  Si  iieres  rem  legaum  ignoraiisin  funus  confum. 
filerit , oon>tCDCri  enm a6toi|c. ad  cxhiDendDm»fnn  icUicct  daretur  ad.: 
jd  qitod  aAoaitfntcrcirct  *  aiiiay jnquit.  ^nccfpifidet  %  nec  doinmalo  fitcicr 
^ominjltpoffideret.    Sed  perinjadum  aAionemlegatario  con(iiUtbr>, 
^indemnitas  ci  ab  herede prarftetor.  Quam^am non  poifum  difiTmuIa- 
CcqutnrapodScatuolAmvaldefufpci^Umihi  fiot  verba  illa  vt  fundiu  ■  Mpud^ 
^mptoremrenntntar <\\yx (\  retinercntur ,  vtique  interprecatiotiem  noftram 
Jion  patcrcntur.Sjgnificarct  enim  apcrtjflimc  auffcrcndum  cmptori  iundiii 
liiulta  liia  <5c  cjuidcm  vtriufque  tam  raulieris  quam  emptoris  ignorantiai 
oon  interueuifict:Q^odtamcn  cuidcmcr£ilfum  cft.Qupcnimiure  omp£qr< 
laqoictarili  fiddc5im^iotfp»ffibaaScKuo]f:pot«flct2^  iftn-^ 
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jn  bbni»  cius  (i6tx  cffcnc  pcr  rclliturionem  hcreditaeisjln  quo  numero  con- 
tincrinonpotcrantcaC|<jujcantc  rcftitutam  hcrcditatcm  fuiiTcnt  aJienatx. 
dj.fdcid  6i.(fr  d.LJi heres  jf.iuul  SC.Treh-liMnnm.  An  potius  hyporhccaria? 
Atqut  ncc  illud  indu<^itum  adhuc  crat  a  luAinianotquod  induzit  Li.  C.  comm. 
de  le(f4t.  vt  lcgata  &  (idcicommifla  priuilcgio  vllo  lacitar  hypothccar  gaudc- 
rciK.Sunt  crg  J  vcrba  ilU  no  Sct fcd  vci  intcrprctis  vcl  Triboniani  ref- 
picicntis  ad  fupradiftam  ludiniani  nouam  conftitutionein  in  d  l.vlttm.f.fin 
suttm  fuif  condtciirte  eo^.tit.  Cztcrum  vc  ad  lulianum  rcdeamus  in  d,  l pUne 
f.x.de  /^r^.i.truOra  ei^  quacrerc  an  in  ca  fpccic  potucrit  dominus  alicnarc  hc- 
rcditatcm  autrcs  hcrcditarias  in  prariudicium  fidcicommilTarij ,  cum  non 
proponcrctur  dominus  alicnalVc  quicquam  cx  hcrcditatc  reftitucnda » Tcd 
fcruum  duntaxat  fuum  qui  Fucrat  mftitutus ,  &  pcr  quem  potcnit  fibi  ac- 
quircrchcrcditatem,camquc  pofteafidcicommiflario  fccundum  tcftatoris 
voluntarcm  rcftitucrefi  cum  antc  vcnditionem  adirc  iuITiflct.  Ita  quod 
vcndito  fcruo ,  qui  tucrat  hcrcs  fcriptus^ipfa  quoquc  hereditas  vcndita  cf- 

Ji,&prcciumciusad  vcnditorom  pcruenifle  intclligitur,non  fit  nift  pcr 
confcqucntias ,  cafquc  adco  ncccflarias  vt  ncc  vlla  iuns  artc  prohibcri  pof- 
fmt.An  non  cnim  cflct  abfurdum  impcdiri  dominum  fcrui  hcrcdis  inftita- 
ti  nc  vcndat  cum  antc  aditam  hcreditatcm  ob  hoc  folum  quod  pcr  eiufmo. 
di  vcnditioncm  futurum  flt  vt  hereditas  pcrucniat  aJ  cmptorcm  ,  qui  dc 
ca  rcftitucnda  rogatus  roon  fiiitPCum  in  ciufdcm  domini  poteftarc  fit  hcrc- 
ditatcm  ^fibi  pcr  ieruum  dclatam  repudiarc,quonii  &  Icgitu  rcpudiarc  pof- 
fct  quauis  fcmpcr  lucrofum  / legdtu  -j.de  le^.uu&.i./iheredttMte.^i.D.mMndii, 
Nam  &  citra  rcpudiationem  futficcrct,  vt  feruo  non  iubcrct  adirc  hercdica- 
tc,quam  fcrlicct  adirc  fcruus  finc  iuflu  domini  prarccdentc  non  poflct ,  nc 
inuitum  aut  ignorantc  dominum  obli^arct  xri  alicno  /.^«1  in  ahend  6.m pr. 
D.^e  ac^ .hered.Satis  i^itur  cflc  dcbct  hdcicommiflario  vt  pcr  cam  fcrui  in- 
ftituti  vcnditioncm,Hdcicommiiriim  non  intcrcidat ,  fcd  nihilominus  pcti 
poftit  ab  ipfo  vcnditorc  quaO  adhuc  hcrcditatcm  poflidcat,  qui  preoii  cius 
poflTuictiAdcoquc  quoJ  logc  durius  cft  ab  cmptorc  ipfo  fi  vcndiror  no  crit 
iolucndo,quauis  cmptor  nullomodo  fucrit  rogarus. Vndc  illud  ctiam  fir  vt 
putcm,quamuis  hercditasillafidcicommiflaria  logc  pluris  fit  quam  precij 
nomincrcdadum  fucritexvcnditione  fcrui,non  idco  tamcn  ad  aliud  te- 
ncri  vcnditorem  quam  vt  prccmm  quod  acccpic  rcftituat,  Ncc  illud  tamcii 
intcgrum,  fcd  quanto  carius  duntaxat  vcndidcrit  proptcr  fpcm  ill.im  ac- 
quirendx  hcrcditatis,ld  cft  dctrado  qnari  per  fc  fuic  fcruus,  quannqiie  ven- 

-di  potuiflet  ctiamfi  hcrcs  fcriptus  non  tuiflct.  PIus  puto ,  Etiamfi  vcnditor 
folucndo  non  fit,ita  vt  fidcicommifl^ario  squum  fit  dnri  adioncm  in  fubfi^ 
dium  aduerfus  emptorcm,Non  tamcn  ad  aliud  tcncri  cmpcorc  pnflc  quam 
vt  illud  ipfum  prccium  prarftct  qnod  prarftarc  vcnditor  tcncrctur  fi  folucn- 
do  cflet,  necquicquatn  amplius.  Curcnimob  inopiam  vcnditoris  in  ph»s 
tcncatur  qnam  ipfc  venditor,qui&  principalitcr&  dirc<5la  cx  tcftamcnto  a- 
ctione  conucntus  iam  fuii?  Conucnttim  fiqui  Jcm  ncccllario  poncndum  cft 
tntcquam  ad  emptorcm  pcrucniatur,vtcxcuflio  fada  vidcri  po/lit ,  nifi  tam 
euidcnier  &  notoric  non  folucndo  clfct  vcnditor  vt  hoc  ipfo  cxcufiioncm 
pro  fi<5t3  habcri  oportcretrqucmadmodum  in  fpecie  Ugis  vUtm.Deeo  per 
^uem  faSl.erity  Caftrcnfis  tradidit  ad  cuin  locum.  Hoc  vcro  iicc  Ac- 
curfius  )  ncc  inccrpretcs  cxccri  perccpttfc  vidcmur  >   s^ui  exiftimant 
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^kacZullani  renicmiaficri  vtcmpeorafidcicotnmifrariocofloentiis  ,&re 
pitdo  (ifnal  caritorus  Ht :  quod  ccrtc  non  ica  c(l.  Nc<)ue  cnim  «latMtnr 

in  cum  aftio  fiJcicominiflario  ad  rcs  hercditarias  Huc  pcr  vindicationcm, 
(iuc  pcr  hypothecariam  cuinccndas »  fcd  tantuin ,  vt  dixi,  ad  prccium  quod 
iam  rctncl  vcnditori  pcrfolucrit  i  Atquc  ita  ficctjuidem  vt  bis  idcm  prc- 
ciutn  f blucre  corapcliatur  >  quod  pcr  fc  iam  faiis  durura  cft ,  At  non  vt  co- 
gatur  carcrc  rebus  bercdicariis  »  auodciTccIongc  durius.  Namprzcerid 
quo4  elos  intcrf  ile  miximd  potdt  hahcrc  rcs  Mrcditarias  potids  qiiim.d» 
carom  precio  herum  prjeftaBdo  immBnem  eflie » Crcdibile  cft  longe  maio* 
ris  prccij  cfTc  hercditatcm»  pofteaquam  emptori  pcr  icnium  acqoiiitacft 
wuixn  fiieric  fcruus  ipfc  tcmpore  venditionis,  Quo  tcmporc  fuberac  tantuoi 
(pes  acquircndse  hercditatis,qu3c  fpes  facilc  poterai  inccrcidcrc  morcuofor- 
taHls  fcruo  antequam  a  noun  domino  adirc  lubcrctur,  auc  fuperucnicatca* 
li^ua  aouacaufa  c^x,  iacercc  ci  lui^Ckam  licrcdicateui. 


E&ROR  OCTAVVS- 
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Sf3^^^$f*^  V  R  vcro  incmptorcm  uctur  fubfidiaria  3c  vtilis  fidcicom- 
iiniri  pcrfccutio  I  quinon  tuicrogatus  (quodperfc  durum 
4  ^K^!!^'^^^'^^^^*''^^')'^^***  ibbobfoiravidctitr»  noiitanciimez 
lO^^^^^  crqtiiute  illa  pctcnda  eft»  Nc  aliter  pofird  iarefidcicon- 
j^^^^^JL  liiirumtiitcrcideret  es  fado  vcnditoris ,  quod  iniquum 
^jj^jk^fmdMm its  ^S-^.fi ^fnis filiHm in &$, sdSC.  TreSelL  Sed  eciam  cx  ra« 
tionc  ir»!^'.  inris,  C^od  huiufinodi  hdcicommifrum  iniuncium  domino 
fcrui  here  lis  iiiftituti  capiat  vircs  cx  perfona  fcrui ,  nonacpcrfona  ipfius 
domini ,  quotics  .ilij  quam  fcruo  dominus  rcllitiicrc  rogatus  ed/.CMmJi/te" 
frm  Um  II.  de  leg,  i.  Qjid  crgo  mirunieil,  fi  cmpcor  idcmquc  nouus  do- 
minus  huius ferui  cogatur  prslUre  fideicommiirmn  hercditacis  >  quam  pcr 
ienmm  iprum  qucfiiiertt?  Nam  5e  fi  icruus  ipfc  inftitotus ,  manumidtts 
{uifTet  anteaditioncm  6tliberfadosadiiflet9j>erindc  hoc  fideicommiduni 
prKftarecogeretor/.y?4/i>f7M#.62.  irbi  maBiMftum  eft  poft  vcrba  illa 
/Smr/yy  icgendum  clle  addica  ncgationc  f  M4  rogMtus  nen  efi  de  lcgAUi.  IJ pdtri 
4.  ele  le^Mt.i»  Porro  qu.r  ratio  fcruum  inftitutum  obligat  ,  vt  fi  adic- 
rit  manumifrus  herediratcm  rcftitucre  dcbcat  ,  Eadem  obligat  nouuni 
dominiim  qni  eum  adirc  iulTit  vt  arquc  rcllituat,  Vna  illa  nimnumquod 
fideicommiiruui  hoc  experfona  fcrui  vires  accipiac  *  Icaquc  illud  po»  - 
tiftt mfrancium eft f cnr apodlnlianum  8e to  fpecieiii^?*^ /r^/>  fldfie  f,  i.  non 
^ctm'  adio  fiddcommif&rio  rcdafn  enptorcm  »  quamuis  vcnditor  fic 
Iblucndo »  c&m  h6ba%  (it  heres  pei^icnam  4|ui ip&  rog.nus  yidctor*  quo* 
modo  credendnm  eftfiiillcteftacorem  precesaocum  fuas  dtrcdurum  ,  (i 
crcdidifTct forc,  vt  ad  cum  hcreditas  pcrueniret.  Qnocxcmplo illudc- 
tiam  longeque  probabilius  dici  poccft  petindc  fuiflc  ccftatorem  pccitu- 
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tuiii  doininus  ernt  fi  Itanc  dominij  mutarionem  antc  aditioncm  hcreditatis 
f.ituraiii  prariiidiirct.  Rjtio  autcm  alia  cju.Trenda  non  cll,  iiuam  c^ux  aftcrtur 
a  luiiano,qii6d  venditor  eam  ipfam  hcrcditatcm  habcrc  vidcatur,  quain  rc- 
ftititere  rog.itus  cll,  cuni  cins  precium  hahcat.  Ex  quaratione  inteiligimas 
aJiud  ciim  rcfponriirum  fuiiTc,  Ci  pric  r  dominus  fcruum  hunc  hcrcdem  fcri- 
ptiim  non  vcudiJirtc:  fcd  donatlct.  Ncc  cnim  hercditaicm  prcpter  /cruum 
h  iberc  vidcrcuir  is  ,  qui  donalfct,  qui  lciiicct  port  donationcm,nequc  fcr- 
nun),  ncquehcreditatis  precium  aut  quicqnam  nliud  in  vicem  hcrcditatis 
hibcvQtl.tfuod ft  donattero  ^\o.'\\in6k.diuy.pr€ced. D.de  vfujr.  Quarc  ad  rem 
iionpcrtincrct  li  quis  co  cafu  obiiceret,Rogarum  fjiilc  priorcrn  doininum, 
pollcriorcm  vero  rogntom  non  circ,  Nani  neqvic  priori  domino  dcbct  no- 
ccrc  quo  J  fncrit  ro^tu$,cum  habcndus  fic  pro  rogato  fub  illa  demu:r)  con- 
dicionc,fi  hcrcscllctW  /.y/4/wwtt/,qii^  condiciodcticir  cliciiato  pcrcuni  fcr- 
uo  antc  aditioncm  :  Ncquepoftcriori  doraino  prodellcquod  rog^rus  ipfc 
non  fucrit,  cum  prcccs  «1ci^un(?ti  quamuis  ad  priorcm  dominum  dtrctSx 
ptrindc  habcndiclintacli  ad  fcruum  ipfum  dircdl.T  c.ient,  vt  confcqueiucr 
pcrindc  obligcnt  poftcriorem  dorninum  qui  pcr  fcruum  hcrr?  fat>us  cftiCt- 
quc  priorem  obligallcnt  li  fcruus  alienatus  non  fujlTct.Atqtic  ita  dcbct  acci- 
*pi  quod  con.Iiidit  Rutinus  in  d.l./tMltentUyUS  vcrbis,i>4f//*  xttiunnio  hoccafu 
tempetttyvt  u  ^td  <j:tem  emolumentHm  heredttatig  peruenertt ,  dr  pdetctmmiJfMm 
frdftiire  ctm^ellMtur :  SciJicct  vt  ita  dcinum  bonl  lir  hxc  ratiocinatio,  d  is  ad 

3ucm  hcrcditatiscmolumcntum  pcrucnit,  illc  ipfclitcx  cuius  pcrf«iia  fi- 
ciconimiirum  vircs  accipir,aiit  pcr  ipfum  hercs  hdus  (it.  Alioqui  certuin 
cft  non  cx  eo  folo  dcbcri  ab  aliquo  fidcicomniifliim  ,  quod  htrcditas  fidci- 
commilfaria  quoquomodo  ad  ipfum  pcrucnerit ,  vt  conllat  cx  d.  i.p/ane  in 
princtp.     ex  L  vU.tn  prtnctp.De /egat.^,\\)i  lcgendum  clTc  tnffttuit  pro/i«^/j- 
tMuhcnc  docuitCuiac./i^.z.*^/<pr.C4p.32.&  in  rinercrpoiifi/><i/rAf  pioy^^/ri^: 
Nifi  qitis  circa  priorem  cmendationcm  probabilius  putct,vt  nequc  tnf/ttuit 
JegJinus,  ncq-,  /«^y?i/«i/,ciini  verbum  infhruttpavUb  poi\  .-•ppofitum  in  vcrf. 
detnde  tUe  extranew  i»UKC  fiiitim  heredem infi  /«;/,vtriquc  fcntcntif  conftruen- 
dz  coinmodiflimc  maioicqiic  clcgantia  fubfcruirc  poflit.Prob  hiJenamq^. 
cfthuiusrci  ignorationcadditum  primum  fuilfc  verbum  fubjhnitt  ab  mj- 
pcrito  aJiqiio  interprctc  qucm  illud  fefcllitquod  vidit  in  fcquentibustra- 
^tari  de  fubftituto  pupiilari.   Nec  animadueitit  alium  fubltiriitnm  fuifie 
qu;im  txtrjncum  illikin  qui  fucrat  inftituius , cum  alioqtii  iicq;  Je  fubnituto 
pupiIKiri,ncq;  dc  lc^atisab  co  pt^rllandis  qu.Yri  poiki  li  fubftitutusanic  iin- 
ptibcrcdiccilil]ct  co  rcliilo  hcrcdc.  Q^ja  ob  caufim  coadus  fuit  Accuriiiis 
comjnifci  duos  in  ilia  fpccic  hiilTc  hcrcdcs  inrtitntos  &  pup]Io  cxhcredaro 
fubflitutos  vr  picmorruo  vno  qui  hcrcdcfcriplilict  jmpubcrL^T^u.Tltioni  lo- 
cus  in  ahcriiis  inllituti  ciufdcq;  fubllituti  pcrlbna  rcJinqucrctur.Sed  hic  rur- 
fum  qiixro,Cijm  riJcicomilliim  dcquolulianus  tradatw^./.p/W/.i  cx  fcr 
ui  pcrfona  yircs  accipiat  fecundu  ciufdc  luliani  fcntcntia  a  Papiniano  rclata 
&  probntim  in  d./.cumfln>f^Mi/$ain.de/.\.Cur\u\ib\is  tantum  aflionibui 
non  ctii dircdis  conucnicndus  lit  ex  fidcicomillb  fcruus  ipfc  fi  manumilfui 
inucniatur  aditionis  tcmpore  &  hcrcs  faflus  per  aditionc,  Aut  poftcnor  do- 
niinus  qui  cun»  adire  iuflit.  Ratio  clt  in promptu, quia  ncuter  rogatus  eft» 
fcd  prior  dominus  qui  tamcn  per  feruum  illum  ante  aditionem  nianumif- 
iiim^ut  aJicuatuni  hercsia Jlus  non  cft.  Non  enini  aliu*  de  fideicommifio 
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^ircdat^iontconueniripotcnquamquifuicrogatus,  vt  oUcndunt  vcrba 
W./.yi4/f«n«i.Supcrctlvt  nioncamusquud  ctiam  taccntibus  nobis  ratis  cx 
/upcrioribus  incciligiturivaiuc  uillarc  cafum  iiunc  lulucii  ab  ilio  qucm  tra- 
Vtpianus  m  iMvkM  tt^r  fmmfi&iritk  Lonecquc  roaioreiii  ciTe  rt» 
tioiiemcurapiidialiMttmiMprrccuttofidckomiDtnii^  concn  empco-. 
li6miiirub/!«Jium  vcnJicorccauilenteooiilblucado,quim  vt  apud  Vlpia- 
num  dccur  rcilituiorM  comra  rcura  tcmporciibcratum  ob  id  folum  qtod 
folueiulo  non  fit  actorcuius  dolo  m.ilo  tacium  eft,  ne  rcus  iudicio  fillcrc- 
tur.Ltli  cnirn  cmptor  in  co  tjuorabilior  vidctur,quod  caufam  habct  onc- 
rolain,iiic  vco  ijui  tv:inporc  Iibcracus  cfb  vci  vTuccpit ,  caufain  lucratiiiain  ■ 
lia.bct,  nocerc  tjuucaillud  cmpiou  dcbctic]uod  cum  lcruuu)  ponidet  cx 
cuiu&pcrronafidctcommiirumprioridominoiniuodumvires  acccpic:  hi 
iKr6<}ui  vei  vfucepit  velab  aclionc  propofiu  lii>eratus  efk  tcmpore«iiihiI 
cfl  quod  noccre  dcbcat  prarccr  ratipoem  iUam  x^ttatis  Quat  non  patieur» 
yicx  damno  aUerius  ipfc  locuplctetur.  Ponimuscnim  ninilab  co  factum 
cilcdoio  malotfolumque  liipulatorem  iudicio  (lili  dolumiuiirepairum  ab 
eo  folo  ,  qui  ncrcus  iudicio  lillcretur  ,prohibuit ,  vt  fuii.is  exnlicnuimus  iii 
nrafccdentibui,    Cxtcnuii  qucmadmodum  iocus  i!Ic  VlpKuii  non  probaC 
Caflrcnlis  lcnccntiam  pro  h<:cicommilTjrio  vtaJucifus  Jcbit^jrcs  hcrcdi- 
tarios pcr  negli^cntiaui hcrcd;s  tcporc  iiberatos  rcgrcilum  haberc  in  fub* 
6iiomcieb(ax»<iJier€iiioo  litfoliieiKlo.aocdecuJpalatanon  teoeatur»ita 
tHB^ue  cx  ropradido  luliaoi  refpon/b  probari  um  jmprobabiiis  ienienria* 
poicflyob  cuidcntcm  intcr  has  rpecics  diucriitatcm,diucr(ltatirque  racioiie» 
^OC CX  fupcrioribus  facis  coliigitur.Muito  utiims  ad  rcni  faciCv  quod  iidem 
Doftri  adfcrunc  exi.i.i» Ji-J.dr  f.i-D.dein^ti.MiJ.lnicriium  d< bcre aciionc  da 
riei  qui  inllitorem  prarpufuit  aduerfus  cos  qui  cum  inJtirore  contraxcrunc 
eo  BOinine  quovt  inuitor  contr.ixit:(Sic  cniin  icgo  $n d.Lvi $n/ittor)[\  modo 
Don  auccr  rcn  iaMn  fcruacc  po/lit.  Etii  enim  rcgular<;  cft  vt  per  iibcraiu 
pctlbiMm  a^o  qwrri  non  pofiic  >  eos  tameo  ^i  com  infiitore  meo  tan-  - 
^inminiktorexoiicraxeruntidebmiliiialteminrubiidiom  teocri  asqoam 
cfl:»qu)Mi  negare  non  poiTuot  quio  contralicofio  cum  ipfo  perlboam  quoq^ 
mcamdcpatrimonitfm  meum  intiiici  videantur:Ade6  vtob  eam  cau^am  o« 
biigatum  mc  habcant  adionc  inftitoria  d.!eg,uffr  tot.i7.titAn  quarftionc  au- 
tem  nofira  dc  Hdc  iconmi iifario  agcrc  voiciite  aducrius  dcbicorcsiiercdica- 
rios  i^bcratos  oihd  toie  cil. 


ERRORNONVS. 

• 

^&^^^^^^  RiMA  hxc occurrit  diftcrentia inrcrhercdiratcOT  ccflam  in 
H  )^  iurc,&  catn  qux  rcftituta  flt  fidcicooimilTltrio  cx  authorita- 
^r:j>rT''f<  tc  Scnatulcoiiriilti  I'rcbcIIiani,qiioil  hcreditas  ctiatn  priuH. 
jrf  V*j»  -^.i^  quauiadcatMrL.cdipottl);  iniure  (cJ  icgitimatantum i uoii 
%Ji^^^<^X'  cii%mji^^^  id  cri.ib]aiIU  quam  Icx  dctul^t  agnato 

n  pro)UmobOonqiiamtciliCorherc4impto»qucm9^ 
yipiamttaoTiAftiS»  Atberedttas^eicoiniiiii^ 
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farialicetnonminusab  intcflatoquam  cx  tcftamento  tlari  poflit  9  tra^ka 
pcr  prudcntum  intcrprciationcni  potcftatc  legis  talcidiae  &  Scnatufcon- 
fuiti  Trcbelliani  ad  fidcicommifla  ab  intcftato  quoquc  rcUcia  le^^Jthtufit- 
miliM  18.  D.  ad leg.fdlctd.leg,^.leg.(^ Jine  fcrtptHra  5.  Cnd SC.  TreheU,  /<rg.  rr- 
€ufare  6.$.  i.D.  eod.   Numquam  tamcn  rcltitui  potell  priufquam  adiia  fitr 
ncc  magis  ab  herede  lcgitimo  quam  atcdamentario.   Idcoquc  omni  ca- 
fu  cogcnduscft  hcrcs,  vtadcat  hcreditatcm  &  rcftiiiiat  :  Prartcrquam 
fi  fuus  hcrcs  ^  patrc  rogatus  proponatur.  Hic  cnim  eogitur  quidcm  rcfti- 
tuercjfcd  non  fc  imn>ilcerc,ciam  fit  hcres  ipfoiurc,  ncc  minus  citra  im- 
mixtioncm  quam  citra  aditioncm  le^.i.  ^^^utfunt  in  poteflate  D.  fi  ^ni^ 
cnujf.caHf.  teflatnent.  le^  infHUi/\.  D,  defni»-  tt)  legit.  leg.  ita  tamen  IT-  f.fi  pa- 
ter  ^ltum  D.  ad  SC.TrebeU.   Huius  vcro  diftcrcnti.T  ratio  Ijcct  prinia  tacic 
non  parum  obfcuraefle  vidcatur,illa  tamcnaftcrri  vcra&  gcrmana  mco 
iudicio  poteft,  quod  reftitutio  hcrcditatis  non  alitcr  prodeflc  fideicom- 
mi(Tario  poITit  ad  transtcrendas  in  cum  aftioncs  hcreditarias  ne  tum  qui- 
dcnicum  fitab  inteftato,  quam  ti  fiat  co  ipfo  modo  quo  tcftator  voluit 
leg.i.legJed    ftalto  9.  ^.vlt.  (tf  leg.fetj.V.  ^d  SC  Trebell.  ieg.  fmHlttr  59.  §. 
§x  affe  D.de  iur.dou  Tcftatorautcm  voluit  rcftitui  hcrcditarcm  ab  hcrc- 
dc,hoc  cllabcoqui  iam  faclus  eflcthcrcspcr  aditioncm ,  quique  habc- 
rct  ipfc  adiones  quas  transferrc  in  alium  valcret^cum  alioquin  dc  transfc- 
rcndisiistradari  nulIomodopoflTct.  Dcnique  rcftitutio  pra:fupponit  ac- 
quifitioncm  in  perfona  reftitucntis :  At  hcrcditatis  celTio  qua:  fiat  in  iurc, 
potcftatcm  totam  fumita  Icgc  ii.tabul.  cum  fit  vnus  ex  modis  fcxacqui- 
rcndi  dominij  iurc  Quiritium  ,vt  VJpianus  fupradiifloloco  fcribit ,  idco- 
que  potcft  ficri  criam  ab  co  qui  nondum  fit  hcrcs ,  fi  modo  ius  habcat  hc- 
rcdiiatisacquircndar.Ethuc  fortaflis  pcrtmct  quod  habctrcgula  iuris,  Non 
vclle  hcrcdcm  cflc  illum  qui  ad  alium  transfcrre  voluit  hcrcditatenj./r^.»^» 
vMlthereteffe6.deregHl.iHr,   Namquod  vulgb  inteiprctantur  de  illo  qui 
hcreditatcm  fibidclatam  inalium  transfcrri  pafluscft,  vcreor  nc  non 
fatis  conucniat  vcrbis  legis  qua;  non  clc  illo  Ioquitur,qui  hcreditatcm  in  a- 
lium  transferri  voIuir,fcil  dc  illo  ,qui  transfcri  c :  quod  iic/cio  an  alij  vlJi 
pofliit  comicnirc ,  quam  ci  qui  hercdiratcm  in  iurc  ccdit.    Dequo  tamcn  . 
loqui  Vlplanum  vctcres  inierprercs  diuinarc  non  potucrunt,qai  Fragmen- 
ta  illa  qu2c  nobis  pcne  fola  ex  tot  librorum  naufragio  fupcrfunt  in  manibus 
nunquam  habucrunt:   Nam  &:  exrcccn:ioribus  qui  minus  politi  funr,  ma- 
giTquc  in  Bartolo  quam  in  Papiniano  vcrfati,  non  dcrunr  qui  reijqLi.u  iftas 
tau)  prcciofasncgiigant,  Viuiquc  magnum  Doctorcm  vt  libi  quidcm  vi- 
<lcbatur,qui  cum  intcr  difpuiandum  MgtrcturaliqiTudo  iii  rciit<,nt!ks  qt^.T 
fumptae  cllcnt  vcl  cxTitulis  Vipiani  ,  vel  cx  Inftilutionibus  Caij  ,  vcl 
dcniquc  cx  libtisSententiarum  Paulijfulebat  illas  I ifu  folo  cludcre,  &  li- 
-    bros iltos omncs yo//Mr/w  vocitarc.  Scd  politiorcs  &  clegantjoics  no- 
ftros  Do(5torcs,  qtii  cx  Romanarum  antiv]uiratum  momimcntis  plcrofquc 
difficilcs  &  pcrpJcxos  iuris  noftri  locos  cnodarc  didicerunt ,  magis  miror 
incaiiu^is  rcguIaintcrprctanda,adcc(rionem  quar  in  iurc  ficrct ,  non  ani- 
niaducriiflc.  Sed  illud  longcdifficiliorisvidctur  eflcinueftigationis  ,  Cur 
olim  teftamentaria  hcrcditas  ccdi  non  poflet  antcquam  eflct  adita  ,  Le- 
l^itima  vero  poflettVt  Vlpianus  nofter  refcrt :  An  quiaminiis  iuris  in 
ai^uiccnda.  ncrcditate.  oabcat.hcrcs  tcftamcmarius . quam  lcgitirous? 
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Atqoitsnt^us iurithabcm  vUkm^tmnnh  fauorabilior  dTe  crcditur» 

cum  cauiatcftati  fcmpcr  pratcedatcauriminccdatt/.  fuat.dttti^.  dt  4§m 
fmir.hered.  l.tfnatiitu  S^.de  re(>  iwr.Nili  fi  quando  teftator  contrarium  dirpo- 
lacrk,\tini  fifuutfA^ii.  D.dehcred.tnjfttu.  Ncmpe  qnoniain  ci  qui  in  rc- 
ftamento  ritcconiiito  iicres  iiiiUtutusclUnon  tanium  icx  dciirt  hcrcdita- 
.  tenit  Teci  ctiam  ceftator cuius  voluDUtcm  icx  lioc  cafu  fubfeqiiitur ,  £i  vcr 6* 
^  tb  intedito  vootunlcx  fela  deierthcrc4iucf  m ,  noii  etinii  ^cetfiraii^ 
jSaCt  nin  quateniis  crc4itur  Is  velle  fubiequi  voluiitaicvi  legii  /.5.  m  prMtip^. 
iH^nfiaur.tHr.^  f.uDuliiitr^fMMI.Cxtciuai  ncquclcgitiinas  iicrcs  n^agi» 
auamtcfUmcntarius  qDicquamiuris habetin  hcrcditate  nondum  adita ,  i- 
dccJque  ncc  ad  Iicrcdcm  fvjum  cam  tranfmiitir.   Aditiocnim  hcrcdiratis. 
fola  ea  eft  quafliercdcm  facir,  non  dclatio  fiuca  iegc  illa  fiar,  fiue  ctiama.. 
tcftatore  A  deUta  151.  De  verber.Jtgntficattonii^,  Rario  igitur ,  ni  lallor ,  pc- 
tcnda  cx  eo  cft  j  quod  ikuti  deiatio  hercditads  Jcghiniac  fit  a  foia  legc ,  ita  : 
icccflioiniafeiitcxeinfdcinlcgispoteilatcldcoque  £ictl4  ielex  intcr- 
ponitvt  hcfcditaiis  Jcgitimac  prins  vtiaoi  qniiai  «dlt»  fic  ccffioncin  fieri  pa- 
tiacur,  cikai  neque  voJuntas » nequc  fa<^um  hom.iiiit i»  en rc  vflom  imcrcc'* 
datyTamcniuifacilc  cft  legi  dcferro  hcteditstcm  ceflionario  ex  tgnati^ 
proximieiufdcmqucccdemis  voluntatc*  quam  agnato  ipfi » tamquc  iacilc 
hercdem  facerc  ccffionarium  quam  cedentcra.  Et  ob  id  VJpianus  dtf}.  tir.' 
i^.D,de Mctjmjit.rer.zn  eodcm  inomnibus  iuro  cenferi  eum  cui  hercditas  a . 
proximo  agnato  in  iure  ccdatur,  quo  cenfcrctur  agnatus  proximus  fi  hcrcs 
edct.  Cciuonarium  enim  hcrcdcm  vere  ficri  &  quidcm  foJum  &  cx  toto 
«ife  »  dim  Bollr  agnttnsproxiinoihcicteic  qul'  id  alinm  p^rceflioncm-; 
tnnsferrevolutthcrcditfttem.  Atln  delstione  hcreditatii  tcftimenttriae'* 
tUttdcfts^ufai  IfC^Jexduodedmtabul.perindeconfirmet  hcrcditatcs  te-  - 
fttmcmtriasYarc|ue  legtttmas  IJegt  c^tienire  150.  D.  dt  vtrhr.fymfi«,conBT^ 
mattamenteftamcnrarias  fccunduin  tcftamis  voluntatem  quatcr.us  iufta- 
iiJaeft  jNunquam  vcro  aJitcrquam  voJunfas  fcrat,  nc  qnid  vcJ  contra  veM 
prattcr  voluntntcm  faccre  videatur.  Atquj  tcftaioriion  aJij  fu.im  hcrcdita-- 
tem  ex  tcftamenio  detuJit  > quam  ci  qucra  heredcm  fcripiit,Ncc  rurrum  i 
ali)  dcJatam  eum  voJuifle  credendus  eft  fi  lieres  inftitutus  adirelDam  cx  tc>~ 
fttmcnto  nollct :  Alio<|oitdfcrip(i(ret  cl  vcl  ftbflitutom  vulgarem  >  vel  £iU- 
tcm  coheredem  qui  repodlante  coheredc  onodtmmodo  tacitdliibfttmtasv 
vidcri  pofler,  l.potefli^.devi^lg.&fttpU^tfl.dr^nftitut.  eod,1itMl,in princip^. 
l9n€tJfiTitio  6i.f.lk/iamtis  de legat.i.L  tion inft*m  4 .f.^d S€,  TrebelliMnHm, , 
Cu!T:q'JC  nec  fubftitutum  ncc  cohercdcm  ci  dedcrit,  vix  aliuddeipfius  vo- 
Juiu.itc  liifpicaTi  pofltimus  quatn  vt  dcficicntc  fcripto  hcrcde  /iuc  quod  nol- 
letjliue  quod  non  poifct  adire  hercditatcm ,  habcrct  fucccflorcm  agnatum  ) 
poximumtcui  fcicbatfuturLifi  vticx  hcrcditatcm  dcfcrrct.  Proincc  iicrer: 
non  mod6pnetcrfcdcttamcomfiiplinsvolomatem»fihi»cdl  fcripto  pcr*- 
mtttcrctur^edere  miorc  hcrcdilatem  qntm  ipfc  ncMidnm  tdliflct.  Ce»- 
dendo  enim  faceret  hcr  cd  c  m  illum  ijoem  tcftfttor  heredem  htbeie  non  vo^ 
tiiifler>4n;ovcr6dequo  fortaf^rs  nun^m  cogitaffet  atquc  ira  hercditftfc 
prmriperctur  Jegttimo  hcrcdi  ad  quem  non  foltim  ex  lege,  fed  etiam  ex  tft^- 
cito  defunfh  iudicio  peruenirc  dcberet.  At  cum  lcoitimus  &  agnatuspro- ' 
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traetari  potclVNam  (iuc  cxprcllam,  liuc  tacitam  dcfuncti  voluntatcm  in-^ 
tuc-ircfiac  ipfam  quoquc  lcgis  dcllinatiuncm  &  potcflatcm,  nciBo  cll  cui 
poiTjt  vidcri  bcta  iniuru  pcr  ccflionam  hcrcciitatts  in  iutc ,  quim  agiiatus 
proxnnus  cxtranco  cmlibct  teccrit.Cum  ita  confljtuto  veccrciutc  ciuili,  \c 
in  agnat^s  non  ctict  iucccllio  non  magis  quam  in  l\n&/.ui.fnen4Hm  eji.D.ug 
fuif  ^  le^tt.httQ  ci\  vc  li  isc]ui  tnortis  tcmporc  »gnarus  p:oximus  ir.iicnic- 
baCMr>noIict  hcrcs  cUe  Jcgitiuius  i  nihiiumngis  lcqucnics  ai^nati  adiinttc- 
rentur ,  cjuafi  confumpta  pcr  vntcam  pvnDdtnquc  dclationcm  tota  Icgis  po 
tclUfC^proptcrcicjubd  non  nili  fcmcl  locuta  !tx  clkt,fohquc  agnjto  pro- 
xi^no  tjmiham  dctuI:llci:N'cccirc  cllcc  a^nato  proximo  nolcnrc  adirc  ,  hc- 
rcdit.itcm  dthccrc ,  licriqiie  bona  vacantia  6l  viiidicari  Hrco«nuiiiniodo  cf- 
fcnt  fulucnjo.   Qiioadulque  Pr.ctorhuic  incotnmodo  profpcxit  propolt- 
to  edi»5io  fuccclVoiiO  vt  qui  noiipotcram  pcft  ngnatun»  proximum  Tuc- 
cc.icrc  tanquam  agnati^fucccderent  faltcm  cinquam  cognat4>nec  pri  us  hc- 
1  cnc  bona  vacantia  c|uam  vcl  cognatus  nuUus  lupcrcricc  ,  iiccaliquis  cx  lis 
bonorum  polkllioncm  cx  capitc  V  ndc  cognaii accepiikt,iumquc  ad  ablii- 
ncndum  rcflitutus  iii  intcgrum  iwii^cx.diti.^i.pUcebat leo.u     2.  D.  Aefuicrjf» 
rW«<:^.ltaquc  mirum  non  cii  cam  twxdi  vim  6:  potcft^tctn  ems  cc(lionis,qi'f 
iji  turc  ac  ibllcnnitcr  tada  cncr,vt  hcredcm  fjccrct  cum  cut  cclla  cllct  Iicrc- 
chtas  ab  ignato  proximo,  ciiam  quam  is  nunquam  aJiilict.  Pcndcbat  emm 
ex  cadem  potcfcaic ciufdcm  Icgis,  duoikcim icilicet  tabularum,vt  hcrcs 
licrctc]uifqui$  hcrcditatcm  iacentcm  adirct ,  liue  ccdcns  ilk-  cfltt  ,liuc  ccf- 
fionarius>hac  fpla  dil4crcnti3,qii6d  ccdcns  qui  alius  c(k  non  potclt  qwatn 
agaatus  proximus>li  ndirct  liccet  bcres  pcf  kgcm  immciiiate;  Ciim  tamcn 
ceirionarius  riar  quidcm  a:quc  hcres  a  Iege>feJ  non  immcdiatc ,  at  pcr  iiic- 
diam  in  lure  ccirioncm.   Vnde  cil  qu6d  illum  Icgitiniuni  hcrcdei;.  appcl- 
I.unus,huc  ccllionarium,llIam  kgitiiViam  hcfcditatcni,hanc  cc(liciain,vi  6c 
ccflicia  tutclamapud  Vipianum.Nam  qucmadmodit  hcrcdiras,itai}<:  tt  t^Ia 
ccJi  potcrat  in  iurc,omiiiadeaique  iura  &  qux  in  iureconliileici  vt  fupra- 
dido  loco  Vlpiarus  kribit.  Lrat  cnim  ccniouis  v(u$  vc  ro.igis  neccllarius, 
ita  longc  frcqucntiirimus  ad  iura  transtcrenda,quac  ncc  mani.ipari,  ncc  trndi 
poterant.   Adc6  vt  ccfla  hcrcditate  non  idco  rcs  hcrcJitai  i*  lingjla?  ccllac 
intclhgerctur,  fcd  fpc;cialj  in  rcslingulas  ccllionc  oprs  cllct,  quarum  do- 
miniuin  iurc  Qniriiium  cx  ea  ciufa  in  ccllionjrium  tianslcTrc  ccdcns  vcl- 
kt,vt  diccmusm  Err§r.fe^.   Quia  mnurum  aliud  circt  hircditas ,  aliLd  rcs 
liugula.  hcrcditaria- ,  le^.$n jUeti-orwMjT-**  m  i8.  D.*id  :>C.Tre^e!/./e^.  he  eduas 
^Q.D.  de  hered.f^e/$t.  nccproindc  cclla  hci  cdirarc  ptdlcnt  idco  vukri  Lclia: 
rcs  hcreditaria;  lingulx.nccaliud  qui<quam  nili  quod  conccptis  &  f  .llcn- 
ijibus  cclTionis  vcrbis  difcrtc  comprehciilum  unicr.iicu.r.   C  cLti  iiai  hc- 
rcditatc-in  iure  ccl]a, pnus  quam  aaita  elict,nwn  dubitabatur  cjuin  iura  om- 
nia  qu^C^cdefundo  ^.in  dcfuuctum  compciict  JCtraidiiciu  inccflrionara  m 
tanquam  in  vcrum  hcrcdem  quomodo  iranliiura  tuillcnr  in  ngnatuiii  pro- 
ximum  fi  is  iicrcditatcm  aJirc  quam  ccdcrc  nuluillct:  Aiict^ui  non  tuilkc 
vxra  iuiuque  celIio,(]u^  ius  omne  ccdcnti  liue  dclatum  liuc  lan.  acquilituin 
in.cc  flionarium  non  tranilulilTct.   Quidcnim  prchibcrc  potcrat  qunnii- 
nus  ccflionarius  vcrc  ficrct  hcrcs,ciim  aluis  aut  .^utcaut  pi.vicr  ipsu  nullus 
cfljst?  Habcbat  igitur  pcriiidc  ac  alius  hcics  qmhbci  liuc  tclumcntarius,fiuc 
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legitimus  aftioncs  oinncs  diredsstaui  adioas  qoam  pafliuas  quibas.dr  c6-> 
vcnifc  i}  fe  dcbitorcs  hcredicariost&acceditoribus  hcrcdjtarils  conuchirt 
dircct6p«  flctjcom  alius  ncmo  cflct  in  cuius  pcrfona  dircdx  refit^cicnr.  Ita 
ficbat  vt  ncc  vtilibus  actionibus  inJigcret  qui  habcbat  ciirriftns  Ljiherts  70. 
in  princip.D.  ad  SV .Trebt  l.  ncq-ic  \  t;Jcs  vlias  lubcrc  p<  ller ,  qinppc  quac 
nuui^uain  incadcm  pciTona  j&rcipccii'  ciuiiicni  rci  poilintrunuicum  di^ 
leftat  con(iftcrc»vt  iarpijfts  afiomiitniis,  At  in  co  ctti  fidetoeininiflftna-liercdi- 
tas  iiaeex  teftsiiiieato»(itteftb  imefticoreftitiitaeft  dioeria  itim  oronia.  Is  e« ' 
nim  (icoti Iiercs  non  iic  pcr  rcAittmonem  ^fed  tantdm  hcrei^is  lococflei»* 
dpit  9  propterca  quod  hcrcditatcm  pritis  adiram  Fuifre  nccetre  efl  vt  reflitoi 
pofucrit ,  Eum  autcm  <]ui  fcmcl  adcuncfo  fa<flus  hcrcs  /ittherrdem  fcmpcr 
rcmanci  c  j).rr/?imM  !^/f,defde$c.here,}.  Ira  ncquc  dirc(5V.i$  aftloncs  haWcrc  , 
potcft  ,  c\[ix  inpcrfona  hcrcdis  remancnt,3£  confcqucntcr  indigct  ncccfl.i- 
n6  viilibii&>ad  ngcntiun:,  ncc  rLilom  ccnucciripcicftnili  vtiiibuspcr  crc- 
^irores»  hcreditariosy  Quos  tamen  idcircdnrocfTc  cftconti a  euin  agcre  ad 
finm  con(cqtten<iuin  9  qu&d  (i  ilireda  adione  espcrireiitiir  adocrrus  hcre» 
dcnitqui  ism  hcreditatem  rcfiitai0iet»(iiiafnoucri  potfentcicepttoiiercfti* 
tutar  hcrcditatis»  elif}.  l.  tfatdmenv;.-$,^MiexT relfeOidneD.^d  SCTnhS*. 
Mcdia  (Iquidctn  pci fona  hcrcdis  "rausti  qi!i  adiit  &  qui  poft  ailirionemiie* 
pcs  manct  impcdic  ojunino  nc  pcrfona  tichincli  coniungi  poffit  Cum  pcr- 
fonafiJeiconHnifl'aiij,atque  ica  nc  in  tidcicomniiirariurn  traniircpoiHnt  iu- 
sa  quar  in  hcrcJcm  qucmlibct  tranfjrcnt ,  &  quac  nihii  taJe  vctat  traniirc  in. 
comcuiccfiteftlllcgjtimo heredc  ante aditionem  hcreditatis.  Vcrum 

2ot«l  (i  hecedita»  cefla  (it  iii  inre»  (ioe  \  teftamentario  r(ioe  ^  lcgitkno  here- 
c  pofi  aditioacm  ?  lam  eaim  diximus^  c^m  ceflio  fit  aditc  bcreditatis^ 
aihiiintcrefrc  sn  teftamcntarius ,  .mJegitimus  heres  illc  fl^qui-ccdirs  An^ 
aliqaa  crit  hoc  etiam  cafu  diflcrcntia  Inccr  (cflam  &  rcAitutam  e¥Trcbcl<* 
liano  hcrcditaiem.  Hic  vcreaiiusuaidtjittt&eil»  &dignusplan^.quohaiie: 
{kcadcm  condudamus»  '  ^  * 
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N  eo  ipfo  Vlpiafii  tituloquc  fupradtauirous»  ^ui  cA /rr.15^ 
dtMefniftrtrdcnhit  illciSi  ame^o^  adeatorhercciitasin  iu. 
re  cefti&»perindc  (leri  hcre^c  enm  cal  ce^feeftacfi  ip(e  be» 
:rcs  Icgitin»oic(ret»^0iyr^^fSliihrt|tHttffaMm  fiterit\im 
Jjttfrt  tef»  fit ,  is  eiti  cejftttfifermsnet  heres^f^^  id  crediteriikm 
J^tMntt^lt^^tmyDebita  vero  pertkm^itd  eft  dtbittretdefitnQt  bberitmi. 
foc  vcro  fi  ita  e(t,magna  quoq;  &  apcrta  crirhac  partc  dificrctia  inrer  ccAis 
hcrcditarc  &  rcflitutam.Cum  cnim  ncrcditasfidcjcomiiTaria  ex  Senatu/co- 
(ulto  Xrcbeliiano  KiUtutac^€oqikitau^xiJi«:edcmiliuincuiiiercditaa» 
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'cftituta  fuit^fed  tp.ntum  heredis  loco,hercdcm  autcm  eum  manerc  qni  pri- 
muui  hercs  fuit,  &  qiii  hcrcditaicin  iprain  t cltiiuit  r^JIuuta  trt/hi.de pdac, 
hered.  Adco  vt  pcrindc  actioncs  direv^tjc  qua:  &  dcfaiicto  6f  in  dcfunctum 
compcticrant  compcrant  hcrcdi  &:  in  hcredcm  ciidm  port  rclhtunoncmi 
adt  hcrcditatis  i  cftirutio  nulla  fjdla  circt,  Licctcx  vtraquc  partcfiant  inuti- 
le? ,  &  incHricaccs  per  oppo/ita«n  cxccptioncm  reftiturs  hcrcditJtis  liucab 
hcrcdc  conucnto  pcr  crcditores  hcrcditariosjfinc  a  dcbitot  ibus  hcreditariis 
conucfiris  pcr  hcrcdcmi.iVii  tamen  ij.^.^ut  ex  TrebelltMno  D.adSC.Tt  ekeU» 
Cuiiis  iuris  ratio  iilacft,  quod  cx  gencrali  juris  rrgula  (juifciuis  femcJ  hercs 
fuit,  fcinper  hcrcs  pcrfeucrat,  quodquc  vni  honiini  duo  in  foli  Jum  hcredcs 
cflc  noii  poiVmt  J,ei  ijNt  folttendo  iiS.de hered  tn/fit.l.^uod  conrrM  141.  1.  dere^ 
^nl.  iur.  Sic  cnmi  fit  vt  nequc  hcrcs  qui  hcrcditatem  reftiruit  dclincre  polTjc 
Jicrcs  elTcpcr  rcftitutioncm,  ncquc  poirit  ridcicommilTariusficii  hercs  alio 
iam  hcrcdc  cxiftcntc :  Qwemadmodum  ncc  hcrcditas  vidcri  ampliiis  potcfb 
iila  qux  iam  adita  fuit,cum  cx  dic aditionis  fiifla  (ir  patrimomum  heredis  /. 
i.D.  de/epartu.^cc  contrarium  cft  quod  fidcicommillarias  quoque  heredi- 
tatcs  arquc  hercditarcs  appcliamus  tci.ttt.de  fdetc.heredtt.I.i  ad  :>C.Trel>ell.  id 
cnim  fithabita  rclationcad  idrcmpus  quod  fuit  antc  aditain  hcreJitatcm, 
non  ad  id  quod  poftca,  Vt  omnium  apcrtifTimc  Vlpianus  idcm  noftcr  cx- 
Y>reCCil  in  d.i.tnfideicomwtJf.rta,\h\  ait,  Euin  qui  rogatus  cli  hcrcditarcm  rc- 
ftitucrciid  vidcri  rbgatum  rcddere  quod  fuit  hcrcditaris ,  ac  proindc  quod 
ncqwc  hcrcditis  clTc  hodie,ncquc  hcrcditatis  dici  poftit^Nec  valde  diftimi- 
liter  lulianus  in l.z.§.vlt.D.de tur.  codtaS.  fcribit  Hcrcditatcm  tcftan.cnto 
inutilitcr  datam  non  pollc  codicillis  quafi  hcrcditatem  confirmari, fed  cx  ti- 
dcicomillo  pcti  falua  rationc  lcgis  falcidix.  Quibus  vcrbis  oppoiiit  eiiidctcr 
hcrcditate  qu^  cjuafi  hcreditaspctitur,hcrcditati  qua  petitur  quali  tx  liucico 
miflo  ;  Vtfignihcct  hcrcditatcm  fidcicomifTariam  no  p<ti  quafi  hcreuitatc, 
fcd  quafi  bona  dcfunv5ti,quae  aliquando  fucrint  hcrcditatis,&'  deficrint  tanic 
clfcpcr  aditioncm.Qiioci  cum  ita  fit  diffitilc  cft  diccrc  qi  o  fenfij  aut  qua  ra- 
tionc  verum  cflc  pofut  quod  cx  Vlpiano  i/i<)/f<??.//r.  19.  fciiptum  Icginjiis,fi 
hcrcditasiam  adita  fiibindccefla  fit  in  iurccum  cui  ccllacit  pcrmanerchc- 
rcdem.Id  cnim  admicti  ccrtc  non  poieft,quin  ccrtiflTiira  iuris  ratio  rcgu^^qj 
omncs  violentur ,  Non  ncgo  ctiam  iurc  ciuili  aliquos  carus  cfle  in  quibus  is 
c|ui  hcrcs  aliquando  fuit,hcrcs  tamcn  cflc  codcm  iurc  ciuili  dcllnit ,  Vt  pi  ta 
/I  quis  hcrcditatcm  adicrit  cx  co  tcftamcnto  quod  poftea  !noft'ciofijiu  pro- 
nunciatum  fit  l,tn fuh/}ttunone 51.i1  pttna.D.de  vtt/^.c^ pupiJl  fHb(l  l.  cirra  24. 
(^pa[I.D.  detnojf.tefiam.  Aut  fi  hercs  fcriptus  red.ictus  Ii-crit  in  rcruittiTcm 
poftaditam  hcrcdiratcm  i.exfath  ^^.f  .vit.de  vu/g.c^ pftpt'1  .fnb^/}.  Aut  dcni- 
cjue  fi  hcrcs  intra  annum  poftquam  adiit  hcrcditatcm  non  impIcMt  volun- 
tatcm  dcfundi  tcftatoris.Amittit  cnim  hoc  ipfo  licrcditatcm  ,  Cii  ]i:c  vcl  ad 
cohcredcm  fi  quis  lit ,  vcl  fi  nullus  crit,ad  fideicommiflarium  aut  reciifmtc 
quoquc  fidcicommiflario  ad  Icg.itariospcrtinet  cx  luftiniaiii  l^ouefl.  1.  f.  ft 
4juU  aurem  Dehered.  (frfaicid.  Hi  Cnim  trcs  cafus  funt  in  qnibirs  it.i  compa- 
ratura  eft  vt  qui  heres  iure  ciuiltfuit,  poftca  tamcncftc  delinar.  Quos  l.uiiis 
profccuti  fumus  &  cxplicauimu*  in Error.i.Decad.  27.  Scd  omncs  '.lli  cdfu* 
vt  ncmo  non  vidct,  pcrtincnt  ad  caufam  teftati,txccpto  fccundo,  qui  ad  lc- 
gitimum  quoque  hcrcdcm  extcndi  potcft  quia  eum  qiii  cx  libcro  fit  (eruus, 
nccclfc  cft  cxhercdc  iicrinonhcredcin »  LodciD  prorfus  iurc  t  quo  dcfiii» 
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eres  enfe  quir(|uis  Qioriturfine  hcrcdcaliove  (ucccnbre:  Cuin  /eruusnoo 
niagis  poflj]tinanerequ^ntifieriheres»qQia  /eniiros  morti  arquiparatur  L 
M(rr«f^57.D#  tmiubc    dttwwfir-.LftrmimMm  io^'de  reg.iur.  Cxterilin  es- 
tra  h cinc  cafuin  nonpoted  Hcri  vt  cjui  femel  hercs  fuit dcliim  hcres  cfle  ni<« 
{i  cx  fe(lainento,QiH  1  quotics  fawluin  c(i  tcfl.imcntuin»  duo  cafus  funttvnus 
teftatsalius  inicftati.Et  corrucnte  tclhiincnto  rucab  initi<',:iaccxpoflfa(5to 
Vf  pcr  t^ucrclam  inoihciofi  tcflanicnti ,  nccclle  cll  hcri  lociun  lucccfilo- 
ni  liueltati  ,  fcd  ab  iniclt.ito  vnus  taniuni  cafus  cli/^^    aii  tnUjlaioi6.  m 
pi$,D.4f  iur.ctJtalAdcoKiuc  ficri  ncquit  vt  qui  ab  inteltito  licrcs  factus  clt 
definaur  efle  heressnilt  cum  fn^us  eft  teruus » Atoui  Vlpianos  tn  dtStJitMl.  ip« 
bejufMtfit^rer,  ciim  ait  eum  cui  ce/Ta  eft  in  iure  nercditas  permancre  here« 
Jcinfliccc  euai  qaoi^uccarum  Traiffcet  quo  iit  adita  hcrfditis  cx  tcftainento» 
iilum  latneu  «<)u^  compleditur  qiio  adita  fit  ab  ioteilato.  Dii^erpntiaai 
«amqne ponit  inter  hcrc^itatcm  ccfTtni  in  iurc  a.Kc  .iditIonem,i\:  cam  quag 
poftaJKioncm  ccIIj  (it:  Ciiin  ta  ncn  pr  lUs  Jixcrit  nonnifi  a  Icgitimo  here* 
dcv.cJi  pMXi:  hcrcdilatcm  priufquain  aucatf.r,  llrgo  btcr.v.  ur  quod  rcf 
cil  j     qaod  Vipiani  coumientator  £jc  cmendrror  dodilllinus  Ij.obus  Cu, 
iaciusadeum  tit.obferuauit»  Corruptum  cffc  Vipiani  iocuin  j  ncc  ad  illain 
cui ceifi  iit  heredttas»ied  ad eum  -.yji  cciferit  referri  dcbere  quod  att  Vl-i 
piaous  h  c  1  c  C\ '  m  i^Caiu  pennanete.  Id  cnim  ita  eiTe  apparet  nun  foliim  ei^ 
prpprUligniiicatione  verb«^/rr //.ivf  qtiod  nulioinodopotcftei  conucni* 
rcqui  nunc  pri>num  hcrcs  Bjc  fcd  i!ii  taJitumqui  iam  antea  hcrcs  fucritifcd 
ctiam  c\  intitlicfi  qudin  forn  at  Vlnianus  cv  co  quod  dixcrar  in  vcrficulo 
prjEcedcnti.    Oppomr  enim  c.ilum  iili4m,quo  celLi  iit  hcrcditas  ab  agnato 
proxtin  '  jntc  i-.iica:n  abco  licrcJitatcm  ,  6c  ca/um  quo  tacta  fitccfiio  poft 
adicioncm.  Lt  ait  ccifa  hcrcJitatc  pcragnatum  prcximuai  anteadicioncmf 
pcrinde  lien  hcrejft  fcgiam.nn  eum  cui  ceffa  eliacn  ex  (ua  peribna  dc  ab 
ihitio  eCTvt  hcres      .mus.  Ncc  eairo  poreft  lieres  lUe  eiTc  aut  permane« 
rcqni  ccr!ic,cumbercditatem  nunquam  adicnt.  At  cum  ccHio  fada  efl: 
pouaditioncmiperquim  hcrcs  iaiu  ^a^usiitis,  qui  hcrcditatem  cedir» 
pernianet  vtiqnchcrcs  qui  f  ir,T.inriniqnc  ahci^  vt  pofiit  dicic  c  ntr.v  io 
pcrixiancrc  ccfiionarium  hcrc  icm  cjm  nuniq  am  lucrir,  Vt  ncqi-c  !uri  pcr 
ccfiioncm  hercs  p  >r*it,  alio  r.ilicct  hcrcdc  lain  cxiitcntc:  A  ioqui  duo  eiuf- 
dcm  hominis,  cuifvicinquc  hcrcdiratis  hcrcJes  in  ioitdum  induccrcntur, 
QucMirationiiurisvrqueade6rcpugnat,  vtocclegif  viiiuspoteftate  id  fie*  ' 
ri  poflitf  qoemadiQodum  aduerfus  partolum  dilputauimus  vt  £rr«r.5.  D#- 
€M^,    2''.  Tdcm  probatur  ctian^  cx  co  quod fcquitur  apud  Vlpianum  a^ 
ideredttnri^mtdefimSiiiiMnetebltffat/UmQ^omQdo  cmm  mancbit  obligatus 
cefGona.riu5,  qui  non  fucrit  obiigttus  nnte  cefiloncm  ?  Obligari  quidein 
nunc priiiium  pollct  li  iuris  ratio  it  i  terrcr.   Sed  obligatus  mni  rc  non 
potcli.    Imo  vero  crim  ccJcns  aJicrit:hercditatcm  ,  atque  ita  coeperit 
eife obligitus  creditorii^us  dcfnncli  cum  quibu«.  quafi  contraxiilc  intcl- 
ligiturpcraditionem /^^.^.^.  WixOT.  ^mkmex  e4itf.tnDojf.  eM.  necclfceil  VC 
^ern^ncat  jpfe  obligatus.   Ncc  enim  fa^ofuo&  ignorantibus  cfiedita* 
nbuspo.tuitllbtacquirereliberationem/iv.^  y^,de4eqmirend* 
if^M^r^^f^feriiitmidi.  $.vide4fnmDeverror.ohft^a'iomh.  c^iiod  tameo  con-> 
ttogeretli per foIaiH iiereditatis  ccnioncm  in  iurcfacli  n  Iibcraretur»  'De< 
ttiqit^^ifcuipoftaditioaeincefla  c£kiicc^<iiu»^cechcrcs&  ^crm«]icre|. 
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obligatns  crcditoribus  hcrcditarii$,non  pofict  rcddi  ratio  eius  quod  /cqui- 
tur  apud  Vlpinnuni  dehttd  eo  c*fu pirire,id  efttdtbitores  ltbtrnri.  Cur  cnim  li- 
bcrarcntur,  ac  non  poiids  obhgati  uiancrcntccdionario  qui  vcrus  hcrcs 
eilct^Certuin  nquidem  ell  in  omni  hereditate  ex  legc  ix.  tab.  comineri 
bita  &  crcditainec  ininilks  obJigari  pcr  legem  ^talHiLJHlrblhaitot  debito4v 
tes  lieredi » quam  heres  ipfb  creditoribus  bereditart^iilillgatiir.  le^,  i.  C*jf 
€ert,ptui>l.& i,C.fivnitt txpUirib*hirti,iibit,  AtHcumCuiacio^  iiie4 
cumque  (ic  fcntias  vt  ccHa  poft  aditionem  hereditate  (lue  per  teftamentai^ 
rium  ncrcdcm/uic  pcr  lcgitimum  hrrcshihilominfispcrmancat  i$  qui  ccf- 
fit.Non  tantiim  vcra  fcd  etiam  pcrclcgans  crjt  Vlpiani  fcntentia,&  ratio  di- 
ucrfitatis  non  obfcura ,  Cur  ccdcns  qui  hcrcs  pcrmanct,  mancat  oblieatus 
crcditoribusjiercditariisidebitorcsautein  ab  co  libcrentur.  Nam  vt  ocnc. 
Cuiacius  notttyldeb  creditoribuf  obligftus  roanet>qu6d  cum  iis  quaii  con- 
traxeriradeuiido  9  nct  contnAun  /eroe^ebUgationea  ».  inaltis  au t  i gno» 
rantibus  tis&dolbo  diffolucrc  pofte^potoerit.  Iddreoautcm  libetantim 
ab  co  debitores  qood  cedendo  hcreditarem  in  iure  >  vniuerfaip  iui  quo<l' 
habcbat a  fe  abdicaucrit,  quamuiynon  ob  id  ius  illud  transfcraiar  iri  ceffio- 
narium  >  Cui  obligari  dcbitorcshcrcditarios  /lucinuitos,  fiuc  ignorantcs^- 
jniquam  fane  eflct;quandoquidcni  ncqueiJlchcrcscft:,ncque  ipli  cum  illo 
Tcl  contraxerunt  vel  quafi  contraxcrunt.  Siccnim  videmus  euenire  in  vfu* 
ftlidu  qui  oeflbt-eft  eictraneo  yt  fMiniilict  ceflione  nihil  adum  fit  in  vtl-^ 
lititeroextrniei  quia  vlbsfru^s  feniitas  perTottaliseft  »idbsfradus  tameir^ 
eeiTus  %&m^n€Uxmtt&tmxUfiv/wfi*{btt$6*'Didi9m'.^  quoaiami 
non  potcH;  rcmanerepen^  cedentem  truduirium  qui  on^nc  ius  quod  faa*^ 
bcbat  a  fe  abdicarc  voIuir,quod  faccrc  vtiquepotuiti  tametfi  etiani  id  egCM- 
rit  vt  in  alium  transfcrrctquod  faccrc  non  potuit.  .  Enimuero  licet  cum^ 
Cuiacio  cxiftimcm  corrnptuni  cfTc  fupradiflum  Vlpianilbcum  »  vix  tamen» 
ficri  potcft  inihiprobabilc  fic  cmcndandum  cffe  quomodo  putat  Cuiacius,  • 

2ui  in  iliis  verbis  cui cejfn eft  Dt9em\e^t  a  ^ttt,   Maliaiiquc  codcm  /cn<. 
iteteniA^l^ift     cefiiL   mk^Bmf  tos^^i^uiii  prob^his  ^  natum  ItU 
ftl$X^ii(S^  quoil^tilipttii^iorc.  Nam']Mfteiquslm  coto 

fit  lc^eti^  ftti  ncccflc  iuitrcpoinercrir^  ffi  pro  etPity  CuuL  &rteJieii— 
Qjiiliihtcgnsliterisfcriptumefret»  fed  breuis  vt  (icri  fblcbat  in  hunc  mo- 
iam  cep.  Quamquara  parum  refcrt-vtra  Ic^^io  lit  probabilior  ,  cuni  al- 
terijtroexhismodislocumeraendandum  effcconftct  :  Nifi  quod  hi  c- 
mcndandis  Icgibus;  cormii  «mpqae  tniirraitati  quantOhi  hcri  potcft 
fatistacicndum^ft  9  quiba|Milo'fficiremendandi  hcccfliiatem  videre>i 
jl^  eiliendatibliis- tdii]U^         videant  probabilitatem.  Plan^  quod*. 
iMroediatiTeqtiituri^  fupradidlolocoy  %esaHttm  corp9m\ 

ii^  fuotittfinfftU  m  ittrt  cefi  pmi^  tranfekntitidetimdu  eegs  tfiberedi^. 
|jir,noovidcocur Cuiacius  ibidem  mendofompQtct  atqueita  rcftituen'-- 
dunijVt  pro  ifs  verbts  cmi  ceffa  eftheredit4t  rcponamus  cni  cejfi  funt.  N.im 
quod  vir  dodtiflGmus  fiipponit  Vlpianum  in  prsccdcntjbus  Jion  fuiflclo-. 
cotum  de  rcbus  incorporalibusqtixccduntnr  in  iurc  :  In  co  autcmvcrfi^- 
culo  iiKtpcrc  agere  de  rcbus  corpuraiibus>  egoprobarc  nonppdum^- 
^iMeb  agi  quidenr  de  rebus-  cotfonlibus  ,  led  tiifico-de^ikuntW: 
^diij^  ftlit  in  oeredittte*  ceiri.r  Id  entm  apparet^tiro  cvi  «ibkcrfifttM» 
'  m^m^-f^^^piuA  Jik-.vc^ciiliii-fuf^oci  coi»cditur-9^'drit  4«^- 
*     *  .  cdfiooii 
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hclSnm  ktmUntis  ,  Qtiim  cjt  itt  Tcibis  ^«m/  /«ypdSf  iit  mrt  cjpt 
Jmm»   Qjiprraiii  eoim  elfet  adieda  di^o  fiiguUt  nih  Ib  comparatio* 

ncm  y^^jdiflTrrcntiimlicreiiiucisqtUBilOA  in  r^bus  (ingults  t  (cdiniu- 
ccatquc  vniucrntateconfiftit^hlimirum  voluit  Vipicnus  iignificarc  MuL 
tum  intcrcffc  an  hcrcditas  tantum  iniurc  ccilk  iitt  an  cuin  hcrcJitatc  ctiain 
rcs  iinguia::  Puorccafu  folahcrcditatcin  quatcnus  in  iurc  conllliit  tranfirc 
in  ccmonarium ,  non  ajtein  ros  (inj^uJas  :  Poftcriorc  VC16  cafu  u»  tjuocjue 
(ingulas  tranfirc.Ccflio  cniin  cuai  licrct  ccrtis  vcrbis  loliennibus  licui  6c 
alius  quilibct  aftus  Icgitimusition  aiiud  complcdipotcracquani  ouod  ipfa 
ceffiontsformala  <lircrtd€dprchcnfitmcflet.£.rgouiicredit«s  cantum  cciiA 
ccat  in  iure  •  fola  hc  r  cclltas  trannbit  non  ccii  res  corporalcs  iiercditsria^  n6 

2uiaccdi  non  pofTcnt,  fcd  quia  ccfljc  non  cncni,tanquam  qu£  ncc  bcrcdttas 
nr, ncc hcrcaitatisjicct  fucrinc  ahquandohcrciiztatis^./- i/r  fid*utm*\hi 
adUit  Vlpiaujs  quodaJ  rcm  nodrain  valucpcrtinct,idc6  iruCtus  non  vcni- 
rciorcllicutionjin  hcrcditati»  fiJcijomminariaj.quod  no  hcrcditati  fcci  ic- 
busipiii  iingulis.qiia:  hcrcditaria;aii<^jando  fucriUK,acCcpto  fcrantur.  Quis 
«rgo  mirctur,Ccifa  bcrciitatc  qux  in  iurc  confiflit  non  in  corporc  ,rcshc< 
icdicarias  iingolas  nootrsnfice  inceffiobarium»  nifi&  ipiatfioguls  cc&t 
€ttcikmresiUccorporalcs,dc  quibus  folis  agimns«non  licredicacis  par. 
ttn  vllara  conflituant  fcd  bonorum  ?  UfertdiiM  50.  D.  de  btrfd.  pttit,  iun^ 


/.  fuMmHtj  1 4.  D.fifuis  imiJlcMHf  teflam.  l.  rM  itf .  fiMt  fttmtm  D*  ddSC» 

Trr^rV.Nihilnc  igirur  Vlpian.dixcrit  dc  ccilTonc  rcrum  corporaJium  crtra 
caufatfi  hercditatis?Dixit ,  inquaubfatis  cuni  initio  iic  lcn^hty  In  ikrt  cedi 
res  etiitm  ticorfonUes ptff.tnt.  illa  cniin  dJclio  etutm ,  iuciudit  rcs  corporalcs 
dcqutbus  inulcb  minusdubitari  potcratquamdcmcoiporaiibus,cun)  tra- 
di  auoquc  po(!int,&  m}ncipari,quorum  ncutrum  conttcnic  incoVporalibus. 
ScmrcrorMmaliaaccminus  clcgans  diflcrcmla  c(l  quam  nemoobieroaw. 
jntcr  hcredirarcoi  ccflam  in  iurc,&  eam  quat  rcAituta  iit  cx  Scnatuiconfulto 
Trebclliano.  Nam  umetfi  non  nifi  audo  vcrbo  rcdituta  fit  bcreditas  fidci* 
fiDmmii]aria,Attatncn  flatiiu  rc5omncs  hercditariar  ctiam  corporalcs  fiuiic 
inbonis,acproindc  indomiuio  vt  vocant  bonitano  iideicommi(rarij,priiis- 
ctiam  q.iam  nac^usfiicritcarumpo^rciliiincm, /.  ref^itutA  ^7.  l.fAfla  63.»« 
prinap*esd.ut.  iu  vc  fpecialcm  fingularuiu  rcruin  rcilitutioncm  iicri  nul- 
lamoportcat,quoaMdo(pecialifing(ilarum  rcrutii  corporaltum 'cefliQue 
opos  eil  vc  io  eum  tranCeancin  qoem  iam  ex  ceflione  tranficric  hereditaa» 
Ncmpc  quta  Scnatufconfulcum  TrebelUanum  cx  cuius  autboritatc  fic  tt  ro^ 
fitcncio  &  cranQitio  hcrcditatis  nihil  aliud  requirtc  i  nifi  vt  rcflitutio  qoo« 
qoomodo£ti^antabhcrcdc,duintamencxvohtntatc  dcfuncfti  8c  eo  i6fi> 
modo  c|uotcflacor  voluit.  Facta  vcro  rellitutione  quamuii  nudo  vcrbo, 
Sicccdit  pocc(las3c  authoritas  Senatufcjnfuhi  qux  nulia  poifcflionis  ad- 
prchcnfionc  indigct  vt  dominium  faltcm  bonitarium  rcru  hcrcditariarum 
corpotalium  transferat  In  fideicomiflariunL*  Idipfum  ciiimSciuturconfuIci 
ijvecvis  fiiM  eft  quibus  placuit  oimicios  frodamqoe  fideicommtfoif  hcie 
ifiltcis  trai&rri  jki  fideic6mi(fiu-iom»ob  idque  flc  wbire  onos  eum  oporcere*^ 
lic  eniin  lcgo  in  l.i.e$.ti.noa  vt  vulgo  ex  ^Ar,neque  vt  Cuiacius  mJmtditm 
i4^N/&rquodprorfusimprobabiIeeil  cumlcx  duodccira  tabularum  neque 
dc  fideicomiflariisheredicacibus  locuca  Htjncque  vero  de  fideicomifiis^quo 
gCJKfi^  noaniii  Idgo  p^l  tfp^e  indo&ui  cil >  ^  non  sfpcr  ~ 
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fuppcccret  ciuibiis  ronianis  facicnJi  tcftjmentum  &  c.u  rollc;  niUtcs  sdhi- 
bcr.di  q'  x  erjiit  iKcclbi  i;c     bci<  ndsm  kgcm,<^iiam  porro  ta^crc  idta- 
tor  noii  potcrat>niri  cum  vci  bis  iinpcratiuis  vtcbaiur ,  non  cuii»  prccjniS| 
aut  vt  Vlpianus  l<)quitur,prccatiui>.  Minufcjv.c  pi  ubarc  polVun.  cpiou  idcm 
■vir  dociilliinus  vt  fu.im  iliam  cmcn-larioncm  aJrti  u jr,.'^Ii .  ni  addit  >  i:otoni 
in  vcibis  Scn.iturconru]ii  .ibuiiuarc  Jictioncn-  hereditat.h.^'  vt  cjuar  prarctcit 
fidetcommtjfartij  non  ad  fi Jeiconiniillarias  hcrcditatcs  fcd  ad  ipfos  liutico- 
nHilirios  pcrtincat.   Etcnini  hu  ic  hic  cmcndatio  falfam  Scnatus  pr^  pcli- 
tioncmjqu.i'  fi  cam  dittioncm  tollas,hxc  fupciciirj.-Cquifllinium  cllc  in  om 
iiibus  fiJcicommilI.iriis ,  onus  ccs  fubirc  in  qoos  ius  tru6ufqLC  tfunsfcra- 
tur:cuni  non  onmcs  hdcicoiiiifrjrij  hoc  iurc  vtantur  fcd  vniucrialcs  lanium 
id  cft  ij  q^iibus  hcrcditas  fiue  cx  aflcjfiuc  cx  partc  rdlituta  (it.Ergo  in  hdci- 
commillariis  duntaxat  hercditatibi;s  ca propolltio  vcracfl  non  in  ca-tcris  fi- 
deicomminTiSjncc  proindc  in  omnib.  fidcicomm.fiariis.Dcindc  quis,rt  go 
fcnfus  erit  hondm  verborum p tfua  de  hU  boms iudtctA pcnderetit.  Cur  cnim. 
de  hi^  bottis  :ii(l\Q^o  pronominc  dcmonibatiuo,fi  in  piarccdcniil  us  nihil  di- 
(5cuin  fucrat  nifi  dc  fidcicommiirjriorum  pcrfonis  ?  Atcum  de  lidcicoin- 
miHariis  hcrcditatibusdifcrtclocutuscilct  Scnatus ,  clcgantcr  &'  appofiti 
fubiccit  vciba  fupradidta vt fignificarct  fi('cicommiflariJs  htrcditatcs,li- 
cct  eo  nominc  appcllcntur,non  lamcn  vcrc  hcrediiatcs  cflcjfcd  bcna,&.'  qui 
dem  hcrcdis  in  cuius  patrimonium  conuerfa  lint  pcr  aditioncm, led  qua:  ta- 
mcntucrini  antea  hcicdiiaiis<^./.f///^«fowiwj7^rM.ttquod  fcquitur  m/w- 
Isre  non  fic  accipicndum  cft  qi  afi  pronomcn  eot  adicdiuum  fit  alici^^us  lub' 
ftantiui  pra-cedcntis,fcd  itapotinsvtfit  fi  bftantiui.m  auic^iui  &  relaiiui. 
fcqucntis  in  illis  verbis  tn  ejnosiui  fmll/tfjue transferretttr.  Dcniquc  ciim  in 
c>adcm  ciufdcm  claufulx  partc  Scnatus  adicccrit  frtilis  (jiikm  cnt^ne pericu- 
Ufamejfe fidemfunmiC^uis  non  vidtt  Scnaium  in  pra:cedcmibus  non  magrs. 
de  omnrbushercditatibus  quam  dc  omnibus  Hvlelcommiflariis  locutiiin 
cflcjfcd  tantum  dc  fideicommiirariis  hcrcditaiibiis,id  cfl,  (  funt  cn  m  con- 
iogata)  dc  fidcicommillariis  hcrcdib^s.  Qiiidvcio  attincbat  ioqui  Scn.i- 
tum  dc  i2.tabulis  cum  trajflarct  dc  fidcicommillariss  hcrcdiratibus  ?  Aut- 
quid  fimilc  vcl  comnuinc  lubentdirc«ftac  hcridiiatcs  dc  quibus  folis  locu- 
ta  cfl  lcx  .2.  t.ibul.  cum  fidcicommifl.iriis,fi  Scnacufconfulti  rrcbclliani  au 
thoritatc»)  infupcr  habcamus?  Imo  vcro  in  hcrcditatibus  quar  pcr  Icgcni 
li.tab.immcdiaic  hcrcdi  dcfcruntur  nihil  t.ilctradari  poteft  qualc  tr,  ^iaii  r 
in  fii!cicomn)ifl"aiiis:An  is  fcmirc  onus  dcbcat  in  qucm  ius  ftutiufcjuc  he- 
rcditatis  tran^tcrturjjn  pencs  cum  rcmarcrc,qui  tranftidit ,  C  un.  foli  s  hc- 
res  illefic&  hcrcditatcm  h.ibcatcui  lcx  cam  dctu!it,nec  \lia  liic  iranfiatio 
ftt  qux  abhominc  fiat,fcd  cataiMum  qu.T  a  lc gc.Quis  crgo  aliustcncri  poP 
fct  oncrib;.s  hcrcditariis  quam  heres?  aut  cum  quc^  inii  i  ccrtamcr.  •.  tcr  crc- 
ditoribus  hcrcciiai  iis  tcnercrur  ?   Ncc  rurlus  cxiftimandum  cfl  idco  tcnc* 
ri  hcrcdcm  ad  oncra  vn<i;ci  fa  hcrcditatis  ,  quoJ  Fructus  &  ciDoIumentum  . 
hcrcditaiisad  cum  tranfcac  CTt  lcge  II.  tabul.   fcd  quia  cadem  ipfa  Icgc  fic 
conftitutum  e!t  vt  iura  on^nia  hcrcilitaria  &  actiua  &  pafliua  trjnfcnnt  in  hc 
rcilcm  l.\.C.fi urt.petMt.l.vh.C.deheredMniotj.l.i.^  l.C.Jivnm  ex p/urtit,  h: 
rtd.dehtt.  Aliocj.ui  dicenduin  cflei  Dinifa  per  prarccptioncs inafqualis arlt i 
matiouis  hcrcditate  intcr  fcriptos  hcreJes  non  pro  modo  portionum  he- 
jrrdituiaiium  >  fcdptoctuciummjsprzcepuonuadiUfdixsalicnum  in- 
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Ur  coli?tedcf  opoiterc,quocl  116  ttt  eftif  ItiAXyt  ctrt.pitMtJt£  exfaclt  55.^. 

D.  df  bertdi  inifitH»  Iteiuque  fi  legatis  euiauua    hcredicas  ita  vt  folutls 
iis  nihil  reminiuruiii  (it  pencs  hcrcUt  nt,nu]ltitn  <)u«c|tte  onus  licreditdriuni 

debcre  apuJ  cimi  rcmaiicrcfcclifansferri  ohcra  omnia  in  Icgatarios  con- 
U^dJ.vlt  C.deher<d  hH.    In  fi;mii  ancc fuiirct  ncctfrarium  SC/f  ichcl  ia-i 
numad  irasfcrciia  r  ncra  in  fideict-uunirarium.Potiiir.ctcniiii  hcrci  1  rulH- 
ccre,a'!  oncra  oninia  cxucntia  vt  ttjtani  hcrctitatcm  fiaciconin\i^a;  io  rc- 
flitinirct.   Scd  cjiioci  aiidit  Criacius,nc!)  tautum  in  (iiicdis  hLrci.iit..til)us 
dc(juibus  locuta  cdlcx  duodcciiu  tjbularuni ,  fcd  etiam  in  iis  qi>9  ccdun- 
tur  in  iure»  iia  ius  comparatuni  eife  vt  onera  fubeant  ii  in  quos  ius  Irufiikr- 
'(|ue  transfcrtur,  multo  euidehtit^s  falfuro  eft.  Narn  it tfii  Iiereditatem  ill 
iure  ccfritt  Hcut hercs perm^ncr «  ita &  omoibus  bereditariis  crcc: itbfibot 
folus  obftridus  manctjic proindc  rcmancnt  pcnes  Cum  Onera ,  iicct  com- 
nmHa  ti  pcrcmtctinm  c]i    in  ccflrf^naiium  tranfifc  non  poflbnt  qunntlo'- 
quKicni  debita  pcrcunt  li  no  cxaCLi  iint  air  c  fact.nn  in  iurc  ccfrioi.em  &  li- 
bcrantur  dcbitorcs,c]ucniadn.oduni  cx  c:l  fcicm  Cuiacij  non  mir.us  c]i  am 
(X  Vlpiani  rentcntiaflipra  dccuimus.  £t  haccaliaouoqucdtfiercntia  ciiin- 
«cr  ceiram&refiitutamhereditatcn  ,4^u6din  ceuionarium  nooYtattfet-nt 
onera  hercditaria  >  (]ux  poft  Senatuiconrultum  TrebeUianuift  ffanfeunt 
in  fideicommiilariiun.  Item  il  la  c]u6d  ptr  ccn^onein  ih  iurc  iaftjitti  pcreunt  • 
dcbitaquae  non  pcrcunt perrcfiitutioncm.  Hxc  omntaide6()i>ia  circare- 
flitutioncm  herccitatis  ndcicomniiflarias  ita  fpccialiter  |>roi'.ifum  cft  pcr 
SC.TrcbcIIianum,circ3  vero  ccfToncni  IicrccJitatis  non  iiniifitcr.  Scd  hoc 
ipfiim  curita?  Nimirum  cjiiia  ccfho  fit  c.x  nieia  voluntatc  cciicntis ,  rclU- 
tutio  vcro  tidciconimiffi  cx  Jiccefiitatc  ,  &  vt  voluniati  tcftatoris  fatisfiat^^ 
c^i  alitcr  fatisficri  non  poHctjac  ()uam  tamen  implcri  n6  tantum  fidcicom-^ 
]niffarij.imercft,red  etiam  rcipubliar :  qbod  neriao  iimilitef  dixerit  de  cef^ 
fione  in  iurc,  qu  x  non  lejc  eft  vt  teftanicntUm  defun^U  >  fed  contraAiis  tn—  * 
ter  priuatos ,  cjui  proindc  ncquc  fauorc  ne«|ue  yuthorifate  Icgis  cenrcri  pot- 
cft. LvlU*D  iej[uu & U^it.   Lx  his  porro  apparet  quam  frigida &  iciuna.  fir 
noftrorum  difputano  idl.exaUe  iS.D  ad  SC.Trel>e!/.\^o\  quacrunt  fi  primus'> 
fidcicommiflj.rits  candcm  hcreiiit.  tcni  nheri  rclliiucre  rogatusfir,curnuI- 
la:  a^liones  in  pcrfima  prioris fideiconnniliai  ij  rcmancant ,  nccjfc  dirccf^.r,-» 
quia nunquam  cas habuir,- ne^uc  vti]cs,quiaeas  tranAulitin  fircundum:: 
cumtamcn  jnpcrfbnafieredfs  rogati  feiinMdMir^ire^  etiam  poA  re-- 
ftitutionem.  Accurfiusenim  dixir,ide6  plus^  iortt  habere.  rogatum  hcre* 
demquaiB  prlorcm  fideicommiirariamsquodhcres  iusiiabeatalcge  ta^tab... 
fideicomnjiffarius yer6ncm  nifi  aSenatufconfultoTrelNriliaoO)^ quo  ctiai 
'  fccundus  fiilcicommilTariusius  habet.  Quafi  minoris  poteflatis  fit  SC.Tre»> 
bclliannm  quam  Icx  ii.tab.Cnflrcnhs  autcm&  p./ft  cuid  nhj  rcprchcndunr, 
qubd  non  luinoris  potiftatis  lint  Scnatufconfuita  quam  Icgcs  12.  tab.  cuni . 
perindc  faci.int  paitcm  iuris  ciuilis:  Idc(>quc  nccdubitant  quin  facerepo- 
tucrit  Senattts  ii  voluilfct  vt  fideicommiiiarins  &  cflethcres  &  a^Uoncs  di- 
te6:as  haberet.  Ritio  fiin^  Accurfi)  eft  malttfed  Gaftrcnfis  &  aliorum  re» 
prebcnfiopeflimatetfi  enim  par  fuit  pen^aiithoritasSenatijftoiirultonim&r: 
legumquiSenatufconfuIta  tcgibna  umilea  conftitutiones  appclIantur>/«. 
fti9S  autem  It.ftu.de  honer^pejfAn  propofito  tamcn,id  eft  cihb  tnM^atDrdebd^- 
icdittufidckommi(rariaqu»adifti  i<ai  fitA  rcflitota  per  heredei»*,  jmb 
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JjotuitSenatus  f.iccrc>quod  fcciHct  fanc  fi  potuiflcc>vt  vcl  uJcicommiflarius 
lercs  lierct,vcl  ctia;ii(i  hcrcs  non  cn"cr,dircclis  tamcn  aftioncs  habcrct.Rc 
pugnabant  cnim  dircftdiuris  rcgula;  qujc  ncc  paticbantur  vt  qui  pcr  aditio 
nciu  hcrc?  factus  cifctjper  rcftitutioncni  hcrcs  cfTc  defincrct ,  iictjuc  vt  vni 
homini  duo  in  foliduni  hcrcdcs  cfTcntjiJqac  non  Jcfcclu  poicfla'is  in  Sc- 
natu ,  fcd  proptei  repL:gnantia!n&  contradidlioncm  qujrincrt  cx  partc  rci. 
Qiiomodo  foicmus  diccrc ,  nou  quod  vcJ  minuJ  incautc  vcl  val  Jc  impic 
plcriquft)cumOpt.Max.non  poife  faccrc  ilJa  qiiar  implicant  contradictio- 
ncm,fcd>vt  loquendum  cl},ifta  qujc  contradiclioncm  iinplicant,  fieri  nuUo 
modo  poirc.Q^iare  ncc  duodecim  tabularum  Icgc  hoc  ficri  potuifTct^ctiam- 
fidc  Hdcicommiirislocutaillatuiflct  non  magisqium  Icge/tlia  Scntiai»/. 
ei^jHtfolueado  Si.de hered.iHjitt.   Fccitauccm  in  hercJe  quia  in  eo  nihil  c- 
ratquod  voluntati ,  &  poteflati  Icgis  rcpuguarct.   Ncc  illad  quoquc  dici 
poteil,quodtamcn  ab  Accurfio  primum  traditum  cartcri  omncs  probant, 
i Jeo  nallas  aL^iones  rcmancrc  pcncs  fidticoinmin'arium  priorcni  qi>6d  cx 
vtilibus  quas  folas  habuit  non  pollint  proJuci  alia:  vtiJcs,  quomodo  cx  di- 
rcilis  vtilcs  producuntur.   Faifum  cnim  cll  viiles  qu.r  cx  Sen.itultonfuJto 
tranfeuntab  hcrcdc  in  fijcicommiirarium  nafci  ex  directis.-Cum  nafcantnr 
cx  ipfa  rcflitutionciunda  Senatufconfulti  authorit.uc,quafi  ab  ipfo  hcrcdc 
tranllat«:Tametfi  non  habucrit  cas  hcrcs  fcJ  dircclas:  Excinplo  fcilicct  c- 
ius,quod  aliis  nonnuUis  cafibus  cucnit  vt  ctiam  id  .juoJ  noflrum  non  cfl  ad 
alium  transferamus,vt  cum  is  qui  funJum  habct  ccJit  alteri  vfumfruclum 
l.^ModnojhrHm  6y*cle  f////'.Dicendum  igiiiK  eft  rcmanere  dircctas  pencs  he- 
redem,quia  non  polTunt  ab  cius  perfona  fcparari  cui  fcmcl  adha:fi:runt>non 
autcra  rcmancrc  pcncs  fideicommiflarium  vtilcs  qaas  folas  habuit,quia 
nihil  prohibct  quominus  in  fccundum  fideicommilTarium  transferantiir, 
ciim  ficri  net^ueat  vt  plurcs  vtilcs  in  pluribus  perfonis  eflTe  poflint,non 
inagisquam  vtplures  dircvftar.  Ncccflfc  liquidcmcfllt  inutilcs 
cffici  in  vnius  perfona  fi  in  alterius  pcrlona  effent  vtilcs, 
ficut&dirccl^conflitutisin  altcrius  pcrfona  per  fc- 
parationcm  vtilibus  quafi  dircrcta  .rquitatc  a 
funimo  iurc  fiuMt  incfHcaccs  /.procurAtore 
55.D.Wtf  procurat.l  fi cum  emp'ore \6.D» 
de  p  *n.d.  f.it*i  tamen  zj.^.^ui 
ex  T rehellta*io  D,  dd  SC» 
rnleU, 

AN  T. 
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ErKOK  FKlMVr. 

Dt  cUu/hU  codialUri  i^§^ini»^mort  rrfimmminuUU. 

iTif  **T."         vulgarcj  claufuias  quas  in  coufcribcncIJs: 
teHaaictiiadhibcrenottriirolcncnuJJa  ritfrcquetiorjquara 
qu2Coaicilltris.<iicitiir9per  qyatn  jiibettcftator  vtfi  tcfta- 
I  mcntum  no  valcat  jiiretcftaiueiiti,.valcatiw»codici«orum,. 

 ^Nondu  tamcB  intcrprngmaticosnoftros  beoeconfiatqu^.. 

Bim  huius  chufuli  vis  &:poteftas  cOc  tlebcat,aIii»camiJitcratconcipien— 
tibus,&:  interprctantibus.  Vulgus  pragmaticorura,  cxiftimat  lantaraciui. 
cffcvim,vtpcrcamtcftamcntum  fuftineatur,  cjuodnos  iamalibi  nonfc— 
mcl rcfuttuimus, quia lantum  abc ft  vt  fuftincri  tcftamcnujm  pofljt  per  hu- 
infmoaicfiuiiUamtVt  nec  alitereffcaum  haberc  illa  poffit,quam  fi  tc^Uamc" 
iBBinonvalcat,  quippc  qn«fiib"hacnominatiincoodicionc  coiKipiaturJ- 
Ncguchoc  ipfi  etiam  pragmatici  ignorant,fedprofoomore,nc  dicam  iu- 
rt^cium  vt  ilia  ctiam  quar  rea^  fentiant.maliac  imperiti  vt  Blufckniim  ea^. 
primant,tgnorntionc  n.lfi:ct proprijcitgnificationijverboniro.  Hoc.eoim» 
potius  volunt  diccrcquQd  ccrtc  vcrum  cft,  ncc  nos  ncgamus ,  Voluntaten» 
teiUtoris  in  co  tcftamcmo  dcclaratam  quod  ex  aliqua  cauia  fit  inutilc  Ci^' 
fcruari  pcr  claufulamcodicinarcm  vtdefcndatur  non  <3uafitcftamc^tum,i 
fid  lure  Codiairomm.Longc  vcroaliud  cft  tcihmcntum  ruftineri^Jiud/u!. 
fimertvolontatemQu«tefbmeotocoot^^  tcftamcntum  volLn- 

tiftcftatoris  cft ,  fcd  non  i conuerfo voliioiasqoaelib^t leftantis dici  poteft 
te^mentom.  Facitergoclaufula  h^c  qvioticfcDnaoe  vtiliteradiubcturncc 
quicciMam  impcdit  quominufcflfcaumfttumhabcattVtteftmieiitomcoaM ' 
umatur  in  codiciJ!os&  inflitutio  dircaaquafrteftimentocontiqebotorrSj 
ndcicommiirum  fledi  dcbeat:In  coquc  intcrprctct  omncs  cooi«ntinnks3l 
hoc  ipfum  quomodo  accipicndum  fit,nondum  apud  omncs  liquct^ntel 
««^ujpuicninuJIa«liu4U5claui*te  ^ 
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^ltnus  nimirura  vtlcguinii  hcrcdci  ad  qu os  Icgitiin  i  hcrctiitas  pcrncntura 
cfl>  rogui  ccnfeaiiCLir  dc  rcftitucnJa  iis  hcr  cditate  ^ui  ia  co  im.tilr  tcftinie- 
to  fcripti  rcpcriuutur,  Idq-,  nou  fjlum  (i  uJiwu  tcftaincnt jhi  ritc  $c  feJJcuni- 
tcr  faa  nn  iiulhun  pra:cc!lcrit ,  cjni  cafus  nitllam  pcuirus  ad«nittit  harfitatio- 
nC:n:Scd  ctiaiufl  tclhmchtum  .iJiod  prarwcniif^Lr  probi{tur,cx  quo  adiri  poflit 
hcrcditaS)3^  quod  pc f  inutUc  poftcnus  rcjocarc  teiJator  voJucrir,HCc  tamc 
»otucri:.  .'^n  v:  hoc  cafu^q>if  i  cftit  Ji  d^.bcat  hercdiras  iiso"'  poUcriorctc- 
flamcnto  inutilitcr  fcripti  funt,taiiq jam  grau.itis  fuccelloribus  iiucllratJpMi- 
nimc.   Namcuin  priu?  tcltaincntuin  t].i->  i  noj  va|crc  poninuis ,  impcdiat 
omnino  nt:  vllus  lcgitim^f  iccc  lioni  lo^ns  iicr"  poffi:iNcc  iJIu«i  fauc  Jiciipo 
tcll  vt  HdciconrniUum  vliuiu  ab  intcllat.)  dcbcatur:Scd  vt  ncquc  tcitamcn- 
tarij  hcrc.ics  p  ioic  icflaincnio  ritc  iiiftitiiti  <  bliringantur  lidcicominiflb; 
CViomodo  v.iqiic  obrtringcrcntur  crgi  fcriptos  in  poJlcriorc  tcltamcnto 
pcr  claufal.im  codicillarc  in  eo  appolitam  r*  gJiiis  intt  Jligcrctur  qLiifqiiis 
tclbton  fucccflurus cllcc non  miniiscjni  cx  prnjrc  tcdaincnto  vtiliicr  con- 
dico,quam  qui  ab  intclUto.  Cumquc  dupJcx  coJicjliori.m  dirtcrciKia  Jjt,  vt 
alij  valcant  cx  tcltaincnto  ,  alij  vc.  6  non  niti  ;tb  ititellato ,  fci.tciuia  iftorum 
cil  quam(Sd  nos  fccuti  vidcmur  tn  Error^j.Derad  i^.'^>c\  rljull.]  nn  codicilla- 
rcm  nuncpmm  induci  codicillos  tcftamciitarios,  (cJ  cos  qui  ab  mtcflaro  la- 
ti^im  valeic  polTint.Pro  cuius  (cntcntia;  contir  natione  .idtcrunt  'inncs  pen^ 
iuris  locos  in  cpiibus  mentio  alicjua  cius  cla.jf  lU-  (iuc  a  prudciiiibus  iiortris, 
Jiueab  Impcratoribus  fiifta  cft,i»  quiSu^  vidc.TS  no  ahum  claufiiii- cftcctum 
d.iri,cpiam  vt  qui  ab  intcftato  fuccclluri  funt  rugui  vidcant.irJc  vo!untatC 
derunLti  pcr  fifleicommiirum  confcruanda.  Vtin  l.exfnfcr  prurav).<^.i.D, 
tfni  teii.fac.  pojf.  l.  Luciui  88.  alt  -s  l.  codtctHis  §.vlt.  De  legiU.i.l.coheredt  41  §, 
cum fih^  D.de  vul^  oT* pitptJl  fHbJl  Lgencratttet  i^.O.f.v  te/lame»to  D.  de  f.detc, 
libcrt.l.x.C.eod.t.vit.C.He  codtct'L  Ratio  a.itcm,qua  potiirimuin  nituntur,ncc 
infubtilis ,  vt  prima  facic  vidctur,illa  cft,qu6d  q-nJqMis  priivrc  tcibinento 
iam  ritc  condito  aiind  facit,  e.i  proculdnbio  clt  voluiuatc,  vt  prius  rcuocatu 
Vclit,  non  folitm  fi  difcrtis  vcrbis  id  cxpri-ircrit ,  quom«»do  cxpriwicrc  no- 
tarjj  paflim  foicnt ,  fcd  cti;imli  nihil  dc  co  caucrit  qnippc  qui  fci.it  ai.t  fcirc 
clebcat,non  poJle  qucmquam  in  p.ig.Tnis  dcccvicre  cum  duobu^  tctbinciitis, 
nec  fi  maxime  vcIir,folorLi  nq  je  milituin  priudcgium  illud  c\Vq  l.^ut  ibatur 
\<).l.miles  fi  tell.imentMm;,^.DM  teflam  mtttt.  Ergo,  inquiunsficri  non  pv»tcfl 
vtcodicillos  q'ios  pcr  adfcriptam  claufulam  codicillarrm  facit,  ad  prius  il- 
lud  tcftamcntum  rcfcrat,  vtq,  cogitct  dc  confirmandis  iis  cx  illo  tL  ltanicii- 
toquod  rcuocatum  &  nullius  momcnri  circ  vclir.  Q  lomoJc^  cnim  p' -ifet 
cocticillorum  ficri  confirmatio  cx  tcflamcnto  rcuoc.n:^  ?  Ncc  a  1  rcm  tacit, 
quod  cum  poJtcriustcftamcntum  iinpertictum  ,  A.'  m:i  .Iidjm  cll: ,  n  Mi  eo 
nimiis  v.ileat  priusq  lod  tcliuor  id  fc  valerc  110  L'  dixc  it^ctVn  teitnnctutn 
pertcthim  non  rumpacurpcr  inipcrtcdum  nifi  in  mifitc^./  nnl  /,aut  cum 
in  poftcriorc  inflituri  fuiu  ij  qui  ab  intcltato  vcnirc  poffunt  /.  2.  D.  de  i/ituf}, 
rupt,  N»m  ciiin  qii.Trimus  dc  interprctatione  cl  iufuLccuiicillaris  ant  al.c- 
rius  cuiunibct  in  tcflamcmo  appofit.cconlUt  non  tam  rationcm  iuris  quuin 
tcftatoris  vohjntntcm  &  opinioncm  in^piciendam  clfc  ,  Nc  alioqui  plus  o- 
pcretur  claufula,  c^nam  volucrit  is  qui  c.im  adfcripfit,quod  pcrabluryum  fo- 
rct.Eadcm  igiturlacicndacltintcrprctatio  clauful.r  cijdicillaris  adlnbit.c  in 

poJicriorc  tcitdincnto,pcr  «luod  telbtor  volucrit  rcuocatum  cfic  prius ,  acfi 
^  *  rcuocatio 
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reuocitio  valeret,umecn  re  vera  nd  valeat.£t  confequencer  non  magis  hoc 
cafii  fieripotcft  vt  volutat  pofleriorc  telfanneiito  deaaniu  deCentfetur  i ure 
codjciUornm  teftmciitarioniiiisqiiltii  fi  Buflom  tc(bmentiimpneceffi(rctw 

Verum  huic  fententix  illud  p!an^  ob(lat,quodPomponiua  noiter  fcribitflc 
Ifimn  i^SDt  te94U  j.Teflatorem  qoi  duo  teftamenta  fecic  tn  ea  vidert  fiiijp 

ic  voluntatcvtnoalitcra  priorcrccedi  vcnet,quara  (1  pollcrius  valiturum 
ellct.Non  i^uod hanc  conciicioncm  porteriori  luo  tcftamcnto  iniiccre quif- 
qua  po(Iit.(ncc  cnim  Hcut  hcrcdis  inllituno,  ita  &  achis  ipfc  tcflimenti  fub 
condicionc  vlla  ticri  potcft ,  vt  nc<^uc  leges  fub  condicione  rogantur )  Scd 

Suiaisquipoilenustcflamentumtacir^cantonngisdecl.u-at  nollc  Teinte- 
atam  decedcre  t  prciertim  fi  i  n  pofUrior e  ilfo  alioa .  heredes  inftituat» 

3u  am  quf  ab  inteftato  ilkcccfluri  cflcnt  9  (blumquc  hoc  fignificat  mallc 
cccdere  cum  aIio,quam  cum  ^rioreteftamento.  Quemadroodam&Pau^ 
histrz£iii mic4odiMS97*DedCf.hcrf d.dcco  qui  vtroque  tcdameoto  iiH 
ftitutns  hcrcs  fed  priorc  valido,  pofteriorc  ini?aIido  hcreditatc  :ic?ijt  cx  po- 
fteriorc  cjuod  vjJcrc  putabat,Non  vidcrieu  idcirco  rcpudiarc  piius  tclla- 
mcntu,cum  pollcriLis  v  ikrc  cxil1imarct,Etfi  habuit  ca  tju2:ilio  dilTcnticn- 
tcm  a  Paulo  Papinianum,  h.£C  vero  quam  cradtamus  diilcmientcm  a  Pom- 
^Mmoneniinem.IgtturlIiiepriortsteiUmcntireuocatio  pcr  poderius  ex- 
'preffim&^fictfiueper  folam  iuris  intcrprctationcm  cxcopetitam  c^uod 
cum  duobus  teftametitis  non  magis  velle  quim  pofle  decedere  qms  crcd€* 
' lus fit,  Vuluntas tcftacoris non  repuenar,qoominus  claufula  codicilH^ris 

I  pofteriore  teftamento  inutiliappoiita^itiducat  codicillostcflamentarios, 

II  ex  priorc  teftamento,quod  tcftator  rcuocatu  iri  putabat,vires  &  confir- 
"niationc  accipiant.  Non  tam  ex  fola  iuris  poteflatc  quod  tcftamenium  illud 
prius  non  fuerit  reuocatu  per  poftcrius, quam  extacita  &  vcriiituili  teftatd 
jCis  ip  Aus  y  oIuncacc>qu6d  ncc  aiiter  rcuocacum  prius  volucrit  quiim  n.pofU' 

^osvalcret:  Vtproinde^tcndumfitQonsdalias^crroiias  dircfios  vidcrl 
podicillostqoim  ad  heredes  priore  teftamento  inftitatos»qaia  nec  aliat  per- 
Ibiue  vcl  fucccdcrc  vcl  rogari  potUcrunt,  fiquidenonaiiade caufa  permiflii 
eftfideicomiira  darcafuccedetibusabiii|mato,  quairn  qubd  credatur  patcr 
femilias  fpontc  fua  ijs  relinqucrc  Icgicimam  hcrcditatem  vt  fcriptu  clt  w  /. 
pifistuntttr  S.D.W*  iur  codte.^cCx  hcrcdcscos  fci-ipliflct  Lah  exhercdAz6.de  /r- 
^4f.f.  cui  pracsuptioni  loctis  nullus  cft  in  co  teftatore  qui  tcftamcntu  feccrir, 
incdc^ue  exrraneij  hcredc  inilicucritjvt  Icgitimos  rucccrToresarceret.Ec  ve* 
^  tatacfle  eflc  vt  per  codicillareclaurulainducantur  CQdicilli  teftam€carij> 
soiim  vt  ij  qui  ab  inteftatotantiim  vajercpolImtyApparetTa^Mnnteipttti-- 
j^snoftriscred(ii>us^x//if«4irr^4Mri^.i>ujri^^  cutus  fpecie 

cuiii  milesqui  habcbat  iam  nU^tcftamnfialiud  fcciflecacin  co  coprdicn- 
iiiiifet  fidei  hcrcdis  lc  comittcrc  vt  priorei  tabulae  valeren^  9  tjb  ^ubitac  Vl-> 
^anu^,quin  pcrcicljufjJatcftjtor  in  causa  fideicoiiiirn^  'codicilloru  vim 
prioris  tcftamenti  conucrtcrit ,  Codicillorum,  inquam ,  teftamentariorum, 
quafi  rogatis  hcrcdibiis  poileriorc  icltamento  inltitutis,vt  lis  qui  in  priori- 
b^s  tabuiis  fcri^ti  fuerantjhcreditatemrefli.cucrencNon  tanquam  conuer* 
'o  pofteriore  ieftameiito  tri  codicilfbs ,  /edii^nqtaadi  iddfli^ln  pofliCiMU 
f0$,|abulis  fide1c6iiiinoi9  eorfigratia,  qui  in  priorjbiis  tcti^H  fbifTent.^I^c 
qubd  quis  dicat  ii/fieriekpriiiiie^ioalmuo  railitari ,  cuifi  de^militis  ce»- 
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illuii  taiuum  crat,  vt  dici  poilVt  milcscum  duobiis tcftan  cntis  ckctllille fi 
poRcrioribus  tnbulis  iuirurct»st  piitti  ts  ipfo  iurc  valcrcutrqiioJ  vtiq.  c  p:o 
fao  iurc  fjccre  potei  Jt  fi  v  aluinct.  Ai  ^uia  non  ita  conP.iti  ci  jt"vi    L  u  re 
valcrcnt)  icJ  ap  kcredibus poftehore  tcKantcnto  fcripiis  hoc  ipf.iU;  per  6h 
deieoinmfliim  pettcrat»  nuHo  in  eam  rem  priui]«.gio  militari  cpus  fi:it  vtiQ 
p))(lerioribuS  tabulis  fcripci  hcredes  obilringo  entur  fi^icouimiflo  erga 
eus><}t]osiuem'tellaior  inpriortbus  fcripfcrat  fufiicicnte  oimirum  io  eam 
rcaiijrccommunifCtiaiDli  cie  pagani  tcibmenteagerctur ,  Vt  ccnnates/. 
y?^w  j priort  i^/D.Md SC.Treke'I.\bi  non  dc  niilitc  gitiir  fcd  dc  pngano^iii 
duobus  tcftanicntis  ritc  condiris  pcticrat  in  polkriorc,  vt  prius  valcrci,Ncc 
co  miniis  tauicn  rcftitucnda  cfl  cx  fidcicominin*o  licrcuitas  fcripris  heredi- 
bus  in  priorc  tcAamcnto,pcr  eos,  t^ui  cx  p»ilcriorc  adiiircnt.  hii  laiucn  hic 
Cffus  di£kr€s  ab  iilo  quc  traftamus>in  eo  quod  tam  m  d,L^war€(faturi  quaoi 
s»W.//?  f  «ftr  ^risr^snon  adhibuerat  tcftatot  claufulam  codtcillaicm  vt  voIub» 
tatem  mpofterioreteftamentodeclaratamconfirmarct  lurc  coLicillortim^ 
quoniodoponendumeftadhibitamfuideinfpeciequacftionis  noftr«>  Scd 
vt  inilitutioncm,cartrraqi  in  f»riorc  tcflanicnto  comenta  iurc  fidcicommifi 
confcruarctjad  obligandos  poflcriorc  loco  fLriptoshcrcucs  uc  rcftitucnda 
hcrcditatc  prioribiis,Cuin  nos  cu  cafuiTi  trntftcmus  in  tjuo  t  x  cotrario  quaf- 
xaiur, An  priorc  teflamcto  ritc  fa^^o  fcnpti  hcredcs ,  aliis  in  pc  ftcriore  jnu- 
tiliter  fcriptis  bercditat€Feftituere  teueantur.Quod  vt  dici  poflltineccirario 
ponendu  eft  tefUt6rem'fidef  commifidc  heredom  in  prioribos  tabulis  fcri- 
ptorum  vt  pofteciores  tabubt  yalerent.  Id  enim  necefle  eft  ofiisrari  daufuk 
codicillarem  inpofterioreteftamcnto  inualido-appo(ium>.fi  qtiU  cflkAum 
cocaiiiali^ueincitrj^erevdiu  '  ^ 
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pt  ddufidd  fdieillAri  ^inm  initrpretm'  etmmmftimimr  in ^tat  li 
^kBrAMnri^^DM t€llMm.miltU.  ' 

*t  Ih  i  tamen-vi^elit^rrhec^l^rtffeomncsinterprctcsqit^dr^^ 

fpccic  <^./.faxrr^<*/ttr,rupponiint  adhibitam  fuilfc  a  teftatore 
>  claufulam  codicillarcni,ob  hoc  fuluin  <]uod  in  fccu-.io  tcfla- 
^  incntu  tivicicomnurcrat  iJlc  vt  pi  iorcs  ubuia:  valcrcnt.  Etfi 

 cnim  codiciJlariscIaufula:  cficai.s  is  circ  folct,  vtinltitutio 

cxtcraq-.ortiuia  data  verbis dircAis trahantur  ad  fideicuramifTum.Non  idco 
tamcn  cQiijfijucns  cft ,  vc  ^uetjf s  telbtor  fideicomiuitttt  in  Doflerioriboa 
^■b^l^|tt|ttgrc»  viilc'a^^      iplo  claufblam  coJicillarem  adKri^fifle  inteJU 
^BMtor^SSpSSem  lattus  patet  claufula  fideicommifli  quam  codiciUaris,Nec 
^  jtaconuertunt^Jrvcqueiujdmodum  clauruls  codiciJlarif  foict  xquipollcro 
* J^c\coiiiir\\(^o  ydtn.  h  vliim.  C .     cQdtstll.  ita  fiL^eicommillum  quodlibct 
"irquip^^^Ilcat  diuful*  codicillari.   Proprtum  cnini  huius  claufulx  cft  ,  vt 
^ad  h  icicommilTum  flcdat  c-a  taniuin  cju*  in  co  ipfo  ttlbn.cnto  in  qur 
■"adhibita  cft  ,  data  fueruntvcrbis  dircclis  ,  Non  eiiam  illa  cjua:  in  ali> 
,  fiuc  anteriorc,  Hue  poftj^iok  teftamcnto  r.  ^iUnha^cat  Ibmper  eofl^- 
csooetxi  iflaoLiui^  eaprelniii^flHCtidtaiii     iMinwidtitttftamciitttm  lUoc 
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io  l|ao  appoiiu  fuit^tqui  in  fpccie  d.L^M4rfifdiMr,ponit  Vlpianus  >  clauluii 
pcr  qaamtiJttUomtniiiuaicratvcphorcstabuU  valcrcnc  aUhibttani  ciTe 
io  polterioribus  uhulis  oon  in  prioribust5c  quideoi  in  poftciioribtts  ^uc 
ipto  inrc  valerem:Nc({ue  untu.u  pufteriorci^  Ul^  valebantt  (td  etiam  prio- 
ses  adeo<|uc  ipib  inrtitamccft  aoo  oifi  per  fiJeicommilTuiti  valere  illaf  te* 
ilatorptjcccpiiret.  Q^arnaiu  ergoncccftitas  fiibecattaut  qua:  vtilitas  cHe 
potcratadftribcads  c»auLl*co«iicilUris,fiuein  priore,  fiuc  in  poAcriore 
tcftamcnto  cum  vtruinqitc  vuJcrc  coJittarciPQuaic  ncc  uc  Vlpianus  ]o(]ui- 
tur  9  vt  «iicat  cx  ciurii)o.it  ciauiula  tn  polUi  lortbus  ubuiis  adfcripta  coh- 
ttcrti  poAcriorcs  tabuias  m  codiciilos,rc J  c  contrario  vi<ieri  tcliitorcm  lii 
caorim  fi4cicommii&>8e  codlaliorom  vlmpcioria  teftameiiti  coauei  tiHc: 

2oo(iipiiim  Di)iilaliudeft»<)uameaomotaqucinprioribustabulia  dilpo- 
ta  fucrant  (|u»inuis  vcibis  c]ircdis)&:  ita  vt  iurc  (iitc(5^o  valcrepo(]em»pe- 
riniietaiuCiiiiabcuilaciie^Acil  in  coiltciliis  poflctiorc  tcdameoto  cxprcf- 
litn  contifttiatis  ac  iurc  tatitum  fiuLicoinnnili  ciaca  tuilTcnt.lcaquc  dupiexio 
€o  &  vtrutnquc  fingulatc  lus  clT:  vuluiuatis  in  priorc  tclUnicnto  Jcciaratap. 
VnuiiifVt  tcitainciuuni  liluj  i^uod  iurc  tcftamcnti  vaierc  poterat  i  non  fo- 
lura  ii  ccllatur  ita  cxprclte  cautiiet  >  fcd  ctiani  li  moJo  niiiii  ia  contrariuni 
prjrccpiifctiiurc  dumaxat  codiciliorutu  ccnfcatur.Aitcruui>vt  quaoiuis  noa 
afionun  codicillorom  iore  cenreripoirctquamtcftamemarionim  (cum 
IHnor^  teftaineoto  fublato  pofterius  rupcreirct,cx  aua  vircs  nimereot  codi- 
CiUi  tanquain  cxprcfKin  confirmati»  VtproinJcuc  intcdati  fuccc(Gone 
quzri  nulJomodo  poil'et,nec  con/equentcr  dc  codicilJisab  iottfiato  fiiSis«> 
Q;)T  tamcn  in  priorc  leflamcnto  vcrbis  dire^tis  ritc  data  fucranc ,  non  nifi 
iure  iidcicoiTitniiii  Jcicndant ur.  £t  iioc  fanc  niirabilius  cft,cuni  ncmo  du- 
bicet,quin  &  icgata  «Sd  ca:tcra  omnia  quar  lure  tantutn  dircdo  valcrc  pof- 
funttdcntur  vtiiucr  in  codiciiiis  tcilaincntariis  pcrindc  atquc  in  tedauicn- 
to»£x  (io^ari  turccodlciUommteftamctitariorum,  quodtaie  eft»  vt  wat- 
comqoc  in  iis  lcribuotursperiode  habeantor  acfi  io  teftsmcitto  fa^ta  eucat 
{jl,fu9didS§rmm  O^imrxfdsctU»  Sed  vcrumquefic  cx  volusttate  teftato* 
cis»qiii  cuiii  poffet  priorcs  tabulas  pcr  fc  validasiocbiKuirasirelioqacretmft 
luit  cuoi  folis  poltcrioribus  dcccdcrc,priorcft|ucconucrtcrc  non  tanramia 
caufam  codictiloruin  ccilanicntarioruni  ,  qux  rcs  nilni  uc  natura  eorum 
^ux  vcrbis  dircctis  viiiitcr  data  tucrant ,  in)niiitaiTct,(cd  ctiani  in  caufatu 
hdcicotnmifli ,  Ptxcipiendo  vt  cx  fi(iciconuiiiiro  vaici  cnt ,  nonpcr  adic- 
&aai  claufulam  codiciIlarem»vt  niaic  vuigo  puunc  intcrprctcs,  fcd  pcr  ciau 
lolam  Ulam  ^deicommifli »  cuios  loogc  maior  poteftas  eft  ^ujUn  claoAiIs^ 
CDdicitlaria  :  Nooio  eo  foluinqubdcodicillartschuruU  non  aliud  te- 
ftamcntuin  coouertere  in  codiciiios  potcft  quain  illud  ipTum  in  quo 
fuitadIiibita,qucraadmodumiamdixinius,fcdiniiloctiam  quod  clauiuiji 
codiciilaris  tum  quoquccum  operatur.conucriit  i^uiJcni  tcft.imcntum  in 
coQiciiios,aut  tcftamentarios,aut  quall  ab  intcftato  factos.Ai  non  idco  con 
ucrtic  Icgata  in  iidcicominilla  otnni  cafu,fcd  eo  fuio  quo  conucrtat  tcfla- 
r  icntum  in  cocTicillos  ab  jntcAato,non  ctiam  Ci  ia  coUicillos  tcflamdtarios* 
Claorola  ver6  fideicommifti  in  Ipecle  djyftuntmr  >  lic^appofita  in  po^ 
fieriore  teftameco«conacrtit  prias  teftam£ta»»non  /oltkm  io  ^o4killos»(e4 
etia  in  caufam  fideictoi/n»tcftam(tanjtamct&nd  quali  ab  intcftato  relidi: 
*  ttc€tactt^adlcgat«»vctiietiagfadipfi  i11flit1i40ncn1.Dc  qno  vt^abinua 
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magis,quam  dc  lcgatis  poflcr,ilIud  fjcicbar,qubd  diffi^ilius  vidcietur  in  fi- 
d«icommi(TumflcdiinftitutioncmiquainIcgata.Etiam  conucrfbpriorctc- 
ftamcnto  per  Hdcicommilfi  claufulam  in  vim  codici!lorum,cum  hon  quc- 
admodum  lcgita,ita  &  hcrcditas  dircfto  dari  poffit  in  codicillis  ctiam  tc- 
ftamcnto  conlirmatis  l.efnpd per  rnanuj.io.D.de  iur.codiall  Ncc  quicquam 
caufx  fubcffc  vidcrctur,curnon  dire<5ta:  potiiis  ipftitutionis  iurc  dcfcndi  ca 
dcbcrct,qux  fafta  fucrat  in  tcftamcnro  iurc  valido  ac  fubfiftcntc  Atquc  i- 
la  fjne  rcfpondcndum  fuiflct  fi  poftcrioribus  tabulis  tcftator  hoc  tantum 
pra?ccpiflci  vt  priorcs  valcrcnt  iurc  codicillorum.  Scd  quia fideicommifc- 
rat  gcncralitcr  &  imliftindc  vt  valcrcnt  priorcj,  nulla  codicillorum  mcn- 
tionc  fa(fta,Bcnc  Vlpianus rcfpondit  non  legata  foIum,&:  fidcicomniilfa  & 
libcrtatcs,fcd  totum  tcftanicntum  in  caufjm  hdcicommifli  conucrfum  fuif 
fcjid  cft  ipfam  quoque  inftitutionc,nifi  aliud  tcftatorc  fcnfifle  (  fic  cnim  lc- 
gerc  malo  quam /crtpjijje)  probctur,Vt  tantb  magis  apparcat  quam  vcrura 
fit  quod  nos  volumusjatius  paierc  caufam  fideicommiffi  quam  codicillo- 
rum.ctiamtcftamcntariorum.  Totaquc  dubitandi  ratio  cx  co  proficifce- 
batur  quod  Vlpianus  in  intcrprctanda  tcftatoris  voluntatc  caufam  fidei- 
commiflTi  &  codicillorum  coniunxcrat  iis  vcrbis  in  eMn/am  fideicommtpi 
ft^  codtciHorumvtm prioris  teftamenti  conuerhjfeycmw  tanicn  icftatoris  vcrba 
nihil  dc  codicillis  cxprimcrcnt  fcd  tantum  dc  fidcicommiflb.In  eciqyc  ob- 
fcruanda  rurfum  alia  perclegans  difTcrcntia  cft  intcr  codicillos,  qui  cx  rcfta 
mcnto,&  cos,qui  ab  intcftato  facti  finttQnbd  inftiiutio  in  tcftamcnto  inu- 
tili  fada  fubindc  pcr  codicillos  ab  inrdtato  fcriptcs  facilc  flc<5titur  ad  fi- 
dcicomniiflum,quafl  rogaris  lcgitimis  hercdibusvt  hcrcditatcm  fciipio  hc 
rcdi  rcftituani  dJ.vft.C.decedtcilI.l.i.$.vli.D.eo.>sinnirum  itafcrcntc  ac  co 
gcnte  naturacodicillorum  ab  inteftato,c^uorum  ca  ratio  cft  vt  nihil  in  iis  di 
ircAb  rclinqui  poflit,fcd  tantum  per  fidcicommiflum.At  quac  inftitutio  fa- 
^aeft  in  codicillisteftamcntariisnuinquam  trahitur  ad  fidcicommiflufti, 
fcd  omnino  inuiiliseft<^./.^«o/^/»«' w4;7M*,Nifi  voluntas  cxprcfla  tcftatoris 
in  contrarium  vrgcat,vi  in  (^ccic d.l.<jutrebntHr.  Non  folum  qubd  non  ita 
fcrat  condicio  codicillorum  teftamentariorum,qui  vtiqucpofiunt  valcre  iu 
rc  dircdo,tanquam  qui  parccra  conftituant  tcftamcnti  l.pen.D .teftAm.tjMetn 
Mdmodum  aper.ti  ipfius  ius  fcquantur  l.ab  tntejlato  \6.in  (m.D.de  iur.  codtaU. 
quoniam  ad  tcftamcntum  pcrtincnt  l.Vlottana  i8.«^.ScJ  ctiam  quia  impli- 
cat  contradiclioncm  vt  in  codicillis  tcftamcnto  confirmatis  hcrcditas  dctur 
vcrbis  dircdtis&  pcr  inftitutioncm  ,  fiquidcm  ita  ficret  vt  pcr  coJicillos 
ouinon  nifi  cxtcftamcnto  valcrentjipfum  tcftamcntum  quod  vircs  per  in- 
Ititutioncm  hercdum  accipit  confirmari  vidcrctur,vt  clcgantcr  Papinianus 
noftcr  ratiocinatur  in  d.Lcjuodper  manus.  Itaquc  dignior  cft  talis  volunta» 
quar  ncgligatar,quam  vt  bcnigna  intcrpretationc  adiuuctur  conucrfa  volun 
tatc  dircda  in  prccariam  &  inltitutionc  in  fideicommiflan):Qu3E  ratio  non 
pcrindc  loann  habet  in  codicillis  ab  intcftato,c]ui  cx  nullo  tcftnmcnto  pen 
dcnt  fcd  ipfi  vicctcftamenti  obtinent  d.l.akintejtatoin y?».Maximc  vcrb  hoc 
obtinct  quod  dicimus  dc  non flcdcnda  in  fidcicommiflum  ca  inftitutionc, 
qur  fafta  fit  in  codicillis  tcftamcntariis,cum  proponitur  facta  inftitutio  in 
priorc  militis  tcftamcnto,quod  milcs  dcdaraucrit  in  tabulis  poftcrioribu* 
velle  fc  valcrc  iurc  codicilloru>vt  in  fpccic  dttl.l.judrebatur.  No  £blu  qubd 
tcftajiti  miiici  poflu  impuuri^cui  ABftitucioacm  ritc  ii^am  &:  in  teftameto 
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iraltdo  qaod  iurc  militarj  vilcre  potuit  >  etttm  rcciin<io  rubfiAentc » ma-  . 
lucrit  vakere  iure  codidUonin  teftitDcmarioniBisquoci  boo  fim  iliter  poteft 
lapvteri  pagaBO»(|ui  cum  duoboa  teftamemis  deccderc  non  pomit »  Sed  e- 
tiam  quia  Riaitam  fcire  dcbuit  poflc  ^cri  dircdam  inftitutioneni)  etiam  in 
codicilJis  a  militc«  cuiua  fcilicet  priuilcgium  tamum  cft  in  condendiscoda* 
cillis  tcll:amcnt.iriis,<]«aniuni  inlacicndo  tcAamcnto.Nam  conflitutiones 
<{vx  pcrmircrutit  niiJitibus  tcllamenta  fjccrctjuomodo  vcIint,&quoinodo 
po(Iiiit,ad  coiiicinos  quoquc  tcrtamcntarios  trad.^  funt,  vt  etiam  in  iis  hc- 
ledicatcm  ducclo  diictofiLDtI.mt/uu^6.D.deiHr,afMi:.  Ncquccnim 
remltim  eft  vt  ^omradicHonem  hoc  implicet inmllitc ,  quomodo  Uiximus 
implicare  in  pagano » Ckm  voluntas  qoaflibet  militis  ad  teftameatum  per» 
tinens  teftamenti  iure  cenfeator  iMm  mAih»  34.01  ^  end.  &  ex  ea  voJuatatt 
magisqu^extcflamcnto  aut  ex  rationeiuris  coniirmcntur  militiscodi- 
cillitcftamcntarij-.AIioquinon  pofletmilcstcftari  quomodo  vcJIctjfi  hcrc- 
dis  inrtitutioncm  conicrrc  non  pofTct  cti.im  in  ccdicillos,  qui  partcm  cfli- 
ciunt  tcftamcnti  i^tn.D.teft.  tjMem.Mper.Scilkiit  fcripto  alicjuo  hcrcdc  in  tc- 
flamcnto.  Alircr  cnini  non  polfet  dici  tcllamenium,nc  quidcm  miJitis,ia 
ncmo  iniUtutus  cilct  l.vit.D.de  fur.  eodfc.  Loquimur  autem  dc  milita'^ 
ma  codicUfis  teftamentariis  (dc  qaibos  tanicn  dicemas  olnra  ae  fmr^vk^ 
JD0isd.yo.yQ^hnot  miJium  non  cxigcbat,vt  pro  conicribendisaliime- 
ftatocoidicillispriuilcgium  aIii]uod  habcTct,cum  tam  facilefitmiliti,  quin- 
im^  longe  £icinus  tcKan>quam  faccre  ab  mteftato  codicillos  modo  tcila< 
ri  vclit,  Qiiod  fi  nolit,recurarenon  dcbctquominiMincodicinisaut/cri» 
hcndis  aut  dictandis  vtatur  iure  communi ,  quod  porr6  non  patitur  vt  in  iia 
beres  quir«.]uam  inrtituatur  :  Ergo  duplcx  interpi  crum  noftrorum  crror  cft 
Circa  interprctationem</./.^/r4r«^4/i*n  N'nus  iilc,qubd ciaufulani  expre^Tifi- 
dcicommidi  appoHtam  in  poflerioribus  tabulis  m  conucrtendas  priores  in 
caofam  fidticommifli accipiunt pro  ckudda codicdlari*  Alter ,  aubd  per 
cam  claufolaro  codicillafc c|aam  inpofterioribustabttlisadhifaiti  fomniit» 
ad  conuertendas  priores  tn  vim  codiciI]orum,putant  ficri  po0e  vt  inilitutio 
^ckain  prioreteitamento  quae  lioc  ipfopcrindcliabenda  iUadiincodicil- 
lis  tedamentariis  fa<5ta  e(rct,(lcdatur  ad  hdcicommifTum.  Fatcor quod ics 
ait^lnea  fpccic  conucrti  ipfam  quoque  infliiutioncm  in  caufam  fidciconv* 
mifli  ,  fcd  non  quafi  tranflatam  in  codicillos  icftamcntarios,  at  proptcrc»- 
prcflam  illam  difpofitioncm  qua  fideicommifcrat  hercdum  in  poilcriori- 
Dus  tabulis  inftitutorum  vt  priorcs  valcrcnt,  Quat  fidcicommi^n  verbaii 
de&itlTem»  aKterrefpondcrc  Vlpianus debuiflet>€c fi ^uid  iodicij  mci  cft» 
Iiaud  dubi^  refpondiiTct.  &tterpretcs  fefe]lit»quod  Vipianus  caofim  fidei* 
commirii  &  codicillorum  contuhgit  fupradiiflisillisvcrbisiffr^if/^inv  fidti^ 
mmmfi ^  fdtallerum  vim frimi t^Uummi  minm^*  Inde  nimc|ue  put»- 
timt accepta  cflc  ifla  ab  Vlpiano,  pro  fynonimis ,  atque  ita  accipi  \  nobis  o- 
portcrc.  Nccanimaducrtunt  fic  locutum  VJpianum  cum  dc  Icgatis  &  fidci- 
commiflis  primum  quxrcrct  non  ctiom  dc  inlliiutionc  ,  Dc  qua  nomina- 
tim  poflca  quarflioncm  concipit  in  vcrlic.  Vtrumautemi  vbi  quia  dc  toto 
teftamcnto  loquitur»  idcftdc  inftitutionenonmint^  quamdelegatis3c 
fiddcommKfis  >  vtitar  verbis  illis  geiieralibas  m  Mmtmfim  vt perlnde  fr- 
deiooarauffiatquecodlciUorum  caufam  complcdatnryFideicommlfliqni- 
dem  jp^jgmulhBafiainid^^  vMfPtftcr  icgata  &  fidfkwi^ 
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tnitra^rcUtcet  n  dici  <blec>niif  ula  Hngulis  n§ereo4o$  ^1114^9  codiciiijs  }eg>; 
ta«&  fidcicommifta  rclinqui  potucranc»  iiiftitiiiwiV^I^Vi^ficri  ncn  iieci) :  At 
cum  ^rjccipuc  dc  inflicutionc  lov]uitur,n6  hmfp^^ffiif^f^LilloT^s^p^r, 
ta in  tidcicommifli  ii»  verbis  fed  (fr  tp^  *m  inffuuti^ntm  iHtM^fMn  jideutfMktf- 

Ji  vertijJe.Scc  <\uoci  in  cadcni  claufiua  dc  Icgatis  liJcicommifTis  tra<Jiati 
laccrc  dcbiiir  vt  codicilloruni  tj.!ocjuc  iiier.tionc.u  lici  i  oportuei  ii,  cusn  ri- 
diicomintlli  caulu  ^cncr^iioi  iiiad  caufani  cuatu  cof:ii.t'Iuri.m  wom^uc 
hcndcndam,non  coutf^|3Mqueniicfacoeccjreadiii  ab  VIpianu«veHn  iU 
li,(^cedsdS9rumcuai  niliilprGttHiBili^  conuertffc  piiu»  tefUuiencum  ia 
vim  codicilloruin  ad  Bcdeu^^yoluniatcm  dire<^u^.precariam»fi^ui- 
dem  ctiam  inflitutio  dire^  p^euififria  wilttc^M^di^iiii^,  vt  diximus  (i^ 
W.^!jvM/tf^>Vtproindc  magisj^cpugrlarcjquara  coniungi  pulH  iHa  vidc^n*ur, 
Conuerci  priustcRamccum  in  caufam  tiJciconiii.iiL.Li  coducici  in  caiirai;|| 
codicilioiuni  tLlUiucntariwrLini,niii  quoa  ttiain  tjks  Coiiicdlui  tcRa,incn- 
tarius  fjccrc  u.iiwS  poicil,\  t  ta;t»cii  lidcicoimnifla  laiKLnn  in  lis  rclinquat: 
quo  cafu  non  cam  iueb  fi4eic9tniffadibcntur,qu6tl  ini.OiiiciUis  rclida  ilnr, 
qakm  co<ilciUoruu)  nomine  dona^lur  (criptura  cx  qua  ^eicommifla  pccun- 
lur^li^oqiNBddi^n^pQfled^it^iUw^  dcHic  turcdi.as 

■  jdtfcflrtiTttgQ  daca  cdc.Ex  quoapparet  tant6c]arius,niliil  ciTc  quod  dc  vi  & 
^aotcfttfc  fMnl^  G9>iij(;iliacia  traOari  poiBt  iufpv»^ 


n^r^  IiNT  apertiora  quar  fupcriore  capite  dirputauimtitcirca  (ca» 
M  I^IHK  tenttaiD  Lpknhmt  i^^DJU  teftam^ii,c%  iis  quar  iiunc  fiikii- 


ciemuscircarpecic/J?faMr^iifrf  9!9.Z).tf^  SC.TrehelL  £t(i  enifi| 

_   Jeguro  (pecies  runt.difoeotes»multaquc  liabetit  di^imilia  9  lui- 

bentumen  etiam  (imile  aliquiid  proptcr  qaod  vniusinterpretatio  pcr  alce- 
riuscxpIicationcmfaciliorficripoflit.Dnlniiilitudoin  eocft,  quod  Vlp:a- 
nus  tn  d.L^HirthAtur^x.TZ&2t  de  teflamtnco  inilttis,Marciantis  vcro  in  d,  l.Jt 
^utf  priore^ie  rejlamertto  pa^Mm.lUc  uc  ttlbtorc  qui  in  poficricribus  tabulis 
iicrcdcm  cxallc  fcripfcrii,&  intot»hercditate,hicver6deillo,quinonniu 
certaru  reru  heitdS  inftitneritin  fecundo  teftanicto.II!c  dc  priorc  tcftame^ 
to  in  quo  legata  fidetcommina  quaedam  adfcripu  (int>hic  de  caTu  tIio,in 
fldO  de  fela  tnftitutiofie  prioribus  tabuiis  fada  difpuifctur.Cacter  um  vtriuf- , 
quclcgisIpccietineoconucnit,qu6d  tam  Vlpianus,  qram  Marcianus  po- 
llitte£torcm  in  poftcriorcteftamcnto  cxprcllim  fidcicoiinniillVc,vtprius 
tcftamcntum  vaIeret,ideoquc  tam  liic  quam  iliic  c6cluditur,propter  iiifci-- 
ta  fidcicoinmiiri  vcrba,quibus  vt  prius  icrtamcniumvalcrei,cxpf clium  crac, 
dubitari  non  oportcrc  quin  tcneatur  hcrcsfcfipcus  in  pofteriorcteftanien- 
co  vt  hercdicaccm refttliiaft tlt  qui  in  priore  ftierant  iAftituti.Scd aliter  in  ea . 
Aeciequam  VlpiaiwstrjiaaiiAlitcrverbi^cade  qua  rcfcriprcninc  Iirpc- 
mores  qworum conftitutionem  Marcianus  refert  iu  dJ.fi  «futspriore,  N a m 
apud Vlpianura  tota  hcrcdiias fine  vlla diminutibnc  fiilcidiac  rcftitucnda  efl 
hcredibu$priorctcftamentofcripcis:AtapudMarcianum  poceft  hercs  in 

f tf ftimf ni"  inftmi^* |d^mqug  de  rcftiuicada  hercditatc  rogatus 
"  "  ccnas 
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Certas  n!a<>cs  cx  ^uibus  (criptus  fucrat»rctincre  > pro  quarti  <juam  ex  fidci- 
comauno  vniucrfad  falunm  pcncs  cum  rcn  ancrc  Scnatus  v<  Ii:it :  Aut  li  rc» 
IWx  aJ  qu.iruni  non  fuliKiant  fi  pplcrc  cx  tclic^u.i  hcrctiitatc  qi;anciini  nc- 
ccrtc  criijVt  /n  l.filtm  ^Hfm  hMlfemem  i^.C  ftuntl.ercifc.  Ncnipc,cji  la  in  tcftj « 
tncnto  militis  dc  cjiio  VJpiaiius  lo^uicur,  nullus  falciJijr  lucus  cA  /.  tn  tefin. 
wt4nt9  j.Cuid  Ieg.fAlekl.M  ttntdm  in  tefbtnento  pagani.Nec  diflicilts  obicr- 
uatio  i(U  cU»  V  t  ncqac  iJb,quo(f  miics  jrlia uis  duo  cdUiiiicnta  fic  (rciflSet 
vt  in  priore  fLripiiffct  hcredcm  Tithim  cx sde» lii  |foifteriorc vct6 Scn:pro* 
Hffuin  cx  fuB(io  Liboniano»  non  ccnfcrctnr  rcuocatutii  pnusteftamenfiit>ef 
poftfrius,<juoiTiodo  rcuocaru  intcIJfgiiur  in  Tpccic*/  Kfi ifuu  $  prttre  ^ 
cu:n  pcflit  niilcs  p-urj  tciUu^cnra  f.jccrc,  nihii  piohjbi  rct  ik  vtn  int^i  c  tc- 
fiamcntu  fub!lftcrc,vt  Scnipronius  cx  tun<lo  taiuuni  Liboni.ir;o  hcrcs  cllct» 
Xitius  vcro  cx  reiit^uo  :  Qu.i(i  prionbus  tabulis  abftulilfc  tantum  vidcrctur» 
^-.«tntum  in  poftcnoretcofitiififfct,  vtPaulus  loouitur  m  LmHuii  codictUt* 
j6.$.i,D»dt  tt^MumbuT^t  qao  iam  alii|tti4  lcripHmut  m  Erf^^j,  Dtf^d.t^ 
Sed  ncmo  difFcrentiam  illam  oblerttat  quae  meo  iu4:cio  notatti  dtgnidim» 
cftiquod  in  (pecie  rcfcr tpti  a  Marciano  rclatf  non  potcll  dici  vim  pricris  tc« 
ftamcnti  conuerfani  c(Tc  in  caufam  cociiciIlorum,<)xiomodo  conucrfim  di> 
fit  Vlpianus  in  caf.!     /.  7«^f^<rr«r  :  Idq,  duplici  rttionc.  Priniaillacft^ 
qjod  m  rpc'  ic  rcfcn['ti  cciLimcnti  prius  fubhiium  crat  ipfo  iurc  pcr  po- 
itcriu$,vt  initio  Icgis  Marcianus  przfatur.  Proindc  non  nili  riciculc  po/n$. 
dicerc,vim  prioris  tcftamcnri  quarampliiis  nullant,  conucrti  in  cauiam  co- 
£cillonim>  Ncc  li  leftttor  milliet  td  ficri  vcltt.  At  apud  Vfpianum  vtlcbtc 
vtnmqiie  teftimcmain  ipfo  iure  nec  (iibf^tiim  cr  a  t  p  r  i  u  s  pcr  pofieriutyc^a» 
teftator  mtlcs  proponeretur,  qui  cum  duobut  tcfttmcmit  decedcie  potuiA- 
ict»fi  voltttilet   Itaquc alterutram iicccife  crat,  vt  vcl  vtrumque  teftameit- 
tum  valerct  iurctcftamcnti^vcrprius  quou  vt  valcrct,  tcftator  fidcicorartii».  ' 
icrat  in  caufani  fidcicomnnfli  ^  codivillorum  conucrtcrcrur,  folaque  dubi- 
tatio  lila  fLpcn.rar,vtrnm  potius  di.cndum  cffcr.Placctquc  Vlpi.ino  poflrc- 
mum  hoc  ni^^is  diccndum  eiTc  proptcr  vciba  fidcicomnii:ii  ubulispoiic- 
rioribos  inferta»  Ratto  afccmeKy  ob  ouam  non  poterat  apud  MarcianuHv 
conoem  priut  teilamentum  in  vim  eodiciJlormnrquonltm  ii^9him  •rat  te- 
ibmentvm  a  pa§afio,^ui  non  oiii  inuttliter  Kerediem  kicodicillit  inftitiierfr 
potuiiTct^vt (upcriore  capite  diximot  txHfmtd per  rfhtnm  lo.  D,  de imr.  eedi^ 
ctU.  Non  enim  ali j  poflcnt  eflc  ifti  codiciIIi,cjuam  teftanientanj,  in  «juibiit. 
tanicn  certum  cfl  t  ichim  a  p.<gnno  dirccr;nn  inditut.oncm  adc6  nviHtus  efir  ' 
momcnti,vr  ncquc  ad  hdcKoininifii  cauiam  vnquani  ficctarui,fwJumqi  mi- 
htariuiT»  codi<iilorum  priuilegium  jllud  cilc ,  vt  hcrcd.tas  dircdio  in  lis  daTL 
poffit  ekl.Mtitne  e^dteilUtMfniiaf. Cui  confcqucns  cft,vt  io  fpccic  d.  iji^uter 
/rifrv,  Httlla  videri  poftit  adiedb  clattiiilico<ttaillarit  qutt  vd  priorcs  vcl 
poAeriorcs  tabtllat  transferat  in  codiciIfot».Et  tamen  non  aUud  eo  loeo  i«-> 
lcrtpttim  ci^  ab  imperjtoribus,qt}^iTi  quod ab  Vlpiano r«iponiiimOT4SllL£. 
'fMr«fcfr»r, Videri  rogatum  hcrcdcm  in  pofteriorc  tcftamenro  ftriptUBi,vt 
ercjui  in  priore  inftitutus  fuerarhereditatem  reflitucrct ,  Id^?  non  quia-  iia 
pagino  cum  duplcx  teftamcnium  ciTe  ncqueat.verba  dircda  neccfl^M  io  tri- 
hcnda  iint  ad  caufam  fidcicomniilfi  ,  vt  vulco  malc  crcditurr&  poft  sAioK 
iradit  ciiim.\ \^\i\ii4U§fedetfitjuitf*tf{^fteifjmd.tefi  num.  i.mffm. 

Mtkloait,  propttrilkfidaiiiiamiflifcrWyaBi^vtra^uc  i^ccu:  addkai 
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.proponebanturiquibuscxprefliim  erat  vtpriustcftamcntum  vaJerct.  ^quc 
igitur  fatendum  cft,quod  lupcriorc  capitc  contra  intcrprctcs  difputauimus, 
Nccapud  Vlpianum  po(Tc  fingi  adhibitam  a  tcftatorc  claufulam  codicilla- 
rem  ad  flc<5tcndam  inlUtuiionem  dircdlam  in  voluntatcm  prccariaiu .  Etfi 
in  fpccic  Vlpiani  hoc  amplius  cft,c]uod  poicrat  milcs  pro  fuo  iurc  Ci  voluif- 
fctjita  tcftari  vt  priorcs  tabulx  in  codicillos  tcftamenurios  conuertcrcntur> 
quod  paganus  in  cafu  Marciani  vcllcnon  potuilTct,  AtnoniJcirco  vUus 
intcrpretationi  fidcico^mifl^  locus  fadus  tuilTct,  (^uia  valuiirent  militares 
illi  cudicilli  tcftamentarij  iure  dircclo  ctiam  quantum  ad  inftitutionem,Ni- 
fi  tei^ator  fidcicommifti  vcrbaadicciftiet,cjua:  li  trahcrctcftamcntum  ipfum 
potcrant  ad  caufam  ftdcicominirtl,quant6  magis  ctiam  codicillos,  quaniuis 
tcftamcptarios?  Qubdliinca  fpccic  quam  Marcianus  traiSar,  aliqua  Icgata 
in  priortbus  tabulis  tcftaror  reliquiHctjdcindc  puftcrioribus  cautftct  vt prio 
rcs  in  caufam  codicillorum  tcftamcntariorum  conuertci  cntur ,  lufta  clfet 
ca  voluntas ,  iaccrctque  vt  legata  iila  in  pnorc  teftamento  data  ctiain  quod 
pcr  poftcrius  fublatum  ipfo  iurc  fuiiret,tamen  dcbcrcntur  iurc  d irecto,  tan- 
cjuaui  in  codicillis  tcftamctariis  rcliv5ca,in  c]uibus  ncmo  dubitat  quin  etiam 
Icgata  pcrinde  ac  in  tcftamcnco  Sc  vcrbis  dircctis  dari  poflint ,  bt  non  hoc 

2uoquc  concurrcrct ,  vt  conucrtcndo  prr.is  teftanieiuum  in  codicillos  ad- 
crct  verba  fideicommiOt  ad  obligandum  hcrcdcm  in poftciioribustabu- 
lis  inftiiutum  vt  omnia  in  prioribus  data  pr^fUrct  iurc  hdcicominifti,Tunc 
enim  &  valcrct  prius  tcftamcntum  iure  codicillorum  cx  tcftamcnto ,  &  ni- 
hilominus  Icgata  non  nift  tanquam  ftdcicommina  dcberentur,qiieinadmo- 
duni        dJ.^UdrehatHT.  Scti  nuUum  huic  qu;cftioni  locum  Marcianus  re- 
linquit ,  qui  non  ponit  quicquam  lcgatum  fuiflc  in  priorc  tcftamcnto  ,  fed 
tantum  hcredcra  inftitutum.  Ht  tamcn  quaerunt  noftri  poft  Accurfium  & 
Bartolum  4id  dJ.fi ^hu  ^rtore.  de  le^MUtpriore  tciiamcnto  rdii^is ,  nor-  quo 
iure  dcbeantur,lcgatinc  ail  fidcicomniifil,  fcdan  cx  tcftamcntoprimo  ,  an 
ex  fccundo.Ad  quam  qujeftioncm  rcfpondcnt,ncc  malc,petcnda  efic  cx  fe- 
cundo.Qupmodo  cnim  pofllent  peti  ex  primo ,  quod  pcr  fecundum  i\:  ipfo 
iurc  fublatum?Scd  moucntur  illi  malarationcctiam  vt  bcnc  fentianr.Aiunt 
enira  hocfieri  cxeo  qu6d  prius  teftamentum  nonficfui  nati  ra  confirinabi- 
Ic  pcr  fccundum, quia  nemo  pofiit  dccedcrc  cum  duobus  ccftamentis.  In- 
(Jcq*,  ftaiim  gcneralcm  vt  folcnt,  propolitioncm  inferunt,  Si  confirmacum 
non  pqflit  confii^mari ,  agendum  cflc  ex  confirmancc  ,  non  cx  conlirmaro, 
Addiintquccxcmplumdcfcnccniiaprimiludicis  quacper  luJiccm  apj^cl- 
lacionum  confinnatafit:  Vtnimiruiu  ex  fcnicntia  confinnantc  agi  opor- 
tcat  non  cx  confirmata,  proptcrca  quod  de  eadcm  rc  dv.z  fciiccntia:  deiini- 
iiux  icirinonpo(C\ntt.i.C.  ^UMnd.  proHoc.non  ejl  iecejf.   Nam  liratio  hxc 
quamadfcrunt,vcracflct,  vtiquc  nonhiberct  locuin  m  fpcdcd.  l.tjutre' 
hdtur-,  in  qua  dc  tcftamcnco  agicur  milicis ,  qucm  ca  ipfa  Icx  ait  poflc  dccc- 
dere  cum  duobus  ceftamcniis:  Quo  aJmtiro  potcrat  prius  teftanicncum  co- 
firmari  pcr  poftcrius  adcciquc  vcrbis  dircCtis  &  ita  vc  valcrcc  ip^o  lurc.  Ncc 
eo  miniistamen  cxiftimandum  cft  Icgata,  quot  in  illa  fpccie  rclKfla  fuerant 
prioril^us  tabulis  peienda  efTe  ex  poftcrioribus,  quib js  hdcicommiferat  tc- 
ftator  vt  priorcs  valcrenc :  Non  ob  id  foIum,qu6d  apud  Vlpiauum  acquc  ac 
apudMarcianum  priust?ftamcncum  ipfo  iurc  fublacum  crac  pcrpol^criuj 
Cuou  qmdem  cx  ncccftuatc  iuris ,  qnoinodo  a^ud  Marcianum,  fcd  quia  te- 
^  ftatof 
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ftltor  fideicommittcndo  vt  prias  valerettiioc  ipfo  declaraucrit  /ttis » noJic 
fc  illod  valere  ipfo  iurc)  Verum  ctiam  >  quia  ciim  non  debeantur  ntfi  cx  &• 
deicommiiro>vclcxaitffi(ieicomminum  autcm  in  pof^crioribustabuiis  rc- 
lictum  fit  pcr  claufulatn  generalcm ,  quat  tocaspnorcs  in  fidcicommifrum 
conucrtic  t  ticri  certc  nequit  vt  vcl  cx  alia  quam  ndeicommi(n  caufa ,  vcl  cx 
alio  quam  cx  pofteriore  icftamento  pctantur.Naro  ecii  in  cafu  d.  L  ^mBnbm' 
MMiaUa  fificfCMiflitffi  vcrba  tcftaior  adkcilletAd  lannfttn  in  caofim  codi* 
dUoraaAVini  prioristcftamciiti  conocrtiflctt  adlMctaiiicociidRanicnto 
leamdo  oon  ex  p  ri  uao  l^ta  pett  opoftcfccJ^m  tcftanumtarlj  oodicilli  cs 
Ccftamento  pcndcant,  nequealia  qaam  cttcfiamcto  xdionc  peti  pofTint  ea 
qiar  in  codtcillis  tcflamentariis  quocnnquc  modo  relidta  funt^id  eft  (iucle-- 
^aca  finc,(iuc  fideicommi(Ia,red  Icgata  prafcipucjquat  ncc in  codicillis  tefta-i 
picntariis  alio  iurc  dari  poHuntiVC  ncquc  cartera  qux  vcrbis  dircdlis  dari  nc- 
ccifc  cll.quam  quod  iu  tcUamcnco  ipio  data  cilc  viileantur  Li.§»C9dtal/9rum, 
^,d$  imr.  c«did'/,  £t  verd nuUa  hucufquc  cx  codiciilis  adio  prodica  eft^fiuc 
ieftanicntarii»fiuc  ab  intcftaco  b£ti  proponantnr»  icd  quicqvld  in  codidlllt 
•leli^m  eft  t  Itqoidcm  tcftamcntarii  fint»cx  tcftamento  peteadumcftyfioo 
lcgatum  (iue  fi^cicommifittmilludiiciSi  vcr^ab  inteftatD»<]Qianoani(itan* 
mam  fideicommiAim  deberi  poteft ,  necefle  cft  vf petatur  co  prorfus  mo* 
00  quo  aliud  fi  JcicommifTum  quodlibec  >  ctiam  quod  cztra  codicilios  rcli« 
(ftum  clfctjid  efl  cogmtionc  prartoria,&  implorato  Prartoris  fidcicommif^ 
iarij  auxilio  (i  iusillud  infpicias  in  icgibusPandcdarum  intcrprecaJis,quod 
prudentum  cemDoribus  oDCinebac.  Uebuerunc  igirur  inccrpretcs  diccrc ,  In 
iMfi  f « AT  pr«frt.tt  qua  legau  i n  priorcueftamento  daca  fuilfent ,  peci  ex  folo 
poftcriore  teftamento  dcbuiflc:  Non  ^a6d  ageictnr  de  teftamento  pagani» 
qut  cum  duobus  ceftamencii  dcccdcrenon  potiieiit.Sed  quia  &  prius  tefta» 
mcocum  iproiure  fublacttm  crat»8e  tn  podertoribus  cabulis  rclidum  fidct-  ' 
.CoramifTuiTbquod  pcri  oporterer,  quamuis  in  prioribut  daca  fuiffcnc  legata 
omnia,qux  nunc  exfiJcicommiflbpecercntur.Fidcicommifraenimn^  cam 
expcrfonaciu$»cui  relinquuntur  arftimnnda  func,  qtiam  ex  pcrfona  rogaii 
CU1US  fiJci  tcfUcor  aliquid  commiiit,  vnde  &  ftdcicoinmiira  nomcn  futn* 
pferunt.  Idcoquequotiesquzricurex  qua.fcripcura  fidcicommifTum  pe- 
tidcbeat  >  ncmtllainfptcicndacftin  quaiiomlnaraseft  It  qnl  fideicom- 
mii^m  pciit»(edi]la  potadt  in  ^a  ro^uoc  init  is  qui  fidelcommKrum  prat» 
ftsrc  dcbec.  Ergo  cu  m  nm'iM  d.  /.  fit^rekAtMry  quam  i n  d»Lf pmfrknfi^ 
^orpcrfideicommiiiiverba  cauiflTec  in  fecundo  teflamcnto  vtprlmum 
Taleret,  atqueica  heredem  infecundoinflictttum  roganet  ac  grauadctde 
hcrcditatcrcilitucndaci  ,  qui  inprimofcriptus  crat  ,  Confcqucns  fand 
efV  vcex  ceflamcnto  fecundoperi  dcbcac  fideicommifruin  fiuchercditatit 
fiuc  Icgatorum  in  fideicommiiia  conuqrforum ,  non  ex  primo ,  in  quo  ro- 
eatus  necfuic ,  nec  effepotuit  is  »  quinon  nifi  poftea  in  fecundo  fuit  iq- 
fttottts.  Qiiamuis  prioris.teftamcmi  voluntas  in  vtriuiquc  Icgisfpccin 
fiicrit  confirmabilif  »  ettam  iure  dtredo»  icd  alitcr  apud  Vlpianum  m 
iiBi /. «im4ertkmm% alner  apud  Marciahum  in  ^iti.  Ug.  fi <fuis  prmt,  Nam 
apad  Vlpianuni  efat  confirmabilis  etiam  iure  telUmeoti»  ac  proindcnoo 
rninus  rationc  inflitutionis  quam  Icgatorum,  Multdque  magis  iurecodl* 
cillorum  tcfbkiicntariorum  etiam  ad  dircdam  inflitutionem  in fuo  ftatu  re- 
i^ndaai » ncdum  ad  lce^u  iure  icfiatorum  confcruaada.  Apud  Matcia^ 
.     *         .        .  •  NNn 
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anm  vero  nullo  modo  eratcoBfirmabilis  iureteftamemi ,  fed  tantum  iure 

codicilloru  tcflauicntariorumrHoc  ipfum  vcro  non  quantum  ad  inllitutio- 
jicm  cjua;  in  pagini  codicillis  JiccttciUmctanis  Hcri  nullo  modo  potcft,rcd 
quantumadicjjatajfi.cjua  inpriorc  tcftamcnto  rclida  fuiffcnt,  ac  longc  ma- 
gis  quantiiadndcix:ommi(ra»NibiI  tamcnKorum  omnium,aut  apud  V]pia> 
mrai»aatipadMai«ieaiimfiiattmcftiqtittm^  tcftamentfi 
C0D6rroarc  volucrat  iore  t&reAoifed  ¥Mtf«rtc(  egent«vt€biMCfMtDr  lUiid 
tn  cturam  fidcicommiffi«  fedinilet  apwi  Vlpianam  ita  vtcoi|tMHfer«niretiI 
in  cjufam  codiciilorum»Paganus  vcrb  apud  Marctanumin  CfaisMtmtaiat 
fidcicommilTj ,  non  ctiam  codicillorum  tcftamentariorum,  in  quos  fcilicct 
nullo  iurc  inftitution^m  conferrc  potuiflct,qua:  fola  tamcn  priore  tcftame* 
to  continebatur.Cstcra  qutcpcrtmcnt  ad  d.I.fauif  rriore  ^  cxplicauimus  in 
8ri§r*  7.  Dccad.  15.0*  /i^.5.Co«ifi?.f4p.i9.pralcf nm  vcr o  polli  cma  ilJa  Jcgis 
\tx}MjStlmtUiHHliiffti4mH  eftfi tun  Ji^tdd JpteUUitr  eontrstrium  mfecundt 
$^lmimi9fittrk/mf^  notmonBimutviderl  iTnboliiatto«ddica, 
Cui  adfcribeiem  euam  pcrlibenter,  quod  fcriptum  y\Atoimd^fmm^mm% 
vtrfvmmmutrninfin»  MifiMliudttJiatcrtm  ferippfe  prohtttr^yhi  tamen  pro 
feripfijfe  melius  Jegi  poflc  ferfijfe  iam  diximus.  Scd  jllud  magis  quod  initio 
rcfpofili  pollcaqiiam  dixit  Vlpinnus,  Liccrc  militi  plura  tcftamcnta  facerc» 
ficlluc  limulfiucrcparatiin  fcccrir,vtic|Lic  \  alcrcnd-jitum  \\^zofihocfpeciM- 
hter  exoreffertti^tc  cnim  fpccialis  lila  cxprcflio  ncccllaiia  cll  hcilcc];  mi/ii 
pcrluadcononrolum  vcrba  ilJa  cflc  1  ribonianijfcd  totam  claululain  ab  illis 
W^iifedfiittfimulM^^t  ad  Ulz^tcfuperim  per  inferim  riimpttMr,(iux  prio^ 
ribus  iis  MtliuUittplmiAtefmimmiMfmfAou^c  apti^c6iuiimt«r,  auaiH 
aducrfatiuailiayr^.NecrurfustcIlamentaduo  fimul  fieri  pofluoi^MMMI 
fimt/epafitaiiUb&fcpafatim£idatfleDecci&dQk.Oeqiiovidcam^  v- 
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thplterilnts  ttfimmewtit  m  miUte fuSie.Ad  dJ.^mtksti«r  ffr  Lmilitu  i<>.f,i:.tod- 

O  N  egcret  bk  tradatofl  niMiinoftnr^nifi  fuam  Tribonianu^ 

^  <V4  ^  inanum  Vlpiano  noftro  iniccilTcCfff W./.fii4r«i^MMr.  19.  />.4r 

^^Ny*^^  de  cuius  fentctia,&  interpretationcdiximus  inpr^* 

^^^^^'^  ^Vcdctibus.Scripfcrat  VIpianusjLiccrc  militi  pluratcflnmcnta 

  'X>^^£^taccrc,ncc  finc  addidcrat  quodTribonianus  Vlpiano  prudc- 

tior  n.Mcn<l'-i-!i  'nitntiit,liuc  iimu!,fuic  fcpaiatim  ca  Iccciir,vti6jucomnia  va« 
tere.  Qijdl  poilint  duo  tellamenta  ficri  adeo  fimul^vt  non  tiant  fcparacim, 
Qttpd  fan^  impolSbile  eft.Idedq;  CQgjtur  Accsiiiofl^didioB^  iUam fimilfic 
iDterpretarti/Mir^0^>e^  m  mntimittiSed  paru  proficit  cikm  ctii  in  cdtincnti 
fiiMiecuncl^  tcflainentu  poft  prirou  non  cd  mip&tiit  ftcundu,&  cd(eqoca« 
tcr  feparatim  fadu«Ncc  cnim  ad  huc  caAim  pertinctqooddici  iblct,£a  qrg 
in  cotinenti  fiuntiinefl^c  vidcri.Cum  (1  fecundu  tcflamcntu  ob  id  quod  fadtu 
cfTctin  contincti  poft  primu,incfl^ct  primo,ia  no  cflci  fecundu  fcd  prmuim. 
Vlpianus  autStradat  dc  pluribus  tcfbmcnLis.Ergo  dc  feparatis,&  cofcquc- 
tcr  dc  fcparatim  factis.Implicat  cnim  cotradictionc  vt  fint  plura  tcfhimcta, 
&.  fiuiulia^Qu^diicaf  co  iimuIfK^ishabuitTiiboiuanus  quaefub  idcm 
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cempus  fa(fbaiintquamiris  rcpanrini.  Dcbuic  crgo  no  illa  inutccnri  oppone- 
re /umli^  fepanmm  tanquatn  contradtdoriaifcd  ifia  potiusyioiM/&  dsiurJU 
t9MHp§r,im.PoSimt  eotm  feparatina  £i^a  dici  ea  quoque  auae  fub  idem  tcm-^ 
p«t&dafiat^qiitiiHa9fiaaobidqiiodiep«citim  Iii6b  itimtftatim  conie-: 
qiitai  Gt  vt  diucffis tmBporibos  fiida  videantur  fi  vnuni fiidhim  firin  conti 
ncci  pod  aliudfVtin  cxemplo  quod  adtcrt  Bartolusdepluribusteftibusqut 
dixerumfe  vidiilealiqtiid  tieri  per  riinuJam  odij  vnus  potl  alium  ineonti- 
ncntirSunt  enim  contcrtcs  in  tcmporc.Subiungit  etiam  dc  fuo Tnbonianu» 
fubtiiitcr  fi  diisplacct,tjuod  VIpianHS  multo  ccrtius  prxtcrmiferat  /ihoe 
^ectAliter  exprefleru.Q^  adicctio  fi  booa  &  vera  clt,  confcqucns  fict  v  t  plu 
nbus  ab  vno  militefactis  tefVamcntisyli  non  iiic  iprcialitcr  cxprenerit  vt 
ttiim(|iie  teftimeatum  valerct,po{Ufi«t  (blum  valea^  iopertus  per  infi^- 
liMfitbiatiimiinclIigttaibtcfiaeplnribns  pagmi  tetUmemis  agercturiia 
quibus  nemo  dnbitat  iut  ita  c(rr,vt  pi  ius  teftamftum  tollatur  per  pofteriua 
iorcbtametfiniliii  de  eo  teftator  diieritadeftfiuenttllam  prioris  tefta- 
mentt  mcntionem  feccrir,fiue  ita  fcccrit,vt  tamen  non  cxpreflerit  vcllc  fe 
prius  folum  valerc.Ncc  cnim  Hcri  vllo  cafu  poteft  vt  paganus  cum  duobus 
tcftamc.uis  dccedat,proin^lc  nccclTc  cll  vt  altcrutrG  fokim  vaIc.it,aucquod 
prius  tau^um  eft  li  priuilcgtatum  fuit,Ck  claufula  ai2.]iidm  habutt  iiue  expref- 
f4ai>fiiiettcitamdcrogatortafD)Oec  fuflicicnter  rcuocatum  extitit^aut  auod. 
poftertorelctoocoBdiwatefttfiprittafenbcari  pcr  pofieriut  potaerii^ck 
dc  eo  nihil  diftumfit.Aityc  vtrumque vilcit  in  pagaaiaficrl nnilo  cafu,nul  . 
Itqnemodo  poccfl.£rgo  nulhim  liac  parte  pariuiJegium  militis  crit,  niii  vt 
poiut  cuiD  duobus  aut  pluribus  teflatiicntisdecedercn  velit,  &  boc  fpeciali . 
ter  exprintat>qiiod  tamcn  pag.imis  neque  vellc,  ncqite  exprimere  iurc  pof-  , 
fit.Et  it.i  poft  alios  dcfcdic  Viglius  tn  §.fed     h  cftns.in pr$ncip  f»Ji.!fHiLmod»  - 
tifiMm.tafirM.ex  dU.(jf4trebAtur.t^t(\M\  ccrtum  cfi,Eum  qut  piura  ^cit  tefta- 
ncotafnecprius  exprediai  reuocat  pcr  pofteriu$>ca  meme  eiTe  vt  vtruniq; 
vtlicrev«lit»fiBiWl  rcpugnetqiiomio^vafere  poilii*Nimacc  tliameliorr 
«ic  Yccior  iitio*.eft,propter  quam  in  pagaaotam  tefttmceHtitaobriiict>1rt . 
priatipibimeperpodcriusrcgularitcrinfirmetur  »  qoam.qaod  ficrine- 
queat,  vtpaganus  quifquam  dcccdatcum  duobus  teftamentit  f.poftetiorg 
ia/f.  f  Hib.fHod.tefl4m.tnfirm.  Adco  vt  idem  fit  etiamfi  in  fecundo  teiiamento . 
non  nifi  ex  cercis  rcbus  hicrit  hcrcs  inllitutus,  le^.fi  fnid  prtore  29. D.  ad  SC. 
Tre^eU.VnAc  illud  ctiatn  tir,  vt  fi  paganus  nliquis  plurcs  codicillos  fcccrit, 
onjtnes  valeam,licec  non  expreiTcrit  tpeciaJiccr  vt  omnes  valerent,nimiruni 
«lia  nihil  prolMWtbywMainib  plwtet  eodicillot  fiicere  polfit  f,t§ikillotbifi^:, 
if -«tdMCar  ergo  mt^  re«{uireaBu.t  10  milite  qui  pltum  tcftunentt  (ecit^' 
nlpecialitcr  exprimat  veile  fe  omniavtkre?  Xcc  cnim  oiio&s  (acile  aut  li-. 
dtnm  cCb  niiliti  pkira  fitfcre  teftcmeata  qulm  ptgtno  ^lures  codicjiIos,nec 
ratio  vlla  voluntatis  nos  cogit  vt  dicamus,militem  qui  bis  teftatur  ccnfen- 
duin  indubiQvcllc  priustcftamcntumrcuocariperpofteritis,  quam  vtad- 
nuctamus  paganu  qui  plurcs  codictlios  facit,id  agerc  vt  pcr  p  'ftei  iorcs  re- 
uocet iiriores.NaEQi  voluntas  qu.£qi  miiitis ccftAfVccum  eft  vc  Paulus  fcribic 
fcpudfi  noftnm  cmcDdationem  ct  UimmUkit  i^dn  6iu  Dcdf  ^/fdi^jmlu. 
Ac  a&^maif  vcilivwis  pagani.c»dicillot%it^mfiim»yctt^fw^ 
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coJicilli  licri  poflintjcjuam  fi  quinquc  tclies  habcai't:vtque  cum  in  fcnptif 
fiuntifubfci  iptioncs  rccjuiraiu  &  iignacula  icfliuiTi  >  qi  cmaJmodum  lide 
teftamcnto  in  fcriptis  conlii  mando  agcrctur.Et  quamuis  dici  fulcat  codi- 
cillorum  proprium  ius  iUud  ciTc  vt  nullam  luris  urdinationcm  dciidcrcntt 
§. vU.lnlt.de  codictl.nc^dixx  tamcn  non  poiefl  cjuin  maiorcm  cxigant ,  quam 
tcdamcnta  milttuin^^uibus  nun  rjlum  fcmpcr  Iicuir  tcfljri  (^  jomodo  ve- 
lint,&  cjuomodopollint TrrfMrtw  i.\.D,de tejKimjMlu.{\:d  ctiam 
fcmpcr  Iuebit,t]uomodo  fcnptuin  cft  iV;  l.milues  u.C.eod  loquc  Jta  cflc  ipfo 
cti3>n  rcriiiu  viu  &  cucntj  cumpcrtum  ell^cii  11  nulla  vnc^uam  follcnnitas 
in  hunc  vfi^uc  dicm  militiribiis  tcflamcntis  addita  fittmulca'  autcm  fint  ad- 
codicillis.c/./  vU  tn  fn.C  de  codtctll.Et  fanc  non  tcllarcntur  militcs  cjuo 
modo  polfcnt  &  cjuomodo  vclIcntJi  non  ahtcr  pofl^cnt  dcccdcrc  cum  plu- 
ribus  rellamcntii  >  quam  ii  hoc  ipfum  vcllc  fc  cxprcflim  dcclararcnt  >  cum 
quifquis  fjcit  pLira  icflamcta  ncquc  cxprcflim  rcuocat  prius  per  poilcrius» 
latis  co  ipfo  dcclarct  vcllc  fc  cum  pluribus  tcilamcntis  dcccdcrc>pr2fcrtiin 
fi  fciat,putctvc  id  iibi  lucrc.Quam  in  rcm  illud  ctiain  vrgct  >  quou  in  tcfta- 
mcntis  militum  nudam  coruni  voluntatcm  intucmur,non  vt  in  pagjnt^ru 
tcftair.entis  eam  quar  iit  iufta /.i  D.^ut  te/iMm.fMcer.poJf.id  cftcx  iunsauiho 
ritate  &  intcrprctationc  xftimanda.Lx  quo  cucnit  vt  licuti  numquam  aliud 
voluifle  milcs  cr^dcndus  fit>quam  quod  dixit  Un  te/fameio  [ .de lejMm.  i^tlttm 
i.preeiktu  'i.C.de  tmpub  (jr^' 4/i(rf/M^/?.lta  ncquc  dubitandum  non  /it  quin  vo- 
lucrir  quicquid  dixit,ciim  talc  iilud  cft  quod  vclle  pcnuit  arg.l.LAbeo  -j.^.vlt^ 
D  defMppelleEi.legMt.Ev^o  qui  plura  tcftamcnta  fccir,haud  dubie  credcndus 
eft  voluilfc  cum  pluribus  tcftaincntis  dccedcrc>  niil  contrjrium  fpeciaiiter 
cxprciTcrif.Idquc  Paulus  ctiam  noftcr  non  obfcurc  docct  tn  I.  mtle^  fi  iefiii~ 
mentnm^^.  D.de  teftdm  mtUt.\h\  poftcaquam  dixit>fl  milcstcftamcntum  im- 
pcrtedtum  rcliqucrit,fcripturam  tamen  quac  profcrtur  pcrk(fVi  tcftamcnii 
potcftjtcm  obtincre.Rationcm  adfcrr,quod  militis  tcftaji.cnrum  foia  pcr- 
nciatur  voluntate>mox  i^.\6it  Qu i^tte  plurs per  d  ef  vartos  fcrtbttyfitpe  f^cert 
lr/?4/3«rn/Nmt/.<:/r/Ar.Quod  ipsu  nihii  aliud  cft  quam  quod  nos  voiuinus>mi- 
litcqui  plura  tcftawicta  facit  ctia  in.pcrfc(f^a>vidcri  vclle  dcccdcrc  ci'iTt  plu- 
ribus  tcftamcntis.Quid  vcro  attincrct  vfurparc  hac  in  rc  verbum  v  detur.^  (i 
co  tantuin  cjfu  liccrct  militi  cuin  pluribus  teftamcntis  dcvcdcrc  ,  quo  jJ- 
jpfuiM  vclle  fc  fpccialiter  cxprefliifct  ?  Quid  ?  inqiiic$>  An  non  &  pa^^nus 
fxpcfaccrc  tcftamentumpoicft?Vtiqitc>fcd  non  ita  vt  plura  habt.it  tcira- 
incnta,cum  non  nifi  vnum  habcre  poifit.   Indcque  nimirum  intclligMinis 
quod  fupradi»5to  loco  Paulus  fcribit,MfIitcm  qui  plura  pcr  dics  vai  ji  s  tcfta 
mcnta  fcribit>fa:pc  faccrc  tcftamcntum  viucri,cum  adpagaiiorum  ditfcrcn- 
tiam  fcriptum  lir,6mnino  iic  accipicndum  clk  vt  plura  tcilan»cnti  hoc  c.ifa 
milcs  hjDcat  codcm  tcmporcnec  vnum  pcr  aitcnim  inHriJKtur.Cuj  i  6  cfl 
contrar(ij,qu6d  no.ilia  voliitas  qua  quar  fuprcma  (it  tcftamctum  dici  poflit, 
foli  aiitcpoftcriori  tcftameto  conucnirc  vidctur>r.6ctiam  pr'ori,vtruprcma 
voluntas  dicatur.Nam  imb  vero  fuprcma  volunras  omnjs  lila  cft  >  quar  cum 
ad  fupremum  vfque  vitar  cxitum  rcuocari  poflir,pcr  aliam  tjincn  p<;fte- 
riorem^rcuocata  non  cft,  ea  dcnique  non  quam  alia  nulla  fcijujtur, 
fed quam  alia  nulla  contraria.   Alioc|ui  dicendum  cflct,  couiciiIos,qui 
vltimx  voiuniaiis  fpecicm  non  niinus  quam  icftamcnta  conftiiuunt, 
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aonaliterpoilc  fiifrcnM»  eile  qolm  ii  foli  iim.  Mc<$aue  i!  plitres 
propooaBiiir  roloe  eoc  fiiprcinos  fere  qui  pofteriores  tueiim>iioii  ctiani 
illos(|aiprtorcs>tainetaper  polUrioics  rcuocati  non  iinttquod  tamcil 
ncmo  vn^ufloi tiiiit /.m» fif  jftMm %»C*df  tuLtt/U  £t ver6 cum  foia  m~ 

riscotrniunis  rationnn  ctiani  volgntatis»  iaciat  ne  poilit  p.'ganus  qui£. 
«juamdcccdcrccum  duobiis  icftainentis ,  vt  c»  co  apparct  t^i  od  etuniii 
paganus  plura  tcnamtnta  maxrmc  habcrc  vclit  >taincn  non  potcA  ,  An 
non  prorius  conrcqucns  cll  vt  in  nuiitc  aiiud  diccnduin  (lt>cuius  l.bcr^ 
us  in  teiUiido  non  clils  qiilim  voloiKatis  ipiius  lcgibus  coc.cctui? 
Qjiid  ?  t\v6d  Uth  paganus  cum  pluribus  tatamcniis .  deccdcre  nc- 
.flucat*  ifltcnium  cauicn  cucnir,vt  nonreuoceturpriusper  poflertus>ic4 
e contrario  pof^eriof  is  potcftas pct- prius  impcdiasiur » Puta ii  prtus hsbeae 
Vtileni  clauiuJain  dcrogatoriam,  vcl  tacitain>vcl  cxprc/Tiin.  Quis  er» 
go  fcrjt  VI  n)ilitjs  tcltaracntun)  prius  rcuocctur  oninimod»  pcr  po- 
Itcrius,  ii  non  rpcctaiitcr  cxprciltrit   niiles  vcllc  fc  vtriiinqi;c  valcic? 

non  ciTct  nccciTcin  cant  rcm  vc  poAcrius  teflanicntuin  cx  ii-.ri$, 
iiitcrpretationc  contincret  claufuJam  derogatoriam  adpriusrcuocandtm 
quammilcs  ipieoon  ciprciniret}  Atnullusin  teftamento  mititif  Inter- 
preutionibls  iftis^locusreliiiquiiort  qoiain  hocdemom  elucct  priuile- 
gium  teftainenti  militaris,vt  in  eo  iex  nullomodo  te  ruafqLeintcrpre- 
tationea&  prxrumptioncsinterpdnat.  idqucadco  vcrum  cfty  vtrimiies 
in  tcrtamentoTitium  cx  fundo  Corneliano  hercdcm  innitueiit,potiiis  ad> 
miltamus  lieccdcre  illumprotota  rcJiqua  hcrcditate  intcftatum,  ijuani 
Vt  ccllantjbus  icAamcnti  vcrbis  Titium  cx  totoaflc  fcriptum  intcrpictc^ 
w\it  UJimt/esvfiMm  6,  D.dt  tijfam,  mthf.  hcm  vt  ii  bonorum  patcrnorum 
licrcdcm  vnom  inftituat*  &alium  matemorum»non  cenicantur  iJIimfti* 
tatfc»  femiilibot*  quomodo  cenferemur  ftl  psgano&dum  ciTet  tdbi- 
tliem»m/.fW>#fi  mtltuknt  yZ.  D.dtbdrei.ti^fi.  iund./.r#^;  i6.§.fid^fi^ 
mtis  D.sd  SC.Treht  J.  vbi  Vlpiamit  ex-Marciano  lcribit  conceiTum  tiie 
miliubuB  circa  inAitutionem  fitparare  fpccics  bonorum.  Et  pcr  confe* 
qucns  etiamii  per  fidcicommiiium  ab  inftitutis  hcrcdibus  relidum  id 
fccerit,afqi:c  locum  forc  ScnaturconruItoTrcbtJIiano.  Addanius  ,  quod 
magismirari  cjuisiure  ponUy  il  uuobus a miitte  icnptis  hcrcdibus  aitcr 
oiHirciitliercdKatcmt  pro  eaparte  vidcri  defun^um  intcHatum  dcccC 
fiife,quanHiis  ei  teftamento  iplius  cppareat  ideomegiifc^  vtin  folidui»' 
9e  es  toto  ailc  tcibtos  morcretor  /.fi  d»thi>sn*  D.  dtitfimMmlih,  vbi  Ptfo* 
lusnon  aliani  huiusrei  ratlonem rcddit »  qu^n  quod  miles pro  pan«' 
teibuvponit.  Quat  tamen  ratio  non  videtur  poiTedcfcndi  tarquam  bcha  • 
&  concludens.  Ciim  mnlto  magis  poffit  milesex  toto  ailc  tcllari  fi  vclit, 
nifilic  adiuuctiir  &  fupplcatur,  vt  militcm  qui  non  dixitvcllc  (e  tcftart 
iurc  ct  njinuni ,  crcdcnoum  lli  cam  potius  tcftandi  rationcm  fctjui  voluif- 
ie»  quarmil  tum  propria  fit  &  pcculiaris,necaliud  omnino  qiucquani  vo. 
laiHe^quam  qnod  fiinplicltcrdiaerif  ynOnllla«tjanhq4;srinfisali(]ua  inter- 
pretatiane  indigeamvt  in4oeamunQoaIc  procul  dubio  eft  itisadcreicend^ ' 
qood  Itcctatacitapnriiimptaqidefundi  voluniateproficiiciexiftimetur^t* 
ta  vt  ob  ta  caufa  coherescolieredi ttcitc  fi;bftitutus  dtcatur  in  fTitto  6u 
Uidttumidtl^.i.^  l^^mma^Um^C^idSC  T r^^'^^'  tamimagis pcadct 
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aiuris  poteftatc&neccfTitatc  ,  vt  cx  co  conftat  quod  ncc  a  tcflatore  ipfo 
piohibcri  potcil  qucmadinodum  contra  Bartolum  djfputauimus  in  Error. 
7.  Dfff4irf.i5.Proinde  mirum  non  cfl  fi  locum  non  habcat  in  tcllamcnto  mi- 
litis  qui  dc  co  nihil  dixit,fed  addcn.ia  tamcn  cxccptio  c\\  quam  PaiiIus  nou 
prj:tci  ini(lt  #Vi  d.l.fi dHoh$iSynifi fi htcvolHntas  defif.cit  probata  fuertt « vt  omu- 
tente  altero  ad  alierum  vellettuum  redire  hereditatem^M  incclhgamus  cxprtf- 
fa  voluntatc  op  non  tacitaj  &  probationc  non  prxrumprionc  >  vt  qui 
iure  militan  tcRatus  cft  >  iuris  communis  rcgulas  vlla  in  rc  fcqui  voluilic 
vidcatur.  Quidni  ergo  cadcm,ac  inulto  m.iiorc  rationcdiccnuis,Militcm 
qui  plura  tclbmcntafacere  voIuit&  fccit,Iioc  fccum  animo*ag!taHc  vt  cum 
pluribus  ttUamcntis  morcretur,ncc  prius  pcr  pollcrius  tollcrccur,  fi  non 
cxprclTa  in  contrarium  voluntas  cius  adprobciur.  N.iiu  vt  prius  tclhmentu 
tollaturpcr  poftcrius,eftcxrcguIis  iuris  commuhis.Vt  vcro  cum  piuribus 
tcftamen.is  quis  dc:cdat,eft  ex  priuilcgio  niilitai  i.  Ncquc  aHa  tuit  Accurlij 
quain  noftra  dc  hic  rc  fcntcntia.Is  cnim  ad  </./.^;/.t>^^>i/«r ,  fciibit  fupplcn- 
dam  cflc  CJcfubaudicndam  diflioncm  maxtmP  intc  vcrba  fi hoc fpectaUt er 
expreJferit,ricc^  K  dubitat  cjuii)  nccclfaria  non  fit  hxc  fpccijlts  cxprclfio,  nc 
prius  militis  tclLjmcntum  ipfo  iurc  fubl.itum  per  p  ;{(cnus  dici  potfit  ,Nili 
aliqU3,inquit,inpoftcriorc  tcfta  ^cnto  vcrba  lint  ^]  \x  contrarinm  f  udcar: 
Qualiacrant  in  (pccic<^./.^«.frr^.i/tfr,vbi  HJcicom.rjifcrit  milcs  tcftator  in 
poftcrioribus  tabulis,vt  priorcs  valcrcnt.Ita  fignificans  non  obfcure,qu6d 
nolcbatvalcrcillasipfo  iure,ac  tanqunm  tcftamcntum.  A  Jfcrtautcm  Accur 
lius  pro  huius  fcnrcntix  confirmationc  quod  fcripium  c\\  tn  l.  mt/ttu  codtctl . 
lis  i6.fA>eod.tit.dc  milite,qui  caftrcnlium  bonorum,5i:  non  callrtnlium  di- 
ucrfos  hcrcdcs  inftitucrai.Poftca  vcro  bonorum  callrcnlium  alios  hercdcs 
fcripfcrat.Hunccniin  Paulus  ncgu  vidcri  fuftuliflc  &rcuocafle  priorcs  ta 
buias.Qu_id  crgo  ?  VriorilfHS tabnlis  ,  inqui:, tantU'nvtde!ur  al/llHltff- ,  ^nan- 
jHm  tn  pofleriores  contHlerit.Kw  ila  (i  hoc  fpccialitcr  cxprcflcrit }  imo  vcro  c- 
tiaiTifi  nihil  dc  hoc  nominatim  dixerit,&:in  di:bi^:quod  fignilicat  vcrbum 
illud  W//Mr.Scd  &  iliud  obfcruatione  digiuin\  eft  c]uod  Paolus  .idiicit  ,;7fc- 
videtur  mutare^etft prtorthns  talfHlis  vnus  hcres  fcrtptM.<  fuiffet.^c  fcilicct  quis 
putaret  in  priore  illiu'»  ^.fpecic  ita  rcfponfum  quod  liuo  in  priorc  tcftamc- 
to  fniflcnt  nercdcs  inftitnti,vnus  bonorum  c.iftrcnlium,vt  dixiinus,alius  n6 
caftrcnflum-.Quafi  diiKcilius  cflct  vt  prius  illud  tcftamcntum  in  quo  tcfta- 
tor  difpofucrat  tam  de  bonis  nou  caftrcnlibus,quam  dc  caftrcnhbus  in  ta- 
uorcm  diucrforum  hcrcdum,rcuocatum  circt  pcr  poftcrius  in  quo  vnus  ti- 
tum  hercs  fucrat  inftiturus,&  quidcm  in  folis  caftrenlibus.Nani  cifi  vnus  ta 
tiim  hcrcs,inquit,fcriptusfuiirct  in  prioribus  tabulis,ac  proindc  in  caftrenli 
bjs  finuil,&  non  caftrcnfibus bonis  omnibu$,idcm  tamcn  dicciidLim  cflcr, 
vt  in  folis caftrcnlibusrcuocatum  prius  tcftamcntum  vidcrctur, in  non ca- 
ftrcnlibus  vcro  rctcntum,acproin3e  vt  cum  duobus  non  folum  ]i;redibus» 
fcd  ctiam  teftamcntis  dccefljflc  milcs  vidcretur.  Quxnam  porro  dubitandi 
caufa  cflet, An  aliud dici  oporteret  vno tantum  hcrcde  iniiiriito  quim  pluri- 
bus  hercdibus  fcriptis  in  prioribus  tabulis,  fi  vtroque  cafu  neccfljria  cflct 
fpecialis  cxpreflio  ad  impcdicnduiH  nc  prius  tcftamcntum  ipfo  lurc  pcr  po 
ileixiis  tollcrctur? 

ERROR 
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SimUeim  vnc^uo^net^mmte  i»  hmmfuu  mmiikm  iifftfHtrk* 

I  c  A  T  Dliquis  fortafTc,  Huic  fcnlcntia:  locuni  ficricodc- 
mu  cafu  poiie ,  qiio  de  aliis  bunis  miies  di/pofuccit  in  primo 
teibmentOHle  uiif  verbin  icamdo  >  nfsiertim  ver6  u  prior 
difponcio  aaipliorfitpoftcriore»vt  in  ii}ecie4.MIMr.f  .i.vbi 
proponcbatur  milcs  in  priQribus  tabulis  tefUiut  de  bonit 
f;  n  o    !^  bi  sA'  cjtucnilbus&nocaftrennbusrinpolUrioribus  vcrodcc»- 
flrcnlibi.  s  f  jlis:Scd  aliud  rcfpondcnc^u  cfTf  ,il  miles  in  pofterioribus  aliquem. 
hcrcdcni  cx  allb  fcripfcrit,  cum  iain  in  prioribus  aliuni  a:que  cx  toto  afle  in- 
ftiluiiTct.  Quid  enim  fupercft  quod  cx  poflcrioribushaberc  fcriptus  hcrcs 
poffityfi  priores rubiiilac  ex  quibus  totu  liabere dcbeat  is  qui  in  iiiis  inflitu- 
tus  %ak&tx  itaBart.cikluflit4iil./.iiijA^f^.difiii}gals  an  poflerius  tcfla- 
fnentS  de  qnibardS  tantibn  bonis  fidom  fit»an  de  omnibus.Nec  fiin^  potcft- 
negariyquinfiicilias  (it  vt  prius  teftamentu  miIitisconA;ruetur,€i^ni  in  fccu*^ 
do  no  nifi  certmini  rcrfi  iniUtutio  fada  cft :  quia  cum  ccrti  iuris  fit  eum  qui 
a milite  ex certis  duntaxat  bonis  fcriptus  fuit , nihil  amplius  ex  co  tcflamcto 
c6rcqiif  pofl'c,ita  vireliqua  tota  hcrcditas  ad  lcgitimum  intcflati  fucccnbr^ 
pcrucnirc  dcbcat,potiiis  qiiam  vt  rcKcrrar  inlbtutionccocomitctur,  Con- 
ucnicniius  certccll  vt  licrcdi  qui  in  prioribus  tabulis  fcriptus  fucrat,  quam 
nlegitimo  rucceiTori  faueamusjvtqi  teftati  catifa  retineatur,potius  quam  vt 
^la  ex  parte  inteftati  fiicceffio  inducatur.Ad  quiinierpretation^  confiigcre 
nil  necefie  eftfCnm  in  poftcriore  teftameto  kercs  aliquis  inftitotus  reperitur.' 
•  Ob  id^iniminim  ctiain  in  pagano  dubitationfaliquam res  habcre  viia  eft» 
An  fiinpofterioribustabulis  heres  aiiquis  cx  certatantikm  reinftitutus  ef* 
fct.prius  tcftair.cntiim  ipfo  iurc  tolIcrctur,vr  npprrct  ix  d.l fiifHispriorei  Ei 
apcrtii\s  apud  luflinianum  jJ./ri  (jr fi qMU.\\.\n^X.l  .praccd.lnft.^Hth.mod.  tefta. 
infirm.y c\  um  rcrponderi  poteft,'!  u  quoq;  cijm  in  rccundo  tcftamcto  hcrc- 
dit^s^tota  data  cft,nthil  tamc  nos  cogcrc  vc  prius  ipfo  iure  fublatu  cffc  dica- 
BUSiqtiia  credcduscft  milcs  perindc  ac  paganustrifircad  dupondiu,quoties> 
npleto  ia  afl*e>  ali&ficredcm  ctii  ex  afle  inftitoityfiut  in  eodf ^fiuc  in  allo  te«> 
ftannencaNam  quemadmodu  is>  qui  iii  codcm  teftamcntoitafirribiiTiiMv- 
Jurej ifto-iSemj/fMim  htrei  eflf  noa  aufiert  hereditatem  Titio,  vt  c a  dct  Scin^ 
pronio,  fcd  nci^cde  inRituit  Scproniu  vt  tatunde  ei  dct  qu5tu  dedcrat  Titio». 
fiuc  iiulcs  teftaror  fit  fiuc  pagan*,t]uia  no  in  vno  codcc|,  afle  ambos  fingulos 
rnrtituinTc  credcdus  efl,(]  lod  vtii]-  nd  mas^is  ficri  potdt  quam  vt  vni  duo  in 
ioiiJu  lint  hcreucs  L^uod  cotrM  i^i.§.vrndho»De  reg.tur»  fed  duos  allcs  fccifle 
intelligftur  in^  vno  eorfi  ftripfifle  Titid>inalio  Scproniu  /.  i4^Hod  SAbmus 
v;4.fedpjijfeexflet«  &feqn>.  MereeUnft,ln  8c  qui  ibloTiiio  in  prioribu» 
laboiis  herede  (cripro,folu  in  pofterioriiMis  inftltuit  Scproni<!,  nd  id  agit  vt 
kereditate  adimatTitioadtransferenda  eam  inSenipr4>niu,rcd  id  potiusyVt- 
tatunde  detSempronio  quantuTitio,n6  plus,  certe  nec  minus  nueptganUi» 
fiuc  militc ira  tei^atu  proponas.Pcrinde  (iquidc  hercditas  militis,  atc]*,  p-ga- 
r:  aflcin  c6ftituic,&in  eaiue  ailispartcs  iuris  potcftate  diftribuitur,cuii!s  rei 
pcrelcgas  cxcmplum  c{iinl.pcertMrii\-j.inprtrtc.D.de teft.milit.<\\i\z  &5Pquc 
utcis  ii0mc.cft»a4nutticqi.c6inoda&  iocQmoda^ac  cuicqiiccer  ctiaxiufodjj^ 
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fccundiac  teiti|  afliis  acccdioncm :  Alioq  li  non  mintis  herediCMdiceiHli 
cnctffcd  bona»necmilitis  hcres  quifquam,rcd  poncflbr  bonorum:quod*ta. 
nicn  cui  lcntcr  f  ilf  iin  cfl.  Diccs  tcftjtorcin  ini'itcm,c]iti  iri  fcjunJo  icfta- 
mcnto  Jifponit  dc  iis  ipfis  bonis  dc  quibus  Jifporucrai  iii  primo,tantuni  vi- 
dcri  abiiuiilic  prionbus  tabulis  >  quantuin  in  iccundas  contuicrit  vt  i^aulus 
loquitur  in  dtSiUMtlitu  €odtaUt4if>.$,l.  D.  e»dtm  tiruU.  Confcqucns  igitur 
cflTe  >  vt  qui  in  fectmdas  tabtiUs tottoi  bcre<titatcMi.coiitii|R;  .inftituco  Sein<» 
pronio  cx  afle »  toum  fimilitcr hcrcditatem Titip a4cmiiKl!|(^ceodtisrit,A- 
Iioqui  nihiJ  rypererit  f  quod  Sempronio  dedUfc  vidicripc^i  (i  Tido  nihil 
«dcmerit.  Sca  h«c  oljiedio  fupponit»  fuilfc  Sempr«nium.pofteriorc  tcAa^ 
mcnto  vocatum  aJ  cum  ipfimi  alfcm  in  quoTitius  tiier;itjnftitotiis :  qiip^ 
no$  ncgamus.Dicimus  cimn  viJcri  Titiutn  ex  primoafTc  i  irtttutum.  Scra- 
pronium  vcro  cx  lccunuo  ,  Non  niinus  curti  sl  miliic  j  quam  cnin  a  pagino 
iadum  cft  tcftamciituin.Atquc  ita  Ht  vt  rcmpcr  vcrum  lit^tantuni  abitulif- 
lcmilitemprioribustabulisYquantuin  contulitin  pofteriorcs.fcmiilem  ici- 
Ji^hercditatiisiptoduo  U]t«foacfii(0iBi6fci^  finHMMem  iuris4c 
coniequcnterad  iemiics:Q^eiDadmodum  (imilcs  polt  fjdumicnamentu 
in  quo  Titium  heredem  inflitucrat/cripnfTct  cbdicillos  Sc  in  iis  panemlux 
hcrcditatis  ditfiidiam  Scmproniodediilct  vt  in  d.Lmiluu  ccdiciUts  mprmi» 
Nam  quod  militi  cx  priuilcgio  milit.iri  f.i(crc  I  cct  pcr  codicillos  ,  curnon 
arquc  CJc  cx  coJcm  pi  iuilcgio  facerc  poccrit  pcr  pultci  ius  ttita  ncntum.-^Si- 
quiJcm  non  minus  alicnum  illud  cil  i  rcgnlis  uit  is ,  vt  hcrcJttJs  Jn  coJicil- 
lisdiredd  detur,quam  vt  deccdat  cum  duobus  tcitamcntis,  uuobufque  hc- 
rcdibus  iioj^ulis  cs  fuo  afle  ioftiCttis  in  feparatis  tabulis. 

£RROIl  SEXTVS. 
Difinttmid  ijr  rmimuLmUim  ^MLX)Mufl*mtlih 

K  o  11  A  1  V  R  autcm  ncc  obfcurc  mco  iudicio,  ncc  incIcgS- 
/ter  nolba  harc  fcntentia  cx  co  quod.idcm  Paulus  nofter  icri- 
^bit  m  dJjmHtit  #.W/.vbi  tradans  dc  militc » ^ui  iurc  connuo- 
I  ni  teftatus»  pofteii  tcflamcnto  iure  m  ilitic  liipcr  bonis  omnt* 

 rbos&iLlopmamium  militiardeccilcrat  ,  non  dubitat  quin 

prtus  teiUmentom  ruptum  titperpoflcrius:  Sedan  idco  tantiiin  quod  po- 
ilerius  nondccerrisbonts,  atde  omnibus  f.Kftum  ciTctjVt  aJ  illum  Jocum 
tradit  Bartolus?Minimc  fed  quia  prius  tcthmcntum  no  lurc  miiitix  fa  jtum 
tucrat  icJ  i  irc  communi.  i-ieri  autcm  ncquit  vt  cx  piuribus  rcilamcnns  in 
quibus  iingulfs  tcftator  de  vniuerfb  fuo  patrimonio  diipofuerit  >  vnum  va- 
lcat  iurc  communi*  ii  altcmm  quoque  iurc  fubliftat.  £t  vcr6  firuftricflcc 
ouod  Paulus  addit  ca  verba.-  iiwv  mmmmm  t^/hum^Ci  non  almd  fticrattcfpan- 
iurus  etiamfi  teft»memum  illud  prius  iurcmilitari  fadum  fuiiret*Quare  ncc 
di  n  i  ngucodum  cfit  an  in  priorc  illo  tcftamcmo  i  nftitutus  cllct  heres  ei  ccr^ 
tis  rcbus,an  «t  toio  afTc.  Cum  enim  ponamus  tci^amcntum  iurc  communi 
tictuni  clTc,  conilat  ctiam  ccrt.T  rci  inllitutioncm  tradi  a.l  bonorum  <I:t  he- 
rcditatjs  vniucrlitaicm,iiuc  in  priorc ,  liuc  in  poiU  riorc  tcilanicto  cci  ta:  rci 
.inilicuiiofa<^(u.  iUud  piaac  iiaitoio  coaccJcudum  eil » tamctfipriusil- 
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Iu4teftamcfitumiurecomiTiuni£adum  cfTeC)  H  tamen  in  pofteriore  {a6ko 
iure  militix  non  de  bonis  fuis  omnibusffcd  tancum  de  quiDufJam  miles  di- 
ipordi0et>non  idcirco  futurum  vt  prius  dici  potfet  ruptiipcrpofterius.Quo. 
iMin  noo  aliatatlo  ti\  propcer  quam  in  paganis  teftaracMmm  pHus  toiiatur 
pcrpoftcriuactianinquoomramilBiNantrcnini  berca  fieriptiia  ftim^ 
qsam  (]vb4  ioftitotio  illa  certarum  rerum  traliatiiraJ- vniucr£m]ierefiit»« 
tem  dUJifmipriirt  x^M^SC^TrtSrflffus  ntio  cefTat  in  miJitis  tcftamS^ 
to  iure  militiar  facio ,  cx  <juo  non  alia  vtiquc  hona  vindicarc  rcrfptus  hcrcf 
potcft,qua!ii  in  quibus  fcriptus  inucnitur  /  fimtfesC.  d.  /,mJitu$.  i.  csr  i/ef* 
e»d»ttt./  i.C.eod.Kccennii  abriirduiii  cft,  vtprius  tcf>3fijcntuni,quod  fui  na- 
turatanquain  iurc  communi  tactuni  vniucrram  hcrcoitatcm  oinnimodo 
coinpreiiendebit  « reftritigatur  per  fubfequcns,  ne  bona  tlla  compicctatur 
dc quibua nriilespoftcriore  tcftaincnto iure militiai  fiiAo  dfipoiuit •  Cmn 
iieftnofi pcrmiflum  fueric  ica  vellc  ac  di  fponere  eo  tempore  quo  lccuBJmM 
ttftameotum  ordinauitf  fcd  non  idco  confcqucns  fit,  vc  dici  oporteatpriiift 
tefhmentum  ipfoiLire  fubiatum  cife  ,  Cui  fcilicct  nolurt  roilea^dctogjwim 
nifi  pro  ca  bonorum  partc  tjuam  in  poftcrius  contulit,  quod  vtique  potuit* 
ProinwC  rK)nfine  ca.ifjadtcv.it  Paulus  vcrba  illa/«^rr  ^»»iiflw»;;j^/,vt  figni- 
ficarct  aliud  fc  rcfponfuruni  fuitlc  fi  poftcriustcftaincnuim  dc  quibu/dam. 
ibJuni  bonisLuflum  eifet>  Jicet  priusiurecommuni  bdum  fuifTct.Duo  igi- 
tarvdotinccdrariaieqoiritillc  vtprHiateftamtMummtlitis  ipfb  iurc  rum 
Mtur  per  pofterinf»  Vnmn  cft  vt  prins  noalof c  milltiir  ftkftom  ftt  qaamoi* 
•  milire»  fed  iarccommuniyCuiusratioiUacft  vt  prius  teftanennmi  rupa'* 
tbr  ipfo  iure  per  pofterius ,  id  eft)Cu2Ji  non  fuerit  voJuntas  iiia  tcftatorisyvt 
luperetur.  i-Joc  enrm  non  tam  cffet  rupi  te(?amentu,  quam  reuocari  qnoil 
diucifum  cft.  Altcrum, vtpoftcriusfacluin  fiide  bonis  omnibusmrJitis: 
Nam  fi  dc  quibufdam  tantu  n  cx  priuiJegio  niiiitari  iactum  fit,  nulla  cx  par- 
teprius rumpitur  quauis  iure  cummuni fadum.Scd  tamen pro  ca  partc  bo» 
i*mmi  aoae  iopofteriiiy  coUatlcft»  '^c^tifWI»  Imjffiigitur ,  quod  ecfi  iure 
€6mD|iittcrin&potok,!inttanli€^i^^  ciw. 
diune,fcilicct  acTeum  vfqoe  fi^rm  qnem  voKmtaa  mtlitis  prf  fcrtpfit>nQO  vli' 
tra.  Ergo  fi  prina  teftamcnmm  iore  militic  fodiim  cdet,tamct(i  dc  bonia 
mnibus,  non  rumpcretur  ipf<>hjrepcrpofteriusquodarquc&  iure  miiidjr 
8f  dc  bonis  omnibus  faiftum  cHchdtn.L  ^uAreifd/iir,  quia  priuilcgium  mii» 
litis  cft,vt  cum  duobns  teftamcntis  pofllt  dcccdcreira  dcmu  Ci  vtrumqjtcfl» 
luentu  iure  militij  fac^u  /it,n6  (i  prius  iurc  c6tntTni,Pr^erqaam  (i  poflerius. 
0  ccrtis  taninim  rcbtis  lcriptfi  proponacur.Qui  J  igicur  fi  prius  fai^tu  fir  iure 
loiiftis^oftcriuii  autS  iure  cSI^id^  An  periiide  lHftiM||Aiiiinaa  i  Vtrfrpoftto. 
rius  de  certis  cantti:n  rebus  an  dc bonis omnilnirfidrai  fit^Ncquaquam» 
Kec  enim  ittris  ratio  patitur  vt  pofii^iiii  valeat  ,  quod  iufrcommuni 
ftum  eft,quin  folum  ipfum  valeatj  omniaque  defunfti  bona  comprehedatr 
Adco  vt  ncc  aliud  diccndu  puT$  ctiafi  prius  tcftamentum  quod  iurc  militizr 
£idlum  ponimus,  ccrtarum  d^mtaxatrerum  iiiftitutioncm  contincat.Tunt 
cnimDotenciuseft  tcftamcntum  crulicarecum  poftcrius  quoquecft  t  Noa 
llMiufitprius,quoniammircs  qni  pofteaqujbn  iurc  militari  ceftatuscft» 
Mre  coaMnanltcftat«i>%ttamola  coaJlractempore  oooiufemjlitjar  teft^ 
2 !  ft  velfetypoflet  (  mnlt^oM^fipoft  id  tempua  )oitnidk  apcftifimi  rau 
dircieiftaaaiiibnadinacomaioiac^^Ufilia^^^      itftamentum  iUti4 
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quod  iure  communi  Faccre  dcninauiti  valcre  eo  iurc  noii  poditinon  c6  mi- 
nus  valeai  iurc  inilitari.   At  non  ctiain^y.t  vtriufqijc  tclbincnci  viin  li.ioe- 
rc  queat,  3c  cius  i|uod  a  iure  communi  autiioriuccm  accipnti  vc  ioquitur  /• 
l.Cde  tef^am.mtUt.  &  eiusquod  cx  folopriuilcgio  militari  vaicre  ucbcjt  /. 
j.D.  e^d,  Czieriim  quod  diciinuspoHc  virumquc  militis  tciiamcntun)  ipfo 
iurc  valcrcifi  iure  militiorfadum  fit>Iicet  Jiuerli  hcrcJcs  in  folidum  inOitiiti 
proponantur.Non  gcncralitcr&:  indiilindtc  accipi  volumus.  ScJ  ad  cum 
cafum  rcftringi  quo  icftator  hcrcJcs  iiJo»  cx  allc  fin*plicucr  ^cripfciit  >  v- 
furpatoiuris  noimnc  quoJ  inccrprcrationcm  a  iurc  aliquam  rccipcrc  pof- 
fit.   Nam  fi  ponercspriorc  tcftauicnio  nnlitecn  flc  cauilic  Tttiuttn  honu 
vteU  ommifm  h^res  efto.   dcinde  in  pofioriorc  Set^iproritM  tn  lonu  tmh 
omntbtu  heret  efio  y^\Qtxt.\\\  ruptum  clfc  prius  pcr  pollcrius  ipAj  iure  pro- 
ptcr  impiiciiam  contiadi(^ionem  quia  ficri  ne<^ucat  vt  finguli  in  bonis  o- 
mnibus  in  roliduin  finc  hcrcJcs.  Ncquc  vllam  iuris  intcrprctationcm  Hxc 
vcrba  aJmictunt ,  vc  fingulos  in  diinidiapartc  bonoiiim  (uiptos  cxiflime-. 
musjnefiacconira  voluntatcmfi  totumnon  habcant  finguli  quibus  ccfla- 
torcotum  JeJit4rjMm./.  verbis  ciutUlw^j.infiude  vul^art  n}  pHptll.fubiltr» 
Bonorum  cnim  nomen  nacuralc  ciljnon  vt  aiTis  vcl  hercdicati&ciiiiie.  Ac 
ciim  tcftator  fimplicitcr  dixic  in  priorcccftamcntc  Tftms herese/f.,'u^  poftc- 
tiotc  auiCf\)^emp>oniuj  heres  ej^0i2\itcxhir\iidiui  in  vcraqnc  inftitutione 
vcrbis  illis  ex  Ajfe  auc  fi  volcs  ex  toto  dj}e-,\iccl  vnaqua-que  inltitutio  vniircrfa 
bona  comprchcndac,vtraque  tamcn  ftare  commodc  potcft  pcr  aJfiibitavn 
iurJs  intcrprctationcm  quje  aflcs  illos,vt  dixi.nus,  rcuoc.it  ad  fcmilTcs.  Ncc 
diflGmile  quidJom  cft  tn  d.L  ^  in  fin.  C.eodem.  Et  ita  Jiftmgucrc  mtcrprctcs 
noftri  dcbucrunclion  quon»odo  diftinxcrunc.  AdJii  PauJusi«  d.£Ie  j).  t//.*-, 
jw*/.OT//»ry/,  &hoc  vnum  cxprofcllb  rcfponJcC  Je  quo  folo  quj:rcbacur> 
priusillud  ccftamencum  iure  communi  cclcbracum  dc  quo   non  Jub^cac 
quinruptum  fit  pcr  poftcrius  iurc  niilitiar  fijpcr  bonis  omnibus  fa^un): 
Non  rcdintcgrari  quamuis  icftacor  poft  annum  mil  tia:  deccficric.  In  t]UO 
Jubicadi  ratio  euiiJcns  illa  occurrcbat,qu6J  cumpi  ius  non  cflct  alia  dc  cau. 
fa  ruptum  quam  quiapofterius  iurc  miliciac  valucracconfcqucns  vidcba- 
tur  vc  quemaJmodum  dclint  bat  poftciius  valcic  iurc  miiitia:  poft  anniim 
mifliionis  ,  ita  &  Jcfincrct  prius  ruptum  circ.  Scd  aliuJ  Pauli  iwdicium  cft 
quia  teftamentum  fcmcl  ruptum  ipfo  iurc  non  potcft  rcJintcgraij ,  nouo  - 
qucceftamcnco  opuseft  tum  quoquc  cum  ccftator  rcdirc  vult  ad  priorcm 
voluntatcm  ,  Nid  proponas  miJitcm  auhuc  cflc  illum  qui  lalcm  habcat  vo- 
luntatcm  vt  ca  voluntas  noui  tcftamcnti  vicc  efl^cponit  /.  centurio  27.  eodem 
/if.  Autnifiagjsdcbonorum  poffeflionc  fircundun)  t.ibulas,cx  tcfta- 
nicnto  non  tam  rupto  quam  facto  irrito  pcr  adrogntioncm^vt  in  fpc- 
cic  /.  qui  ex  libertis  11.  §.  teflamento.  D,  de  henornm  pojffecund, 
tAbul.   De  cuius  fentcncia  vidcnda  func  qux  fcri- 
pGinus  M  Error.i .DecAd.^^^.Vlxitz  cniin 
hicaddere  nec  libct»  ncc 
nccclTc  cft. 
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yito  hiiius  Icgis  mentionem  i^rdxim^  fccimus  moueC  .iiof 
vtdciptiusfcnrcnti:\  5<r  cmcndationc  aliquid  fubiiciamus. 
Locus  cnim  ficuti  Papiniancus  ita  totus  ckgjns  cH  ,  ncc  ib 
inliuun  difpiirationc alicnus C)c  plniibus  icflanicntis  ab  - 
codcin  militc  faclis  :  Adcb  vt  vidcri  ctiam  pofTit  pugnare 
cum CQ  uaud defendimus»Priusmilitis tedamentii non  rupi perpoAcriuSf 
S^OqdO^e  tef!ator  de  bonis  fuis  omnlbuf dirporQerit » u  nod^fu 
juetcitamcntumiuremilitiaefiAomproponatttr.  Tra^tenim  Pifc- 
is  Jc  militc ,  qni  duo  tcftamcnta  fccerat^  &  in  fccundo  pofthumoslit» 
icdes  inftituer jt ,  Nulhfque  datis  fubl^itutis  poilea  dixcrat  fe  ad  prius  re» 
leni  tcftamcntum.  Ncc  dubitat»  quin  tcflamcntum  prius  ruptum  fuerilv 
pcr  fccunJuiii ,  Cum  non  a!io  iurc  valcre  prius  vclit,(jiiam  cjuia  itilatorad 
iiiud  rcdirc  voluit.  Non  crgo  admincrct  Papinianus^Valcrs  vtrumquc  mi- 
iitis  tclbmcntum  dc  bonis  omnibus  fadum,n  non  fpccialitcr  id  exj)rc(fif- 
te(btor>  quodapudPapiniamimnonexprefreratrAlioqui  poterat  Cui- 
ficere  millti>vt  in.qaem  cafom  volebat  i;eucrti>d  prius  teftamentum  in/i^— 
maret ac  reuocarct  poftertus»  ricc  erat  neccifari  u lu  vt  adderet  velle  fe  ad 
prius  redire  quod  neque  ruptumincque  abfolutc  rcuocatum  vnquam  fuif. 
fct.  Vcrimi  vt  hinc  exordiamur  facilis  pro  nobis  rcfponfio  cft ,  Non  tracla- 
re  Pjpiniinum  Jc  pluribustcOamcntis  militaribus  .Sc  iurc  militi^  fadlis.. 
Vcrba  cnim  p  ^tius  prjfcfcrunt  folum  poflcrius  itflamcntum  in  illa  fpccic 
iurcmilitari  hitum,  Prius  vcro  iurccommuni.  Qupd  &  indubio  militem. 
facerevoIuiiTecrcdcndumcft  t&mquoque  cilm  tcmpore  militiae  teAatos< 
eft,quoties  inre  communi  valerc  teftaroentum  poteft  L  tertU  C^Mm  tit*  - 
yitqai  iam  diximusinprxcedcmibustltadcdtum  pone  militem  decedere- 
cum  pluribus  teftamentis»  in  autbus  (logulisdiiierfos  hcradcs  &  exalTcfia^-' 
gulosfcripfcritll  vtrumquctcitamcntum  iure  miljrix  fadlum  fit ,  non  ct— 
iam  fi  prius,  iarc  communi  Ex  l.milttu  codtciUU  iS.^.vIt»  D.eod.  Nihil  igitur 
contra  nos  vrgct  illc  Papiniani  locus.  Sed    dici  potcft,  agcrc  Papinianum 
dc  fccundotciiamcntoinquopoiHiumi  libcri  teilatoris  fuerant  hcrcdcs- 
indituti.  Quo  cafu  ncmo  dixcrit  cam  militis  voluntatem  fuilTe  >  vt  Iibcris . 
fliis  cohcrcdes  darct  eos  qaos  in  prioribtts  tabulis  (aripfcrat  %  CiUn  etiamfi : 
nihil  dc  pofthumls  di^m  eflet»corum  tamen  agnatione  vtruqpe  teftame- 
tum  rampercturii  nonrdentcreilent  ^rxiQfiuMi-pfihHsfmmlm  i^.  eed.titm- 
iuncL  hficHtcerti^.c^-fefMent.C.  eodem.  Curnon  crgo  ipforum  inftitutio- 
poftcrioribus  tabulis  h»^a  fic  accipi  dcbcatvt  foli  vidcaninr  ad  patcrnami 
fucccffioncm  inuitati ,  qua:  natur.ili  rationc  iis  dcbcatur  ?  Itaque  nilul; 
hacpartc  refcrt  an  iurc  communi  fatftum  fit  poftcriu^  leftamcntnm,  atii 
iurc  militari  1  quoniam  &in  miFitum  tefiaraentis  interpretaQdis^rov 
babilcn  eoruni  volontatcra&  inquircre-8t  (equi  dcbcmtts  «  DMifbo*' 
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frtkdhtlem  ]l.eod,^on  i^itur  {aini  argumentum  potdla  fccundo  tcfla- 
mcnto  in  quo  ficripti  Hnt  pofthumi)  ad  iccundum  tt  Aanicntum  in  quo  fcrf* 
ptus  fit  extraneus  >  quantum  ad  hoc  vtperindc  vtroi|uc  cafutedamcntum 
prius  pcrpoflcriusrumpatur.  Scd  non  in  hoc  prscipua  lcgts  diificulTas 
conliitit:  at  in  co  primum  quod  vulgata  Ic^io  nQlIum  fatis  bonum  rcnfum 
habcrc  vidcturi  in  illis  scxhisneqHt fHbJluut$s  addtJtty  Qntbus  non  addttis^ 
Md fuptrius  te^amentum  fe  redire  tefiatnj  efi.  Nam  ciim  lam  cxpreflum  cf- 
fct  fic  inflitutos  poQhumos  vt  nulli  cikni  iis  additi  fubftituti  >  quiU  attine- 
batrubiicercf«^«/»tf«4</</»/i/?  Autquiscredat  paticm  quaoiuis  miliiem 
tam  inhumanitcrpodhcimos  trac^affc  vt  podcos  in  fccundo  tcAamcnto 
indicutosmoxcjuanpoenitentiadudusrcdircvolucrit  ad  prius  tcflamen- 
tum,  in  quonullapoflhumorum  fa^  mentio  propuncb.itur  ?  quodque 
proindc  ineo  crat  vt  vcl  vnius  pollhumi  quandocunque  fuperucnicntisa- 
gnationc  rumperctur?  Crcdibilius  fan^  cft  vt  non  nifi  Tub  condicionc  vo- 
lucrit  miies  ad  prius  tcflamentum  rcdire  quod  iurc  conmiuni  icccrat « Sci- 
licetripofthumihcrcdesnon  cirent,  vt  &  Accurfius noflcr  intcrpretori  co- 
gituftnullatamcn  vcrbor^mauthoritatcrubnixus.  Ncc  cnim  tam  tacile 
pra:fumcnda  eft  adco  fubita  muiatio  &  corrcdlio  prioris  voluntatis  z/hI^. 
/e^.non dd ea  S9.  D  .de  condic.  ^  dernonjlrAt.  pra:fcrtiiii  vt  pofthumis  no- 
ceatur  ioducfta  corum  prartcritionc  ,per  quam  fieri  pofljt  vt  dctundi  mi- 
litisiudiciafubuertantur.  Tanto  namquc  fauoi abiliores  fum  poftbumi, 
qubd  oorum  caufa  cum  tcftitoris  ac  teftamcnti  fauorcconiunctacfttquod- 
«uc  non  foliim  cx  charitatc  &  adfcftionc  fcd  ctiam  cx  nccclTuatc  vcl  in- 
ftituti,  vcl  faltcm  cxhcrcdari  dcbucrunt.  Quarc  dubitandum  non  eft  quin 
locus  fit  corruptus,  &  aliquid  immurandum  in  iis  vcrbis  qutbns  non  addttu: 
Scd  quomodocaimmutatio  &emcndatio  facienda /it,  difficilius  eft  dicc- 
rc.Putabam  iliquando  pro4<^^i//>  legcndum  ciTc^deitntt  i4  cft  sdeHntibttSt 
ReIatadid:ioncf«i^«/nonadfubftitutos  vt  ab  Accnrfio  &  aliis  fnalc  fa- 
ftum  cft  quamuis  citra  cmcndationem  rihil  habucrint,  quod  mclius  diccrc 
poiucrint,  fcd  ad pofthumos  hcredes  inftituros,  hoc  fcnfu  vt  tellator  milcs 
qui  fccundo  tcftamcnto  iurc  militiar  fado  pofthumos  hcrcdcs  firipfcrat, 
ncc  vllos  iis  fubftitutos  dcderat  ,  codem  tamcn  tcftamcnto  dcclaraucrit 
velle  fe ad  priustcftamcntum  rcdire  fi  pofthumi  hcrcdcs  non  cfTcnt^qn^c 
*  fccunda  ciufdcm  Accurfij,vt  dixi,intcrprctatio  cft,omnino  ccrtc  admiticn- 
da,vt  Icx  bonum  aliquem  fcnfum  habcat ,  fcd  tamcn  prorfus  improbabilis 
&diuinatoria  fi  nihil  in  vcrbiscmcndctur.  luxta  quam  intcrprctationcm  & 
cmcndationcm,faciIc  cft  vi dcrc  rationem  dubitandi  apud  Papinianum  ilJa 
fuilfcpropter  quam  dicendum  vidcbatur  Icgata&  fidcicominiill  qus  a 
pofthumis  in  fccundo  tcftamento  rclifta  Fucranc  dcbcri  ab  hcrcJibus  iii 
priorc  tcftamento  inftitutis,quod  hcr«des  illi  pofthumis  vulgariter  fubfli- 
tuti  viderentur.Quid  enim  refercbat  an  in  eodem  tc-ftamcto  vulgaritcr  fub- 
ftituti  effcnt,An  vcrb  cx  alio  quidcm  tcftamcnto  fucccdcrcnt,  fcd  fub  ca 
tamen  ipfa  condicionc ,  fub  qua  ficri  vulgaris  fubftitutio  potucrat ,  id  cft, 
fi  pofthumi  hcrcdcs  non  cfTcnt.  Vcrum  nc  cmcndatio  ifta  probabiJis  mi- 
hi  nunc  vidcri  po(Tit,iIlud  facit,  quotl  ncque  a  diftionum  fimilitudine  vai- 
dcadiuuatur  ,quodtamcn  cgo  in  cmcndationibus  recipicndis  prarcipuc 
fpcftandum  arbitror,ncquc  fatispropric  didio  ^^/^««/1^  ./ conucnit  poft- 
jimi)is,qui  cuni  nafcaatur  fui  licrcdcs  patri>iacoquc  agnatiooc  rumpant  tc- 
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.ibmctura,fiinco prxteriti  fint,  nonadirc  patcnu hcrcditatc dicumur/cd 
rcimnjifccrcjquimquam  nccimmixtio  vllain  ijsncccflaria  c(l,cum  ipfo 

-iurc  fmthcrcdesab  ipfo  tcmporecjuo  nafcuntur.  Nam  nafccnd©  rum- 
punt,  &  rumpcndo  fucccdunt ,  &  fucccdcndo  rumpunt,  Nid  ponas agi  dc 
jnilitc  filiofamilia$,vti»  I.fiI$M^f<imt/uis  iZ,(Sr  eUilM  /Jt  fiItu>fAtMi/MS  yy.eodem. 
Cum  cnim  filiusfitmiliasfitipfcinpatris  fui  poieltatc  ,  ccrtum  cft  non 
po^Tc  illumfiuc  viuum  fiuc  mortuum  habcrc  fuos  hcrcdcs  ,  Nob  folum 
quod  pofthumus  non  poffit  habcrc  in  potcftate ii^  fic  tuemet  ii.  D.m<I Itgem 
4mde/idui:tr,  quos  ncc  patcrfamilias  habcrct  J.vUimu.D.de  coliM.konor» 
Scd  ctiam  cjuiacum  nafcuniur  vtiquc  nafcuutur  in  aui  fupcrftitis  potcfta- 
tc&idcb  jpfiauoadnafcuntur  f'ii  hcredesnonpatci  ,  &  aui  tcftamcnium 
rumpunt,non  patris</i^./.y/f/iM</4»»4/i-T/.  Proindcfi  filiusfjmilias  tcftatus 
fit,&  rcliquerit  hcrcdit.ncm  in  bunis  caftrcnftbus  pofthumis  inftitutis, 
Potuit  non  incptc  iis  fubftiiui  fi  non  adirent,pcrinJe  atcjuc  pcr  verba  illa  p 

-ktrtdtf-ni ejfent,  Scd  nimia  eftet  ifta  reftii<aio,cum  l^apinianus  de  nulitc  fim 
pliciter  lot^jatur, nec minus dc patrc&miJias, quam  dc filiofamilias.  Ita- 
que  nunc  magis  probo,vt  pro  Mddms lcgamus rir//,quod  &  antc  nos  Zoan- 
nctus  obfcruauit.  Vt  vcrba  illa  <fuihHsnoa  e/ii  tSyzd  poftJiumos  arquc  rcfc- 
rintur,ncctamfintIurcconfuhii]uain  teftatoris  qui  pofthcredes  inftitu- 
tospofthumos,nonquidcmdedcrit  iis  fubftitutum  vllum  ncquc  invulga- 
rcmcafum,nequcin  pupillarem ,  fcdtamenaddidcrit,  vt  fi  pofthumi  non 
cdercntur  priustcftamentum  valerct.  Qur  cmcndatio  fi  crrorem  infpi- 
jciis  .qui  cx  didtionum  aftinitatc  nafci  potuit,  longcprobabilior  cft,fin  fcp- 
fiim  lcgis ,  codcm  pcnc  quo  ptior  rccidit ,  Nifi  quod  condicio  rcftrida  cft 
ad  vnum  cafura  ,  cumquc  fpccialiorem  fi  .pofthumi  non  nafcerentur. 
Jlla  vcrb  fipoPhMmt  non  ddtrent ,  aut  quod  cflfcdu  idcm  cft  fi  heredes  non  ef- 
/<fl/,ccncraliorc(Tct,ncctamum  cumcifum  complc^cretur ,  quo  editi 
non  effent,  fcd  ctiam  illum  quo  cditi ,  patcrnam  tamcn  hercditarcm  adirc 
recufarcnt,aut  antc  adiiam  murcrcntur.  Eft  tamen  frcqucntius  vt  qui  poft- 
Jiuraos  inftjtuit,iir^ue  fiue  cxprcflc  fiue  tacite  fubftituit,adfcribat  condicio- 
ncm  hanc finonnafcentHry(\\xlm  \\hm  fihere^iesnon  erunt  l.  vit.  C.  ditvfitt.  cr 
fuhfittMt.  Ncmpcqubdproximior  &  pcriculofior  cucntus  ille  lit  vt  noa 
nafcantur,  quam  vt  nati  vcl  nolint  vel  non  poflint  hercdcs  eflc,quod  vtru/i- 
que  diificilius  cft  cucnirc.Ncquc  tamcn  probo  qno J  Zoannctus  dixit  tefta- 
toriscflcverbaiJl.i7«/^«i"«««^/wquafi  tcftatorc  poft  inftitutos  pofthu- 
roosficlocuto  Qut/ftts  nan  edttistad prtns  tefiamentum  retterti  Wo.Papiniani 
enim  funt,  voluinateni  tcftatoris  &  fcntcntiam  niagis,qnam  verba  rcfcren- 
tis.ClApdctnxr\  \\hoiicnAuntteftafMsefiy(\\^x  ncmo  tcftatoris  cflc  dixcrit. 
Tcfbtorc  vcro  ita  p*t!us  cauiffe probabile  cft  Po(ihMmi  tjui  mthi  nafcetury  ha 
Tides sHto/t  nonafietMr  ^  heredes suto  quos  priore  ttno  tefiameto  tnfittMt.]<h  vci ba 

'  iU^qutius  non  editts.cnm  fint pr^teriti  tcporis^minus apta  funt  ad  cxprimcdi 

\codicionem,qua:  in  futurum  concipi  &  loIet,&  dcbet  i.citm ad pr.tfens 
feqQ.  D.derel.crtdit.  Vt  ncque  vcrbum  volo  quod  eft  fideicommiflariura 

laptum  cfTiit  ad  retinendam  inftitutionem  diredlam  qux  priere  teftamcnto 
.contincbatur,fcdmagisadfleacnda|ncam  in  fideicommifl^arum , vt  inl 

■  ituarebaiMr  i^  eod.  iund.  i.v/titnJnfi.  d  froM/.rehfe  fideicomm.re/tfI,  Praf- 
tcr  id  quod  longc  aliud  eft.vdlc  rcJirc  ad  prius  tcftamcntum  ,  AUud  vcri 
fcdirc,  ficui^j^iuticilxtUcufUri,aliucltcftari4iuijqucaIiud  vclllc  adi- 

OOo  3 


'4i*  AMIS  FABRt  DE  ER.ROK.  PRAGMAT. 

^r«t  WaW*j|  Wfctfeipg  »«» ;taijlhi|h»yi^^        «HaJ  eft,  <irt  nr  n 
'^9o(l!ti^fivdsiHfiMr#fcififtliMt|iM^  tf" 
hm  00«  cratdirtfCbi  2.L  fummShtf.hX  liakieti^ro  vc  podlt  dtrcf^atn  face- 
rc  imtituiioneni  verbis  prccarijs aut precariani  vcrbis  tiircfHs ,  Ne  alioqiii 

volunratis  conftjfio  ^i'  incertitudo  inducntnr ,  quain  non  nielius  difccrncrc 
jiorunt  liirccnnrnlti,(]u;un  cx  p'opnn  vcrboruin  ,  quibus  tcOator  vfus  cft, 
rigniticati<.iic.  lllijti  fauc  Zoannctus  bcnc  vctba  iila  prafccdcrri.i  wfy/fr  fuh- 

jP^^-i^tobMdlb^i^iu-ip^iiri^f^pili^  fcqucntciMlMi- 
nenfrW^lwNtf  adfubnieutdt  ftlilPMiciam,dc  quibus  in  finguitritannlin  Dume- 
ro  locutus  ille  fuiflcr ,  ac  non  potius  ad  pofthuinos  beredcs  inftitueos.  Sed 
•luN  ^idca  dc  legis  emtndittone  rufificiiat.. 


ERROR  OCTAVV  S. 

•  '  pffimumfk 

E  N  s  V  $  vcr6  (T  cracndationem  admiitas  nec  difficifts  cft  ncc 
obrcims.  Nam  cum  cjnarrcrctur  .innoncdirispofthumis,at- 
qucita  fucccdentibus  cx  primoteftamento  h  s,  qiii  inco  fue- 
rant  inftituti  iuxta  voluntatcm  in  fecundo  dcclarataro ,  dcbe- 
renr  illilegm  ScfideicommiiBi  qn«teftitor  apollhumis  in 
pofteriore  tefiamento  fcriptis  reliqaenti  Refpondet  Papinianus  nifail  to» 
rum  deberi  nifi  i|us(  teflator  in  feauido  illo  tcflamemo  ^ccialii^  &  n^mi 
'"'jiatim  confirmauerit  pofteaquam  reueribs  eft  ad  priorem  volunratcm.  Hoc 
vcro  cur  ita?  An  quia  conftitiitio  Scucriqu^voluit  vtlcgata  ab  inftitutis  re- 
'  lifta  ctiam  a  fubftitutis  in  dubio  rcpctira  inteJlig3ntui?/rg./ifff  74.^/^ /rtf^M. 
non  habcat  locum  in  tcftamcuto  militis ,  Non  raagis  quam  conftitutio  Di- 
uiMarcidcqua  in/^j.i4iii/>cf  rjwrif.  Z>#f«jg.  ttfpttptli.  fuhfttM.  vt  apparet 
ex  leg*i  rttthiu  8.C.  Jb  impuh.^  nhis  fuhflitnt,  \m6t*  ttg,  in  t^mmntt  . 
teflM*fnni*mlif,wit9\im  lcgcs  &cooftitutiones?Non  putobonamefleratio. 
nenftNbn  enim  conftitntio  illaSeueri  hac  m  retamiecirius  nouum  ,  qu^m- 
'  certum  rcddidit  &  indubitatom  qiiod  prudentcs  anrca  iam  fcrc  omnes 
refpondcbant  ex  conieftura  voluntatis,  vt  confta'-  r.r  ^r^^/f^f /rcrr,aliifqt)e 
plnribus  in  lianc  rcm  iuris  locis  ,dcqiiibus  nos  in  Conicthu  is  noftris  fcri*- 
pfiraus.   Ccnum  autcm  cft  ctiam  in  tcftairiCniismiJit.irjbus  inquirendam 
eircacinfpiciendamprobabllemmilitis  vohintatcm  dt£tM  lege  ft  fecundnm 
prMi/U»m\\,D>»9iMMt4UmmimiX»M€iiat  (bliimmodo  probibitas  in- 
*  f erprctationes  qu^  a  iurts  poriffim^ aothoritat^ defceiid8t.Qoa(i  (int om- 
ncs  car  contra  voluntatc militis  qui  proptcr  fimplicitatcm  militare,vt  loqui 
tur  /.5.C.  ««d.&  ob  iurisimperitia nihil  roinus,quam  cx  legibus  tcftari  vclie 
crediturjErgoperindctn  militis  atque  in  pagani  teftamcnto  id  obtincbrr, 
vtlegats  &  ndeicomrnKTa  abinftituto  rci(6a  cti^ni  a  fubftituto  t.icitc  rc- 
pctitaexiftiiDcntur,  Etiatn  poft  conftituiioncm  illam  Seucri ,  quia  lamctli 
iildU  cflet jconftitaiio  >  jdcm  tamcn  cx  ^r«fuinpu  ddu^cki  Tolumate  ad« 
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idRlithim  cfl'ct:Alio^i  vix  vJia  dubiran<ii  ratio  atltcrri  poflcc,ijua  apud  Pa- 
p^ianum  pco  feciUKii  icficmcfKi  legata£iis&  riuvicvamuilaiiis  iaccrc,  vi« 
deretur.Aii  ergo  Papiniaiuuea£uua(!urauoae  moueri  potuit,qu6d  volua 
U«ilUuciu&  pr2fuinp:a  dclcgaiorum,  ac  fideicommiirorum  rcpctitio- 
ne  non  nifi  in  iis  qui  cxprcirc  fnbllituti  (im  Jucuu)  lubeac }  Nc  hac  i|uidein« 
Nair.  3c  in  cohcrcdibuslocuin  habct,  i  Jquc  lion  ah  »  rationcquam  quta  co- 
hcrcs  cohcrcili  incohcrcdiyportianc  taciL  fublhtutus  cfl"c  vidcatur /.y77'i- 
fi  tamcn     locui  lurcconluiti  ci\)  de  UgM.  Ue^t  n»»  mftAm 
4.  C.  ad  StndtH/can/HlsHm  TrebtUtAnum.  Katio  igitur  f\\\£  Papinianum 
moucKC  POCttit&debuitiVmillacfifCiuod  quanquamin  tirtamcnto  Tc- 
cumlo  tehator  milet  diierlt  vellc  (e>  yt   poflluinii  non  u(ccrentur  >1ia^^ 
dcs  ijen<:m,qui  priorc  tcftamcnto  fcnpti  crant  %  Nontamenfuccedumi-'^ 
ftl  c|uaiun  rccunao  illo  vcl  innituri,  vd  fjbdituti  »  fed  tanquam  cxpri* 
mo,hau(i  fcciis  acfi  rccuiicium  nuilum  factumcflct,  ita  fcilicct facicn* 
tcnuda&;  llmplici  mihtis  volunt.uc  :  Qao  tamcn  cafu  nuUns  ciubititioni 
locus  relinqucrctur,  An  j:rinii  hcrcdcs  lUbcrcnt  Jigata  vel  hueic<»munlli* 
rcijcta  in  (cfundo  tcrumcnto  ,  tjuud  miliuin  lccutum  circt,  Quarc  nccdici 
potitiatauttacitcautexprc/lcrublliti  ti  iu  tcllau*cnto  illo  fccandofquod,. 
oe^ie  fadum  cflc  imeJiigitur.  Qiiod  ii  vcl  omait  legata  iUa  9c  tadei-' 
commiira  ^  vdaliquacx  iis  miles  in  (Lxundb  teftamcmo  nominatim 
confirniaiiecic  adpriorcm  voluntatcin  reaerfiut  £a  Tcr&  dcbcbuntur»,^ 
non  quaH  reii^a  in  fecuodo  teftaincnto  $  ar  potius  quafi  relicta, 
in  primo   >  licct  nihii  dc  lis  in  primo  cxprefllim  cflet,  cum  primum 
ticDJt.     In  coque  vercor  ncc  Baidui  noncr  crraucrit,   qui ad  Papinia* 
iium  notac  >  1'rimum  tc^amcntuui    vututc  confiduationu  cx:rcmx 
tffici  tcrti  um » &  prxualere  /ccundo*  Non  eoi in  fit  tcrtiuro ,  (cd  remancc 
primum,quamuis  ex  tcftia  9t  qoua  voluoute*  Alioqui  ooii  eifet  dicenjiia,^ 
ledirc  ad  pri  mum  uftamentnm  is.  qui  tcntum  coodcict » lic^  non  a)iu4fifff 
lenioilIodi(poncretquam  quoddiipofucratinprimo.  Atque  itacifcap* 
paretmanifcitecx  Vlpianidifputationcf/ii/.  /.  f  Mr#i>4Mr » vbi  ait  Mihtem. 
qui  codicillosantc  fcccrat ,  poiTc  cos  per  tciUmcntum  fcquens  ,  itacaucn- 
doinpotcftarcm  inllicutioms  rcJigcre,  ac  ctficcre  dircclain  inftitutioncni 
qu£  crat  prccaria.Nam  (i  vlcima  lila  voluntas  miiitis  noui  &  tenij  tefta- 
mcnti  iurc  ccafenda  ciIiet>uQ&  clTct  dicendus  miics  codiciilo£.^ooajiiu  te* 
^^memom  iccerat  coaucrciflc  in  tfftamemiin  tnteiioi»  (ei  nmnim  (oaiSt 
\  leftamcmiimpoftcriiia  co  ^uo  amerioret  erate  codicilli  tn  ioftitutionii  p« 
"tcftaicmccdaai,  Ncquenirrumdicipo^rctfadamdircdbm  inftitutioncn» 
ODcfueratprccaria,  (edadprecariamin  codicillis  fatflam  ,&  dircdam  il« 
um  quac  in  fubfccuto  tcllamemo  cxprcfla  fucrat ,  adieciiTe  nouam  dirc- 
^am  quarcodicillos  &  codicillarcm  inilitutionc  nonta  immuraucritqulm 
pcnitus  fullulerit,  cum  tamenvelit  Vlpianus  eam  roJuinmodb  immuiar 
um.  Scd  acrius  vrgct  pro  noftra  fi^^ntia  ,  quod  apud  eundem  Vlpia;^ 
«uffl  f^quitur  >  St  boc  am*mo  futt  mjlea  vt  valcri^  priua teBaniemuii|i' 
tJ^uc^^cault  (  (icenimmalo  lcgere  qulm  vt  iMgo  >  U  fu§i  «^X, 
valcrc  oportcrc*       oamque  nonalitcr  acctpi  poteft  quam  vt  valeatliii^ 
re  primi  non  autcm  quafi  tertij  tedamenti.  Siquidciu  fubiicit  ilatim 
liu  4€ftrk9t  ^tfpa  vt  dM§  M  HfimmMfiaktct »  prim^ni  %d 
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^uodvtvalcrctinfccundocauit,  Itcmqucfecundum  in  cjuo  ipfo  cauitvt 
prius  valcrct.  Atqui  dcbucrat  Vipianusfcribcrctria  hic  ncn  duoeffici  tc- 
Tbmcma/i  cum  Baldo  putabatprimumpcr  ccnfirmationcm  tadhini  in  fe- 
cundocfficitcrtiumrcuiii  iamantcilixirjctnon  clTc  fiiblatum  primum  pcr 
fccundum.  Non  crgo  agnofcit  tcrtium  iftud  tcftamcntum  t]uod  Baldus  cx 
poftcriorc  primi  conHrmationc  inducit.  Deniquc  ncc  illud  vcrum  cft 
quod  vult  Baldus  pcr  ciufmodi  confirmatioHcm  cxtrcmam  primi  tcfta- 
nicnti  ficri  vt  primumillud  tanquam  tcrtium  prarualcat  fccundo:Non  fo- 
luiu  quia  nihil  prohibct  quoriiinus  cx  militis  voluntatc  priirum  tcftamcn- 
tnmciiam  quatcnus  primum  prjeualcat  fccundo ,  fcd  ctiam  quia  in  fpe- 
cic  illa  qua  Papin.  tra Aar,in  qua  crant  inftituti  pofthumi  ncc  cis  quifquam 
fubftitutus  fi  pofthumi  nonafccrentur^ficri  i  6  potcratvt  nulliscditis  poft- 
humis  non  dcftitucrctur,&  corrucrci  tcllan.cniu ,  etiunjli  ncquc  primu  vl- 
lum  prarccfliDct,  ncqucvtprimum  valcrcr,in  fccundo  cxrrtffifict.  Ne- 
^uc  cnim  porcft  mancrc  tcftamcntum  ,  quod  ad  cam  cauLm  pcrucnit ,  vt 
cx  co  hcrcs  cflc amplius  ncmo  poftlr.  Itaqnc  primum  tcftamcntum  hoc  ca* 
fu  non  tam  eft  potcnrius  vt  poffit  dici  prxualcrc  fccundo,quam  folum  &  v- 
nicum,vt  idcm  Papinianus /cribitdecrcdirorc  qui  non  tam  potior  qiiam 
folusinufnituriw/.  i.D  .  ^ui pottor.in pt^n.hdi^.^Nihilnc  igitur  proderit  ha^c 
poftrcmaconfirmatio?  imo  prodcrit,  fcd  non  ad  cucnendum  fccunduin 
teftamcntu  quod  fua  fpontc  corruit  6c  infirmatur  per  dcfcctum  condicionis 
^'«adfcripta  fijeratinftitutioni .  AtinhoctantiW  vt  prius  tcftamcntum, 
ucd  per  pofterius  ruptnm  fuit ,  rcdintcgrctur,&  priltinis  fais  viribus  re- 
itoatur.  Dcniquc non  vt  prius  teftamentum  prxuaicat,  fcd  vt  valeat,  quod 
tanquaitrfcmclniptum  valerenonpoftct,  finoncx  noua  voluntatcrcdin- 
tegraretur.Nam  quin  rcdinicgrari  poffit^dubium  noncft,non  quidem  itrc 
communi  vt  conftat  ex  l.tnilit.  eodtc.^6.f.vft.  eod.tit.  Scd  cx  priuilcgio  mili- 
tari./.^wtfi^/xrfrwr^S.  iwjTw.w^.  Sicutcnim  voluntas  qu.Tque  militis  tcfta- 
mentum  cft  l.eius  mtiitis i^.in fin.eoi.  ita&  talctcftiimcntum  cft  qualc  mi- 
lcs  crte  Volurt,  ctiam  primum ,  fi  primum  aliquod  prarccffir,  licct  voluuias^ 
ina,qux  redit  adpriii^um  teftamentum>  tercia  fit,non  prima» 
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'  DiiuriAdcrtfcindiinhereditdteexteflMner.tO' 

mi/ttif, 

Emo  ncfcit  intcrcartera  qua*  in  militaribustcftamentis  fin- 
gulari  iure  nonDaucavef  reccpta,  vclconftituta  funt,  hoc 
vnumcfic,  vt  n  miles  aliquem  exccrta  rcputacx  fundo 
Cornehanoheredem  inftituerit,nec  de  reliquo  fuo  patri'» 
monio  quicquam  cauerit,nOn  nifi  in  eo  fundo  tiftamen- 
tarium  hcrcdcm  habere,in  cxferis  vcro  bonis  fuis  omnibus 
ntcftatusdeccftinc  intelligatur  t.fimiles  6.  D,  de  teftament.mtltt.  vbi  raiio 
ledditurquia  miles  pro  parte  teftatus  decedere  potcft,  &  pro  paftc  Intc. 
ftatUS>^uodpaganui  aoDpotcH  le^eius  rtofirHm^j*  Dt  re^uUt  iurii»  An 
*      ■  ,  -        -        -  4ju6d 
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4iabdhac(lefekzali«lt  vd  cooftteio  lata  £tqu«  milititNis  iMQuiattia 
hocimfwoidMdh&imi  »Se4  «i  ccuifticiiiioiiibiB  iiUf  gcncnlibiis  • 
-  ^iiibatcaMrt^ommaiiiilitariwa  ceftaMitofiiiii  fskukgM  flamim  qus 
tcftaci  ikf«nni/aiittt4pioinodo  po(fiiic8u|aoiMdo«cliaifrafccc  tepU- 

cicatem  aailicareniiVt  zit  LycM  tc(idm.niftit.'Son  enim  teftaretivinilcs  quo^ 
modo  vcllct ,  G  debonorum  fuorum  tantummodb  pacteteftari  non  poirer. 
At  dirticiiius  lilud  vjdciur>Tum  quoquc  cum  railcs  C\c  teftatus  cft  vt  in  ccr- 
ta  rc  duncaxat  iicredem  inftiiucrit ,  non  camen  cxprcfTo  co  quod  in  octcris 
l^onisinteiUtus  dcccdcrc  velit,  Cuc  non  in  dubio  crcdendus  iic  voluiflc  po- 
li^vtoeiCBrdMfticiitioad  .voiiaetiii  bona  CcabarctiiriiNam  4ttemadmo« 
4mm  &m  Romano  cniitbet  longd  honotificentiatjcft  ntawnn  docctee 
au4m  inteftacittbcdni  (}uiA]uis  teftatur  Icgem  racereexiftiineiiiri.ide^qne 
iapientium  iura  pertraaareiiicacurffi  l,yit.C.fd,  Ita  &  ipfiiiiinilicia  imercie 
vidcturqui  teftatnentum  facere  voluit,  vccrcdaturextotoalTc  teftatusde- 
ccfllirc,  nulia  vcro  cx  partc  intcftatus.  SeJ  rcfpoiulendum  eft ,  ita  poGto  iure 
ex  conftitutionibus  vt  teftari  poftinc  nnliccs  quotnodo  vciint,nonaitud  cre- 
dendoseos  velle  qu^m  quod  dixcrinc  &  expreileriac,propcer  pcriculum 
quodfubeft  itneprmileeiumo&ndatiir  iladnibiu  iuris  ccmmunis  incer- 
fcoiactnas  dioineanis  taleqnid  eos  vDlniife  de  quo  nc  per  fianiiiuni 
denidogicarint.  Qjipd  periculum  in  teftamento  pagani  ex  legibusiaterpcf- 
taodo  nulium  fubeft ,  cuinsidiicet  ▼oiuotasnon  nuda  ,  vt  militis ,  fed  jufta 
ellcdebrt,ad  iioc  vt  teftamencnmdici  poftit/.i.  D.  quiteflsm.fncer.pofi.  Hinc 
dicimus  Voluntatem  militispro  iurc(cruari/.i.C.</f  rr/?.<;w.  miUt,Sc  volun- 
tacem  quamiibcc  miiitis  teftaiDcntum  e0e  I.eius  wilit/s  34.  in  fin.  D.  eod.  quod 
de  p.igani  voluntatc  non  (imilitcr  dicere  quifquam  poilir.  £rgo  cum  nemo 
aliud  voluiilc  ccedendus  fit,  quam  quod  vetbis  ftue  per  vocem»(iue  per  fcri- 
ptutam  cspreflSirit  UiJbe§  jdk  fkfeiltQJi^aJJikM  tOt  a$.#«u  L  wm  sluer  6f, 
>«r/f^<fr.5.oonfequena  cftvc  quifquis  aiTericmtiiteaialiciuidTnlniire  qaod 
-exprefliin  non  dixerit>boc  ipfuni  probaredcbeat»  &  quidem  Itquido  ne  vl- 
iusaut  dubitacioniaatconiedurae  locus  relinquatur.Maximc  vcroquodad 
ius  adci  efcenji  pertinct.ctiam  inter  Iicrcdesj  quiacum  cx  fola  iurispotefta- 
te  dciccndacciquc  locus  lit  non  folinn  Ci  tcftlmcnti  verba  non  adiuuent,fed 
ct:am  fi  manileltc  repiignciit,id  eli,tanieiii  ccft.icor  id  exprertim  pi oiiibuc- 

•  rit,vt  lcriplimus  in  Ernr.y .De\ddA^.Duih  caula  cil  cur  per  interpceutionem 
inducacur  in  ceftamento  milicistcaitam  facilefucrat  imbiaciJinalieretlam 
aliqtiem  fimplicicerfcribere>  qoim  fiiitccncrei  facere  mendonen  »fi  te* 
ftamcntarium  heredem  ex  affe  haberc  voiaiflTcr*  Qji^  (i  per  inftitutionein 
tn  fando  fidam  facis  dcclirauit  nthil  i'e  p.xcerfimdumiiiiimiuredi  luo  re- 

•iiaqoerc ,  quid  aliod  fu^ercft  quo  i  de  bonis  cxteris  diramus ,  nift  voluifte 

•  ipfum  dcccdcrc  inreftacum?  Quininio  quod  magis  eft ,  ii  duos  ex  toto  afl*e  ■ 
Kripfcrit  hercdcs  !k.  altcr  omilenc  IiciCvlicateiB  ,  quamuis  neg iri  noo  poftir» 
quin  hoc  cafu  initio  infpccto  volucrit  dccedcre  in  foliduiu  tcltatus  ,  I-*io  ea 
tameapartequam  vnuscx  lieredibusieftaiiicncariisomiferic,  vidcbitur  iu- 
teftatus  decuiiffc Lfidu^lnts  37.  'V.de  teJUm*mtht,  Nifi  9  innuitPnoias  t  fi 
Iinc  voluntas  defundi  probau  iiierit»  vt  omiciciKe  idtero  >fin  et  ad  aitecnm ' 
totamredirehcreditatein:NcmpeqaiafInihiide.eo  douiit,nec  voinifi*e 
pntanduseft ,  Adebvrncqvieexeoquod  in  vnum  cafum  difpoAiir,  con- 
iedfcoravoluntaciscapipoflic  >  qoid  dilpofitum  volueric  in  nlmmdeqiio 
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nihil  dixit.  SecundilfTi  qui,(i  milcs  aliqueni  fpecialitcr  in  bon;$  quac  in  pa- 
ganico  habcbac  hcrcdcm  inflitHeriCi  ncc  de  cadrenfibusquicquani  cauerit) 
muhb  ccitius  eTt  heredem  rcripcuni  in  paganicisnon  poife  illapetcrcbona 
qu*  tellator  mcjltrisrcl.querit.  Non  modoli  in  caftrenlibns  hcres  nullus 
icnptus  proponatiir  (  quod  diHiciiius  ei\  vt  concingat )  quen^admoduni  c 
contrjr:o  ii  calhcnlium  tjncumiiiodb  bonorum  comiriiticoncm  fuum  he- 
redem  inflituilicc  y  ca:teracius  buna  tanquam  intelhtj  dcfundiadlegiti- 
mum  cms  rucccir/rcm  pcrcinerent/.i.  C.  eod.   VcnimetJam  (i  in  caftrcn/I- 
bus  cohcresa'iqLis  datus  Ht ,  fcd  qui  ea  nolueuc  adire  :  Nam &  illo  cafu 
veniuncfacccdcjiccsab  iiicefiico  ,  quod  difcrci  fcrjptum  edin  l.x.eaJ^iit. 
An,quiamilesquidc  bonis  cailrenilbus &:  pjganicis  icaccdacur  vtdiucr- 
fosin  iisheredcs  iibi  eligat  duorum  ccibtorutn  vice  fun^atur?  Ita  ratioci- 
natur  Baldusnoftcradcum  lowum  ,  Nec  infubcihter  vt  iibi  vidccur ,  ex  hoc 
infcrcns  non  etrc  idco  inccr  hcrcdcs  iftos  locuin  iuri  adcrcfccnvii.  Qiiiaj 
inquic,  licuccx  diucrfisduicrioium  tcltaiiicntis  lus  coniundlionis  non  po- 
lelt  conun^cxc  1.  (i  fhbi.onJiaotie\6.  D.  qmb,ms.d.  v^nsfi.  av  tii.  Ita  nequc  lUS 
adcrefccndi  iocumhabcrcjM  teltanKncis ,  &  hcrcditatibus  diuerforuin  ce- 
ftatoruin  ,  addicquc  rationcm  rationis,  Quoniain  inquit,  lus  adcreiccndi  ab 
cadcm  caufa  ctfiaencc  proticiicidcbct ,  ne  vnus  &  idem  dccedatpro  parte 
tcftitus,&  pro  p  utc  intcllatus»  qua:  racio  ccffat  in  tcftamentis  diuerforum: 
fed  quod  cum  bonaBaldi  venia    pace  did^um  vclim  ,  parum  fubciiis  cfl 
toca  harc  raciocinatio,  ncc  valdc  tanto  viro  digna.  Pi imiim  cnim  falfum  il- 
lud  ci^  n)tlicem  quiin  pjganicis&  caflrcnlibus  bonis  alium  acque  alium 
heredcm  fcnbit  tungi  loco  diucrforum  ccftatoruin.  Fateor  quaii  duorum 
hommum  duas  hercditJtcs  hoc  cafu  intelligi ,  vc  Caius  fcribit/»/.  jJc#»rjr«;M 
17.  jf. liMunt4s.'V'  de  tefijm.  miUt.  Hacftcnus  nunirum  v:  etiam  in a:s  alicnum 
quod  incaftriscontradum  eflct  folus  is  teneatur,  qui  caftrcnfium  rerum 
heres  inftitutus  eiret  ,  ac  extra  caftra  contradoacreahcno,  is  folus  oblige- 
tur ,  qui  ciccrarum  rcrum  hcres  fcriptus  ciTec ,  quoniodo  ibiden)  Caius  in- 
terpretatur ,  fubiiciens  huic  conuenicns clfe refponderc >  vt  cx  quaqua  cauia 
«lcbeatur  milici.vel  huic  heredi  vcl  illi  ipfo  iure  debeatur.  Scd  ncgo,  Haben- 
dum  idcbtcftatorcHi  militenl  pro  duobus  tcftatoribus  in  cartcris.  Idqucex 
eo  manifcftc  apparct  quod fupradiito  loco  rcquitur  apud  Caium  ,  Si  alteru- 
tra  pars  bonorumacri  alieno,quod  exea  caufapendcbit^non  fuhiciat,  &  pro- 
pter  hoc  is  qui  ex  ca  paric  heres  inftitutus  eft,non  adic ric, altcrum  qui  ad  f- 
fctcompcllcndum  clfc  aut  dcfcndcre  totam  hcreditatcm  ,  aut  lotum  { lic  c- 
nim  legendumcft,non/cfJ/w  )creditoribusfoluerc.  Hoc  vcro  cur  Jta?  Nili 
quia  vnius  ccftatoris  vna  tanium  hereditas  ii^a  cft  ,qunc  litct  adiijittat  f)(f\io- 
nem  duarumhercditatum  in  pcifonis  hercdum  ,  ad  nnpcdicndam  patri- 
moniorum  inter  eos  confuiioncm ,  non  tamcn  /implicitcr  admittit  &  indi- 
ftin(ftc,fcd  adccrtum  vfqucrtnem  ,  &quatcnus  ficri  potcftcirra  djfpcndiuni 
crcditorum,  quibus  vtique  nocercnon  potijic  diuifio  pccrimcnij  atcitatoye 
fafta.  Cafterum  figeneralitcr&  indiftindicdici  po.^etadmittcndam  fi<Stio- 
ncm  illam  duorum  teftatorum,&  duarum  heicditatum,  fieri  ccrtc  nuIJo 
ca/u  pofTct ,  VI  ncccflitas  a:ris  alieni  folucndi  quod  cx  vna  c.iufj  pendcrecad 
aliam.  caufam  transfcrrciur.  Non  magis  quam  vt  arri  alicno  cujufquam 
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iJlsiobftriBgicor ob  mI  (bJuiii  au6<i.  «lteriHyi:qu]kni  dibicoq>  bctis  fiiaril*  y 
'  SfdiMqiiccx  illa  duplicis  hctcoiltcis  fidioii^adum  cfie  vt  intcr  militif  ' 
llBlciletiuri adcrcrccii Ji locus non  (it »  ille  iiicm Caij vel potiils luliani tcx* ' 
fttsmanifcdcprobat.  Neccnimfidio iUaimpcditquominusci qui  partcm  > 
vnaiii  bonoruun  agnouit  ,  adcrefcat  etiam  inuito  altera  cum  iuo  onerc  i  H 
plusalteraiIlaonerisii;ibeat&  mcoiQmodj  qu4m  commodi.  Ha(5^enus  fal- 
tcoi  vcquipartcmruaniacliitvclhercditatcm  tocam  dcFendere  cogacur>veI 
toctun  cfttii|oribiu(b[oece»  Ne  fcilicecaUcerpoiico  ime  priuilcgi  um  inliitis 
ail  crcditonioi  ioii^riam  traheretur  •  £  eos  ol>  patrimoaij  diaifioBem  ^  td^ 
torc  /icfa<5bam  in  damno  morari  oportcret:quod  ratio  non  admitcit/./m^- 
hni  J^0,DM  a({m$n.tut9r.Ulm  fjltMjfamiltds  1 8  ./n  firi.  D.  de  tfflam,  tnittt.  l.  ftttUP- 
familtai  \]/^,^.Dtui  i.tn  fin.de  h^Ai.\.\d(\uc  bene ,  ac  longc  nicliusquim  Bal- 
dus  viditBaitoli.s,qui  J</i/.i5.WM»Mi,opponcns  tanqujm  concrariuni  quod 
fcnptum  tiitnd,  l.  jtfHh  condt.iiine  \6.  D.  quii>,  mod,  yfii:fi,  dnntt.  ex  diucrfir 
tcftamentis  ius  coniuadionis  non  poiTc  coatingere  >  Refpondet  redc  im  d, 
Ipfkh  ctnJkioae  iitmamhertdiistes  tjfe,  Kim  d,  f .  inlkinm  ,  noti  iu£  VfiiBS* , 
Q^aroqiiam  hocipfum>mcoiiidicio»'yeremagis  qi  am  rcde:  Pottiitcnim 
lideboicnicliusreipoodcretquodnosinriipcrioribus  Decadibus  qoasdc 
iure  adcrerccndiintcgrasconfcriprimus,  nonfemelmonuimiistlnterco- 
heredesnonzdimari  iusadcrercendrcx  iurc  coniun^ionis  «  ciim  habcac 
iocum  ctjam  inter  inuito*  ,  quantumlibet  re  ac  verbis  dillunclos  ,  (cd 
3diiispra;lauonistotam  cam  rcni  peitincre  rt  quicx  coheredibus  jnuicem 
coniiii  (Sti  funt  ,  diliundis  cj:iciis  prxfeiaiuur /. //.vrt^ttttflij/^/Awi^.  jj.i.^ 
l.f  na  qut4  66.  l>mdehmd*  iit^if. SomiD||Qe  tnter  legatarios  de  quibusagl- 
mrMif.  l.fifuymidkftm  %  6c  fidckommrflartos  &  aliosliuiufmodifinga- 
laresfiicccflbrcs  i4  obtmccvc  iosadcrcfccndi  cx  iurc  coniundionisxnima- 
ri  oporteac.  Non  nego  um  verum  cfTe  quod  vuIcBaldus  cs  diucrforum 
Ccftamcntis  noopofie  lus  adcrcfccndi  locum  habere  etiam  inter  hercdes» 
qnam  quod  lutec.  2ii  in  d.l./ffu')  ioijdicime  ,  Ex  diuer^s  tcAamcntis  non  . 
l>'A\c  jusconiun(f^ionis  contingcre  ,  fedncgocx  hoc  iure  loniundionis 
arlliinaiiduni  tilc  lus  adcj  clccndi  intcihcredts ,    raiionem  a  Baido  ailatam 
cx  c6.]iic  uire  petitam  Uialam  cHe  contcndo*.  Stcitt  &  iltatn  propter  quani 
recep vu.n  cireaic  ios  adcrcfcendi  in  bereditatibus.  Nc«'inquit»  Jeccdat 
quis  proparceceftatos&pro  parteintcftatus.  Altacnimracio  venorquac- 
icndacft  •  quam  nosctuiminDccadibusattu^muSfCuiti  dcfundo  quo- 
^tiepatrefamitiasiocddatononc^miniis  locumhibtat  iusadcref.endi  in«i 

Srcohcredcs,quamuisinuitos  >  quotamcn  cafu  vercniHnn  non  cfTct  ne 
itcrponco  iurc  deccderct  pro  partctcftatiis  is  qin  nullum  pcnitus  tcAa- 
itentum  fccilfct.  Sed  nequc  potcll  ratio  h«cbonaeirein  milite,in  quore- 
ccpt  Jin  cfl  iurc  lingulari  »  vt  pro  paric  tcftatus  poflit  deccdcre  &  pro par- 
tc  inteftatus  dMfimdes  6.D>detefi4m,  mdiu  Q.ntque  in  (pccic  dJ^C^eodn  non 
idc^probiberi  ios  adcrefcendi  inca  cohcredcs  qubd  vnus  iniflitutus.e^c 
j|l  bonis  paganicis  &  alius  in Ci^lflbus,  apparet  mamf:  ftiflimc  ex  co  qnod 
j^onaliudrefcripfi<IentlmppW|liCfC*!^»amfi  miles  hciedes  plurcs  inftiiuiftcc 
*  j^b^nispaganicistantum.autinraliscafticfibus  Nam  nequc mtcrpagani- 
^uinityj^ttC  iptC^^^ftfrn/]"!^?  hQnorum  hcfcdcsiocus  ciTtt  juri  adcr^cc^ 

•  •  •  •  •     .  ••- 
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Cjm  ncc  fi  quisc^  fi  ntio  t.  nuir  ,  av  t  cx  Fcnilo  f  n  pliciicr  inftitutus  fitJi 
piilite  ,  ob  id  nr  nc,?$  leliquau  h  i  cilitai* m  iure  adcrefcenJi  confcqii aii.it 
quauiu  s  puncrcs  icputiiati  Jitrctiiatcni  lcgitinKm  ab  ummbus  intcftati 
lucccffonousj  fiirciitijucpotimbona  vacantia  &  z6  iircuni  ticuoluerentuf. 

xerrr>plaribti»i^^(i(tsheirccHinMin  boiii^cift^cniibUstaVitMlHm  tn  folitl 

pagcnicis  pl  irc^  idcirco  plurium  Irofnrnuni  hetedftatirs  iiiteni^.  Fidro«  - 
ncmenimtlUmpluriuui  hcrcdjt.Vtum  induciti>llirii!i¥i^^W  hlicdutn  fcd^' 
patrinioniorum.Omnium  autci;i  bonoruinpaganitornm  quatrnus  caflrcn-' 
libus opponuntur ,  vnicuni  duntaxat patrimoi  iun)  cllc  ticdriir,  fitut  fic  ca- 
lVrcn(iu;ii  omn:um.  D  x^  qn.^ienu}  cujirenfri  u^  < f^^  n-.  htur  .  quia  niliil  vctat 
ctiain  pagjnica  lic  dillribai^m  litc  vt  diuciiitatem  q^ro^ue  alic^uaiii  pa- 
trimoniorum  conllitttcrcvidcann}r,Pat«fi  milcs  inftitucni  hcrcccm  vnuA 
eic  boiiis  p^ccraist  altttin  cs  matctnis  %  Tei  tfuin'ct  botiis  car  ei:ii.  'Aut  vt  ^ 
I4i  certmm  vjMfHneifJO^fl^fiimjHt^^^        YrbaiiotfiWae<lfdiriiin  >  alivni;' 
rufticorumttcrtlumcktcroruni»Scdtamcfi  vcriU  tW  nuflanrli^Ccarn  reuc- 
latndttcipatnmoniorum  diuilionem  actunc  tiriitiiin  cum  fcparau;:  n  iles 
ptiganicaa  caftrcnfibus  :  qiioni.iin  hrcfola  diutfio  fauore  fnilitia:fa(5}a  cft* 
per  conflit.uti.^nes5inquit  Paulus  //;  l.herec^isi^  f.uD.f iwil.iritfi .  \  b:  obhr»nc 
caufam  clcgantcr  aic ,  Si  milcs  alium  caftrcnfium  ,  alium  cxteroiun)  bono- 
rum  heredcm  tcccrit»non  cik  locum  iudicio  famHiaBcrcircuniliCiNon  luagis 
4Mtii'^iim  nHitfcfttncotpotibdt»iedomniainnomt^^  >  Ncn  pe 

c{Ata  ficilti  nomina  dcbttorum  dt  itira  pmnia  hcredttaria  ipfo  ittrcdiuifafonr 
perlegcni  daodeciratabularnmintercohercdej/.i.  C.ficnt.pef.l,  i.  C./tynuf 
tx  fltrtb  hereiL  delutAta  &  patrimonium  caftrcnfcdiuifuni  el\  a  paganico  ex 
confticutionibus,  non  fimil  tcrbonapaterna  ^  maternis>aut  vrbanaprapdia. 
Jirufttcis.  Ncc  quodctiam  his  calibus  milcspatrimoniorum  diuifioncm  in- 
duccre  volucric,ad  rem  faciet ,  quia  non  fola  militis  voluntas  hoc  lus  faccrc 
poteftjfcd  folacoftitutionum  authoritas^ aqaapcndct  ius  omnc  miliiariutn 
^ftaqMrntorum*  Keq^iic  igicur  plud^llt^hCr^mlffi  Cfifbh*scaftrcnfibus  bo* 
tfttl iir^ielik  paganicis  mdocere  potrrit  patrimtjintprmii  diui(toncni» 
d^ilfn  c^tl(^'ctjtfdncs  ct>  taiicdm  ^afu^i^aam  Vbiuefnnt;((d8  «^cscaftrcn^ 
Ml^p«^:miciildifttterit)inftitneni||M  vel  plnres  rn  Qaftrcnnbiis.aliam 
ytth  vcl  alios  in  paganicis.l£c5quepOTfHdfquod  Carus  fcrjbit  in  t!.  I.fii  f>  t.t~ 
fiim  in  jjrincii>.S'i  certanim  rerum  hcredetinllitucric  milcs ,  veluti  aiium  vr- 
banorum  prJcdrorum,aIium  rufticorum,aiiuro  cxtcrarum  rcrum  ,  valcre  jh- 
ftjcutioncm,  perind^cjuc  habcri ,  j^qneil  finc  partibns  eos  hcredc»^^  ftttui  A 
fetircfquc  omnes  ft^Sis  p^^j^ppTO  difti^ibniftetiVc  in- 

tcHiJ^amtkS  nulllihi  if£€kfB'1SgfP^ih)dAi^^  dfuifioncmlhcertohcre^ 

dcsnp^V^^^f^^^i^  (]uod  adjcactcra»M 

Incercoirprp  alquts  parcibus  omnia  diuidi  onera  hcreditariai  quomodo  coni- 
tingeret  fi  expartibus  heredicariis  fine  partibus  fcripu  circnt,  nempr  quoni^i 
totoni  patrimoniumhoccafii  diuifum  eft  nec  cjuicquamfupcrcft  in  hcrcdir.t^ 
tequOain  caufam  irKcftaci  cadcrc  ponic,  Ahud  cirtt  fi  inilcs  cx  tribus  bono- 
rum  generibus  de  duobus  tantu  n  difpofiiiirct  puca  iuftjcucndo  vnum  herc- 
dcin  cxpaternisj;>onis>alium  ex  maternis)  ac  neininenfnrcaEteris  vti»/.  ^ai 
nmmludfAT^I^^debneJJt^^Tuncemm  nohhabcrcmfinguliiurcfcmii» 
fesquiainboiiitqaacnccpatcrnaeffcnc  9  jicc  matcrna  locus  clIecJegitim«i 

faccclfimi* . 
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fucceriioni.Qoa:  ratio    rcntcmia  cft      qid  rtm  wilit.ibAt ,  vbi  cuidcntcr  di- 
ucrfuni  iiisconftituicurhacpartc  in  militc      mpa^ano.  SiccjifC  conciliari 
is tociis  dcbct  cum  JU.fi ctrtnrmfW  fi  i'u  i/^.Ktc  tftmeDtbiifef^ucns  cft ,  quod 
tklea  vtUltf  liiiei^retes,Vt  c6'^agi«  mrp€ci«  «/J^cm jrm»  loter  eos  locus  fit 
iuri  a^fdeefNMyfimocl^telbmctKiWt)  aoii  nfecoflitnim}»fed  vnt  tn3iti«' 
fidOm  i»ro(<^tritur.  Si  cmn)  hcrtifcrijpflltcx  vrbanis  przdiis  hcrcditatcnv 
omifVHt  nOnid^irco  accrcfcct  pari  tius  cxtcrisyfed  ad  iritcfiaci  hcrcdet 
haud  tiubicpcrtiii' bit ,  Non  fccui^cCi  z\>  iiiitie  folus  hic fcnptus faiirct  inf 
vrb.Mi  s  prarviiis,In  rcliv-iua  autem  hcreditote  nemo  (LlJ  milf^.  Qt^ld  cnim  rc- 
fcit  (uic  vokintatcai  luilius  fpedtcsjiiitc  eiicchim  rci  confidcres ,  An  in  rcli- 
c^uis  bonis  uemo  u^fiitutus  lit,  An^vcro  qui  inftttuti  fucrunt ,  omifcriut he- 
fc4itateni}Vtroquenimiriiincir«et  ratto&dt  neiss  adcrefc^ndi  locum 
hibere  poffit  >  qAod^oflrUm  ex  cc  ftatoris  volumatc  proficifcattir ,  quam  ex 
Icgibus,quibus  tameb  k>cus  nuf^ils  eft  ta  tefbttitDCo.militis  <}uo  j  inre-ttiliq 

tfo^atfmfatCtfidccDmhilrliileiezprcaimcriserlt:'^  1  •  • 

,  ■»      c  -.       .      •  • :         •  •  •    •    •  .  • 

ERROR  piciMVS.  ^  / 

De  fintmtu  qt  emendAtime  l.  u  cJe  tefidWMiliK  * 


^i^^^^-  T  9-1  <ifsx  prox!mocsij|Nte  difpiitMfmiis  de  lifte  adcrcfccndi 
in  hcrodiiete^t^ftamcQto  nnl itislong^^al/ier  c{u-am  ab  in-' 
'         <  tcrprctibusnoftristradarJ-folettnccomprofeahitiTr^pcft^^ 
%^^(  c]^ ic(cr-pto illo  Antoriini  (juod  cxtat/n  /.  1.  C.  (fe  ufiim.t  i  ; 
^  L^^^'  dc  cuius  lcnrcittia  iam  alic]uid  diccre  t  crpimus.Non  alia  tam6 
in  totoiurclex  eft  Je  militaribustcftamcntis,  cjua-  maiores  in  hac  quarllio- 
nc  tenebias  oftjdent  intcrprctibus,Vi  rcfcr  pti  cieganiiam  vidcrc  non  po- 
tucrint,  aliudqne  ab  Impcratorcrefponfum  crediderint (jujim  quod  ex  vera 
iuris  ratsonc  rcfponderidcBiHt.  Nafeitur  aucem  difficultastota  exeo ,  ^uod 
poftquiifi  Iwperator  dtxitiSi  n)l!e$  fpecialiter  in  bcmis  qoai  ih  pjganico  Iah 
Dcbat  ftliquem  hercdcin  feccrit,aliu  ut  vcro  m  cailrenfibds»  6t  hic  qui  i^  ifai 
ftrenfibi.s  fcr  ptui  cftadnc  nolncr!f,non  idcirco  cunr,quiThpaganicisfcrji'- 
ptuscftjcaflrcnfiarctcrcpofrc^fcd  ab  intcftato  fucccdcntcsvcnircfubiun- 
git  in  h.xc  verba  tmdo  f  in  etif:  licutri /ubjfitntus  non  cs ,  (jr  litjuido  proheturfAtrem  ' 
tunm  e.tfirnjt  i  borja  ad t(  I  e  ur.tre nch'  JJe.  Quorum  vciborum  vidcnt  omncS' 
non  ahum  fcnkim  cHc  pi  ficquam  vtcoiuia  id  quod  dixmiusjboiiacalircn- 
fia  in  c^ujbus  fi  erat  iuftjtBitti  hcrcs  isqui  noIuitadirchcrcditatcm,pcttinc4t 
id  cohetedem  inftitmtia^  in paganicisk  idque  iuteadctefctQdi,  nil?  ijquiro 
fTobetuf  contranahttticisVbltintasjquod  id  neluerit.HikiFCtb  ui  gnat  eui-- 
dentcr  cum  iisomnibus  iurislcds  quos  fupra  ciU0im'i|S.  ExipiiDliSapparet' 
nullo  cafu  locnm  clfe  iuri  adcrefccndf  tn  hcrcditatc  cx  t^fhfjichro  n.iliti!^ 
Sed  muhd  minils  co  cafu  quo  ex  ploribushcredibus  ^-nus  inftitUtus  (It  in  b6 
nis  paganicis,&r  a!iu«  in  caftrcnfibus^i^-b^ptcr  diuifioncm  illam  pntrimonio- 
rum  quamconftitfiirnes  dc  miiitarium  tcft.imcntorum  priuilcqiis  h<:tx 
'  induxeru nr.  Eft Vcr6  i n  cjndem  fcn tcnt ?ao^  mfignis  I^apioia n i  1  oc us  in  I.fi» 
Uu4  41.  §,  I.  oi). Mm^hbftt, de dihis talrti^*iH^tchci>Quoni<im  fatisobfcum 
tft,&  ab  Accoifib^m>ftropefl(ikn^^lieHfiufepil^^  erit  Decad. 

leq.  Vctus  gloiZato^  Iciaimci  ppeciptiat  a6felacisimc»  vfieres  omncs  glofliH 
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torcs  erudidonis,quem  Accurfius  noftcr  pairim  ictcrt  &  probar,  cilm  fupra- 
diO:i  verba  non  aliccr  ad  rationem  iuns  accommoiiarc  podet ,  Dixit  ita  cire 
accipicnda,  vt  tamcn  fatisprobatum  iniclligatur  ,  Noluilfc  militem  bona 
fua  caflrenfiapcrucnjrc  ad  cum  quemfcriplerac  in  paganicis,  lioc  ipfo  qu6d 
non  probaturcontrarium.  Q.jam  interprctaiiSncm  Bartoius  quoquepro- 
bauiccum  nihil  mcljushabcrct  quod  diccrct,Accuifms  auccm  ,  liccc  a  Loan* 
ocraro  diilenciaCihictanKn  fibi  vjfus  eftaliquid  habercquod  mcliiis  dici 
poirK,Nmurum  1  jquido  probari  pofle  quod  tcflator  nohiciii  bona  caftrcn- ' 
iia  acquiri  iureadcrcfcejidj  heredi  paganicorum  ,  cx  ipfa  voiuncatedciun- 
^i,quan  infticuendo  vniim  in  bonis  paganicis  hoc  iplo  prohibuilfc  videa- 
cur  ncfucccdcrcc  illc  jncaArcfibus&  conti^.Ex  co  mmirum  quod  dici  folec 
inclufioncm  vniuscneexclutionemaIccriusvuIg./.i/^//i7'>^/0)  jz.  D.detudtc. 
Sed  vc  beneB-aIdusnocat,incidithxc  interprctacio  injllan)  lojtmis,nec  cam 
aliavcl  melior,  quim  clariordicidebuit  jb  Accurlio.  C^iod  cnim  loannes 
limplicitcr  dixcrac  probari  voluntacem  hanc  militis  hoc  iplo  qitod  Jion 
probatur  concrarium  ,  laciiisexplicat  AccurHus, pctica  raiione  non  tamcjc 
verbis,qu3m  ex  voluntate  tcftatoris.  Verum  ncquc  inierprctatio  loannis 
vcraeft  neqnc  Accurfij  cxplicatio&  ratiocinatio  probabilis.  Jllacnimvcr- 
hi  cir  litjutdo prckeiur ,  qua:  liquidam  &  manitcftam  probationcm  exigunr, 
non  poirunc  admitccrc  jnccrprclalioncin  ciiis  voJuntacis  qua:  taiuiim  fupr^- 
fumpca.Cum  prjcfumptio  foleat  opponi  probationi,pia:lcitim  verb  pLoba- 
tioni  liqiiiJa:  &  manjfcftx/.y?"(/^/ro^^rJ^/;«;;>2  4./.  C7  (^^Ji-D. 

</f;>ro64r.lta  vcpropricac  paititcloqucntibus,  nihilaiiud  (it  Piobjri  quidli- 
quid6,quam  Probari  concIudentcr,non  pra:fun.ptiuc,  Aliccr  licniqucqiiam 
pcr  praefumptionem.Et  vcrb  non  nifi  tVuftra  Sc  ridiculc  poflit  quis  ijquidam 
probationcm  rcquircre  cius  rci  qua:  pcr  fc  facis  probaia  iniclligi  dcbe.it.  li 
non  concrarium  probccur.  Ncc  (imilc  cft  quod  Accurliuspio  hmiii  adfcrt 
Cx  /.ZfC.qni i:Jf4  fi.f  i:(r.po/^.vbi  fcriptum  cft,  Si  ceftacor  fan.-e  mcncisfucnt  eo 
temporc  quotcftamcncum  ordmabac,  ncc  poftea  criminisalicuiusconfcic- 
tia  obftridlus  fc  prx^ipitcm  dcdic,ciufquc  innoccncia  Ijquidis  prohacioiii- 
bus  comnjcndari  poflic  ,poftrcmnm  cjus  iudicnim  aJlcita:  mortis  obtcr.tu 
conuelli  nondcbccc*  Etilcnim  dici  folct,  prarftimcndum  inno( cntcm  o- 
mnem  quifqiiis  non  probatur  noccsrx/.v/M/;  (iti.l).  de  bor/.eoi  .rfhi  /?/#.  f.Jio.ten" 
fiitier»  in  illis  verbis,»?///  de  (riniinc  fvertt  proh-uiim.  Ccrtun)  tamcn  eft  probarl 
jdcbcrc  ab  hercdibus  innoccntiam  ilhusqui  mortcm  /ibi  confciliii ,  maxmic 
'fl  in.rcatLi  fucri;  conftitutu*,Probsta  fcii;cct  bonaprimum  dcfui  ili  hima, 
dcinJcalij  mortisad.{cicxcaiira,p  icafurorc,  vcl  dolonsalicui-js  imp.iticn- 
tia,vcl  puviorcarrisalieni.  Q^o  ctiam  factojfaluum  adkuc  ius  fnptKli  accu- 
f.itori  prob.Tt)di  crimtnis  aducrfus  oii^ucs  lii.is  innoccntio:  prolv.tiojus  ,qiia: 
fciliccc  quincumuis  Iiquidar  finc  non  taincn  vfquc  .iJeo  liqiii.io:  ac  cci  ca:  tf- 
/epofl^int  vt  non  admittant.^onitarias  admifli  ilcleris  pr»  bationts ,  quas 
tanto  fortiorcs  ciFp  ncccfll*  cfl:  ,  quanto  facil  lus  adflrmatio  prob.icur  quaui 
ncgatio.Innoccncia  vero  ij-.ii  J  aliud  CjfUquim  fcilcns  &:  nocentia: ,  vi  ita  di- 
cam,pfi*-'^^^  »^  I  aquc  beiic  lurcc' in  d.l.vlf.  in  f.tt.  ({ehts  qui  mort.fi^.  co  fitucr» 
duo  coniuntflim  requirit  ,  Vt  &.dcfjn«5li  hcrcdcs  innoccntniu  cius  oftcfl- 
^ant  fufccptis  ipUdS  dcfcnfionib^5»&:  iha  cx  partc  crimcn  nujlumprobccur. 
wdquc  optimalanc  ratio,uc,quiaiicgaii  iion  potcft,quin,uiagiia  pra;fimptio 
*  vigcu 


Vrgeat  comra  cum  qni  in  rcatu  conftitutus  inortcm  ilbi  confciuit,  Proptc'^ 
4|uain  prxfumptioactu  quavrgctur  ,  uneran  euni  probationcnonmod^ 
««jttuinirccl  cHain  ncodbffnn  tftt  fflnim^ciini  aibu  v«tct  tMiim  fnnocen-' 
tlc  cooclorfcmct  dtneceiGiriss  prokRioacstdfierri*  Pofeiff  is  qtitclt-dicf 
lioaiincm  Camberij  occidiife dtciintrtTiiiriiii  co ipfo  die  fuiffc  probetnr/.' 
pmfrmaf,T^mt.D^e4tciifMiAnn6thmt\axtjr33h  lulXlar. hb.\.ftnttnt.fm 
j^tSn  fraS.crimin.  jn/rfi* ii. mrf.  Dfxi efidm,  Qradc caufa bcnc  Imperatores 
im  tl.i  i'C  ftti  fijfjifi.fier.  p  JS.  (ic  loquuntur)r//(/"yWf  innctenfi^liqutdu prtbAtia- 
wibMio/nmefi(i4tt  pit:J}jt(i  vt  <igniticcnr  probatienem  hanc  non  ^  fo!o  jurc 
iieri,a  quo6uRt  piacii^mptioncs,  icd  ab  hercdc  ipfo  dcfun^i  >  Pcr  probatio- 
ncs  igitur  liquidcf  dtfermalesinon  pcr  prarfumptiones.  Proinde  non  probac 
filocns^uodioanncsAc  AGGDrfiosde  atccri  tAant9dJJ,t.€»d^teJi4m/,miiOli 
1lquid6probtCanstiderstnet fpccic  Volontttcininilitisboc  tp(b  qubdntfH 
probatur  coiKrarium.Qjiiscrgo  vefbonimillorenircnfus  eflc  poicrit?  Ant 
li  de  fenftf  dubitari  non  poccft  i  qu;taam  erit  ratio?  An  fortd  ad  Baldi  d  jflin* 
fticncm  rccurrendum  crit.qui  ad  d.l.i  notatiMultiim  refcrre  vtrumtcftator  ^ 
dehcnis  fuis  difpofutTit  fub  appcllaiionc  cnftrcnfium  ,  &  paganicorum  ,art 
vcrofubquaal  a  dcnominationc ,  vc  priorc  tantum  cafuproccdat  loannis 
-CpiniOiPoiUiiorc  ver6  nccellanx  iint  liquidx  >certzqae  probationcs.  Ve- 
-fQmnccifttquoqucfdiiUnftioprobtbilis  cftsinCidftqneratfom  tn  tlttm 
Accnrfi)  diftindioncm  ad  if.  /.  i.  DiAingu  it  cnim  Accttrfins » An  milcs  inftf* 
toeric  hcrcdcm  vnam  in  boots  ptgtnicts  0c  tliom  tn  ctftrenfibiis ,  aut  eon* 
H^tAn  ver^hcredem  vnum  ex  vna  rc  ccrct «  ^etHtnn  ex  alia>  Auc  ctiam 
num  ex  vnci»  vna,  &  alinm  cx  duabus  vnciis  ( quomodo  fcrfpnflc  Accurfiu> 
aut  fcriberc  dcbuilVc  B  iIJus  re^te  notat )  An  dcnique  vnum  in  bonis  paga- 
nicistann\m  nulio  addito  cohcreJc  in  caftrcnfibus  Aotecontrario,vnum 
inbonis  caflicnfibiis  nuUodato  cohcrcdein  paganicis  :Primocafuait  non 
cIFc  imcr  cohercdes  locom  iori  tdcrefcendi  txdJLjA^  iu^m  n.DM  iefim.- 
miUtJi9J,fiiim  4t.|  Uk  ImMtrt,  Nifi  >  inqait  9  bona  vniuspttrimoni  jnon 
fiillicitnt  di^locndo  am  tlieno  qood  es  et  ctuft  contrtftum  fnir.Ett  /./^cfi^ 
t4rttm  xj.^.lulijinus  D.Je  lejlnm.  milit.  Aut  nifi  hercs  in(l:tutusitf illo  patrimo-' 
nio>fitetiam  ipfe  proximior  ad  fuccedenduni  ab  inteflato  >  vt  in  d.f.fiiita  $, 
l.quamquam  poftci  mr?gi«;  prcbat  vt  cocafu  non  iurc  adcreftcndifucccda- 
t\ir  quari  cx  tcltamcnto^fcd  pctius  iurc  Pgnationis  ab  intcflato.  Sccundo  ca- 
fHadmittii  ius  adcrefccndi  iocum  haberc  intcr  cohcrcdes  ,  nifi  contraria 
militis  voluntasprobetui  cx  /.J.C.  de nfijm,milit.^  d,Lfi(ert.tYioniiifr:mijf, 
l>,fd*  Ettd  htncmmirom  diftinAionisptrtem  rcferciidom  cft  fecundum 
cspat  fepradite  diftin6ioois  Btldi.Tettio  autcm  ctfii  ncgtc  locrnn  cfic  io- 
ri  tdcrcicendtsfiaein  bonispaganicistantijm,  fioctn  folis  cadreiifibosiieres 
afuiUtcfcriptUf proponatur>&  Hue commiltro tcftatoris slie Ht,  qui fcriptus 
fuit  >  (lue  cxtrareus :  Sed  pro  ea  bf^norum  parte  de  qua  niilcs  non  difpo/iiit» 
fatetur  loium  fieri  lcgitimo  fucccffori,r.v/.i.r.  eodut.  Qucmadmodum  cirCa 
tcmpus  contirgcret ,  vt  n  milcs  aliqucm  hcrcdcin  poft  ccrtum  tempus  iit 
bonisomnibus  jnlUtuillct,interim  totoquc  iilo  n'ediotcporc  intcfhtT  cau- 
falocuni  haberet/.iiN7rf iM 4t.D. e^d.  Huios vcr6dift1ndionis  f:itcmur  nos 
^rimam  partcm  verimclic>de  prioremqas^adillam  iddhnr  cxccptionetu»  • 
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Ux{i,$.  hlidauj  i  non  ctiam  poftcriorcm  dcfumptam  cxdJ.fiUm  fi.  i.  vt  ex  iij 
apparebit,  quxde  illiusloci  rcntcntiafcqucnti  Dccadc didluri  funius.  Scd 
fecundam  diiUndionis  partcm  omniuoncgamus ,  tantjuam  quar  pugnei  e- 
uidentcr  cum  co  cjuod  fcnbic  V^lpianus  in  d.  milci  vnutn  6.  D.  eod.  ni,  De le- 
fidmjniift.Si  milcsj  vnuni  cx  fundo  hcrcdem  fcripfcnt ,  crcdi  cum  quantum 
ad  rcfiduumpatrimonium  deccfliflcjnteftatum.Milesenim,inquit,pro  par- 
te  teftatuspoteft  decedcrc  &  pro  pai  tc  mtcltatus.Cui  non  difTjm.lc  cft  quod 
Papinianusi»/.y«i«««  mtlitah.it  yH.Dehered.vifi.  traclans  de  tcftatore  qui  bo- 
norumfuorum  matcrnorum  hcrcdemlibcrtum  rcripferat,paccrnorum  vcro 
Titium,  notatcxpieflim agcrc  fc  dc  tcftatorc quj  non  miiitabat,  Vt  oftcn- 
dat  quod  in  duobus  illispagani  hcrcdibus  rcfpondct ,  Vidcri  cos  iurc  infii- 
tutos  cx  fcmiffibus,  non  idem  fc  in  duobus  miiitis  hercdibus  iimilitcr  infti- 
tutisrefponfurum  fuilFc :  Cur  jta  vcrof^Nifi  quia  lic  tcftato  milicc,  vt  vnum 
in  bonis  patcrnis  hcrcdem  fcripfcrit,alium  autcm  in  matcrnis/upcrfunt  aha 
bona  miljtis,qua:  ncc  patcrna  ncc  matcrna  fint ,  puta  caftrcnfia ,  vcJ  etiani  a- 
liunde  quim  cx  caftris  quachtajin  quibus  cilm  non  alium  hcrcdem  quam  lc- 
gitimum  intcftati  fucceflbrcm  habcrc  milcs  pofllt ,  conrcquciis  cft  vt  qui  cx 
patcrnis  tantum  &:  matcrnis  bonis  hcrc Jcs  fcripti  funt ,  rcniiflcs  iore  habcrc 
nequcant  ,  quoniam  itaficrct  vt  nuUapars  fucccflionislcgitimohcrcdi  rc- 
linqucrccur.  Atquifalfum  hoc  ciTct  li  a  nulitcinftitutuscx  rc  ccrta  lushabe- 
rct  adcrcfccndi.Siquidcm  indc  fcquerctur  inftitutos  cx  ccrtis  bonis  nullo  co- 
hcredc  dato  in  cartcris,  flc  habendos  elfc  acli  in  toto  aflc  cx  fcmiriibus  fcripti 
cfl^enc,  qucmadmodum  contingit  m  hcredibusco  modo  fcripiisa  pagano. 
Ergo  vclnihilcaafx  fujt  cur  Papin.  quarftioncm  propofncric  dcccUatore 
non  militantc  potiiis  quim  militantc ,  Vcl  fatcndum  cft  aliud  iuris  eum  co- 
Ilituiflc  hac  partc  in  militc,aliud  in  pagancid  cft,ius  adcrcfcendi  quod  jntcr 
pagani  hcrcdcs  locum  haberet,inter militis  hercdcs dcncgalVc. Vidit  Accuc- 
{iuspriorcm  iilam  obicflioncm  ex  d.l.fiifnIcs-.Sed  poftciiorcm  hacc]ua.'  non 
minils  vrgct,vcl  non  vidit,vcl  diflimulauit.  Priorcm  vcro  lic  diluit ,  vt  dicac 
quod  lcxait  crcd:turi\c  accipi  dcbcrc  vi  a  iurc  ita  crcdatur ,  fcd  ita  dcmuin  li 
probctur  milcs  id  voluifl*c.Sic  enim  ille  intcrprctatur  Sc  .td.i.l.\.^-  ,id  l.y  ccd. 
tit.  Qjod  tamcn  prorfus  abfurdum  cft.  Ncc  cnim  aptiorc  veibo  poiiiit  VI- 
pianusquam  illo  credituraut  videturtiuns  potcftateni  pra:fiJii)ptioncin  fi . 
gnificarc  ,  ad  cxdudcndameius  volunt3tiS3l;rcr  quam  pcrpixfumptioncm 
iurisprobandxncccflitatcra  :  cum  vcl  jpfo  fatentc  Accurlio  fic  intell  gcn- 
dus  fit  Vlpianus  vt  cicdatur  hoc  a  iurc  non  ^  luJicc  :  Nifi  qiioJ  cr^  Jit  ;uacx 
quicquid  iuscrcdicadeo  vtaliam  nullam  probationcm  t  x  rcrc  puUit  vcl  Jc- 
bcat,  quamiutis  allcgaiioncm.  Scd&in  fiiprid;do  illo  Pjpini.mi  iciponlo 
intcrprctanJo  quod  extat  ind.l.  ■juiavj  )uih:.ui\t  ^  cniJon:cr  cii  .it  Accurlius, 
dum  id  quod  Papinianus  ait  dc  caiitionibus  olHcio  aruitk  i  t-.uriilix  crcifcun- 
dx  propter  aftioncs  interponcnJis  ,  Explicat  Jo  a<!^cion,luis  K'g:-iornm  & 
prsclegatoruni  nommc  coinpetentibus  iJc  Je  cainioiic  d  jnda  cx  c  Jidlo  Piar. 
toris  S'  ciiipii^f  quamper  lej.fAlc  d.  Cijm  ramcu  ioquauir  Papinianiis  dc  a(ftio- 
nibushercJitariis,  quoniam  cx  x.]uis  pjrtibiis  contra  fingnlos  hcrCdcs 
copctitura!  funt  licct  jn^qualis  fit  reru  pr.rlegat,nu  clum.itio,ncccl(lcatc  in- 
ducuntinterponcndaiu  viciflim cauiior.u de cchcrcilc  JofcnJcJo  li  quafor- 
tcfltaut  emcrgatquxcontra  vnumcxhcrcdibus  infolidum  cxcrceri  poffir, 

quas 
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^|«ts4a4ei|ioifHlscaiidoaes  pofrumnt  «lictM»  vtMil/^  io,f,hcMw§pimt^ 

M  i.P^finUmtyi^  l^vm  Lhtrtdts  25.  /  .iiem  iwru  tfi^DfimdUrtifiXi^ixc 

oon ait  Pjptnianus intcrponendas  huiufm  )cii  cautioiies proptcr  Iccem  tal- 
cidiatn  (quamuis  fi  fucrit  niccrtum  an  tiJci Jia  intcrucntura  fit,rcdiUJmc  di- 
catur  orhcio  iudicis  caJ'ion?s  clic  iDtcrponcndas  >  vt  cx  codcm  PapinianQ 
tractat  Vipijous  1»  l.txf^Uo  ^yf.vnde /oo  ^utfunm tn fin.i9d-  tttul.  Y)e hergdm 
it^hwt,)  kd  pf9twr  iiA«f#/»adc6()iie  prtui^uitn  loi^uaiurdefalcidia»  dc 
^iia  fic  poftca  rubtidtySAM jfaMU i  fie  imuiens  iiMcrpoociidisdle  ciocio* 
ars  oaifii  ctfii  fiiic  ctrtaoi  w»ltiit  iiicemim  falcidiam  ineeruciitari>  vel  hoa 
joceruenturatn.  Nempcpropterai^ioiics  in  rulidum  cotnpctiruras  (luetaai 
emerrcrint,n jc  aJhuc  1  jtcatUi&  (itic  pcrfoualcs  (int  liuc  hypothecaria^qua* 
riunomntiini  njriira  &  condicio  illa  cll,vt  indiuiduar  fint  l.re^  hereduarutm 
65.  D.dt  «4tEl.\iic)^\  nihil  prolit  cohercdi  partcm  fuitr»  folrcix  .1  libcrandutn 
pignus  li  iion  ciiam  tocum  foluat  d.t.lneredas  ^.tdetm  ehjerHntur  fumti.  erctfe, 
/.  firem  9.  j^.  9mtti4 p49igit4  D*  d>'  ptgneir,  tUl.  l  in ixecmtunuHi.$.ptn,D9  verk, 
Mg-  Porr6  vix  vlU  bo4ie  perionalU  a^io  fjk  quam  nos  ali«)tt(k  hypothect 
vd  cxpreda  vcl  tacita  concoroitetur.Ergo  vel  CoXo  hypotheearic  meto  noa 
pofluut  non  efTe  vriles  flipnecei&riar  cauttoncs  ctiamli  dc  filcidia  nihil  quc* 
ntor:  idq*,  Accurftum  non  vidilTe  miror,  fcdiHudmagisquoJfentetuiam 
jHam  fuadi  aJco  improbibilcm  De  adcrcicendi  iurcintcr  militis  hercdcs 
jn«^iiccn  locum  cxccrtis  rcbus  inlbtuti  f.mt,probari  pQtitexdJ C.deteftm 
jBi/i/-^  d./.fcer  arum  1 1  prttctp.D  ead-Ciim  tamcn  rcfcriptuin  Itnpcratoru 
dc  t}'io  t/tdJ.^.  loqjacur  de  tclUmcntp  UiXo  quidein  4  miiicc  fcd  lure  com<- 
moiu  oon  inilitari  vc  (eqoeoti  Pccada  4ocebMnus:  Caij  ver6  fcfskonfiim  so 
dd.fi  tfutrmm  oihit  expnmat  de  iure a^trcrcendi » oeque  eum  caum  tradee 
quo  infticutis  \  milttc  tribus  btc«dibos«vno  Ci  pra>di i s  vrbanisi  >  I  i  o  c x  r u(U» 
Ctt^rcio  cx  carteris,  quifquam  ex  lis  portioncm  fuam  omtfcncfcd  iliu  quo 
ontnes  adif  rinr,atquc  it.^  quo  rullus  cjuatPioni  dc  iurc  adcrcfccndi  locus  fu- 
pcrcllc  p  >nit:  LongcqMC  aliud  eft  diccre  ViJcri  cos  initiiLitos  (Inc  pirtibus» 
totumv^uc  tcftatons  patrimonium  quafi  IcgaJo  pcr  prx  •eptioncs  intcr  cos 
diilributum  vt  Kx  ait ,  Aliu J  vcrb  diccrc,  qtiod  mtcrprctcs  dc  fuo  addunc» 
Nibil  interefle  ao  taletcftainentom  a  pagjno ,  an  a  miiitc  b^uni  fit.  Nsm 
etfi  oihil  intereft  quod  a<l  hoc  vt  videantur  btredcs  inftitoti  (inc  partibostSe 
bona  ex  quibus  fcripti  Tuat « vekti  per prvceptiooem  iis legJta»  vt  protniie 
adjerisabeiii  foluttoncm  cxatq'Ms  parcibosteneantur,  quja  fcUicc:  torum 
patrimoniMm  fuum  tcflator  uiltrib  !crar,non  pirrcm  duntaxat  vtin  d.  i  efxi 
lf»«  w/<^4^*i',qiic:iudmoclum  ad  iincm  fupcnoris  capitis  docuninis.  Intcr- 
cdtamcn  cuiu  a^itur  dc  adcrcfccndi  iurc  dc  c]uo  apuJ  Caium  fuptadido 
luco  verbum  nuDum..  Q^oJ  vcro  ad  certiam  diiluiaionis  Accuriian.c  p!ir- 
tem  attinett  Vera  (aoc  e(t,fcd  in  ca  non  pcrfttc  Accorfios  ^oi  longe  aliter  (i* 
.ne  ex  rua  fioeca  aliorum  feotcotia  difttogoit       «tiuiRr.dc  qua  i<lc6  J^tiib 
.ioleqoeatibustra&aiMiam  eric.Ei^ocitm  neqaevetcrum  glofrttorum^ne- 
•^ue  Bai Ji  aut  al^rius  cuiufqoam  inttrprecattoncm  probemiia»  iiipereft  fC 
conic  Aura  noftram  dc  fcntcntia  &  cmendatione  <^./.i.proponamus.Puto  c- 
go  mcndum  fubcllc  in  vcrbo  rtolutfe  legendumquc  v»/«/^»Tam  facili  3f  Ju- 
brico  crrore,  vt  typographis  &  iibrariis  omnibus  facilior  alius  aut  familia- 
rior  nuiiusfit,idc6quc  ncc  frcqucntior  quam  vtprolitcra  n  ponant  litcratn 
n&cQmra*  Naai^t  io^al^iiadhunciprumlQcumcouuueiicariisidcma^* 
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cidit  vtfcriptuhotlicJcgimus  vff/iwVpro  co  cjuod  fcribcrc  dcbuit  6^  fjpfit 
haud  dubic  natuft.   Hoc aurcm  admiiiotnon  cU  ciflicilc  animaducr*^tMx  c^vit 
tottus  claufulas  fenfus  rif.tlic  nimirum  vt  ad  praeccdcntcm  propcfirioncm 
qnx  habcbjt  fcnptom  hcredcm  in  bonis  p.iginicis  non  polic  petcrc  bont 
caibcnfia  in  c|uibus  tucrat  alius  inflitutos  qui  onulit  hcrcdiratcm  tduplcx 
cxccpiio  fubiicintur,  Vna  illa  fi  no  llt  cohcrcdi  fubllitutus  illc  qui  foit  in  pa- 
ganicis  inUitutus.Nam  fj  fubftiiutus  cflct,  dubitari  no  oportcrct  cjuin  poflct 
illc  ex  fubftitutionc  pctcre ca  ipfa  bona  qr^  alioqui  pcr  ius  aixrcfccndi  con- 
fcc]ui  non  pofler ,  cum  latius  p.itcat  ius  fubflitutionis  quam  ius  adcrcfccmih 
Altcra  cxccptio  ci\  fi  non  licjuido  probctur  militem  voluiflc  vt  ad  hcrcdcm 
in  pagiiiicis  inftitutum  bona  quoquc  callrcnlia  pcrtincrcnt  fl  fcrtc  fcriptus 
in  iis  hcrescaftrcnfcm  hcrcditateni  adirc  nolict.  Namvtinlcgc  fequitur 
voUntM  militis pro  iitre prHMiMtSic  cnim  Icgendum  cft  circumfcriptis  vci  brs 
ilJis  in  expedittone  occupMtitqvx  tanquam  irrcptitia  lincis  intcrclufn  funt.Ncc 
cnim  ncceflc  cfl  in  cxpcditionc cfle  milite  vt  iurc  militari  tcftai  i  poflii,dum- 
modo  in  militia  rctentus  fit,nccdum  miffus,/!  ius  vctus  infpici.is,  cjuod  toto 
iurc  Pandc»5taium  &  Codicis  obtinuit  vfquc  .id  luftiniani  conftitutionc  w/. 
nen.C.eod  Ac  qua  &  ipfc  gloriatur  initio  ciufdcm  tit.in  Inftit.Et  cx  qua  pro- 
Dabile  eft  illa  ctiam  vciba  in expedttione  Wrgf«r^/,addita  cfl'c  ad  Conftatinia- 
nam,quac  cxtzt  in l.mtlites  lyC.eod.Cum  itaquc  fccundum  lianc  noftram  in- 
tcrprctatione  tam  aperta  fit  &  rationi  confcntanea  lcgis  fcntcntia,quid  ob». 
fecro  impcdire  potuit,quomiiius  cam  vidcrint  probanntq;  intcrprctes?Vnu 
iIIud,quod  totam  iHam  claufulam  non  pro  duplici  cxccpiione,fcd  pro  vnica 
condicionc acccpcrunt  duas  quidcm  habetc  partcs,  fed  quarum  prior  ncga- 
tiua  flt  poftcrior  affirmatiua.  Aut  potius  pariim  pro  exccptioncpartim  pro 
condicionc.Acccpcruntpro  cxceptioncpriorcm  illam  paitem  n»gatiuc  c5- 
ccptam  modh  fiin  eius  locum  jnbftttittus  no*t  et.  Pro  codicionc  veto  &  quidcm 
adfirmatiua  poftcriorcm  hanc  <^  Itejutdo prohturfi-atrem  tuum  CMfirenfiah- 
tut  sd  te perttnere  nolutfe.Cm  crvori  caufam  dedit  non  folum  illud  mcndum 
quod  fubcrat  in  verbo  nolutffeyCcd  ciiam  qubd  non  animaducrtcrunr  ita  clfc 
accipicndam  clauful Jin  acll  ncgatio  poftta  eirct  poft  condicionc  fiSc  vterqv 
articulus  rcpctitus  in  hunc  inodwvn-,mo  fo firot  inlocum  eiusfHyjinutuses^dr 
fino  itquido  probetur  fitttrem  tuHtn  c^^renfi.t  bonA  ad  te  perttnere  voluiffe.Quo- 
modo  fi  Impcrator  rcfcripfijTct  ncmo  dubitaret  quin  id  ipsu  fenfiflci  quod 
nos  fciitiiuus.Atqui  nihil  rcfcit  an  iia  fcriptum  fir,  jn  quomodo  habct  nuJ^ 
gata  cdiiio  prartcrquim  in  vcrbo  noltuffe  nifi  q«6d  conftrudio  vulg.ita:  ccii- 
tionis  obfcurior  cft,  tam  proptcr  no  fubicttam  ncgaiioncm  poft  arriculum 
condicionis  in  prioic  pjrtccJauful.r  ,qiiam  ob  non  rcpctituni  in  pcftcriorc 
vtrumquc  articuiumy/«ov  quj  tamcn  fiipplcri  tjciIc>5L  cx  prfccdcntibus  pro 
rcpctito  habcri  non  niclcgantcr  potuit  Cartcrum  no  id  agcrc  In^pcratorcin 
his  vcrbis  vt  aliqviam  fupcriori  propofirioni  condicioncm  iniici.it ,  fcd  po- 
tiijs  vt  diipJiccm  fubiiciat  exccpiionern,vcI  cx  co  apparcr,quod  non  ira  fcri- 
\i\xji modo  no  in  emslockm  fitbftiiutns  fr(qu«  tormuJa  difticilius  admiticrct  vt 
•in  fcqucntibus  vcrbis  duo  illi  articuli y/wo«  coniundim  rcpctcrcnrur,qui  in 
przccdcntibus  coniui\(5ti  non  cflcm)  fcd  ita  modo  fi non^c^uod  nihil  nliud  cft 
c)uam  nifi.   lllud  quoque  fiibobfi:urura  cft,quod  Icx  ait  in  iinc N nm  volun - 
tdsmilitif  proiure  feruAtur.  Quid  cnim  neccflc  cft  voluniatem  militis  habcri 
pjro  lcgc  ad  induccndum  ius  adcrcfccndi;qu«d  cx  legibus  &  ipfo  iurc  locum 
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UiAliiterookeredef  pagini?  Se<t  re^njcnduiii  eft  t  itt  pofito  iiiiv 
ex  conftituttonibus ,  vt  in  teftamentis  miJitum  nullus  C\t  locus  legibitSy  cl 
^ttibns  ttmen  proBcifdturius  adcrefcendi  potiiisqu^neiteftamls  volun» 

tatc,  nonforc  fufficicntcm  militis  voluntatcm  ctiam  de  qua  liguiH^  con- 
ftarct,qubcl  intcr hci c Jcm  inftitutum  cx  bonis  paganicis  >& inftitutuoi  ex 
caftrciifibus  iuri  adcrcfccncii  locumcflc  vcllct>nifi  cx  iifdcm  conftitutio- 
nibus  tadum  ciFct  ^  vt  nudam  mtlitis  voiuntatcm  pro  iurc  fcruari  oportcat: 
PraBlertimc4mniilittbospo(Iit  impatariliquando  vclincvtvno  exbcre- 
dibus  portionem  fiiara  omictente  portioiUa  ad  alcerom  ^crueniat  f  cur 
Boncxprcfil!  iHosinuicem  (bbftitncriDtvuIgaritcr:  cum  iciantnon  poC 
fcabauxilioJcgum  cipeAarif  vt  iure  adcreioBndi  id  fiat :  Qnod  non  fi« 
sntlitcr  imputaci  pjginopoteftcogitantiforevt  quamuis  nequc  cohcre* 
^icsfuos  inuiccm  fubftiiuerit,  ncque  voluntaccm  fuam  circa  ius  adcrc-* 
fccndi  apcrucritjipfo  tamcn  iurc  dcficicns  portio  adcicfcat  etijin  inuito.  £- 
taquciitaic  quid  paganus  voluiile  probabitur,  voluntas  cius  fcruanda 
ertt)  non  unquam  c|uac  fit  pro  iure  >  fcd  tanquam  quae  (k  iufta.  Ai  do 
milttis  tcftamenco  agatorsvolonutem  ipfius  feruabimus»non  quati  ruftani» 
.Ccd  quod  ipfa  ius  fitt^  babeoda  pro  l^.  DiceSfCur  non  vec^  habo- 
tprpottusca  voluntas  pro  fubflicutioneyVtnoneiret  nccclTc  haberi  Vam 
proiurc?  RcfpoQdco  lubftitutioncs  omnes  vulgares&  dirc<flasrcquire« 
re  non  mod6  voluntatcm  cxprcflam  >  fed  ctiam  cxprcnris  &  ciuilibus  vcr^ 
bisdcclaratam>(iucamiiicibus9(iiicapaganis  Hant  (nulla  cnim  hac  parte. 
iuter  p  iganos>&  militcs  dilFcrcntia  Q^lct.vtrbu  ctMtlthu^  jJ.centitr  •  i^,Dm 
is  vmUfr*    fnpi^f/Mifiti.LfruskM  %^Ju  impttk^  mUu  fi$kfiMit')llltm  ve* 
sd  vo&nutem  mifitia  vtab  vno  «x  horcdibos  omifla  portio  ad  alium  per- 
neniatt&cilc  taIemprobarietiamUqotd6po(re,vttainen  pro  vulgari  fub- 
iUtutione  baberi  nc^ueat»  pou  fi  apparcat  teftantis  militts  eam  toiUe  vo^ 

iuntatem vt  nulla  cxpartc null6que  cafu  agnatum  fuum  provtmum 
j^^iotcftati  fuccemonem  admitti  vcllet>  quar  rcs  cum  rucccfTo»  * 
ffm  intcflati  excludat>nec  tamcn  fubHitutum  vulgarcia    '  ' 
faciat,rcliquum  necilTario  cil  vt  intcr  cohcredcs 

*     *'  •  iusadacfcendiiflducat.Etitatotumillud 
XnpcratorisAntonini  rcfcripanB 
clcgaos  InterpretaiidlUB 
atbit^^amur* 
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DEC^t^S  LXXtU 

EmiOR  PRIMVS.. 

^f^'^^-/5ivosEQ>F.MVR  liacOccatictrav^acum»i4uni  qiicm  fupcrio- 
c€  adgreffi fiMilitOie Itire  adcrciccafiii  m  hereuitatc  cx  tcita» 
^^if  aKBcoimlitisi8edemtlitiribu$td(Uinitii.PrinA;iutein  qu« 
R!^/^*^  anobis  occurrit  tnftitucndi  difpuiano  eft  Dc  (ememit^  Je^ 

Spccics^cnim  qua»  ibi  apud  Papinianum  proponiturgereltgftns  cAifcd  vicio 
vulgaraclcftionis  potiiis  quam  iuris  obrcuntnc  mco  iudicfo  pcfljmc  ab 
Accur(lo,aliir<que  interpretibus, qui  Accurrum)  ftcuti  fiint,accc pta/I  raCtat 
eo  loco  Papiniaaus  Jc  luiJitc  iibcrto  oui  cuni  tiuplicis  gcncris  patrimo— 
nium  haberettpaganicuR}  icilicct  flr  caitren/e  in  caflrcnfibushercdcm  fcri- 
pieratTitiuaijinpaganicitvcr^SeinproniiimipPBrteritolntotuiii  |Mtrono»« 
cni  tttnen  dimidiam  bonoruin  fuon  t: )  partem  es  Praertoris  ediiSo  rclinque- 
re  tenebatur  c  um  nuliosille hbcros  habcrc  proponcrctur.  Adita  Fucrat  he« 
rcditas  aTitio,Bonorum  crgo  canrcnliuin  in  cjuibus  folis  erat  ilJc  inAitu* 
tusjScmprotMUs  veroinpaganicis  inftitiitus  nonJum  aclicrat,ignorans  for- 
ttadhuc  ribidclatam  >  aut  Jclibcrans  vtrum  adirc  cxpcilirci,  aii  icfcudia- 
re.  -Qu;rrcbttiur  -ao  apcrta  cllct  via  piatcrito  patrono  pctcnda:  bono- 
rum  poiTcifionis  ex edi&o  contrtliberti  ttbulas.  Dubitationem  faca bat 
exvnspartef  quodbccboooronipofleffio,  qnx  patrono  soconiaiodfiitur 
non  eu  (imilis  illiquam  prartordatlibcns  contra  tabulas  ptrcRtiun.  Nec 
enim  aliter  dator  qutm  €i  vcl  iam  adita  lit  heredjtas  cx  teflamento» 
vcl  iam  petita  bonorum  pcilcnTio  /r^.  j.  vtpatrtnus  D.d€k§ihi9htrt,  cum 
illa  quar  Iibcris  datur  ncc  aditioncm  txigat,  ncc  pciitam  bonorum  poffcf- 
ftuncm  cx  tcnamcnto  >  fcd  contcnta  Hc  quod  cxtent  tabula:  cx  qui- 
bus  £oflic  tdiri  hcrcditai  vd  bonoruui  £oi2ciIie  j^etiy  iicct  ncutrum 

corum 
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'iMilM^lii^lRfi^ik^  ftoui  potiicHtyqocniodo  rcriptum  cft  in  U0. 

'^fU9i%i'ico  i^.mntkJtikd ^.DJfk§inr.pff.c€»tr,nihiL  An <)uia  bonorum 

pufTctlio  cjua-  datur  fiiio  prartcriio  rfli  m  pcjriequaturf  vt  patn  Cuiados  a4 
PapiniaiiiMi  in  hunc locucn?  mininie.Naoi nequc  id perpettiuni  eft  fi  lort^ 
pli,rcs  fint  lihcri  non  cvhcrccan.Nct^uc  irinus  qiicrcla  inoflicio^ttnn;r,ui 
tialTcm  pcrfcqi  iti  r  Ci  lljiiit  t*xhcrec'.itus  fit  f()Jus,t^  '^.Miicn  non  con^pctitaB 
'"te  .-iditam  hcrcdit.  tc  i»  t.TdffwUm^^  ^.^.ficodtciom  D.de  fvo^f.iej^.^n  pouiis 
rquod  pcr  bonprum  policlljoncm  coti  a  t^bulas  cjua;  tiatur  pntronc  p:irric 
ftt  hercdftas  Intcr  pacromifii& hercdem  fcriptuiii,vtproiiidc  hcrcdeii  pn us 
cflc  oportcat  vt  fit cum  ^uo  partiacur  ?  Sic  idcm  Coiac.  ibidem  putac.Ma- 
Nam  bonorom  polTcffio  comra  tabuias  ^uar  datur  patrono  rumpit  to» 
tum  tcftaiTK  ntum  q  lamuii  cx  eo  iim  fit  adita  hereditas  ita  vt  Cn  ncccflaria 
Jicrcdi  il-ripto  noua  bonorun)  1  oiitlJjo  /ccDnduni  lubuljs  ltg.6M, de.kM9r* 
yojf.  Scd  (]i;6d  fauornbiJior  lit  caula  Jibcroiuni  in  fnccefTic  nc  parentuin, 
cuin  aci  pciic  prcj^ria  bona  vcniant  /eo  i.\:>./arp$u<  D.de  'Mccejf.editl.  /.  vft.  D, 
deifon.darnnat.  facercntauc patris  ttilamtmum  ipfb  uirci)uJhini&  iniu- 
•^m  pcr  prxtcritionem  iiiioncircntemancipati/if^^f/r^M/itwi/  S^^^jajT  D. 
Tlf  t»iir.u^id,  qood  dc  patrono  fioc  pr«terito,(iDe  fucccdentc  ^on  pcn ndc 
tradiri  potcft.Porr6  in  Dropofitarpccielicctiamadita  clTct hereditas  pcr 
Titium  iflfticuium  in  canrcniibt  sNontaincn  videbaturaditio  j]Ja  fiifii^c- 
rcad  inuitindum   puronumvt  exindc  pofTctj)CtercboMorum  poffeflm-. 
'ncm  contra  t.ibula^^jciuia  nec  bccrcporcrat  vt  contra  Tltiinn  c|ui  aciicrnti 
'bonorum  pofTcflTio  pctcrctur,cum  nc>n  cflct  inftiturus  illc nifi  in  caflrciTbus 
%onis,<juorum  rationc  ccrtum  cftnonmagisbonoruni  poii  - flioncm  illam 
>o(lc  competcre,quam  querelam  inofficioii  tcftamcnti  d./.},.  ^  patr^nM  D, 
%k9M.liytruU4^P&^dtmtMfmD,  p^uis  kfm-tnt^mnmim.fud.  detnojficici 
{•  9*&  i*v!t£Jt  iti9ffeJ^4m,he%o  c^m  Sempitfiif i^rhondum  adKflet  c«ri« 
Va  quem  folo  m  pct  i  bonoru pofliefiio  potcrat,ma|lk^^  videbator  vt  n6 
{dum  ad  petcndatn  illam  admitti  patronus  dcberctpro  bi^nis  paganicis  In 
«juibus  fucrat  Scn  pronius  infiityt  ?. At  r\  altcrn  pr  rtc  mpuebatprg^atro- 
ooquodcum  iam  adira  cfTct  Iicrcditas  ii  1  itjo  cjuamuis  non  niiirationc  bo- 
noroin  caTtrcnlinni,Tx  10  icir.porc  cerrum  crat  non  poffc  hbcrtum  facerc 
omniuo  cxituai  inullatj.Ncquc  cnna  potcil  intcflatus  dici  cjuivcl  vnum  cx 
teftamcotohercdcm  habet.Icac|iic  quamuis iiico  cfTct  Scmpronms ,  vt  dc^ 
ktam  fibtboBorum  pag.infcorum  hereditattcm  adhoc  rcpudiarc  poiict,cuin 
J^mcn  ci  rcs  ik  n  p  .fict  taccre  inteflatumlibertumqoiiamhcKdcm  cx-tt-- 
RJincnto  habcbat  Titium,lruftra  videbatorid  cxpc^arc  cuios  coentos  nt- 
hil  opcrarctur  /.fiejuis  ttAftn^feru  5 D  ie  heredMifiit,  Praeieitim  com  ntio 
iurisfu.ic^crct  vr  li  StiDproniu  .  tiiilif.-.ricnctu  fuam  oniirtcre  qnlm  aenar- 
ccrcmal]cr,cius  porrio  adcrckcrc  i  icio  dcbcret  tanquam  cohcrcdi ,  vt  ita 
^^ncn  minus  paganica  quam  caftrcnliabonaad  cum  pcnincrenr,ex  iurc  com 
^iumtamptattorioqu^m  cioili,cxquononpctcntium  partcs  pctcnnbus 
Wrc(cunt7.f«tfr.C.f»W.o«»^ramf^4rr»Nilul  crgo  caofic  lubc  vidcba- 
tur,c«tnonftatfm  pcrmittcndom  efletpatreno  vtpeterctbonorumponef» 
fioncm  conrraraboiaslfberti  adhoiam  I^Tithitnih^#MteilNpitiiM^^^ 
men  aliud  iudicium  cf\,nondum  patrono  natum'cfl(U^f p^tai|±bonoranii 
pofrcflTionis  conrri  rabula^  nukgis  nMpUcehM^mtivhitMiimfettrevumpef^ 
J^j^emf$Mtr4t4dfMlMftttrt^e.  SedairitaicittUitrnontam  m^  Mfiasfi 
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Subiicit  cni m  vfritm  tlia  ^utfit»  wterMemt^ttn  onttiente  eo  tf  t  reUejkm  hona  4r- 
cepit.perifide  Tuio  adcre/cantyaefipartem etufdetnhereiuaiii  accepiJfet.Si:u{ui 
clt,pnmam  ilbm  qiixftioncm  dc  iurc  bonorum  polTedlonisconiia  tabLlas 
C3C alia  pcdcrc  tjux  prius  djfcuticnJa  cft.AcTi  diccrct  tjLarllioncm  in  eo  cllc: 
Vcrum  omittcntc  Scmpronio  qui  ex  rcliquis  bonis  ommbus  luit  inflitutus, 
&  nokutc  iJIo  hcicJitarem  adircpcrinuc  adcrcfcant  Titio  bon.i  cxiera,ac 
(lagcrcturdcvna  cauc'mauc  bcreditatcpiurib.  data.ln  propollio  cnira  du« 
^juad  duorum  hominum  hcrcditatcs  ciic  intciliguntur,cum  milcs  hercJcm 
vnum  inflituii  in  bonis  calhcllbus,alium  vcro  in  p »g3nicis,/^<-m».r«»«  1 7, 
f.uDM  te/f^am.miitt.quh  diuifum  clt  pcr  conftitutioncs  patrimonium  /.he- 
redet  25  ^.i.l)/.^!/.  rr«/f.Itaquc  non  partcm  ciufdem  hcredjtaiis  vidctuc 
acccpillc  Titius,rcd  aliani  prorfus  hcrcditatcm  quam  quar  Scmpromo  da- 
ta  fuit ,  &  fimihtcr  non  vidctur  Scmpronius  inibrutus aliqua  cx  partc  ciuf- 
dcm  hcrcditatis  qua:  Titio  data  fucnt,  quomodo  contingcrct  fi  ab  alio  qua 
inilitc  iadum  ciTct  tcllaincntum.Timc  cnim  ambo  remilics  iure  habcrcnt, 
vtidcm  Papinianus  Tcfpondhin  l.^MinonMt/uahafjS.D.dehered.tK/Iir.qulz 
non  plures  hei eJitatcs  circ  vidcrentnr,fc J  vna  ea Jcmque  vnius  &  eiufdein 
hominis  hcrcJitas.lJco  nimirum  rcfpodct  Papmianus  a J  poflcriorcm  hac 
^uxllioncm  incijcntcr  intcrpofitam.Verius  fibi  vidcri  lure  intcftati  dcfcr- 
ri  bona  cxtcra,id  cft  aditioncm  aTitio  fadam  bonor.im  caftrenfium  ,  non 
impcdirc  quominus  Scmpronio  inftitutioncm  fuam  rcpudianic  bona  mi/i- 
Cis  omnia  paganica  iurcintcftati  dcfcr.^ntur,'anquaii»  fi  ricque  pro  cjftrcnfi 
busadica  ex  icftamcnto  hcrcditas  fuirfa.Cui  veio  Jcfcruntur  ab  inuft^to 
bona  miiitis  cartcnPNon  alij  vtiqiie  qiiam  patrono,cui  hoc  cafu  compctit 
cx  cdido  prrtoris  bonorura poflcftio  ab  intcftato,i  um  nullos  hbcrtus  rcli- 
cuifTetlibcrosquipatronum  excluderepotuincnt.   ttita  Paulus  qu.  quc 
kribit  apertiiisirradans  dc  mihtc  libcrto  qui  xquc  duos  hercdes  inftituc- 
rat,  quofum  altcr  omiicrathercditatcm  inleg.fidM.kw  $7.  D.  de  tejlam. 
tnilit. 


ERROR  SECVNDVS. 

'De  le£ftima  heredisate  militu  hhertipro  (fua  parte  d  cejiit  intefliitusi  ^  am 
coMpetafhnorkm  pofir^io  vnde  ief^ittmt» 

Ervm  hic  i]la  non  inclcgans  infpcdio  occurrit,Cur  dicat  Pt 
pinianus  bona  cxtera  detcrri  ab  inteftato,non  ctiam  hercdi- 
tatcmipfam?Namfivcruineft,vteft,  quod  Papinianus  fup- 
ponit,aIiam  vidcri  planequc  diuerfam  hcrcditatcm  in  qua  Sc 
pronius  inftitutus  (uit  rationcbonoru  no  caftrcnfiu,quid  ob- 
ccro  impcdit  quominijs rc ad  inteftati  caufam  dcdudta  pcr  repudiatione  Sc 
pronij  pcrinde  fuccedat  patronus  libcrto  inteftato,  &  finc  hberis  defun&Oy 
^quide  cx  legc  duodecim  tabulanim,acfi  nullum  teftamctum  fadum  effet. 
Lex  enitn  duodecim  tabularum  illa  fuit  quz  iam  olim  patronos  ad  legitt- 
mas  libertorum  hcreditatcs  vocauit,fi  quando  &  intcftati  &fine  fuis  hcrcdi 
bus  morcrctur,vt  luftinianus  rcfertiw  fnfttt.ttt.de  fuccejf./tbtrt.  Conftat  au- 
§cmia  Ic|^ibus  du^dccim  tab  ular  um  iatcIUto  t  dici  ctiam  cos  ^ui  tcftamctfi 
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fcccntnt  fi  oio^non  fit  adita  nteftamento  hcrcdiMs^aiiiiniils  inagis  pro- 
prii  inteftjtt  dicantur  >  t3<)ai  cum  poflcnttelbinentiini  &cere>noI)um  fcce- 
vMtl»u^Mftw  & hgitSt:6  rerponclcniium  e/hNon  poflcin  cafu  noflro  U« 
bemiiD  dici  imeftatum eofuic  vt  ipfiiis  icgitima  hcreditas pro  bonis  p^ga- 
nicis  cxlcge  ti.tab.  pntronodefcrarur.Cun)  n  lusiliudinfpiciasquodcx  ic* 
gibus  ('iioili  cim  t.ibularunri  obtinuit ,  non  pof?it  intcflatus  Jici  libcrtus  cjui 
no  iulum  c!c  bonis  fi  is  onimbus  tcllanicnlufccii,lcd  etia  hcrcu^c  tcnamcn- 
rariuin  Unbct  in  caftrtfib-.is^adita  per '1  itium  hcrcditatc  cjui  cx  caftrcnfibis 
fucrat  inflitutus :  Adeo  vt  foio  eu  iure  infpc^  dubitandum  non  fit,quin  lus 
cttam  adcrefcendilocom  habcre  deberet  in  peribaaTitijincc^miniis  in  mL 
fltis  qo^m  tn  alicrius  teftatoris  cutuflibet  hcreditatcAt  vt  in  propc  fita  fpe- 
depoftaditam  cjuoquciTitio  caftrcnfem  hcrcditarem  extcilamcnto  mi"» 
litis^nihilon.inus  inteilati  fuccenio  locuro  habcat  in  bunis  paganicis , fit  ex 
conftiti  lionibus  Iinpcratorum  c|u.t  lcgcm  duodccimtabul  iril  fccutar  funr, 
longo  tcmporum  intcrualIoj&:  diuilioncni  illarM  patrimonioniir,  jc  diucr- 
fitatcni  hcrcditatum  induxcrunt  d.Lheredes  ly^.i.famiLera/c.Vi  (i  quas  con- 
ftitutioncs>c<rpcrunt  milites  tcihri>ade6(}ue  fa^ioncm  haberc  tcliamenti»  ■ 
iiQniamiiegcduodccimtabulanim  vtcartcricinesRomani  exverbisilltt 
gc  ner^fibos  FMnfmmlim  vH  ftu  rei  legnpit ,  Urn  iits  tjb  L  wt^it      no.  Z>» 
verkfifnift,  ouaniexipfis  conftitutionibus  c]iT;r  ::iiluibusteftandi  c)uomoit> 
docunque  veiint  &  quomodocuncpieponint  facidtatem  dcdcnmt  /.  i.  /.  Di- 
WHjTraiAnm  14. ft/  p^fi.D.de  teflain.miUt.l.i.^  l.rmlitet  i^.Cro^.Proindc  qua- 
nis  apud  Papinianurn  ncgari  non  poliit  qum  bona  dcfvm^li  militis  non  ca- 
ftrcnlia  rcpudiantc  Scfnpronio  dcfcrantur  iurc  intcifati.  Fatcnduin  tamcn  . 
eftvt  nen  idco  hcrcditatcm  militis  vilam  pofte  jnteliigi  in  bonis  illis  noA' 
caftrcnlibus.Non  enim  hereditts  efle  potefl,  quiu  velteftamemariadiceit- 
da  fit  vel  legitimayqux  fnmma  hereditatom  omniiun  dtiiifioeft  £i*  D.d9li§*. 
f9d,fith*Uege  ehuenin  i}o»9#ircr^./fim/S^.Atqui  hxc  qoa  dragimus  licet  ab ' 
snttiodelatafucrit  Scnipronioex  tcftamcnto»  fleidcopotuerit  diciteftau 
mcntaria,poftca  t3«Tcn  talis  cfle  dcfinirpcrTcpudiationcm  Sctnpronij ,  pcr  * 
qnan)  fit  vtquoj  ad  bona  illapaganica  pcrtinct,teftamcnrum  njilitis dcftU- 
tuatur.  Ncc  idcirco  tn;TJcn  cx  tcftamcntaria  potcft  ficri  Icgitima  cum  non 
ex  Icge  duodocim  tabularum,aut  qua  alia^fcd  cx  conftituiiunibus,  qua:  lic^ 
non  minorcm  quam  Icges  vHn  haDeanr»  lcgcs  tamen  non  f;;nc  fcd  iupra  lc- 
gcs,  idcoqueilcgibus  palTim  fcparanturjtot^oeiurenoftToalHidcftfiie-- 
ccdore  er legibiir»  Altud  ver6  cac  conftitutionibus.  Non  igitur  po(£t  qoi»* 
Iknc  diccrc  in'PapinianifpCCic  vllam  c/Ie  militis  hcrcditatem  icgftimam;-  . 
Ac  multominus  ,  Patronum  hercticm  liberii  fuidcfiindi  Icettimiim  cdc - 
poflc.  An  vcr.S  faltcni  lcpirimorum  bonorum  poflclToicm?Nc  noc  quidcm, . 
T cftamcntum  c  nini  a  niiHtc  h{ftmn,&  pcr  Titij  aditioncm  in  boiiis  caftrc- 
fibus  confirn.atum  inipedit  ncn  foliim  nc  Icx  duodccim  tabulamm  qua  par- 
tc  de  fucccifionelnteftjti  locutacll  poflit  vllo  modo  fc  interponcrc,fcd  etia-i 
ih?  pofSt  ficrl  locus  bonorom  poflefliont  mnrab  intcftato  dcfotor  k  Pt^co» 
re  cx  capite  Vade  Jeglttmi;  Neque  eatmauis  clefertiir  jHa>  qolUn  qtn  vel  ^ : 
iegc  -doodeci  m  tabularum  vcl  cx  qoa  alhi ,  vel  a  aliqiio  letiatirfconrulho^ .' 
legitimam  heredttaten?  vdadbooontm  poflcflQonem  vocantur  l.iJ.i.i.vlu:- 
J.yti)  paSi.D.vnd.lefft.\n  quo  numerocflcncmo  potcft  cum  milcs  fiuc  dc  ca- 
i4i;coitbi»bonts  <a«to»fitic  4ctotoptiiiBOttiotcflatKiictcdcm  i^^^sjl^ 
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tcftamcnto liabet  Titium  in  ciftrcnri  hercditatc.Rc!iquum  igitur  eft,vt  bo- 
nailladici  dcbcant,quomoclo  clcg.intcr  ac  dircric  fuo  morc  Fapinianus  lo- 
quitur,nun  iicreditas  ,  &:  vt  quamuis  in  bonis  nbn  callrcniibus  ab  ituclbto 
fucccdatur ,  non  timcn  Icgrtima  vlla  intcllatj  rucccffio  vd  bouoruni  p(Wiif- 
fio  flt,  fcd  proprio  quodam  ac  r^^cciaii  lurc  uctcrn  cnm  a  Prartore  ncccCfc  fit. 
Proptcr  quam  cjulani  rccle  ["'aulus  c^<dO\^\xQ  m  d.l Ji  juts  dnobtu     .H  dt  tt- 
y24OT.WM/'T.ric  Ioquitur,vtdicat  compctcrc  hoc  cafu  |>airono  ab  ijircftatobo- 
norum  polIcfTioncm.Non  dixit  Ugtttmamt^t  mclius  vndt  legttiyni  fcd 
teftatoy  licc  tnre  Ugitimo  ^  fcd  ture  t/ifefiuti  <\uo^  longc  Jiucrfum  clK  Omnis 
quippc  bonorun>  poH'c(Iio,qi:5  dcfcrtur  cx  capitc,  Vmlc  Kgitmu  ab  intcft»- 
to  citjfcd  non  vicilfim  omnis  bonorutn  poiftliio  qu.c  ab  mtcllato  cll,dcicr- 
tur  cx  illo  ediili  capiic  Vndc  lcgitimi:vt  ncqi  c%  iiit»  Vndc  Jibcri,aut  cx  alio 
VnJc  cognjtj.Q^id  crgo  cft?  ln  patrono  quidcm  rts  non  hibct  Jubitatio- 
ncm  quin  ad-Tutcarur  proprio  quodam  lurc  cx  ilia  p  irtc  eiliCti  q  ia  fpcciali- 
tcr  cauit  Prjctor  dc  bonis  &  lucccirionc  libertoruin.   P.itroiiis  cni iii  confu- 
IiMt  pra^tor  dctercndo  iisbonorum  polfcirioncm  non  ruluin  concra  tabulas 
fi  fortcfado  tcftamcnco  pr.ctcriti  cllcnt,  fed  ctiam  jb  intclVito  ii  if.tcllatos 
co$  moricontingcrct ,  quia  Icx  duodccim  tubMljruo'  pii  s  arq.;o  fjixrat  pa- 
troni$,vocando  cos  aJ  lcgirimam  Iiberti  hcrcditarciii,  li  modo  is  abfq;  iuo  ■ 
hcrcdc  dcfunikus  clVcctamctfi  libcros  emaciparos  icliquillc  piopuncrctur. 
Qnetnadmodura  c  contrario  iniuus  iis  t.iucbdt,qiiiim  op.  »ricrct,in  co,qu6d 
fuos  hcrcdcs  quoilibct ,  id  cll  ctiam  adoptiuo<  pariono  pra.tcicbat,  aiquc 
ita  in  libcrti  poiellatc  rclinqncbjt  vt  adoptiouis  comiiKiit»'  panon.im  a 
quo  tatum  bcnchcium  acccpcrat,omnino  cxcludcict,  qu'ui  apti  tc  initiuum 
crat  vtratiocinatur  Iurtin.w<^«<??.///  DefticcejfJdtrrt.  Pn  ptcr  quas  caulaslic 
Icgcm duodccim  tabuiarum  tcinperan  arquum  fuit,vtvna  fxpjrte  iuspa- 
troni  aprrcorc  augcfctur,cx  altcra  vcrb  ininucretur,Propol!io  i   caai  rem 
proprio  ac  fpcciali  edictoad  dcf.  rendam  patroMo  bonorum  dimiJij:  parJis 
portciTioncm  contratab  jljs  Irbcrtico  caili  quo  Iibci  tus  vel  nullo*  vcl  m  n 
nifi  c^hcrcdatos  Iibcros  rcliquilTct,  \ut  ab  intcltaio  alTis  torins  ll  tcliamcn- 
tum  nullum  faitum  probaretur.   Qo^amqnam  non  ncgo  potiullc  patronain 
tanquara  Icginmum  pcrcrc  bonorum  illam  poircfTioncn»  ah  inteltato  &:  cx 
capite  Vndc  kgitimi,  fcd  co  lcmum  cafu  quo  Icx  12.  tab.locyin  habi  rer,  ac 
totorum  bonorum  illa  pQlfcftio  clVer ,  vt  lulianus  loquitur  1«  Lftltberit^  2j. 
hoceod.ttt.  Sco  hoc  contcndo.fi  qnando  cucniar,vr  pro  paiit  tcllati.s  iln  t  - 
tus,  &  pro  paite  intcftacus  dcccdat ,  quod  eucnit  in  libcrto  militc  qui  m  ca- 
llrenfibus  bonis  hcrcdcm  inlrituit  Titium  a  quo  fit  adita  hcrcdjr js,&.  in  pa- 
gan;cisScmpronium,  qui  hcrcdicatcm  adirc  noluciit  ,  Nonp<  fk  vjl.tii!  li- 
bcrti  huius  legitimim  hcrcdit.ncm  intclfigi :  Quod  ncquc  dici  pc  llit  hcie- 
dit  is  4'»«  non  vniucrfa  br->na  complcctarur,nequc  Icgitimaquar  ncv  cx  duo* 
dccim  tabulii,ncc  alia  vllacx  lcgc  dcfcrjtur,fcd  tanrumcx  conlbrutionibuSf 
qu»  idc6  n<m  dc  hcreditatc  locutx  vidcntur  fcil  «le  bonis  dunt.ixnt,&  dc  pa- 
trimonio  milifis  vt  coniiccre  liret  ex  dJ.heredes  i^y.^.i.ftimtl.  erctfc.  ffr  d.'  fi 
TtitUs  6.'DJt  tefldm.mltt.^  cxhocipfo    qucm  nunc  traLtamus.   Etct  .)le- 
qucntcr  dico  non  pollc  hoc  tafu  admitti  patrcuium  tanquam  Icgitimum  ad 
bonorum  pollcfiionem  ab  intcltato  &  ex  capite  Vndc  lcgitimi,^cd  neccHa- 
rium  ci  clic  auxilium  prjctoris  cx  cdido  illo  Dc  bonis  &  fuccclVione  Iibcr- 
torum  i  Ex  quopoflct  etii  pcterc  bonoruin  polVcfiionc  fi  vcUct  illo  quoquc 
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tkCa  ouo  diitmiif  t4«ittteDJttai  ann  cOc  vtlegidniiiiihid  cft  que  pofft  di- 
«ere  ic  vocacuin  ad  fjccedioneai  libeiti  ex  lege  duodecim  ttbuJaninit  wxod 

concingic  ^uotics  libcrrus  vcl«b  initio,  vdex  poftfa^o decedic  intcftanis 
in  cottim^nuiiis  fuis  iicrcJibjS)  neqiie  adopciuistneqiiuturaJibusreli^SfVt 

iJi  fpccic  d.l.Ji liberttu.KiWA  cmm  vctac  iiicodcm  caltj  coinpctcrc  bonorum 
p  jlicirionciii  ccum     inteilato  cx  plui:ibus  pambui  (ui4Cti»Yt  apparet  ttU  ' 


 —  '  ■     ■  ij  ■ 

ERROR  TERTIVS. 

^5»  imtfmtfimm'  mgnm§mBHfn  ^umfMmdnifiit  imfium* 

T  JifHciIius  cil  n  in  milit^  nonlibcrto  t.ilis  rpccics  contin- 
gerct  vr  hcrcdcin  cx  tclbaicni.o  hibcretTjtiuin  \\\  bojiis  ca- 
icrcniibus,  m  pagjjiieis  vero  nailain,ira  vt  tiubitari  no  poiict 
quii)  deceniflct  iotcllacus  quantum  ad  bona  pagjnica ,  quo- 
nam  dcuiiini  iiife  pofllet  ab  iflteftato  i  n  pagaoicis  militi  Aic- 
.1  «s  •  i|ui  tom  pronimlDr  agnatos inueoiretttr.  Si  eoim  verom  eft ouod 
iisimusnoiipollciioccafiilegitimam  miJicis  bereditacem  vindicari  eslegc 
u.tab.()ii«  fciltcetnuJIam  pro  parcelegicimam  hereditacem  agnofcic^nequCi 
bonorum  po(Te(nonciTi  pcti  cx  cjpice  cdidi  Prxtoris  Vndc  lcgitimi ,  qiiia 
l>onorum  iila  polIcnTio  non  nlij  compctir,<juam  qui  vcl  cx  lcgc  aliqua  vcl  cx 
fenatufconlulco  vindicarc  itcrcduaicm  lurc  ciuili  poflcc  Li.i^vU.tod.ttt.y nd, 
it^tt.Scc  deuique  aliam  bonoraui  poncfitoncm  aenofci  ex  edi(!2o»Dc  bonii 
libe(toraflM(aia  miles  Jibenosnoo  fiiiiTct ,  di£cae  iaiilcftdiccre.Qtio  tgt- 
tor  turc  in  bonisiJlis  paganicisab  inceftato  (uccedcre  prosimusagnatus  pof 
fitXidcmqi  dubitatio  ertt»fi  ponas  militcm  no  fcparafl^e  in  inftitucionc  bo. 
m  calVreliaa  paganicis>(ed  tamaiu  doos  es  femimbus  eiurdem  adis  heredet 
irtfliruiircquoruulccr  adicrit,altcr  repudiaaeric»  vt  in  fpccic  d.l.pduobHs  57. 
D  di  tcfiam.mtUr.Sx'^  cjuod  lcx  ilh  dc  tnilite  Iiberto  loquitur.  Nos  dc  ingc-  . 
nuo  nunc  traiti.nus.    Noncnnn   cor.iiiiutioncs dii  idunt  onini  cafu  pa- 
trimonium  miltiis  tacotiici  cdiCaccs,  quot  Ajnt  hcredcs,  icu  eo  cantum  cafu 
<^o  Sc  tciUtus  illc  Gx%  &  tcHameto  fuo  cadrcniu  bona  a  paganicis  diilinxe- 
rit  &  cs  tcftimcoco  vcraauc  bereditasadcatur  tUJmr§dtt.$.U.fittrrmMm  17. 
h  frit$€4anSLfA.  DMttfm,mUit.  Esifttmo  poile  rcfpoaderirOandam  hoc 
caiu  ^  Prccore  bonorum  poflcnionem  ex  captte  illo  edi^li  quo  eslegib.  s,& 
fcnacurconruitis  esm  (c  daturu  pollicetiir/.f/mV.i>.t// txltftb.i) fttmtuft.  Itt^ 
mr.pojfeji.dtt.  Etfl  cnim  vcrba  cdicli  non  nifi  dc  lcgibus,  &  ftnatufconrultis 
loquuntur,  Q^idni  tamcn  pcrindc  locum  habcmt  (i  quando  cx  conftituiio- 
nibusbonorum  polTcfiio  dcfcratur  ?  Ncc  cnim  coflicutioncs  minorcm  vnn 
liabcnt,quam  Irgcs  &  fenatufconrulcailicctncqilcges^ncquc  fciiatufconful- 
ta  fim*  (cd  iafic6  matorcm  qo^d  fimt  0f  fi^  Hf^^  fisnttafcofifiilca; 
Necproinde  mioiU«quomcftPnetorem  fiibiequi  Principum&conftito- 
tionum  PrincipaliUm  quain  Icgum  voiuntatem  Ijittmt  a8.f  «yflW  etusD.tft 
^mfk%t4mf.mM9rd.ieimt  ^tttfm  n,fjirtt  D.dt  T^uhlit.  im  rtm  sSl.  Eiulqi  bono^ 
rum  poiTcnionisexemplum  elegans  cft  a  nobis  alias  non  femel  allatu  &  cx- 
-f Ucafitta  tx  itf^Hmmm  isuDJt  imii^atft^  imufsQat^m*  I^s  fojtaiTc 
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AdmifTo  ctiam  co  vt  cx  illa  partc  edidi  danda  fit  bonoriim  poficflrio  cx  co* 
fticiitioiiibus  pcriudc  atquc  cx  lcgibusA'  fcra  urcunfijltis,N(»n  aliicrtamen 
pofle  compctcrc  qiiam  fi  cx  conUituiioncalicjaa  nominatiii»  bonorum  pof- 
fcHfio  dcfcratur,vt  difcrtc  fcriptum  cHtnd.  l.  vnic.  infia,i!l.  tit.  vttx  legil>»& 
/enAtufc.hor.or.iJoJfdet.  Porro  nullibi  fcriptuin  cf]c,cju6d  principalibus  con- 
ftitutionibiiscirca  militum  teftamcnta  fadis  cautum  fit,vt  fi  milcspro  par- 
ic  tcftatui,&  pro  parte  intcftatus  deccdcrcr ,  bonoruni  polfcflioncm  ab  in- 
tcftato  daie  Prarlor  dcUcrct.Vcrum  facilis  rcfponfiu  cft,Lxco  quod  huiuf- 
modi  coiiftitutioncs  inicftati  miliris  non  hcrcditatem  fcdbona  «Jcferunt, 
qucmadmodum  Papinianus  loquiiur  in  hoc    apparcre  fatis  dcfcrri  pcr  cas 
bonorum  poflcflj oncm.Bona  cnim  qux  ncc  iurc  licrcJitaricncc  iurepccu- 
lij  dcfcruntor,  quoinouo  poflTcnt  dckrri ,  nifi  dclata  bonorum  pofiifnonc? 
Addidi  ntciure  vecufu^yit  cxcludam  cum  cafum  quoagatiir  dc  tilijfamilias 
militis  intcftati  fucccmcnc:Nam  fi  filiusfamilias  milcs  tcftatus  fit  dc  caftrc- 
fi  pcculio,quod  pro  fuo  iurc  faccre  ex  conftitutionibus  potcft,  habct  vtiquc 
&  hcrediiatcm    hercdcm  tcftamcnt3riun-,fi  nioc'6  adirc  fcriptns  hercs  vc 
lif.Scd  fi  intcftatus  moriatur,  ncquc  hcrcditatcm  vllam  habct ,  ncquc  hcre- 
dem,quamuis  habeai  fucccflorcm  patrcm  occupantcm  bona  hlij  omniano 
pctita  vlla  bonorum  polfcflione,fcd  iure  pccolij  /.l.C"  i  D.de  ca/}ren/.pecui. 
Lfi!iMsfamt!tM  i8.Z).4fl  leo.falcid.Qxxcxmw  vcl  cx  co  maximcprobatur,quod 
nosvolumus,  Noneflc  nouum,vt  cuius  hcrcdiras  vcrceftcxtcftamcnto, 
nulla  tamcn  llt ab  intcftato  ,  ac  proinde  vt  ab  intcftnto  ncccflaria  fii  bono- 
rum  poflcffio  qux  non  cft  ncccfltria  ex  tcftamento.  Nihil  autcm  imercire 
an  dicamus  Militis  inteftati  boria  defcrri  ex  c6ftitutionibus,Aut  dtfcrri  bo- 
norum  pofleffionem  abintcftato,  apparct  non  obfcurc cx ccniunctic.nc rc^- 
fponforum  Papiniani  in  hoc  §,  &  Pauli  i»  dtH.l.fi dtmbns.  Nam  quod  Papi- 
nianus  in  hoc  ^.fcribit  militis  intcftaii  bona  patronodcfcrfi,PauIus««  d.l-fi 
duoytts ,  fic  crfcrt  vt  dicat  copetcre  patrono  aD  intcftato  bonorum  pollcftio- 
nem.taq',  intcrprctatiO  fcmpcr  &  neccflario  eapienda  cll  quciic^  dc  bonis 
per  legcm  aut  conftitutioncm  ajiquam,aiit  per  benaiufconfultum  dcJntis  a- 
gitur,nififi  qnando  bona  tanquam  vacantia,  vel  caducififco  dcferantur  vt  in 
i.vlt.D.de  ftiCceff.edtfi.Mii  fifco  vindiccntur,cuiufmodi  ca  fiinr,quje  iirdignis 
2U&cr\}nwr, t'x  lot  itt.De  }>i4  cjf4€Vttndi^n.  lusenimfifci  poienrius  cft  qium 
>t  cceat  auxilio  Fr^toris^quo  vtiquc  priuati  indigcnt  ad  liiccedcndunj,^uo- 
ticsncrcditatcfibiacquircrc  iurc  ciuili  nen  poflrum.NuIIn  enim  fucceftio  in 
toto  iurc  noftro  cft ,  qoam  non  fit  neccfl^c  vcl  ciuilcm  efle  vcl  pr.ctonam  ,  li 
cxcipias  fucccflioncm  oux  fit  pcr  arrogationcm,dc  qaa  Jnftin.  tn  ttt.  De  ac^ 
tfMtftt.per  /tdreoAt.  &  tllam  qua:  a  Diuo  Marco  inJiif^a  cft  tuendarom  Iibcr- 
lajum  caufa  Jc  qua  apud  cundcm  luftin./wfff.yp^.TJr  eo  ctri  ithert.c/ttif.hn.ad* 
Wirquamquam  hxc  ipfaciuilis  cft  cum  fitcx  Imperatoris  conftirutionc.Dc»- 
niquc  hiccafus  dc  quo  tradamus  addendus  cft  cn^icris  in  quibus  alibi/lripfi- 
nius  etiamnotn  cfle  neccflarium  vfum  bonorum  poflcflionis,  manca 
fcilicci  lurisciuilis&legirimi  potcftatc.Sed  pcrgamusad. 
rclic^uim  Papinianci  rtfponfi  intcr- 


pretationem*.  * 
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£RROR  QVARTVS. 

Di  ^nfkwimnfintmim  in  verficTitim  igimfiLfjJ^ 
^  fiim^diS^aMtrf» 

lc  vcrficulus  eft,qui  noncantum  Accurfio  quod  minus  mi- 
randu(uc(ri;c,verua)cuainlacobo  Cuiacio  jn  fuis  ad  Papi> 
niani  ^ucftionesComiiiciitariispliMdifficuItatishaberc  vi« 
ruscfttdlc  inquocxplictadoii  iiMierro  cg9,vteraue  ipforuni 
crrauir.Papinianus  igitiir  poflquain  fcripfit  quoanos  inpr^« 
ce<iciiiibuscxpIicauimus,Adita  pcr  Tititttniierc<litstccaftrenfi,&  rcpudia-  , 
ta  pcr  ^cnipronium  in(titutionc  bonorum  paganicorum ,  dcferri  patrono 
iurc  intcliiti  bona  ilJa  pagjnica,rubiugir,Ti//.-«fi^<>«r  poreritinHt' 
t/art  mdnnmsfforemtCumTttio mh$l Mnfgratur  nec  btnit  ctterisejHt  noneiumad 
em$f4m  ttfismentt ptrii/tim.Q^s  vcrbadc  Accurfius  &  Cuiacius  acccpcrunt, 
qoaii  rdrerenda  (jnt  ad  cafiim  poftcrioris  quxIUonis ,  quo  Scmpronius  in 
pftgaaicisjnftitutusomifcritiBerepudisuerit  hcreditatem.  £t  liicfrimoa 
error  vcriurquc  eft.Nani  praetcr  id  qu6d  dt^Uo  igUtir  non  miniis  Papiniano 
aoaim  cactcris  prudemibus  familiaris  quoties  poft  imcricda  uifputationem 
aJiqujm  rcdcunt  ad  priiis  prrpofitam  quarftionem ,  oAcndit  latis  rcucrtt 
PapinianiJ  ad  priorgin  Ipccicin  qux  crat  Jc  patrono  volcnte  contra  tabulas 
libcrti  pctcrcbonorum  p  >flcirionein  ftatimpoft  adjtioncin  7"itrj,non  cx- 
pcCtata  Scmpronijadicioue  vcl  rcpudiarioncApparec  etiam  id  manifcAius 
czdii^ioocNNiiimipofitaiailiis  vcrbis,^*^  rnnditm  sd  am/im  uflmmnA 
pertininfJi^itn  Ct  cum  ca£im  tradarct  Papinianns»  qoo  iam  omtila  ic  rcpu- 
diatacirct  }t  Scmpronio  heredttas»non  erat  cur  diceret  ad  caufam  teftamcii- 
ti  nondum  percinere  bona  paganica,qoz  pcrtincrc  amplius  nunquam  pof- 
fi:nr,ncquc  quod  a^l  pcrfonain  Titij.qui  inToIis  caflrcnlibus  ica  fucrac  infti- 
tucus  vt  nuiiuai  ius  aucrclccndj  fpcrarc  in  paganicis  poflct ,  ncque  quod  ad 
pcrfonam  Scmpronij  q  :i  abadcunda  hcrcduatc  qi  am  firmcl  rcpudiaucitr, 
iu  perpctuum  Ciiclulus  crat.  Scd  quia  in  propoliia  /ptcic  folus  1  itius  adic- 
rat,Sen)prontttsvcro  nccduni  adierat,occ  rcpudiaocrac,  bcne  Papinianus  vt 
id  comprobet  <)Qod  prius  dixerat>Noiidum  poflc  patronom  petcre  bpno* 
rom  poflefnonein  coiitra  tabuUs,rationcm€ongroamfubiongir,  qu6d  bo- 
mpaganicade<)oibusro!isdubitari  &  qosri  potem»oondtmi  ad  cau£im 
teftamcnti  pcrtincrcm.  In  co  quidcm  erant  vc  pcrtincrc  poflcnc,ni- 
roirum  fi  contingcrct  adiri  hcrcditatcm  a  Scmpronio  ,  qui  tamdiupo- 
terat  adirc  ,  quamdiu  ncc  rcpudiatione,  nec  tcmporc  exclufus  cilct 
^^.^enratori^  ^.C»de  $ur.  deltber.   Scdtamen  nonduin  pertincbant,quia 
iBco.qooquc  cram  vtpoiTent  numouam  pertinere  ,  rciiicccil  Scmpro- 
nittsdclatam  fibi  corum  bonorum  nereditatem  ccpodiare  roallct  quam 
adire*  Pocr6:ad  excludendam  interim  bonorum  polTeflionem  contra 
tabulas,  iuffickbat  qu^.nondnmadcauiamteftamcncipertinerent  »  li- 
<ec  -  adhuc  pertinere  quandoque  poficDt.    Nam  cum  bonorum  por- 
fcflio  contra  tabulas  vna  fit  ex  iis  duabus  pcr  quas  fijcccdjcur  ex 
tcftamcuto  vt  luftiniaous  aoftcr  rcobit  «p  ^iiiv/»  De  hntmm  pejf^ffltiu 
-   :  .  .  B^I^r  * 
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Ncmpc  quoniam  is  t]ui  pctit  contra  t.ibu!as  &:  rumppndo  fucccdit ,  &  fnc- 
ccdcndo  rurrpit,prii»$  cit  vt  bonn  cju^  pcr  cam  pcllcfrjoncm  at  ocarc  quis 
vclisnd  caufam  rci^^amenti  pcrtincanr,  qranj  vt  corum  nt  mirc  bonorum 
ponclTio  cnntra  t.-.b  las  pctl  poflit.Sf  nfiis  igitur  Papiniani  c(l,Titium  licrc- 
dcm  fcriptum  in  caihcDlibus  non  polfe  inuiiarc  manumirTot  em>  id  cft  apc- 
rirc  V!am  ci  pctendar  b.-^noruin  poflcffronis  contra  tabuias  libcrti,qiiorrui$ 
adicrit  ipfc  cafircnfc-m  hcrcdiratcm  cx  tcihmcuto^quoniam  aditio  illa  non 
i  icit  .vt  qiMCqiiam  lit  quod  per  bonorum  i  lam  polU  fficncm  patronus  auf- 
frrrc pofiit,ncquc'I  itio quincc habct ncc  habere poteft  cx  co  tcflamcnto 
a!ra  bona,quam  caftrcnfia,quacbonorum  poflelfioni  contra  tabulas  ni  rn- 
qu?m  funt  obnoxia  ,  ncquc  bonis  cartcris,id  eft  pr.ganicis  cx  qi:ibus  fuc- 
rat  fcrlptus  hcrcs  Scmpronius,quia  nf^mlum  ad  tcflamcnti  caufam  ilJa  per- 
linent.  Cum  autem  nihiHit  quod  hanc  noftram  intcrpretationcni  magis 
adiuuct,qiiain  propria  lignificaiio  diCtionis  we»w/^i/w,tant6  magis  miradum 
cf^,&  Accurfuim  S<.  Cuiacium,  quafi  id  confrlio  cgcrint ,  nc  Papiniani  (cn- 
tcniiamaflcciui  polVcnt  intcrprctatos  c(Vc  wtf-r/i»»?» prow^w.  Nullo  certce- 
xcmpio.  Eifi  cnimffc»pro  wow<^;.'wquibufdam  iurislocis  vfurpatuin  Icgi- 
mus  vtli»  l.i.D./if>Mrshereil.pet*>rJ./iJi/$m  \6.D.de  iiker.  (f;-poJ?hum.  Contra 
tztv.c nontlum  pro  mn  ftriptum  c(!c  miJhbl  repcrias.Fcfcllit  vtrumquc  quod 
put3ruiit,vt  diximus,hunc  vcrficad  eum  cafum  pcrtincre  qucm  Papinianus 
proxlmc  traftaucrat,  omilfaf  pcrScmpronium  hercditatis.  Cum  tamcnrc- 
•leat  P.ipinianus  ad  pi  iorcm  ("pccicm  de  qi-a  erat  qi:arf^io  propofira ,  id  cll 
dc  Scmpronio  adhuc  delibcrantc  aut  fibi  de^itam  bonorum  paganicorum 
hcrcditatcra  ignorantc.Sed  Accnrfium  tefclht  etiam  vi  jQara  lcCtio  duobus^ 
locis  corrupta.Primum  in  verbis  iUisatltraefl a  Tuio hereMr.r.Sic cnim  vul- 
gati  codiccs  habcnt  ah  intefi^ato adtta  efl  a  Titio  '  err^tfM.QvaU  ^  itius  in  ca- 
ftrcnfibusbonis  infHtuius,ctiam  agnatus  proximns  fnerit  vtdcfunifii  Jiber- 
ti  hcrcditatem  potucritadireab  intcftaio.  Vnc^ectiameff,qucd  in  illis  fc- 
t^vcnt)husTtttH4  t^tkr  heret  put3tAccurfiustra(M-ari  deboris  paganicis  qi;| 
\  itlus  poflidcat  tanqnam  Icgitimus  h<!rcs  &  ab  intcftaio.  Qi!od  cft  ridicu- 
lumtNam  fi  poneres  Titiuiii  adiiflc  calVrcnfium  bonorum  hcrcditatem  cb 
intcftatc,  (?ue  dtlibcrantc  adhuc  Scmpronio  dc  paganicorum  hercdltatc 
vcl  adcunda  vcJ  rep\n^iand.i,fiuc  poft  bctam  ab  to  rcpi:diationcm,Qi'^nam 
obfccro  dubicandi  cnu.'a  c(Te  pclTct  proptcr  quam  vidcrcuir  admittcndus 
patronusad  bonorum  pofrclfionem  conira tabulas  Jibcrri,quafi  inuitarrs 
peraditionem  ab  inteltatofaftam  aTitio?  An  fortcquifquam  cftqni  ful- 
picari  pofTit  (bJam  hcrcJiratis  aditionem  f.iHicere  pofVc  vt  fiat  locus  bono- 
rum  poflcJTioni  contra  tabuIas?Aur  qui  nefciat  illud  omnimodo  rcqi  Irl  vt 
hcrcditas  .idira  fitexteftamento  prius  qnam  patrono  ca  bonorum  pc  lli.  (lid 
compctat?Rt'i  fusfi  panasTitium  adiiflc  liherti  hcreditatcm  ab  Intcflato, 
confcqucns  flatim  Hct  vt  rcpudiante  fuam  inf^itutioncm  Scmpronio  bort 
paganica  dcbcant  adcrefccrcTitio  ctiam  }nuito,quia  ccrrum  cfl  in  militis 
perindcacinalteriuscuiuflibet  lcgitima  hcrcditatc  ius  adcrefc^ndi  poflir 
locum  habcre,nec  dc  militis  voluntatcautdc  iurc  fingulari  pro  miliribus 
confVituto  quacrcndum  quicquam  cfTc.Etfi  enim  milcs  qui  in  totum  dcccf^ 
(ttintcft.uusduplicis  gcneris  bona  rcliqncrit  caftrcnfia  &  paganica ,  non 
idco  tamcn  vidcri  potcft  duas  rcliquiflc  hercditates  ,  cum  diuifio  il- 
la  pairimoniorutn  ia  totidcm  hereditates  fada  dt  cz  conftitutionibut 
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ia  cifam  tdUd  <hinttitt  no»  ettom  in  cafinn  imcAati.  Deni^iie  imtrie^ 
illa  3:  ^  Papuitaiio  hici<iemer  prttpofite^niiftio,  De  Sempronio  paganictrri 

hcrcditatcm  cx  qaa  fcrlptus  crat  omittentcquicl  habcrct  diiHj^fi  Titius  he-  .  ' 
rcditarcm  caflrcnfcm  non  nili  ab  inrcftaio  adiiirc  prcponcretur  ?  Cui  cniin 
aiij  cjuam  Titio  poflirnt  aticrcfcci  c  bora  prgnnics  pcr  Scmpronij  rcpuiiia- 
eioncnr.  ?  3t  quo  nrc  nihintcibt-?  Ac<jui  PapmianiJSCLim ait  oujrltioncnd 
luQC  iiKerucnirct  'ftemlit  &titiioacarere  iliatn  (hibiutionc,L)uDfutioncin 
porr^  io  eo  eflc»(]u6d  yldei»atiir  «leficiens  portio  SefDpraDij.delMf«  ex  tefti^ 
inemo  adcreficere  Titio,<)ui  adii»  itm  esMftamemo  ctftrenfiuiD'  hereditato 
aJe^  tefttmemu  con6rmauertt»  n  libcrti^s  cntum  fmeibti  faccre  ampliu» 
in  totom  m>n  poncr.Ev  tsmen  concluciit  Papinianus  bona  paganict  iatefta- 
ti  iwrc  dcfVrri ,  patrojio  fcilicct  vt  fupri  cxplicauimus  ,non  Titio  quem  Ie« 
ncqnc  rgnuivn  cflc  ponit  ,nci]uc  aliqi.cm  cx  iis  qiii  ab  intcftato  fucccdcrc 
poliint,quod  tamcn  ir.iniuicomnium  crat  prxtcraiitrcndum  G  dciccitima 
iticccdione  iili  detcretida  Papinianus  renfilict^MuItoqy vcriiimilius  cli  quod 
Cottcto&pmat  foiHeTitipm  nonccommilitonem  leftMorisiQuamquam  ne 
hi  qtitdem  aecdfe  eft » vt  fcqucnti  capite  dicemtit.Ahertim  vulgatc  Jiedio* 
ats  mf  ndcm  qtiod  xqui  Accurfinm  Kfelllt ,  graoiui  eft  tn  iis  verbit  ToiMvr 
^pfwtherHmnftUrit  iHMtartmMmmfforem.Hibu  enim  vuIgatalcdioMi^ 
tMTf  pro  co  quod  PanH.Morent.fnei/4r;  Qnorum  vcrboru  ficuri  prorfijs  co. 
trarta  /'gnificatio  cft,ita  8c  Accurfij  inrcrpret«tioncm  neccfTc  fnit  ciin)  Papi- 
niani  fcntcntia  pngnarc.  Sic  nnmque  Pnpinianum  Accurfius  cxplicat  vt  Ti- 
tius  hcrcs  caihcnlium  ii  tanquam  ab  tnteitato  podideatbonapaganica  non 
'  |»o(lit  euitare  roanumilforem  ^  id  eft  cffugefoouoinini^s  contteniatur  a  ma* 
numiflore  (lue  per  bonorom  pofTel&onem  Vnoe  icgitimiyfiiieper  potftlhL 
'  mm  hereditatis  pctitionem  vt  paganict  l>oin  ei  re£tott  non  taftien  ctftrlL 
fil.  Qiiafi  vcro  catlrenfium  bonoruit)  prtuileglotii  ailquod  effe  podjt  io  per- 
fcna  illius  qui  cirn  cic  cai^renfibt:^  inititutus  cfrer,  maluitabintefttto  adire* 
hercditatcm,  Aut  quafi  traftari  poflit  de  boncruin  poflcftlone  contra  tabu- 
las ,  cijm  hcrcditas  ab  inicitato  poflidetur.   Qi  arc  ncc  hiiic  intcrpretatio— 
ni  conucnire  potcftratio  quz  fcquiturapud  Papinianum  ciimTtttomhtl mi^ 
ftrstur  ncc  li  #uuas  ciufde  Aecurlij  notam  ilipplcntcrx  Ifonis/ctltcet  Cafiren* 
ffhm  %  Non  folftm  quitPapinitnl  vcrbt  genmlti  generilitcr  quoque  lic^c-^ 
dpienda  fUat  vt  Titio  nthil  penkos  toferttor »  ideft  non  mtgis  er  pagt* 
iMci»l»onif  quikm  ex  eaftrcnfibo^  cnm  in  folis  cadrcnfibut^^ptOt «uet^ 
."Ifcrom  etiam  quia  ifuodinihifrtofertarTitto  et  caftrcnfibus,  noniitpKK 
ptcr  privil^gium  bonorum  caflrenfium  quod  hoc.cafu,vt  dirimusvnuflmm 
cft  ,  fcd  potius  q-ioniam  bonorum  polTcffio  contra  tahnlas  dequa  iblii 
Papinjanus  tra(ftir,nunquam  datur  contra  cum  qui  ab  inteftato  poffidet  hc- 
r^dicatem  ,  Pracfcrtim  patrono  cui  nec  aJiter  compctit  in  bona  libcr- 
ti>  qnamfi  hereditaslibenitdittfit  exteftamento»  &  quidcra  quamum^ 
<^  mt  boni  qusE  per  bonoilim  poflWoMi''eoiW4.li|^^  pcti  poir' 
imt.   Qgod>er^  &i)altui>tpud  Paptminluu  neehitk^mm^^tt^Mm^ 
^-tom  ctfum  traAariquo  cxterabona  non  ii4Tj|ittnif^M  idquemtfiiiiiijk 
pertincanr.    Alioqui  etiam  Titio  auffcrretur  qaod  fjlK|Kiganicit  aifftlflp 
reiur,  ii  Titius  etiam  paganica  poffidcret.  Ettamcnponitif^aPapinianuil 
tanqium  diueria  fitm  Tiik^.  ioquit  j  mhUiU(^Mfmr  9.  net  kpnie.  cmuhi^ 
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Quadccaufafortiflrisfadumcft  vi  hoc  quoqueloco  vufgaris  lcdtio  cor- 
rupta  fit  qxix  h  bct  cnm  TiUomhil aufcrArurtn  Ifonis  (*terts.    Otnnino  \wAc: 
ILllct  cnim  ma:ic.i<Sd  mut  h  ratio  pcr  qnam  probandum  fuit  non  conipcte- 
re  hoccafu  bonorum  poncffioncm  conti  A  tabulas  libcrti.  Nan»  ciiui  tclba- 
torduplicis  gcncris  bona  rcliquiirct.calircnfia  quardam,  \  paganica  alttra, 
non  aliier  probari  potuit  bonocum  poflcllioncm  coiitra  taDulas  libcrti  hoc 
cafudari  non  poll'c,quamli  probarctur  ncquc  in  bona  caltrcnfia  p<j(]"c  ilJain 
conipctcrcquarnuis  cxtcftan^ento  adiu  clfct  callrcnfis  hcrcditas  ,  ncqc  c 
in  bona  paganica  qiiamdiu  Scmproniiis  p  iganicam  hcrcditatcni  nun  a- 
diillct.Prius  tamcnon  ni.igna  indigcbat  probationccuin  notifiimi  iuriscf-, 
fct  bonorum  pollcnioncm  contra  tabuJas  nunqita  dari  in  miJitis  tcQati  bo- 
na  caltrcnfisji  Jcoquc  fatis  fiiit  Pjpiniano  hac  partc  iia  fcnbcrc  cum  Ttttoni 
Utl  anferMtnr.^ix  6l  ipr<t  qu^llio  propofita  hoc  ipfum  furponit  pjo  vcfo.  Ac 
poltcrius  tanqu.im  diflicilius  probandiim  Kiit.Probatui  quc  rationc  ilJa  qua: 
/Vquitur  in  finc       qn^  ia  a  nobis  cxplicataclt,quoci  bona  cjtcraiicl  clt  noa 
cillrcnriainondum  percincant  ad  caufjm  icrtamcnti  qjandiu  nontlum  aJita 
cft  a  Scnipronio  hcrcditascxtcftamcnto,licccquodartinccad  carircnlia  >a 
Cfnfirmatuin  lit  libciti  tcftaiucntu-i)  pcr  aditiuncn  Titjj.  Atquc  hxc  qui- 
dcm  fufficiatad  crfus  intcrprctationcm  Accurfij,cui  fanc  igno/ccnduin  po 
tius  &  mifercndum,quam  fucccnfcndum  clt,qui  in  liKi  tam  corrupri  irrcf - 
pretationc  laborauit.Scd  illud  miradu  magis.quoci  vir  doctiflimus  Jacobus 
Cuiacius  fcliciorc  natus  fcculo,  &:  1'Iorcntina:  lcaionis  authorii.itc  adiutus, 
P.ipiniani  tamcn  fciitentia  non  fucrii  anccuius,ncc  anin-aducrtcrii  P.ipini^- 
num  tn dtH.verfic.T ttitu  ;^rttr,rcdirc  ad  priorcm  quiTlli'jneiii,pori  finitam 
ill  Md  quam  dixcrat  intcrucnirc,&  quar  Iicct  poflcriorc  loco  propofit3,aita- 
incn  tanquam  antcccdens,&  a  q-ia  pi  ior  pciiticbat  prius  dccidciula  fuir,hoc 
crt  poft  priorcm  quidem  propc)fitam,fcd  antc  ipfam  Uccifjm.Alioqui  non 
taqnam  intcrucnicns,&  jntcrpofit  ijfcd  laqitam  fi  bfcqucns  quxllio  tra<fla- 
ri,ncc  ii)fcri,fcd  fubiici  dcbuilVct  Et  vcro  poltquau)  Pnpiniamis  dixcrat,  O- 
nuttctc  inllitutionc  fuaScpronio,bona  pagwiicadctcrri  lurc  intcflaii  patro 
no,fieii  fanenon  porcratvt  fubiiccrct  nili  pciabfiirdc  quod  fcquitur  #wz/rr/! 
7ittw  tgitnr,  non  inuitari  co  c.ifu  patronu  pcr  adirimcm  Tit*j  ad  pctcdi  c6- 
tra  Iibcrti  rabulas  bonoium  poflclfioncm.  T.im  cnim  id  ccrtum  crat,quani 
ccrtum  cft  bonoruin  polTefli  jni  contra  tabulns  nullum  cifc  Jocum  poflc  in 
bonacaftrcnfia.ncqucrurfiimabintcftato.&aducifus  lcgitimum  intcfta:i 
fticrcilorcm.Scd  &  in  co  vidctur  crralic  Cuiacius,quod  ex  J.i.i.C.  de  tejUm. 
fWf/fA.idditdu3s  illascxccpiioncsad  Pjpinianum  qu^  ponumur  i«  d.t.\.(\  r.5 
Titii.sScn.pionio  fubftirutus  fit.-Aut  nifi  probctur  voluilfc  Iibcrtusmilcs  vt 
bon.ip^i^^uicarcpudiantcSeinpronioad  1  itium  pcrucnircnt.  Ncc  cnim  i- 
fta  fuHicd  ent  ad  inuitandum  manumihorcm  ad  bonorum  pollcflioncm  c6 
tra  tabulas  liberti,nifi  ctiam  illud  concurrerct,vt  Titius  omiflr.im  d.clatam- 
quoScmpronijportioncm  ad  fcpcrtincrc  vcllct  ,eaniquc  aguofccrct  :cuni 
ncccflc  fitaditam  circhcrcdiratcni  pctiiamq',bonoru  pol-!lirionc.ib  hcrcdc 
/criptopriufquani  pofTit  paironus  petcrc  cotra  tabulas.  Aliaquccft  fpccics 
qu*  fupradiclascxccptioncs  duasadmittitiw  <i./.i.in  quafcilicct  non  dc  bo 
Uoru  polfcffioiic  cotra  tabulas  3gitur,fcd  dc  adcrcfccdi  iurcquod  habcre  vo 
lcbat  hcrcs  inftitutus  in  paganicis,cu  alius  hcrcs  inftjtutus  m  caftrcfibus  hc- 
rcditatc  repudiaflcr,&  cui  mhilaliud  obft4bat,nifi  tj>  dc  militis  teftamcnto 
*  agebatur 


i 
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igebator,in  (juo  regMlanwf  Ii6cft locai  inri  z^attcidi  pr^tcrquam  diiobM 
^scaiibiisyStahcrakcriibbftitattisnttAut  (i  ca  militis  voiutaslruiircprobt 
tur  vt  iori  adcrcrcemli  peti^  ooim  fuccc^ni  imcftattloais  cdiBt»fi«m^ 
.  •dmocluni  'm  fupcrioriDus  cxplicawmos» 


ERROR  QVINTVS^ 

A  V  fi  T  lcx  duts  partes.  Prlor  ponit  infittotain  a  miltie  cfr 
inilitoncm  in  boilistaiiramino<i^caftrcn(ibus>Poftcriorvo» 

ro  io(]i!'tiir  Jc  cxtrjneoheredc  fcripco ,  (ed  ira  vt  nonapcriit' 
an  tn  c.iircniibus  tantunn  fcriptus  illc  rit,anin  folis  paganidSf' 
an  iii  vtMri|uc ,  An  Jcniq;fimplicitcr  h  indiftinGtc.  Hinc  va- 
ri.r  p!:!ncc|;  difcrcpantcs  iiollrorum  aUiiunc  iocum  intcrpretationcs.  Prims' 
eiUMaiiutii  reierre,ao  in  callrenribus>tam4m  inftitotus  ut  a  miliie  commi^ 
^to^n  extnncus.Prtof«  cafa  ioftitutioaem  £idim  ia  oiftraiiibos  boois 
tnht  a J  pagaoica.  Poftcriorcvcr^  oliistfBhi»  «piafi  ortore  cafit milcf  vidc»^ 
toriiircpfoprioac  militari  inftitutionem  facere  voluifrc.Poflerioreajutemb' 
iare  potiuscommuni.Cui  inrerpretationi  fauet  antithefis  illa<)0^eftin  ver- 
bis  Icgis.Prior  enim  pars  difcrtc  loquitur  de  comroilitonc  inOituto ,  Poftc- 
rior  dc  cxiraneo.ltem  c|uod  cx  qualitatc  pcrionar  inftitutarpofiic  non  obfcu- 
le  coniici  voluntas  tcllatoris,vt  ca  tanium  quar  m  caftris  qu^liit  commiiito- 
Jii in  folis  caftrenfibus  inftituto  reli^uiftc  intelTigator)  Quse prsEfumptio  nO' 
imiliter  capi  potcft  inftitaio  cztmieo.  Ncqoclm  bac  imcrprctstlooc 
torabborrere  virdodifltnius  lacobus  Cuiaciiisadjlloml^piiiiani  loamiv, 
dcqooftipra  dtximnst  CtoprobstIaudaupcosc|uiapudPapinianumad- 
icccrunt  vcrbuin  cemmUittnm  qood  ctiilnc^uix^ LxJdUitfiMn.  miltt,  Noat 
aiia  dc  caufa  vt  arbitror ,  quam  quia  ibi  Papinianus  rcrpondcat  iiluii  ipfiimr* 
quod  rcfcribitur  ni  prima  huius  icgis  parte,  Jnftituci(>ncn.  fnclam  in  bonis> 
caftren(:bus,  ad  paganica  trahi  non oportcre.  Secunda  ii.tcrprctatjo  cll, . 
Niiiil  quidcm  reicrrcan  commilito  jan  cxtraneos  anulitc  inilitutus  iic ,  fed 
tancum  diftiagacadDm  cflc » in  in  caftrcn(^s  ioftitams  fit  an  m  pa  ganicis», 
ft  rcilfcct  beooium  caftrenfium  inftitotio  nooqniad  fc  tiahat  pagaoica»  At: 
paga  nicortttnliatcafts6fia.£c  ratio  hiiios  diflimilitttdiiiaiUaaifatxar»quM 
fpc  c  i  alis  bonoru  m  caftrcnfiom  £ida  memio  coMfturipni^cat  vcrifimiU^« 
Tcilari  militc  voluiireex  priuiIegtomiJltari>exqoofitintcrcaEtera  vtpo^: 
in!?es  dcccdcre  ttftatus  pro  pai  tc,&pro  parte  inteftatus,  quod  non  perindc.- 
iufpicari  quis  pnftit  tacta  mccionc  paganicoi  u.Qnidni  enim  potiiis  crcdatiu:  • 
miles  taqua  paginus  tcftari  voluiiTcjCum  dc paganicis  folis  tcftatus  fuit?A&>-- 
qui  no  nocet  in  pagani  teftam£to  fa^tnctioccrtae  rei^aoc  ccrti  generis  bo».. 
siorukqiKHwnda  in  vwiocrib  pgfrfmiiio  A  tt  toin  gflu  faipttts  beKicatil^ 
mctur.£rgo  nec  eo  mmus  iaftiialio  fikfioiAboRis<paganicis  traiiatbrallca^- 
ftffCfi^jLmilite  Fafba  fit.Tertia iflterpretacio eft,fiue  cflftrenfi&tMntabdiib 
fiac  pa^nicoru  bonoru  heres  fcriptus  nt>&  fiue  c6miIito>fiuecitr]MWusdi»n 
modoa  milite  adhucinilitate  (alrud  enim  refpodendu eifcc In  vccecano}'no'> 
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Scd  vtroquccafuhcrcdcminftitutum  catummodo  habcrc  bona,cx  tjui&as 
inftitutus  eft,  in  cartcris  de  qulbus  milcs  fpccialiccr  uon  uirpofuit  luctcdcic 
lcgitimum  Iiercdctn  ab  intclbto.  Atfi  inititutio  no»i  cci  turu    bonoiu  U- 

llt.puta  caftrcnfium,aut  paganicorum,fcd  fimplicitcr,  co  cafu  fucccdi  cx 
tcftamcnto  in  bonis  omnibus.  l^roptcrca quod  liinpIicitLT  tacta  inltiiutiy  c- 
tiam  a  militc  tralicnda  fit  ad  omnia  tnilitis  bona  ,  h.iutl  aiitcr  411^111  li  de  te- 
ftamcnto  &  hcrcditatc  pagani  agcrctur.  Atquc  ita  Saly  cctus  aU  iiunc  lcgcm 
cxprelTim  tradit.Qaarta  &  poftrema  intcrpretati  j  tuu  BjKn,lioc  vnun»  iibi 
vclle  lropcratorcm,Vt  voa  inftitutio  non  trahat  aliain  ad  fccum  ambo  hc- 
rcdc  s  funt  arquc  principales,c}uod  contingit  co  dctiium  calu  quo  viim  cx  hc- 
redibus  inftitutusfit  in  boni$paganicis,a  lus  vcioin  cjftrcnlibus,  Jicct iiaJ- 
dus  non  exphcet.Alioqui  fi  tcftaror  vcl  dc  folis  cjitrcnribus,vcl  dc  fuiis  pa- 
ganicis  dirpofueiit,  non  polTunt  vidcri  dua;  inftittitioncs  ncc  duo  hcrcucs 
jcquc  principalcs,cum  vna  raniiiin  lll,ncc  idco  cjrtcra  bona  dc  qmbus  tcfta- 
tor  non  diCpofuitad  Jegitimum  intcftati  fuccdibrcin  ptriincant  quali  nnlcs 
in  his  tacitc  iilum  inftituiirc  vi.^catur ,  cjuomodo  diccic  lolcaius  lu  pagaiio 

M  prindp.  l.  eonfciuntur  B.  D  .de  $ur.  codtctll.l.ab  exhtred^n  i-6.  de  l  ^<</.i. 
Scd  ipiia  cclTnnte  cxprclla  tinlitis  difpolitionc,lcx  ita  dilponii.  Milii  ui.lJa  cx 
omniWns  intcrpretationibus  iurisrationi  conueniic  vidctui ,  ncc  vcrijis  ic- 
gis.Non  prima,  quoniam  ctli  lcx  ponit  dc  commilitoncm  iicrcdcm  inJiitu- 
tum  clTc  &L  in  bonis  tantummodo  caftrcnlibus ,  Non  tamcn  rationc  iJJu  ta- 
^niw  id  vidcri  debctquod  aliud  rcfcripturus  fucrit  Impwrator  ii  vclcxtia- 
ncus  inftiiutus,  vcJ  in  oonis  p.igiiitcis  tacti  inltitutio  tuilllt ,  lc-  quia  cx  ta- 
cto  itacontigcrat.Nam  liponcrcs  a  militcf<.riptum  cxtrancum  in  bonis  ta- 
tummodo  paganicis,  idem  haud  dubic  obiincrc. ,  vt  paganica  iJuniaxjt  ha- 
berct  fcriptus  hcrcs.Ca:tera  vcro  bona  omnia  id  eft  caltrcnlia  ad  Jcgitiinuin 
inteftati  fucccJTorcm  pcrtinerent.  In  omnibus  cnim  iniliranbus  tcitaincnm 
ita  ius  eft,vt  qui  ex  certa  re  inftitutus  fuit,  aut  in  certo  gcnci  c  bonoruin  ,  ni- 
hilaliud  cxtcllamcntoconfcquipollic,nccpropiioncc  adcickcui  iurc,nul- 
lahacpanc  faiSa  diftinftionc  bonorum  paganicorum  aut  caltrcnlijiu  ,  vt 
probaaimus  in  priEcedcntibus  fA-  le^t  fi  mtles  6.  l.ft  d:$oif:u  IJ.  D.  eodem 
tiiulo,  Necrurfus  exiftimandum  clt  h^ius  Jcgis  rationcin  ptttnduni  cllc  cx 
didionc  tanturninodo.  Nam  quod  lcx  poiiit  commilitoncm  in  caftrciilious 
tantummodo  inftiiutum ,  non  ita  accip.cndum  cft  quali  tcftator  in  comiui- 
litoncinftitucndocx  bonis  caftrwif^bus  dictioncin  illam  tantHMModo  idic^ 
ccrit ,  conccpta  inftituiionc  in  hunc  modum:Tf/iw  comtr.tUto  meitj  tnbor.:s 
fafitummodo  caflrf.ftlfHS  heres  mtht  r/Aj.  Scd  Impcratorum  vcrbum  liiud  clt  li- 
gnihcantinm  fic  tcftatum  militcm  vt  non  in  aliis  bonis ,  quiiin  in  cjiircnii- 
bus  commilitoncm  fuum  hcrct^xii  fcriprcrit.Nilnl  cnim  aiiiat  ai»  macs  ita 
dixerit  Titius in  bonis  tMfttummodo  cnjlrenjibiis  hires  ejh ,  an  ita,  Tti:ns  tn  bonit 
ca/henfibus heres e[l9tcum  fcmpcr  in  iis  tantummodo  fvripius  clic  intcl.ig.i- 
tur  dcquibus  folis  teftator  locutus  cft,  licuti  ncc  quicquamrctcrt  an  1  ttus 
illc  commilito  (:t  tcftatoris,an  cxtrancus.  Nam  nequc  cxtrjncus  in  caitrcn- 
libus  folis  inftitutus  alia  bona  ctlct  habiturus  c^uam  callrenlia  ,  non  inagis 
xjuam  commilito  tcftatoris.  Sccundam  vcro  intcrprctationcni  quac  non 
cxtrancum  a  commiJitonc  dillinguit  fcd  bona  paganica  a  c.illrcnribus ,  nc- 
quc  ratio,ncquc  Jcx  vllacomprobarc  potcft.  Non  magis  cnim  caftrcnlia, 
poliimtacccfloria  cllc  paganicorum>ciuam  paganiciciilrcnfmm.  Ncc  aJiud 
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a wttdnpMettlmfentnmimR  pOfomAkmm  hoau  f  ag^nlds  l&lpnit 
iet>  vt  conftaftM  LLmdmm$^9m  dufdtm  Imtfmmoru     Be  cums  ta^ 
aitBiblius  authortacmoti  funt  i|tquiliancpriiiium  difttnftioaeai aaoc* 
acvaat^ic  cnini  potarunt  >Probari  cx  ca  lege  heredcm  a  milicc  fcriDtum  iii 
bonispaganicis^poflrcfuoiurcpcterccaftfcnfia  d  hareciiracem  caftrcnfent 
hcrcsin  cafcripcus  rcpu(iiaucric«nin  Jiquidbprobetur  militcm  noJuiflcca- 
ftrenfia  ad  paganicorum  hercdc  pcrucnire  :  Cum  c  contrario  Impeiatoru 
Ht  rcmctia  noaeiTe  in  iiJa  (pccie  iocum  iuri  a«icrefccadi,U  116  itqu:do  probc 
iwrtclbtoreaabootquoqatCiflreBfiacJpagaoieaffBiiiliercdeiii  pcrcinere 
voloifle*  Hufot  vcibca  boB6caai  diftrcatic  «ftiBMuiM  cft  ca  milef  tcibd 
volocrit  iorc  militari  an  cfiaioni>(cd  cx  /bUennitacibos  iuris  cfioiaBisftl  ob 
feruaci$>vel  ne^edis.Lc  quamuis  dc  boni&paganicis  fpecialiccr  Bc  cancunio 
doteftatus  fitjnon  eitadccaftrcnftbus.NuIlatamccaufaeft  cureb  magiavi 
deri  dcbcat  tcilatus  iurec6itiuni,quin  potius  hoc  ipfo  crcdcdus  eft  teftari 
voluilTc  tuKC  mi)itari,fiquidc,vt  uiKimus^eft  hoc  vniinec  poftremu  ex  priui- 
lcgiis  mjlirarjb*,vt  poftit  decodercpro  partc  ceftacus,&pro  parteintcftatas, 
^ocxi  p3gano  no  £quc  pcrauttitur»  nec  <fu6d  etia  paffanos  ccrt^  rvi  heredem 
BrfllNKrc  po(fitMrf  iKit.N6^.TtlctctBiaioiliiaftitBtiopcrpjg 
tHH|Btoi  ^a  iocccMi  TCtJie  alioqai  finHMlfi  ftt  voloifieiJlum  dccMlert  pro 
tartt  iiite^8tfi»atquc  ita  ccftari  contra  leges,  fed^aoaitiiljtie  illa  certav  rcl 
oibttDr  pro  no  adicAa  ,vt  dctrada  fundi  vei  bonorum  mcncione  ii^liiutio 
valcre  pofllit  tanqua  faita  cx  a/le  Luf.fi  exfwid»  D.  di  hered.mfhiJ.fu§tief  15. 
C.i9d.\ndc  fit  vt  qui  a  pagano  inftitucus  cft  ex  re  ccrca,  coca  nihilominus  he 
tcdkatcobtineat,non  etiam  inftitutus  a  milite,Nempe  quia  inftitutio  (tiO:z 
ftt  milit6ex  rc  ccrcasvaJct  ex  priuilegio  miJicari  co  modo  quo  fk^db  cft:  Fa- 
oa vcfb  a  pagaaoBfi  ao  aiodo  ooo  nkfta^cftiftdttMificri  Mait)  idquc  per 
loriaiiiterprctatioBlvtfiMonbuiter  adiuuctarfiifiiloaBicBCitiaftitatio  qu^ 
clioqui  n6  vaJeret  l.cktn  (jnii^M  i^.jy  deU^.ffi' ^t/7lw.Qgitporr6  non  crcdac 
eo  potiua  modo  tcftaci  voloiire  mi  i  (^o  teisiri  fuo  iure  pocuit,iia  vt miUtt  * 
iuris  auxiliu  habucrit  iaipIorandtt,quam  quomodo  tcftari  bcnc  non  poiuit 
citra  bcnigria  turii  itucrprctntioncPCredcdns  igitiir  cft  milcs  quoties  herc 
dc  cx  certa  rc  inft  ituit  tcftari  iurc  iiiiiitari  pctius  ^  coniuni  voluiftc.  la  vcro 
QiM>d  ad  tcrtia  interprctationcattinct,quaqua  ncgjri  nopoteft  qiiin  Gt  vera, 
Uccnda  laiBfi  cft  irct  bit  fe^  oallo  oiodo  ea  cOBataiiv*  Na  neque  prior,nc- 
que  poAtfior  pars  legis  loquiturdc  iaftitatioac  finipl«ittrfiA>(ccl  pnoi)' 
ni  mox  di  cemus,dc  infiituiioae  fiiftainboiii»cifli«ibai#poftcrior  cotfde 
|bi|0^fiiftt fic  in  bonispaganicis.Et  ccrte  parfi  ekrgans  eftct  legis  fent^a» 
ifux  iTtoncret  infticuticmcm  fimplicicerfiidam  ctiam  a  miiitctrahiad  boBC 
niilitis  vniucrfa.Cu'dici  ncqueat  qmma  bona  poflct  ciiifmodi  inftitutio  co- 
prehcndcre,<l  non  oninia  comprehcnclerct.Srti  fcfciiit  Salycctum  quod  po- 
ftcrioris  partis  vcrba  fic  habent:  Qjitdfiexiraneumfcrtpfit  heredeminuWz  vi- 
dclicec  boiionnC|iiuecaftr€num  liuejKiganicoram  iubieCta  metione:  Quaft 
wibaaMlditfiptiocit  parti»qngdt  booof  are  WB^ainpod^  caftrcnfium 
iaftiuniioarlay  itHiWBtB  fn»  appar  eat  poftvrfortm^^lrilio  eaManeo  Iun 
ftcie.cccipicndi  qui  non  fimphciccrinftitutus  (ir,fed  in  eiufilcm  milltlsbo* 
His  paganicis  qu«  ad^lifiliOlfiiBtcActi<fiKci|fiore  dcuoIuerecur,{i  no  alia  in- 
flitutio  fada  proponcretur,quam  coramihtonis  in  caftrenftbus.Reftat  viti- 
cna  ^oae  BakU  iuit  laicff  iciauo  iAititatioiMn^viMiB  aoo  ti  ahi  adalii  ia  cii^ 
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ucifishercclibus.nfquc  principalibus.   Quibus  vcibis  quirt  iibi  Baldns  velic 
ditticilc  eft  dicci  c,  li  totius  lcgii  vtramquc  partcm  confidcremus.  Nam  in- 
flirutu  pcr  iHilitc  coinilitonc  in  boniscailrenlibusjExtraneo  aiitcin  bonis 
paganicis  tiujc  quidein  crujit  inlbtutioncs,ficur  &  cUio  hcredcs  arquc  princi- 
paitsifcd  non  dc  quibus  poflit  uubitaii,an  vna  inftitutio  aliam  ad  retrahati 
cum  Icx  non  ponat  rcpudiatam  cllc  ab  altcruiro  hci  cdiraic,qua  proindc  po- 
nenilii  clt  adita  kuillc  vtraquc,&  canrcliu  a  c6militonc,&  paganicoru  ab  tx- 
traneo.Scd  vidctur  Bald,co,vi]oquutur,suin;irio  prioic  raium  legis  partcra 
c«plcxus  crtc  qujj  habctjMilitc  fic  tcftato  vt  caftrcnfiu  tnniumodo  bononi 
kcredc coiMilitone  inftituerit,c^era  eius  bona  vclut  inicft.iti  dtfu(5ti,a  matre 
iure  poifiJcri.Qiiafi  co  cafij  quo  milcs  dc  bunoru  fuoru  tantumodo  p.irtc  te 
fi^tur  duas  taciat  inftitutiones,Vna  eius  que  nouiinatim  inftuuir,altcra  vcro 
kgitimi  hcredis,  etiafi  de  eo  nihil  eKprimat:Excmplo  vidclicci  cius  quod  iii' 
pjgjno  dici  folct  fi  quiido  intcftatus  dccedat,tacite  vidcri  cii  fcribcre  hercdc 
«juifquis  luturus  ilii  cftlcgitimus  fucccflbr.Vcrum  ia  monuimus,.Milii^  q"* 
excertistantum  rcbus  tcftamcnco  fibi  hcrcdcm  rcribit,nulla  pofle  dici  ncc 
xe  inftitutione  ab  intcftato,quia  militis  quoquomodo  ttftati  volutatctacita' 
icxncquc  fupplct  ynqua,ncqucadiuuat,neq;inrerprctatur,nc  hoc  ipfo  faciat 
cocra  militis  voluntaccm,cu)aE  nonaliaftiilfe  crcditur,^  quz  ab  ipfo  cxprcfio' 
fuit.  Itaqvlcgitiinu  mihtis  lucccflore  lex ad  intenati  fuccclTione  vocat  r,6  ta- 
^ua  tacitc  fcriptu,vt  in.lcgaima  hcreditatc  pagani^fciJ  taqua  nulloinodo  in- 
£btutu.Non  func  igitur  duz  infticurioncs  vna  exprelfa  &  altcra  racira,n6  ma- 
gis  quam  exprcffa  duplcx,licci  fint  duo  hcredes a?quc  principalcs, Vnus  tcfta 
iDctarius,aIfcr  lcgitimus,  quia  vnu  hcrcdc  inftitutio  tcftacoris  tccic  ,  Aliun» 
fa cit  difpoficio  lcgis.  Dicendum  igicur  cft  Icgis  noftni  fentcntia  cam  eflc^vt 
in  propolita  fpecic  diftingui  oportcat,Vtrum  miles  comilitone  in  bonis  ca- 
ftjenfiDustantummodo  hcrcdcm  fcripfcrit ,  An  vero  ctia  extrancu  in  boni» 
paganicis: Vc  priore  cafu  bona  cius  paganica  qu<t  ad  teftamcnrariu  hercde  in- 
'foliscaftrifibus  infticucu  pcrtinerc  non  poflunt,ad  fola  dctuncti  matrc  tan- 
^ua  ad  legitima  hcrcdem  ab  intcftato  pcrtincant.Si  autc  etia  in  paganicis  il- 
Jiscxtrancum  hcredcm  fcripfcrit,ifqucadicrit  hcrediiatcm,  nonalius  quam 
cxtraneus  hercs  iHc  pagnnica  bona  pctcrc  poffir.  Qno  quid  certius  ?quid  a- 
pcrtius?quiJdcniquc  veibis  lcgis  conucnicntius?Nam  quod  iniiio  Icgis  pO 
nit  Imperaior  in  caftrcnfibustantummodo  inftitutu  fuille  commilitonem> 
htud  dubic  fic  accipicdu  eft  vt  no  tatiim  in  folii  caftrclibus  coinilito  ifillitu- 
lus  fit,ad  differeniia  pagonicoru,fcd  etia  folus  ipfcid  eft,nulIo  addito  coJic- 
rc dc.  Cui  confequens  cft  poftcriorc  diftinctionis  partc  fic  accipi  dcbcrcvi  c 
contrarioponencufiiinftitutucumcomilitonccxtraneu,&  quidcm  in  pa- 
ganicis  bonis  ficuti  commilito  inftitutus  tuit  in  caftrcnfibus.lta  cnim  fit  ple 
na  6d  abfoluta  antithcfis,oppofita  inftitutione  extranci  ioftitutioni  comilito 
ni$,3t  inftitutioivc  bonorum  paganico;  u  inftitutioni  cafirenfiu:  Vt  apparcat 
bona  paganica,qua:  in  priorc  diftindSionis  parte  dixerarJmperator  ad  mau^ 
riqua  lcgitima  hcrcdc  pcnincrcad  exiraneu  in  iis  fcriptu  pcrucnirc  dcbcre. 
Non  QUim  dccaftrenfibus  apud  Imperaiorc  quzrcbarur  ,  cum  dubirari  noir 
polfct  quiii  ad  comiliioncm  in  iis  inftitutum  pcriincri.ni,  fcd  tQnium  dcpa- 
ganicis^qDac  cum  dcfcr-ri  commilitoni  non  pofjct,nccclTc  crat  vel  ad  matrc 
taqiiaJegitimam  hercdefi  nullus  in  iis  fcripcushcrcs  fuiflct,  vel  ad  extranca 
€ui  &  iuillis  inftituinfi  dr«,a^  adiiifct,  pcrucnirc.txiraiicu  namqjlac  intcii- 
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lllfliiar^  MquecoaittiilkoAc,  ne^ue  Icgitimus  iateftitj  &cceflorfCnni 
iapnKcdentibus&clc^oaiaillconc  miytiito»^  dcl^itima  htatit  o»» 
trc  i  ( lutn  efTct.  1  am  ccrtum autcoi ilhMi  ctf  vt  dc eo  4ubitari  prob.-bilf^ 
|H>flk  ^uid  caufx  iucrttCiiffcle  iwetiaperto  Impcrator  cdfBlcrctur.  Deqoo 
tamc  ncmo  difputartVt  ncquc  dr  co  quid  fibi  vclim  podremi  illa  Icgis  ver. 
hi  yona  eius  in  te  tranjferrtHOHture  de(ideras'.i.\\iod  caraen  pr.Tcipuc  tuit  cx- 
plicancIum.Foflit  cnim  fortc  quiscxiiiimarc  confultu  fuilVc  lu  peratorc  ab 
aliquocx  crctiuor-ib.miJitisdaEiodiquisprodebito  bona  fui  quondadcbi 
coris  fibiadJsci  poftttlafCt«vt«i  Z^Mir*  6C»^$k§tMMtb.itul^efii4l,  Scd  no 
«fletinccrpretKtoprobabllis.  Quiclcaiiiiattiocrettradaflciotoulege  de 
■BilitU  bcredttatc  totiur<|;  fucccffionisiorc  (t  noo  niii  de  crcdttORS  iute  qnf 
rebatur?Quippe  oibilcftnMioebabet  ius  credicoru  cum  iiire  fucccflSonis,  ne 
CM  quiuc  ciim  teftator  miles  pro  arbitrio  diuifit  bona  tntcr  hcrcJcs  inftituc- 
do  ncrcdc  vnii  in  bonis  caArcnlibust.iIiu  vcro  in  p.ig3nicis,  quia  non  potcft 
ea  diuilio  crcviitortbusnoccrc  quoroious  id  qiioil  ab  iicrcdc  fcruare  non  po- 
termir»ab  alip  CQn(ct^\AtuT  cert,ij .^.i.tn  fiH,D,de Nfia.tntUt.  Scd  ctH  vnus 
tancuti^a  mtlite  fcrin^fi^^^^  beresin  bonis  omnibus,perindrpr>ti)iflet  il. 
b  «pKcftio  propcmi  ftc^ aaUo  tam  coJorct Ao  mititis  bona  in crcditorf  pro 
4cbitotriuievi  oporteret»NccbcfedA  pluralicas  &  patrimoniorudiuerntasi 
milite  cofticuta  difficiikat£aagcrcpotcft)maiorcmqidubitandi  caufam  vel 
Colorc prjebcre.Cnm  ergo  Iraperatorilludpoti^nimum  inrpiciat,&  diftin- 
guatjQ^ia  rationc  milcs  tcftatus  fit  in  diuidcdo  patrimonio  fcparandiTq;  bo- 
nis  caftrclibus  a  paganicis, Apparct  aliud  quidda  cuni  rcndifc  quam  qi>od  ai 
oudum  ius  C(editoris,rcruandique  crediti  caufam  pcrtincat.Sic cxiilimo^con 
luicum  fuiflc  Impcrator^  ab  lUo  ipfodcfundi  commiiitone  qui  bonorum 
taotnqimod&caftrcnfittrobercs  (cripius  proponcbatttr.  Nam  &  legisin- 
lcriptio  oftcdic  milit£  ci  SuHk  qui  confulebat  ImpcratorfeQua  dc  caula  mi 
"  nnsmirandueft  dcre  paru  dubiafuilTc  conrultationemab  co  prnpoiitam 

3 ui  magis  ^ma  qu^m legcs  fci rc  debuerit,^  cfli  iuris  impcritia  hicrit quo* 
ammodopro  peritia  rci  militaris.Credibileautem  eft,ita  vifum  fuiffc  con 
/uicnti,vt  quia  &  dctundi  commilito  fuiifet  Sc  ab  eo  Kcres  fcriptus,in  bonis 
licct  tanrumoJo  caftrcnribtiSitota  idco  hcredicatc  obtincre  deberct,  no  taai 
adcrefccndi  iurcquamex  priuilegio  milicari,Quafi  fauorabiliores  (incmili- 
tfi  bercdcsffi  &  ipfi  (int  militestbooKbtliores  eiia  bonorfi  caftrcoiifi  inftitn 
tioncs  q  an)  paganicorfi.Atqac  idcircocftm  nihil  aliud  precibosruiscmo- 
taiffct  nifi  quod  a  /uoc6militonc  qiti  matiie  fiipcrftiterciiqQcrat,  hcrcs  (crf^ 
ptose(rct,inboaistantumod6caftrc(Ibus,n6cxpreflb  eo,An  in  bonis  pnea 
nicis  intcftatusdcccfliiTctjan  vcro cxtrancij  in  iis  hcredc  inftituiiTet,Pctcret- 
quctransfcrri  in  fcbonadcfun»Si  omnia  ctia  paganica,  Rcfcribit  Impcrator 
nulloeu  iurc  id  dcfidcrarc,ldque  noniadiftinctionca.!hibita,quam  diJem- 
mate  fic  compolito,uuiailuc  dc  pagaiiicis  milcsteftatus  non  iir,pcrtinct  illa 
•diegitimu  inteftati  uicccirore  ac  proindca^  matre  rupcrflitcm « Sioc  dc  iii 
ccftacusfitinftiratohcf«decstranco»nonada]iu  qn^madhcrcde  ipfum  ta- 
jftitntu  peruenirc  debent«ii  modb  ts  adlQfit  hercditat^  NuUo  igitur  cafu  vi- 
deri  poteratcomiltto  iurc  defidcrtirc  vt  fvg^nica  bona  prartcxtu  csftrefiu  ill 
quibus  fcriptus  erat  in  fc  trisfcrretur.Diccs  fortaffcddcma  hoc  non  efle  ia. 
tcgrum  &  abfolutum.  DeciTc  namque  cafum  iIIum,quo  excraneus  hcres  in 
pagamcis  ioftitiituso^lit  adirc  bcrcdiutcm»iiucractu  arris  alieoiad  'U 
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bon»rum  gcmis  pertincntis }  (iuc  c^ua  alia  ^c  cau/a  ( ncc  cnim  prxfcribcR- 
dum  cft  hcrcdi,cur  cara  adirc  qolit  hcrcditatem  quan)  habcut  pro  fi.fpcfta 
l fim  teflATn.li^in finX>Ji ^uis  omtJf.caitfreJfMnJ.  ^uia  f9ttrstj\.  D.  ndSC» 
Treh.)Q^  vno  Cafu  ccrtura  cft  non  adc6  ccnfcri  iftas  quafi  duas  duoru  ho 
mmu  hcrcditJtcsjVt  non  podint  &  dcbcaiu  bona  paganica  pcrucnirc  ad  hc 
rcdcm  caftrcnliujvcl  contra>vt  vcl  totS  hcrcditatc  aducrfus  crt ditorcs  dcfc- 
dcrc  cogatur  vel  totum  folucrc  «  vi  fcriptum  cd i»  d.l.fi cer/t*rum  17.  f.i.in 
f  .D.det  Jfam  milit.^\c[u(o  fcilicct  Icgitimointcftati  fi  cjcfrnrctquiaJicct 
mi  espoflit  deccddcpro  partc  tcfbius ,  &  pro  pirtc  inteftatus  fi  vclit» 
inaxime  vero  cx  poftfado,quod  ncc  in  paganis  abfurdum  cHc  crcditur/. 
firf/i  24.  £>.  ^/#i//a^/<r^4»i.nullatamcn  cx  parte  intcftatus  dcccdcrc  voluit 
iTiilcs^^^ui  in  bonis  fuisomnibus  hcrcdcs  fibi  fcrrpfit.Scd  facihs  refpofio  cft, 
Confulto  prztcrmifku  ab  Impcratore  hunc  cafum  fuifl'r,quia  ciim  cx  fiaft» 
(ic  cucnit,  vt  vnus  cx  hcicdibus  inflitutioncm  fuam  repudict,fiuc  ob  !nc6- 
modu  &  onus  cmergentis iam atris alicni,  fiue  ob  pcriculu  &  mctu  hicntis, 
▼ix  cft  vt  alius  hcrcs  dcfidcrct  adcrefcci c  fibi  eam  partcm  hcrcJitati^,  quac 
omittitur,quomodo  in  fpccic  huius  /.i.rnilcs  in  caftrcnfibus  inftiti  tus^ciefi- 
derabat  ctia  paganica  in  fc  transfcrri,&  idco  dicitur  pars  illa  repudiata,eo  ca 
fu  adcrefccre  inuito  no  dcfideranti  d.l.fi otterMrH  j.i.in  fin.iuU  qt  6d  pcrmit- 
titur  ci  fi  malit  caftrcnfcm  hcrcditatcm  qi-a  adicrat,  rcpudraic,  c]uafi  ex  no- 
lia  &  in-prouifa  caufa,quam  pracuiderc  ncc  potucrit.ncc  dcbwcrir,  vt  in  fpc- 
<ic  I.ctim  heredttAte  55.  /.ftmimr  annts  6\.& l.pen.in  fin.  D.  de  ac<f  hcred.^itnl 
crgo caufar  fuit  cur  hunc casu  cxprimcrct  Iniperator  rcfcribcns  ad  confulta- 
tioncm  miliii$,qui  (um  totahcrcditatcm  habcrc  dcfidcrarcr,  hoc  ipfo  fatis 
fignificabat  opulcntiore  cam  efTc  quam  \t  poflet  incidcrc  cafus  illc  rcpudia- 
€ionis:Qui  tamc  no  obfcure  a  contrario  fcnfu  cxprcfl^us  cft  in  iisvcrbis  /jTff*^ 
4^^//!7rrf</ir*i/rm.Ha(flcnusiaItcnedubitari  pofl]r,aIiter  rcfcripturum  fuiflr 
ImpcratorCjfi  cxtrant us  illc  in  paganicis  inftitutus  hercditarc  rcpudiaflct. 
Nepc  iufta  co  cafu  foredefidcrru  miliiis  qui  fcriptus  hercs  in  cafticfibus  ctia 
paganica  in  fc  trasferri  poftularct:  Qiiod  porro  dici  n6  pciret  fi  confulcs  a- 
Jius  fuiflci  quam  couMlito  illc  qui  in  bonist3nturn©d6  caftrefibus  inftitutus 
proponcbatur. Alio  cnim  hcrcdc  repndiantc  qui  in  folis  pnganicis  fcriptus 
fucrat  no  idct)  tiasferri  poflentbona  ilKi  paga«ica  in  ahcru^quam  iii  hcredc 
fcriptum  cx  caftrenfibus,adcoquc  ncc  ad  hercdc  intcftati ,  proptcr  adirionc 
hm  fcmcl  cx  tcftamento  fa(ftam,  qu.T Icgitimum  ht rcdcm  in  pcipctuu  cx- 
clufiCici.d.^.i.tnftn./ficertAtit.Tsnto  igrtur  mngis  cx  co  apparct  vcrum  cflc 
quoddicimusconfultufuiflclmpcr.itorema  commilitonc  in  caftrcnfibu* 
bonis  inftituto.Idtoquc  nccdubitandum  cft  mco  iucicio.quin  fcripfcrit  8c 
rcfcripferit  Impcrator  f03W//si/irtf«f»»  /*y«j<,addita  Jidione /*,qua:  i\  116  dccA 
fct,longc  faciIior,&:  ea  ipfa  quani  nos  dicinius  intcrprcratio  ctiilibet  obuia 
patctci.Ncccft  quod  quis  putct  idc  vifum  fuifle  Acciirfio  qtiod  ne4jis  ,vt  in 
poftcriorc  huius  Icgis  partc  poncndum  fit  inftitutunt  hcrcvlcm  vnu  m  bonis 
pnganicis,&  quidcm  cxirancum,  in  caftrcnfibus  vcro  alium ,  vt  cx  glofla  i- 
pfits  apparct  in  vcrb.  e\tranet!mi\h'\  fcribii  lUc  in paffarictSyyf/tiim  vero  m  c4 
y?rr«/Z^«/.Euidcnscnim  mcndum  eft,&:  pro  4liMm  Icgcndum  atmf/ ,vt  con- 
ftjt  cx  prarccdente  glDfla,adquam  fc  rcfert  co  loco  Accurfius.D  xcrat  cnim 
feparanda  cflc  bona  caftrenfia  a  paganicis,  vt  paganica  poflint  ad  fc  tiahcrc 
cafttcjifcm  licreditatcmjnoa  C9nua:Quod  nos  iuprii  rcfotauimus. 
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£RllOll  SEXTVSl 
imtrfim  ixfitndo  mm pfr  ^n»tMm,f^iBM  pt  inllimiU  s  mUtt^M  k fS-^ 

gM9^d  L^C^9dM  tifijMiity 

qMO(^iic  lcx  habct  communc  aliouid  cum  co,dc  quo  pro- 
ximcincidcntcrtradauiiiius,AatcfiiailiiiiIes  in  dubio  crc- 
dcndut  fit  iore  miljtari  tciUtus  efle » an  ittte  ^tnmuni*  Nam 
koc  botiffinili  loco  probare  folent  interpretcs,  Tcftamen- 

 \  tum  miiitis  quantum  ncri  potcft  laloi  rationc  rcdi  fermonif  • 

feduci  ad  ius  comunciNcquc  aliam  hnius lcgis  fcntcntiam  cflc  arbitrantur»* 
nili  quod  aJdu  BjlJuspolTc  idcni  tcftamcntum  valcrctam  cx  priuilegio 
quam  dt  rui  c  <'niuni,cx  lis  vcrbishuius  Icgis  tvfiitHt  o  ettam  ture  cimum  ac- 
eepit  AHflorttatc  iit  rurfum,  rcft.imcnta  omnia  ctiam  militaria,  interpretan- 
da  cife  rccimuui.i  lus  communc.  Qux  omnia  vidcamus>an non  ficut  aratio- 
nc  iuris  abhorrent|ita  9t  ab  lmj»eratorii  reRfi^verbi^ne  huius  conftitotio- 
iiis  aliena  (int.De  /pccie  Icgis  inter  omnes  conftat :  Proponebatur  Vaferia- 
auscentarioteftamento  fuu  hcrcdcm  rcripnfTc  Hliam  cx  duabus  vnciis)  vxo 
rem  verb  ex  vnciajnec  de  refiduis  Dortionibus  ^uicquam  fignificaflc  ^  id  eft 
BC^iieiieredcm  iniis  quequam  inuituifTcncquc  declarane  an  quodadeaa 
pertincrctjdcceJcre  intcflatus  mallct  Icgitini6rq-,haberc  njcccflbres,  Quarrc  * 
Datur  quomodo  cllct  diuiJfda  hcrediias  intcr  fcriptas hercdcs,&  an  rcliqnx 
partes  hcrcditatis  de  quib*  milcs  nihii  Uirporuciat,Jegitii«i$  fucccflbrib'a- 
quacn  ab  intcdato  dcferreniur.Dubitationcm  laciebac*  quod  cdftabat  raili* 
temteftatam(ui^ittreacpriuiIesio'milttarj)MilitisaoteprjuiIcgium  illui 
clie  imer  caetera  vt  podit  decedcre  tcflatus  pro  parte,&  pro  parte  intefiaihis» 
Itaque  ci^m  as  Ikic  I  tarius  ex  duodccim  vrKiis  conflcty  nec  miJes  -nifi  de 
tribusvncii$dirpofuiUet,rclationetamcn  fa<5a  ad  aflcm,pcr  vnciaru.«xpre(^ 
fioncm  3c  dcfignationein,(]n«  aflis  oartcs  funt  intcgralest  «on  abs  re  vide- 
ri  potcrat  cam  fui(Te  cciniirionis  voiuntatcm  vt  ex  duodccim  vncijs  dua$ 
habcret  filii,  tcrtiani  vxor,relic|Uus  dodransad  Icgitiniu  initftatrfiiccclTorf 
pcrucnirct:Qiicadmuduui  acciderct  d  ex  fundo  Corncliano  filiam,cx  Libo- 
niano  vxorem  heredem  inftituiflcr, nec  de reliquo  patrimonio  quicqua ca» 
«iiTct.  Nemo  eniro  dubitaret  quin  caeteris  in  bonis  omnibus  deccffiile  inte- 
ftatiis  videreturJL^mr/r/  6.Ux  miik^i  iu$.vk,  cr  hgk^ft^^^DM  ttj^mmm^ 
Ar.ContratamenrefcribitIiHp.Antonin.  Quamquam  militum  teftament% 
iuris  vinculisnon  fubiiciantur,  cum  proprer  fimplicitatcni  militarcm  quo- 
mo''o  vclinr,5i  i^uomodo  poflTint  ca  fjccrc  his  conccdatur ,  Tamcn  in  cen- 
tunonishiiius  tcilaniento  uiilitutioncm  ctiani  iurc  con  muni  acccpilFc  aii- 
thoritatcm.Nam  cum  patcrtamiliasrinquit,  filiam  cx  duabu's  vnciis  ,  vxo- 
rcm  vcrp  ex  vncia  heredes  cripferit^nccdereflduisportionibus  quicquam 
figntficaotHt^in  tres  partes  diuififlc  apparet  efi  hreditatcm » vt  duaa  babcat 
ipiat  rexrantem  accepitytertiam  quar  cx  «icia  heres  cft  inftituta.  Idem  crgo 
iuris  hac.parte  cfl,inquiuntinterpretcs»in  telbimentQ  militis  quod  in  tefta* 
inentb  pagint;Vt  quia  iure  communi  paganorum  fic  diuiccnda  cflet  herc- 
dit.is  l.%rttrdum  15  §.iJftita  fcriptum  47.^.1./).  dt  hered.  hifl.  ttd.M»^  caden» 

iiuidcndiratio  &  pro^ortioiatcilamcmo  nuitfis  jMuctur.  Hoc  vciocur 
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iu?Niri<)uiatcfta(n«iitum  mi]iris,inqi!iunt,rcdiicitur ad  iuscummHnccjui-^ 
lu  tieri  poted  falua  rationc  rcdi  rcrmonis  vt  Baldus  diccbat.  Quod  li  ica  eft 
plane  non  video,Cur  no  xque  dicendum  fit  Militc  fic  tcftato  vt  cx  fundo  a- 
iiquohcrcdcm  rcripfcrit,nec  dc  rcliquopatiimonio  quicquam  dixcrit,tot4 
hcrcditatcad  ciim  pcrtincretjui  cx  fundo  fvriptus  (itiQuandoquitic  iureco- 
muni  etia  in  pagaiii  tcftamento  ide  fcruarctur.ncc  ratio  rcdi  fcrmonis  re- 
pugnarct,quialicct  fundi  appcliationctota  hcreditas  no  fignificctur  ,  fundi 
tamc  metio  dctrahiturcx  ca  iti^ihiiKionii (ormwhTmiti exfundo C^rnc/uina 
herts  tf/?o,quadetra(fla  fupcrfunt  vcrba  illafofa  Tttiusheres  ejl»:<\mh\ii  rcde 
datur  hcrcditas  ncc  minus  a  milite  quam  a  p.igano.  /.  u^  fiex  fundo  /.  (fu§uei 
^.$.Jt  dno  (fr  ife<j.eod.ttuDe  hered.inflttA(\  nimiruiii  prjcfcntiens  Salycetus,  & 
vt  oUicdioncm  hanc  cfl'ugcret,dixit  fcparanJjm  inftitutionem  quam  milcs 
fcccrit  cx  fiindo  aut  ex  alta  ccrta  rcccrtovc  gcncre  bonoru,  ab  ca  quar  fada 
fit  pcr  quota  id.cft  pcr  vnciaru  diftributioncin.Nam  inftitutionem  illa  quar 
per  quota  fadla  fit  trahi  ad  bona  cartcra,  non  itcm  illa  qur  faela  fit  cx  fundo. 
Scdqurro,hoc  ipsu  curita?Anfortcqu6drccti  fcrmonisratio  nojrcpugnct 
quominus  fextitis  aui  vncix  appcllationc  totus  as  fignificctur.rcpugnct  au- 
tc  nofundi  fignificationc  coprchcndatur?  At  dici  hoc  nullomodo  potcft.  T» 
cnim  ccrtum  cft  appcllationc  vncijc  vcl  fcxtaniis  totCi  aflem  non  (ignificari, 
quam  ccrtu  cft ,  ccrtarpartis  nominc  totum  non  contincri  /.  verbts  dutlibtu 
in  fin.j.D.de  vftl.^ pup.fuhjl.L Lnctus  -S.^.f  die habebdt  in pn.D.ad SC.Treb, 
Fatcor  virilis  portionis  apncHationc  intcrdu  ctiam  totan»  hcrc.  itatem  con 
tincri  vt  Vlpianus  noftcr  fcribit  inivtrtlii  i^^yde  verb  f^nifi.Sed  aliud  cft  dc 
virili  partc  traftarc  aliud  dc  partc  fimplicitcr  qux  ab  imtio  fit  ccrta.  Virilis 
cnim  abiniiio  prorfus  inccrtacft,ncc  nifiper  conci:rfum  ccrtaconflituitur. 
Itiquc  intcrlcgararios  vocatos  cx  virilibus  partibuslocus  tft  iuri  adcrcfccdi 
i.f  duobus  \6.$.vlr.de  le^atA.  cui  tamcn  locus  non  cft  intcr  vocatos  cx  «quis 
p3rtibus,qui  ab  initio  ccrtas  partcs  habcnt  LpUxe  \      f  contttncltm  eod.ttt.l, 
re  coniunlh^^MlegAt.i.\iku\^(u\\\i%  Decude  50.  Kati.i  ig  tur  rcddi  nulla 
potcft,  cur  inftitutio  a  militc  facla  pcr  quotam  trahi  ad  bona  ipfius  oin- 
nia  dcbcatpotius,quam  qiior  fada  elt  cx  fundo.  Quinimo  fi  vcrum  amamus 
tnaiorratio  fubclFc  vidctur  vt  inftitutio  cx  certo  fundo  fafla  cxtcndatur  ad 
vniucrfatcftatoris  bona  quam  qu;r  fadacft  pcr  quotam,quia  fundi  meiuio, 
vt  fupradiximus  ,  dctrahitur ,  &  pro  non  adieda  habetur :  At  non  finiilitcr 
vnciac  aut  altcrius  quot«  cxprcfTio^Vt  cx  co  npparcr ,  qu6d  ccrtis  vncijs  cx- 
prcfrjsadcrefcuntcartcrxaflisvncix  dcquibus  nihil  tcftator  difpofuit  di~ 
•  aAl.  interdum  ^.i.ex  d.f.vtdeMmHs,  Qu.r  tamcn  aJcrcfLcrc  nullomodo  pof- 
fcntfi  vnciarum  mcntio  iuris  intcrprctationc  ac  potcftatc  dctrahcrctur, 
Cum  dici  folcat  ius  adcrcfccndi  fimilc  cflc  alluuioni,  quia  deficicns  portio 
non  perfonar  adcrcfcit  fed  portioni  /  fTttto  35.^.  i.D.  de  vfufr.Ht  ex  hoc  rur- 
fum  intclligimus  non  cfl^c  bonam  raiioncm  quam  adfcrre  noftri  folcnt 
cum  qu«ritur  in  teftamcnto  pagani.  Cur  inftitutio  fafta  cx  minore  vncia- 
rum  numcro  quam  qu.T  afl^cin  implcant  tralntur  ad  totum  afFcm.  Aiunt  c- 
nimidficri  quoniam  alioqui  contingcrct  vt  patcrfamilias  pro  partc  ccffa- 
tus  dcccdcret,  &  pro  partc  intcftatus:  Qood  fi  vcre  diccrctur ,  vtiquc  a- 
liudiurisconfticucndum  cflct  in  teftamento  :iiilitis ,  qucm  nihil  vctat  dc- 
cc^crc  intcftatum  pro  partc ,  Et  tan)cn  non  ita  eft.  Pcrindc  cnim  diuidi- 
tur  hcrcditas  tota  in  trcs  partcs  d  milc»  tiliim  inftitucrit,  cx  fcxtatc,vxorcm 
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vief^etfiicittatq^^ie  (i  ipi^anoficiaAuiii  cfrcttefLmemfivtliarclcifaabcc^ 
Scd  &>fi  ratiobofu  ctlec  {ea(ierctar«licteftaco  |9igano,vt  plurcs  qt^tndao»^^^ 

clecim  vnctas  tmcrllcredesKripcos  difti  ibuiirct  tranfcundo  ad  dupondiuin/^ 
Nihil  caufjr  fore  cur  partcs  quae  fupra  duodecim  vncias  cffent  >  dccrefcerc 
beredibusdcbcrcnf  prorataj'quoiiiot!o  dcct  erccrc  ilbs  fcriptum  cft  i»  d.U 
tnterdttm  ^./edficxcefpfrii  ^  rn  §.(^ fiflHns  tnjluod  ttt.  Ncc  cnim  vcrendunr 
circt  ne  qiu  ex  partc  tnrcnacus  dcccdercc  >  qui  dcpruribus  quain  duodccitiY 
vnciia  tellatus  cllet>  Et  camcn  nihilpenitiM  incereU  in  telljtor  in  diftribucn- 
da  pcr  vnchishcfcdicatc  lcghinMitB  iBodam  cxcdlcrkpliircs  quam  dmMiv-» 
cim  tmciat  dtftribucndo»ao  paaciorcs  diftribucrit»  Cftm  vcfoque  ca(u  as  «0^ 
ftaioria»  id  cft  oaem  tilii  tmacor  pro  afbkrio  fiittit  ex  coc  vncH»  qiiot  vo^ 
iiitCMi^cccuradafllemiuriSiqurduodechn  VDdts  Cbiiplcnir  »  £idcmduiw 
taxat  proportionc  fcruata  inafleillo  iuris,  quarobfcruafa  fuic  inaffir  tcfta- 
toris,ne  quid  contra  cius  voluncucm  fiat.Ncc  minus  obieruacionc  dignum- 
Hludcll,  c]uod  tamcn  piuci  obfcruanc,  qii^m  difpar  ratio  {itinnitutionis  a' 
pagano  Uax  cx  ^iKio>&:  inftituiionis  ab  eodem  £i<^  per  miotafn,adc6que- 
M  voles  cx  vncMk  Elftcniiii  vcrique  ia(licuttoni>coiD«uac1lIad  cil  vc  traha- 
«ir ad  tocamaffcin  y.  difl^miatamctt  iBt cft» ^ood  a  pagano iBftitmaa c« 
vncia  totam  heredkacem  rchquam  obtinct  lure  adcrefcendi  rNon  itte  fimi>* 
Iktf  qtil  ex  ccito  fii  ndo  (cripcus  fiik.N  i  m  c  um  ea  fiindi  memio  pcriuria  iti-. 
tcrpretationem  detrahacur  vc  faaocabtlicer  adiuuecur&  coo/cructur  infti- 
tucio  quaralioqui  non  valcrcr,t]t!cmadmodum  fnpra  dfximus  cx  d.i.i.f.Ji ex- 
ftt$d»  lufuoiies ') .^.fifduo  (s  i.ft<f,D.di  htred.tnjlu.l.cum  ^nid^m  i^.De  Uher.f$^ 
f^lkmm.non  potcft  iure  vllo  adcrcfccndt  c^cre  ad  cotam  iicredicatem  obti> 
ncadana  heres>quidctra<Sbfundt-niencione  non  in  aliarequatnin^toco  aite 
ftriptus  reperitur  verbis  illis  gcncMlilMia.qaarlbla  cs  inftitutione  remancnt 
Tnint  h§M»-tfi9*   Neq>te  fanc  poilet  ius  adcrefccndl^  habere-firriptus  hcrcit 
cx  fando> n&odliiaemio  non  decraheretur rquia  cuin  portio  non  nifi  por* 
tioni  adcrcfcat ,  certom  eft  fiindum  licecheredirariunYnon  eiTc  portioiienii 
kcredicatiS)(ed  bonorum  quoc  funt  in  hcrcdicateyfiquidem  hercditas  nohfiem 
ioris  cft  non  corporis  /.  heredttM  50.  D.  de hered,petit.   Multoque  minils  di- 
ci  iliud  poieft  quod  taincn  intcrprctibus  placct ,-  Inftitutum  cx  certo  fun- 
do  ateltatore  pagano  hercdjiatcm  totain  tdeb  Juntaiut  habere  >  Ne  alloquii 
fKendanadRt  (Kceffillcillamtcfticom  pro  partc&propaneinceflBtum» 
>lam  cita^bcnigna  iorts  interpretaciotie  memio  fimdt  detffahatar  r  quoino» 
4o  videri  potefl  dcffeffilTe  propartc  ceftacus  is«  qui  hcredem  cx  toto  atfe  ii^- 
Aicuit?  Aucfi>repiiceaobnocip(am-detrahi  aiinck>nem  fundi^ne  rucctHio» 
lll»  intcftari  pro  parte  ioducatur ,  Dic  fodes  quomode  pollic  vidert  de.-- 
«eflfilTc  pro  partc  tntcftatus  i$ »  qui  reftamcnto  luo  non  nifi  cx  fundo  herc^-. 
dem  fcripfit  ?  I1116  vcro  fatcndum  cft  dcccflifte  hunc  omnino  intcftatum  Scr 
hvtotumi  quia  nuila  cx  parte  tcftacus  dici  poteft  qui  dc  noUa  hcreditatis  fux; 
partedifpofuit  >  lam  autcm  dixitnus  fanduin*ex quo  aliiquis  iicrcs  (criBtusf 
«ftnonbcriditattspaneni-eflbr  ftdbononMB.-  £BaM6flllid  fiiam  mvr 
ao»niflpro  legatario  habcatur  fi.qoiaei  cohcres-adicauafit»-  fineex  partr 
'  oliquaher^ditati».  Ciuc  6tttjf$nct.^ii§tieti^C,d§hened.$ftJltu  Proindcf 
'  finon^placuifFec  pnidcmibasexei«rmodi  inftitutione  fa«fb  iii  fundo de«ai|-  * 
bcndain  cfTe  funui  nBentionem,non  idcirco  abfurdutivillud  cuoninet.  vc  pa- 
terfaaiihas  pro  part«  teftatus  &  pro  parte  intcftacus  decelliire  vMdcrctur^ied*' 
liiudgouiit  vtimc&aiiiromfliiio  dc<c(rili'ct^ii«ftamchTftcifllrf|goriiiicjp^ 
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fcilicec propter  viciu  suu  inQitutiouc  d.l.€UrHfu»dMm.\ iciuni  namque  indt 
tutionis  cflf  &  quidcm  maxinium  H  quis  ita  iicrcs  inflituatur ,  vc  tanicn  cx 
nullahereditatisparte  fcriptus  inucniatur,^  obid  ncccfiariacA  bcnigna 
iuris  intcrptctatio  vt  viiiu  innitutionis  toihtur,  &  co  fublaco  faiua  mancac 
inAituciojqucmadmodu  li  cx  tcporc  aut  ad  icpus  hcrcdicas  data  cHct  Lhere- 
dtt44  ix  dte  54.  D.de hered.tnfitt.ln  cuquc  aliuU  clucct  priuilcgium  mjiitarc 
quud  li  milcs  ahqucm  cx  fundo  hcrcdcm  fcripfcrit  >  ncc  gc  rcliquo  fuo  pa- 
trimonio  quicquacaucrjt,nuUu  inAitutionis  vicium  cfl^  VaJctqi^c  inftitKtio 
nd  dctradtafudi  mciioncilta  vt  is  qui  inco  iudorcriptusFuit  pcriiidcHt  he- 
rcs  acfi  cx  reahqua  certa  inllitutus  circr,ciquc  dentor  a^ioncs  tanquam  he> 
ccdi  &  quiJe  tcltamcntario,  licct  pro  rciiduo  patriinonio  miies  intcAatus 
dccedlifc  mcclhgaturwc  clceantcr  ex  M;rciano  fcnbit  VJpianiis  in  l.iogi  16. 
i.fed etjimtle  <•«' SC.Treh.\x>\  bcnc  HjloaJcr  monuii  Icgcndu  clVc  ex  eena 
r^,pro  eo  quod  vulgo  iegiturf;rrff.  Mre.  l^onit  cnim  Vip.cu  loco  didcrctia 
intcr  milicc&:  paganu,qiiudcum  pjganus  i)crcditaicm  vcJ  bona  quie  hbiab 
aliquo  obutncruiitjvci  qu^  in  aliqua  rcgionc  hjbct,rciUtuctc  rog^t^ex  1  re- 
bcl.non  cranfeunta^ioncsiAt  in  inilitis  tciiamcnto  cotrarcfpondcturjKa 
ficuti  coccflum  cft,ii)quit,m  Jitibuscirca  infliiutionc  fcpararc  rpecics  bono 
rujta  ettl  pcr  tidciconiiirum  ab  mnitutis  Iicicdibiis  id  fcctriradmittcnuu 
cft  TrcbcII.Scnatufc.vt  adioncs  transferantur  a  iui  is  fucccl^orc  in  iuris  fuc-" 
cciforem.Cum  igiturtanta  ilt  intcr  paganij  &  miiitc  dif^crcntia  quodper- 
tinet  ad  inflitutioncin  cx  certo  fudo  facta>vidcainus  an  116  ctiam  aliqia  fit, 
cum  inftitutio  fadta  cft  pcr  quoti  vc  Salyccius  loquitur  •  NuIIa  cnim  agno- 
fcunt  intcrprctcs>moti  ex  d.l.^.C.de  te/iam.mi/it,  qua:  inflitutionc  a  miJitc  (ic 
fadam,ait  etiaa  iurccemmuni  accipcrc  authoritatcm,  nec  alitcr  ficri  diui- 
fionciii  hercditatis  intcr  iiliam  militis  inltitutam  cx  fcMantc  &  vxorcm  fcri 
pram  cx  vnica ,  quam  fi  a  pagano  fadlum  clTct  tcftamcntum.  Et  certc  fatcn- 
du  cninihil  inccr  ilia  diiFcrrc  li  cflcclum  rci  infpiciaiinis,  quem  folum  fpc- 
(^anc intcrprctcs dc  iuris  rationc  parum  folh€iti,&  hocvno  in  quarflione 
ifla  dcccpti.    Scd  tamcn  puto  fi  rAtiombus  iuris  agitur  multum  rctcrrc  an 
toJis  inftitucio  cx  quota  hcrcditatis  fa<5h  fit  a  miiitc  nn  a  pr.^^ano.  Etii  enini 
cuilibct  patrifantiJiasfiuc  p3gano,liuc  militi  Iibcruin  cll  hcicditatcfn  fitarrr 
in  quot  velit  vncias  dillribucre,  id  cft  iiuc  in  plMrcs,liuc  in  paiici««rcs  quani 
duodccim,  fi  tamcn  paganus  (ic,  qui  cx  pai.ci  ribus  vnciis  hcrcdcs  inltituits 
poccftds  iurisncccUaria  efljVCasieAatoris  adaflcm  follcnncm  iurisrcuoce- 
tur,  vt  apcrtc  lcriptum  cll  in  dtHJ,  tnterdHtn  <>,  i.quia  non  potcll  as  tcfuio- 
ris  alVcm  iuris  immutarcnon  magis  quam  tefkator  ipfc  Jcgtb.ir.  dcrogare,  ac 
f.iccre  nc  in  telbmcnto  fuo  lcgcs  Jocum  habcantt/x<J^  /.  netno  pouil^^y  de  le- 
gMt.i.  Ai  ii  a  militc  talis  inQitucio  facta  llt,nuiJa  luris  pctcfiair  <  piiscltad 
commutandum  alfcm  tcilatoris  in  alicm  iuris,qui3  ncc  hjbet  dcio|^.\niiura 
lcqibus  milcs,qui  carum  vincuJis  cuih  tcftatui,nuIlo  modo  colii m^itLr.  1- 
caquc  fohim  euin  "affcm  intucmur  qucm  tcflator  miles  proarbniio  fuo 
fccit,vt  f»  dc  tribus  taiuiiin  Vijciis  difpofucrit  nulla  rcliquarum  inen- 
tionc,  non  alius  as  hcrcdicarius  vllus  efTc  intelligatur ,  quam  qui   ex  cribus 
tantummodo  vncijsconflcr.Vnde  fieri  ncccOc  cft  vt  hcrcditas  m  trcs  parte& 
dLUidatur,quonidjas  ferat  filia  inflitutacx  fcxtantctcrcia  vxor  fcripta  &  vn- 
cia,vc  Jcx  ait.Ln  quo  obfcru;indu  cfl  non  ita  loqui  Impctaiorcm,vt  dicat  fi- 
liam  iuflituta  ^x  fcxtantc,vidcrifcriptamcxbciVc>vxorcin  vcro  cxcncnte 
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<]tije  iirAituuifiiftCv^piicts**  <|tjoii  inncD  contingvfct  inr  tcftnncRtir  psjznf» 
Sedilats  partes  heredimis  adfilliin^tQttMni  ad  vxorctn  percinere^quoniiai 
Mujcominodeficca  diuifiohereditatis,conf^ituto  &  cofcruato  aflequm 
tcitator  miles iecit  et  tribus  vnciisritcjiic  fi  rtlia  fcripta  cfTct  cx  bcffcvxor  cx 
tncncc.  Itatjuc  nil  neccrtc  cft  vt  trcs  vnci^  in  quas  tcltator  cotaai  hcrcditatc 
fuim  diftribuitf  redigantur  ad  duodccim  :  Qupd  in  pagano  ncccHc  cft  non 
jlam  aJ  conferimndain  tcftatoris^voluncatem^quam  ad  tucnda  iuris  authori- 
ttMom^C  foUnniDlii  iUamalfi»jn  duodecinitimdudiftdbutioncm  indmdtt 
ic  Gtti  non  ougic^crt>§ice  voluntas  pag^nl  potcft»qiiaroxaKcris  roUcnnlra- 
tib  us  a  Ic  ge  i  ntrodudis:  Adco  vt  ncc6^s^nominibus  q|iito  quae  a  iure  pr^ 
-  icnfKniuot  caftator vfus  (ic,quicquam  proficiat>putali  vnum  hcrcdcm  infti- 
taerit  cx  prim i  p.irtc  hcrcJitatis,  fccundum  cx  fccun  Ja,  tertium  cx  tcrtia,& 
quartunj  cx  tjuarta.  Njm.-ec]uales  partcs  hcrcdltatis  ad  inftitutospcrucnicr» 
quafi  tciiatur.appellationcnumeri  rci  iptur^  magis  ordinc^-^am  modu  par- 
impofuiHc  vidcatur  / Ji  ^tM  hertdis     D.de  htrtd  itijht,  Quod.ri  iiiiies 
ixaoccano>in  piurc«>qtMbm.4aodeciai  vnciasiicccditatem  luaniaiibi^acnc» 
Antlitcrniiilflmitocnici»ncafdeni  hcrcditacirparccs  habcaot  inttitoti  qmi 
hAnetrpt  cn«cftaoicotofiayni,icd  tamen  alia  rationcquiaod  hakcbunt  pcr 
reuocacioncm  AfriCllnAioncm qus ficri  dcbcac  aJ  fcJlcnnc  numcrum  dao. ' 
dccim  vnciarum  ex  c^ibus  asiuris  conftacicdpcrindc  acli  as  illc  iuris  cx  toc 
vncijsc6ftaret,quot  a  militc  diftnbut^  funt.Qiurc  ncc  crit  ncccfle  vt  iis  qui 
oduode-cim  prioribus  vnciis  fcripti  tucrunt  quicqua  dccrcfcat  pro  rata,  u6 
migis  c|uam  vtpaucioribtj^diftnbiHis  (^iuc^uamadcrcfcat  pro  rati:  Quod 
vtrunquc  camcoinpagani  toftanM«locucniretit/.Mf/ar^MOT  j).i.^/2rf .  Hinp 
^MiclniioyNonjMMdici^vere^)^^  in  (pccic;  d>l!i,  C*  d§ 

tifmm  iniyEpft. tmlMiicntonHwliiaroredaci  adcus commune  8c  c»«o jiif»e«c  « 
ioterprctationcm. .  Valec  enim  iure  miliiari&  co  ipib  niodo qoo mtlcs  vo*> 
.kkiidveftvidiftribiitionis  izdr^  militetotius  hcreditatis  in  crcs  tamuni»- 
mod^  vncia^i ,  haud  fccus  zcCi  nuilus  aliuteflcc  as  h^reditarius,  quam  qiii  ex 
cribus  vncii?  conftarct,  Kcqi  contrarium  eft  quod  rercrtbitlmpcr.hanc  in- 
ftitutioncm  ctlam  a  iurc  communi  accipere  auchoritatem,  Scnfus  cniui  cft, 
Tat6  magis  ratam  eircdcbcre  militis  voIutaccm>^u6d  etiamii  a  pagano  fa- 
da  cifet  talistnftitntio>eandem  quoquediuiiionefti  -  Iicreilitatis  ticri  opor- 
tcrct;M  non^emlndicea  fec  qnonifnnsalio  lurc  conlcatar  inftifvttoiici  mjfr 
licofiUiatqii^m  quf  ii(HivGroisconccptaeflcti  pagano.Nam  inftitutioqul 

Saganus  cx  tribus^cantum  vnciis  feciflcc  rcnocanda  prjmu  eflec  iuris  pote* 
atcad  aflem  iurisiVt  detnde^ua* plures  vnciai  in  alfc  iuris  cflent,  iis  idcre- 
(cercnt,qua5  tcftator  prarfcripfiflctiquorum  neutruiji  6t  in  inftitutionc  fada 
pcr  militem,  quia  fciiicct  potcftas  iuris  nuUa  eft  in  teftamento  rriilitis,cuius 
nuda  Voluntas pro  iure  fcruatur  vt  fcriptum  edin/d.C^pduit.  Nec  iilud  rur- 
Lm  admittt  potcft»quod  Salycctoedixit  infiiMttionf  fiidam  Imllitc  per  ouo 
mmtfcliiodoflaiiia-ipfiqsbonabNamqaod-lcMif-in  propofito  cafii  otoiuni 
■ift  totam  hercditatem  in  tres  partcsnon^t  per  protrawonem  &  iuris  in* 
.  ierprecatlonem  aliquanhicd  ex  proprlavtJbfignincationc  vcrborum  qutbnt 
IBlUtor^^cfta6tt»tS^s^  ccftama^lO'tnittd^  SccnaiideteiltfneflM. 
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ERROR  SEPTXMVS» 

Dt  TttiprifedfiifiitMtitne  per  mifitemfMEl.f,  Ad  Uin  ttfi 

» 

i^^R^  V  o  D  dirputauimusproximo  cipitc,  Rcduct niliim  non  tflt 
'  tefliincntiimmUitireidiiiscofiimoiie»iiccfii\cripo(fit 
ui  nttoae  k€K  iermonis>iieqtte  ex  ep  fismtre  tnterpretati«» 

ncm  (lebcre,probari  mco  tuaicio  non  tnal^  potcd  ex  l.in  tt' 

  lfi4tmtntf  6.C»t9d.eit,dt  Hflion,  m/tt.  vbi  traftstur  dc  fubfiiiu- 

tionc  rcciproca  per  militem  fafia,qui  filia  fua  impubcrc  fcripta  cx  partc  dt- 
inidia,fratrc  vcro  cx  altera  dimidia,  fubindc  inuicc co$  fui>4tiincrat  pcr  vul- 
garcm  formularn,  vcrbumq;  illud  cort\\r\\.mc  eof^ut inHictnifubptHiOySX.  in  L 
iam  boe  iure  ^.D-df  vul^.^ pufili.filfftj.^uamufs  ^.C'e»d.ttt,I)t  m^ub.tt  Mijs 
fikft.Cun^ci;  pupilla  patrrbereseititifict,  pofteav€r6imi»piibemt€ikce^ 
*  fifl^,iitperftite  matrc^em  q;  patrvo  9c  «Mle  fuMlituto  9  <}ucfcbitur  cd  tfoi 
iicreditaspupilljrpertincrctiAnidmitrcm  abiotcdatoi  an  i4pstrunm& 
iill»ftitutu  tanquam  cx  fubftitutionepupiUari.Pro  fubftittito  Ciccre  videba- 
'turconflitiuio  Diui  Marci,  cjua?  induxit  vtfubftitutio  impubcri  fada  inca*. 
iam  non  aditar  hcrcditatis  traliatnr  ad  altcrum  &  fccundum  cafum  agnir^  hc- 
rcditati«!,impubcrc,poftquam  bonispatcrnisfe  immifcuitjdcfunCto,  1  ra^ 
enim  cft  a  Diue  Pio  ca  conilitutio  ad  tcrtium  quoquc  gcnos  fubflitutionis» 
id  eft  ad  cum  cafum  quo  n^tant^  impuberi  {ubftitutus  vulgaris  datus  Hr» 
ftdetiiiatlidirubftitutioreciprociiDterfiliam  impuberem»  datvii^;  'P^ 
«oberedem  t  vt  VJpiinvs  ferib  1 1  in  d.U4tm  httitm^l^  ai^tc  fubiungit  eo  lo^ 
-«0>  ita  hoc  accipicndum  cifc,vt  d  pitcr<klos  filios  impubcrcs  hcrcdes  iafti*' 
toat,c6fq',  inuicem  fubftituat,in  vtrumquccafum  rcciproca  fi:bftitotfo  fa^a 
tflfcvidcatur,  fcd  (ialter  pubcsalrcr  inipiibcs,hoc  comuni  vcrbo#^»r#>7«»- 
temfubftttMo  fucrint  fubHitutijin  vulgarc  tatummodo  cafum  tad^a  vidcri  dc- 
beat,cxalia  Scucridc  Antonini  coaftitutionejquod  incongruens  vidraturvt 
in  altcro  duplcx    fubftitotioyinilicrofeli  vuigarjs,1n  propoHtou 
'videbitur  ci  SCocricoDftitiwifc  aioiBBim>pitnio,yominds  ftitris  fiiisr  impu- 
bcri  ctiam  inpllplllitlBin^Clifiim  fubftitutasinrclligerctur,  cum  potucrit  miJ 
lesteftatorex  prii^legio  aiilitari-dibftitucredircdo  fratri  ctiSpoftaditaaK- 
toh<reditat^erindcad  (iliacipnimpuberi.  Non  quidcm  cafum  pupillarc^ 
ftdin  cafum  adit^  hcrcditatis,ciua  appcHaiionc  fignificatur  ^uid  g<ncraliu$ 
^uod  ttia  militarecafum  coprcnendar.Proindc  no  crat  vcrcdu  in  hac  fpccic 
nc  ubfurdu  iliud  eai^epetq^  coftitutioni  Seueri  caufam  deditivt  in  vniuj 
^erfoni  dii|reniffBii^imKmtio»in  ilteriis  .verbffimpleit^qu^  enimHwlei 
gibt  i»pc«^^        voi-icilicetvolgaristilteri  mtlitirtsifiaitinpcxloni 
iag^pftjyW^ul|cris  timiii  cotrafiibftitutfirelisribjc 

I^Hp^HbCpro  matreiNo  £iuore  vllo  matri&vt^ula  ex  interpretibus  putar^ 
laec  enim  aliud  in  agnato  quolibct  aliove  Icgitimo  fuccedore  rcfcnbcndu 
.ftiiifct)Seil  quia  fupradiiftx  coAitutiones  on<ne&  ad  paganoru  dutaxat  reiia- 
mitapcrtincr,n6  ciu  ad  miliiu  voluntatcs,in  quibusncqilcgcs,ncq',  coftitu- 
tioncs  Principu  aliar locum  habcnt  »x{uam  quar  mihtibus  pcrmifcrut  tciiari 
.«ipmnodo^oiliotsjic  ^iiomodp  yclutf  .Wtatida  oilitis  voluQtas  ^  ro  iure  la>- 
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eetur  flcuu  fcriptum  cl\$ni.i.m  fiff.eod.tit. ldc]uc  appiret  mzniMc  cx  anti- 
thcll  vcrboruni  quibus  Imp.vTus  cfl  ;n  pi  iorc,&  pollcrjorcpartc  Jcgis.  Sic 
cuim  inicio  iegis  fct ibit  Ih ulidinente  fuulfm esM  fut mttet  ntn  fntt.  in  poflc* 
riore  aucem  Mrte  Sti  ekmix  t^kmmu  tmfitii  tmrmurJUm  tjfe  prspsnji:  Sc 
Juc  quidcra  iicut  priniiis»lta  pnecipaut  iAtcrpcetnm  noftroruiu  omBiuni  cr* 
rored  circa  lcgis  huius  explicttioQeii>.Putant  enim  lcgis /cnfuro  bunc  efle 
Vt  fiibiUttttio  brcuiluquabCtipcribQis  impjriboscoiltineat  vulgarem  tan- 
tUin>non  ciijm  rubftitutioncm  quam  tCilatur  faccrc  potcrat  ex  priuilcgio 
focaalijnifi  dc  cjus  vo'umace  probctur.Qua:  Bartoli  vcrba  funt  lcgis  hiiiu» 
/umnijri  im  proponcniis.ltaijuc  no;i  dubicant  q  jin  aliu  J  rcfcriprurus  fuc- 
rklinpcratur  &  rcfcnbcic  Ucbuciicii  rcciproca  ilia  iubiltcutio  a  mili^c  fa- 
dacifctperfunisparibuSiidcftduobusfiliisimpuberibus  »  auorumaitcr 
09(1  agntumpatris  hereditttem  impubesdccemiTet.Qiiid  vcro  li  non  fihl* 
lcd  duosextrancos  hcredei  rcripGfTcc  milcs»  c6(que  imiiccm  /ubAituifl^c» 
.  Anrcciproca  illa  ful>{luutio  non modo  vulgarcffl»rcd  cti am  militarcm  ct- 
iCim<(>ntincrcr?ViJerctur  hocconfcqiiens  intcrprctationiBaitoIi  Sc  carte" 
rorum.cjuia  fubllituiio  co  cafu  fa.la  elVct  non  impjribus  pcrf^nis  /cJ  pari- 
buS)&:  t^uibus  i*quc  niiluaiitcr  in  cifum  tjuoquc  adita:  hcrcdjtutis  ac  vulga 
rltcr  fubftitucrc  milcs  potuiiict.Dcnitjuc  li  voluntas  n>ilitis  ca  iuifle  pro- 
bctur  vt  in  brcuiloqua  fubriicutionc  concincreturilla  ctijm  fubfututio  qua 
ie(btor  facere  poterat  cx  priuiicgto  fpeciatiyBon  dubiiat  Bartolu  $  <]  u  i  n  dicc 
dom/ttpotioresfubilituitquaui  matris  partts  fore  in  pdpiUa;  hercditate 
ViudicandatcamquceTreientemiamlcgis  in  poArcmis  iiiis  vcrbis  /ed  ttti 
'  ffl^pi'*^^'  tfi*n  uuf  Ater tiiiu  fenferu^Q^  tamcn  omnia  quain  £il^  &  ab- 
lur^nnt>facilc  cft  vcl  cx  ipfis  Ict;is  vcrbis  animjJucrtcrc.  Nam  ramctfibrc 
uilo«jua  illa  fubri.j(utio  duobus  iiliis  impubcnbusi  patrc  milnc  {iCiSi  clTct, 
non  idco  catncij  aliam  fubllicutioncm  quam  vulgaicm  c5tincrct,auiacuin 
brcuiloqua  fubftitutio  fui  natura  fit  vulgaris,non  potcft  ficri  vt  traliatur  ad 
pupillarem  niii  ex  authoritatc  conditutionis  Diut  Marci>auc  ob  haiic  cau- 
Jain  neceiTaria  tn  eam  rem  fuit.  Atqui  ca  couditutio  noniuinccftamentoe^ 
ius  qut  milcs  non  fui:  locum  h^bct>vt  lcx  pi xfatur.Non  ergofieri  potcfl  vt 
intcftamcnto  militis  facla  fubflitutio  fiucin  vulgarem  c  fumexprciTum^ii^ 
ue  pcr  ff>rniu!arn  brcui!oqnjr>tra!vJtur  ad  puptilarcm  Lbflitutionc:ncc  nia-^ 
gis  panbus  pcrfonis  fa^^ti  fit  quain  fi  iniparibus  fa<fi^a  clTct.  Idcjuc  ab  Im- 
pcratoribus  Diocictiano  A:  Mixiiiiiano  apcrtius  rcfcriptum  cl\  inlprec  bnt 
^.C.dempuh.ij  aIiu  fuh^.wi  cuiuspriorc  parte  rcfcribitur>  fi  milcs  nlio  im- 
^uberi  (cripto  heredi  lubftttueric  in  ppimum  dunuxat  caniin  tfir  impubes 
^  illc  patri  hcres  cxiitcrit»tum  in  pupillari  artatc dece(rerit>hcreditatem  ipfius  , 
aonadfiibftitutum  (ed  admatrcm  omnimodo  pertinere.  Non  alia  vtique 
ratione  qua  quod  rcflator  milcs  fuinct>cuiusproindc  nuda  potius  quim  iu* 
fta  voluntas  fpcdanda  cft>  &  cx  vcrbis  quibus  vfus  fuit ,  non  cx  i  iris  intcr- 
prctationc  Principumquc  conitutionibus  xftimanda.Hanc  cnim  rationcin 
vcrba  lcgis  illius  bis  inculcant,  primum  co  loco  mAritMijntndam tun>  mile$ 
defnnciitj,  DciwAc  ilio  j7^uidemsnpMtrftmUttiepo/tt//jpote/iuti\  tnur\.m  fit 
|idn  fuifle  illam  ab  intcrpretibasafi  Qioueii^in  &iri  vhum  excipias^obicr- 
^atam.Sed  pJaradeeonHncfcribcre"  liibil^^tiiJiet »  ciim  tam  multaiara 
^ripfci  iinus de lcncentigdf lefiioneiii/r#sihtf iff^.i5.f«mrA«r.  Jllud  mo- 
'  auiiTe  fuiificiatiDon  ea  nuione  mooeri  Imp.Alcxandru  m  iu  dJan  ttfimmUf ' 
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vt  ncgct  ri»bftitiitioncn»  fadam  fihx  imjnibcri  in  cafiim  vulgjrcm  trahcn- 
dam  cfle  ad  pnpillarcnkiquod  hidtacllLi  pcr  f  .rnum  breiuloqur  intcr  pcr- 
fonas  imparcsjfcd  jlla  putiiis  qi  oJ  a  miiitc  fiGtu  proponcrctur,a(J  cijiustc-. 
ftamcntum  aptari  conlhtutioncs  Marci  &:  Pij  non  potcrant,quaniuis  duo- 
bus  impubcribusca  fubrtitutio  brcuiloqua  fujflct.Multo  mrgis  diccn- 
dur»  iii  vt  ad  aliam  hypothefmi  fupra  propofitam  vcniamus ,  fi  milcs  duos 
non  Hhos  impubercs  fcd  cxtrancos  hcrcdcs  inftituiflct ,  cofquc  mox  inui- 
ccm  fubftituiflctjnon  habcndoscosprofubftitutis  militaritcr  in  cafum  a- 
diti  mioquc  hcreditatis^fedtantum  pro  fubftitutis  vulgnritcrrqula  quod  v- 
num  (pcdatur  in  tcftamento  pagani  qui  hercdcs  fuos  inuicem  fiibftituit, 
An  vcrique  hcrcdum  fubftitucrcputucrit  Jtn.  l.ijuamuis  ^.wfin.C.de  twpHb. 
^  Ahis fUyjl.^  quidem/'4rir^fl/7f,yt  ha?clcxait  ,non  fimiliicr  fpc(flant1um 
cftin  tcftamcnto  mi'iii$,quemnon  fuflficitpotuiflc,nifi  ctiam  voIucrit,eam 

3uc  volunt.item  fuara  tam  apcrtc  declarauerit,vt  ad  eam  cx  coniccturis  in- 
ucendam,flequc  iuris  intcrpretatione  aliqaa  opus  fit,nequc  conftitutioni- 
bus  vllis  Impeiatorum.  Naro  fi  eo  quoquc  cafu  qui  conllitutionibus  Diui 
Marci  &  Diui  Pij  comprehcnfus  eft  fubftituiio  vuJgaris  a  militc  fafta  fiue 
pervulgarcm  formuIam,fiucpcrbrcuiIoquam  lion  trahitur  ad  pupillarcni 
vt  mod6  diximus,quant6  minus  trahi  potcrit  ad  militarcm,de  qua  ncc  Di- 
ui  Marci  aut  Diui  Pij,nec  alia  conftitutio  locuta  vnquam  fuit?Et  tamcn  fa- 
fta  eflct  fubftitutio  vtroquccafu  pcrfonis  paribus,&  quibus  in  dupliccm  ca 
fum  pari  iure  fubftitucre  milcs  potuifl"ct,In  vulgareni  iurc  communi,  Jn  nii 
litarcm  vcr6expriuiIcgio&  iurc  militari.  Nonigitur  paritas  perfonarum 
infpicicnda  cft  cum  agitur  dc  tcftamcnto  militis  ,  fed  vnum  illud ,  quod  a 
niilitc  fadlum  fit  teftaiDcntum,in  teflamento  autcm  cius  qui  luilcs  fuit  nul- 
lus  fit  conftitutionibus  locus ,  nc  tiim  quidcm  cum  omnia  illa  concurrunt, 
^uaf  in  tcftamento  pagani  poflTcnt  fufficei  c  ad  induccndam  conftirutionum 
poteftat cm.MuIto  minus  autem  fi  talis  fpccies  incidat  quac  non  folum  nul- 
la  conftitutione,fcd  ncc  paganorum  cxcplo  adiuuctur.Scd  illud  fonafl^e  mi- 
rabilius  videaiur,  quod  addimus,  Etiam  prob.ita  militis  voluntste  illa,vt 
fubftirutio  brcuiloqua  intcr  filiam  impubcrcm  &  fratrem  hcredes  inftitu- 
tosfa(5tacontincrctmiIitarcm,non  idcbtamcn  ft^atim  confequens  forc  vt 
Jnhuius  legis  fpecic  matrem  vinccrc  fubftitutus  dcberct.Ncc  eniin  dc  folis 
bonispatris  intcr  matrcm  pupilla:  &  fubftitutum  contcndcbatur  ,  /cd 
dc  pupiila;  fucccfllionc  &  hcrcditatt,quam  matcr  vindicabat  fibi  ab  inrcfta- 
to,fubftiluius  autcm  cx  tcftamento,vt  probant  vcrba  ilJa  Et  mMer  ^Mtdem 
inteJ^MU  pttx  fihi  fuccejiionem  defendebAtttti  aufem  ex  fttbJiitHtione  ad  te  pertine 
re  (■c»/f/7<^.«.Ergo  non  tanquam  fubftituius  miliraritcr  contcndcbjt  tratcr 
cum  matrc  dcfun^tac  impubcrisjfcd  lanquam  fubftitntus  pupilIanrcr.Siqui- 
dcm  militaris  fijbftitutio  non  impcdit  quominus  is  cui  fa(fta  cflTc  djcitnr  Ic- 
giiimum  hercdem  habcat,&  ab  intcftato,quia  ncc  ad  bona  ilJius  pcrtinct, 
cui  fubn:itutus  datus  fuit,fcd  ad  bona  folius  teftatoris  qui  fubftituendo  mi- 
litariter  primo  hercdi,non  hcrcdi  fcd  fibi  hcrcdcm  fccit ,  vt  conftat  ex  d.  l. 
freabus tn fin.fir  exl.centurto  i^.D. eod.tit.de  Vflg.drpupflbfi.shi  hacc  nomi. 
natim  dif!'erentia  tradituraPapinianointcr  fubftitutionem  pupillarem,& 
■iilitarem  ctiam  impubcri  fa(^am  quod  pcr  pupillarcm  fucccditur  pupillo. 
in  bonis  omnibu  s  non  folum  quac  a  patrc  fcd  &  quac  aliundc  habuir,  per  mi 
iitaicjQ  vcio  nonniftia  bonis  ^uz  a  tcftatorc  prouencriit  cum  fru&ibus  re- 
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fit^  bi  herc4i)0ie.Ne<e  mirfitcjkm  ifb  Mft  dichBm  niiilliiM  IttMjta»^ 
■onum  iuMbttid^ciidi  Cmtft  partitHoqiii  vo)uiBii»qyim  iaAitBCiai  iC 
fort  poAt)vain  pfacait  intcr  caeteraRiiii(iriomttnamcntail€priaikgia  lioc 

vnuin  eirc,(]u6v.  htrcdcm  fcribere&cxtempore&  aJ  tempustniiespoteft 
Lmilet  its  ji^i.D.de tefiAm.mtltt.Quo6  cum  fit.eiicnii  fanc  vt  qui  cx  tcmporc 
inlhturus  cft>plcrumc]uc  jnucniatur  rccundo  loco  i;illiiutu$,puta  (\  fcriptu» 
lit  hcrcs  poft  mo»  tc  alicrius  qui  priot  infticucu^tucrit,<]u^  rcs  tccit  vt  fub- 
ftitucusdici  ccxperirco  colore>quod  omiijs  fubnirtutio  fic  fccuiia  jnilitucio 
rccoiMU  licrefKf>vt  VlpiftiMU  &  Cctiit  in  IttfiitutionilNif  4ifB«iunt,  quafi 
^coinierib  oiiiiibct  icdkkHoeo  ioftitimis  poffitras^  dictiiibfti|||ps»4uc(# 
•on  itt  clLNecciiini  iibconucrtuntui  :Cutn  vcra  (ubftitutio  «fiiniciQr 
dclationc  qu2  fccundo  gradn  lidaiiteiurdem  hcredicacis  ^uam  teftatof#« 
lijpriiis  dclatam  vo]uit,&  quar  nunqu.im  cadem  hcrcditas  eiredcficrit,licrc 
ditas  autcjn  quar  a  priorc  jnftituto  lcmel  a Jjta  tiiit,dcfiit  cxindc  elic  hcrcdi- 
tas  cocpiiquc  ticri  patriinonium  hcrcdis  }.\.D.defepitr4t,  Scd  nccjuc  pcrpc- 
tub  vcruni  edcum  qui  a  militc  inAicncus  iic  ex  ccmporC|fecuiidolocoinfti 
tucum  cdciQuid  coim  fi  milesiiallo  alio  iiercde  infdtuto  h«  tcrip^erit^  Ti^ 

,  IMV  ft/tditm^mti^irtmm  mtktnrmihi  ^.£rit  Titiut  ioftitiiiut  cx  t€ 
potevnecttincniiKnmlo  loco  inftitotutic&m  tiiterim   teto  OMiitoteoip»-' 

<rc  locum  habcat  caufa  imeftati.Quemadmodum  h  contrario  fi  ita  (criptum 
«ifct Tntim  vfpttTtd MnJ7$s  deeem  htret  efie  nemine  fubftituco  iiiceilati  cftofi^ 
poft  dcccmannos  locumhaberet  ^7.^9i70rf/4.  Igitur  vt  ad  rcm  noftram  re- 
dcamus,I:tia<(i(i  ponamus  voKintatcm  illam  cxprclTam  fuifTc  miljtis  vt  tiha 
fcam  nnpubercm  &  fratrem  fuum  heredcs  fcriptos  inuicc  fubftituerct  pec 
brcailo^uam  non  modb  vulgaritcrivcrtim  etiam  militariccr,Qon  eo  minuf. 

.tuncir&Uum  eritsOtiod  intcrprccet  exeo  inieniiit»Tottm  licreditatcm  im- 
poberis  eo  ca(a  td  frttrcm  pcniciitoFam*Atc|ai  deboc  tirnm  lcs  qu^rit»  An> 
iKiicfiltac  impubcri(uccedcrc  debcat  matcrabinccftato  an  fratcr  defunAli 
Cvfubftitutionc.Non  crgodcfubftitotionc  militari  rcfcrfbctc  debuit  Impo: 
mor,£:d  dc  pupillari  de  <]ua  foh  aurrebatur  Sc  cx  qua  fratcr  non  teftatorit 
bona  fcJ  hcrcJitatcm  pupillar.vindicabat.Quid  igitur  nttinebat,inquics,  ra- 
tioncm  ilhin  adterrc  pro  fubftituto  ittru  ftttdem  ratio  mamfcfia  ef^y/icere  tni^ 

.  lnthtu  frefrie  prtHtJe^te  etum  heredthtt  extrtmeie^pefi^utmt  heredet  exHternmp 
emrtm  fmhflitufrei(\  dc  pupillari  tantdffl  nonetttm  «k  militari  fubfticutione- 
tefcribcndmn  eratHleCpoiMieo-fnifle  illam  rttioncm  dobittBdi  ouc  mouc^ 
fe  poterat  pro  {ubfiitnto,vtetiam  in  cafuro  popttttrero-it  tdiHE  mrodltoti» 
lai>ftitonisvideretiir,qu^iiOttidcircofuturum  enct,vt  proptcr  imparita- 
fcmperfbnarfiinvniuspcrronadQp!cxfubftitutio,inalterius  vcr6  frnTpfeii^ 
joucnirctnr,cum  in  frarris  quocjuc  pcrfona  cfTct  futura  duplcx  vulgaris  ici- 
licct &  militaris.Sed  fortior  dccidendi  ratio,quac  ab  Imperatorc non  expref 
iicxiuris  rationefupplendacft,illafuicqu6cl  Ci  obpriuilcgium  iftud  miljtisv 
admicceicmusfubfticutionero  breuiloquam  a  milite  £idam  trahi  dcbere  ad 
puDiIlafeni»pctibatt  IbbiHroiilidi  fdjwKttryodftWiutiuutiii  f  ulgaff 
HMi  volocrit  ad  miliitreiii)iieceflbrii6  isdocmdt  crit  poicftts  coiiftiniiio»' 
ftum  Diui  TVlarci  &  D.Pij  in  tcftaraemo  miliris  ad  inducendtm  pupilhieO 
de  qoSQoid  niles  fenrerit  nihil  probetur.Atqtti  conftitiitioiics  tllas  «ertomi 
eft  in  tenamehto  militis  locurri  non^bere.  Parum-igitor proderit  quedi 
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a.Jitxhercditatisjnifi  probctur  ctiam  voJuifTc  vt  nominarim  ad  cjrum  pij- 
pillarcm  vulgaris  rubltiintio  trahcrctiir.   Ahoqui  abfuidum  iilud  fc  )uciur 
<juoJ  cuam  in  pagitii  tcftamcnio  po.cftau  conUitutionis  impc..{irct,.ji  o4 
iii  pcrfonaciuidem  tiacris  duplcx  tanrum  fubilitutio  cnct,Vu!g.i'ris  vua  nii, 
Iitiiis  altcra  :  fcd  in  pupillx  pcrfona  triplcx  cflccPrima  vulgjris  in  cafuni- 
abilcntioniSifccunJa  pupiliar.s  ab  inAmti  acijuilltic  pJtcina:  hcrcdira  is  aj 
fuprciuuna  vfijgc  diemcomplcti  anni  dccimi  ^uarti.Tcrjia  niiliraris  ab  aii 
no  dccimoauarto  compJcto  vfijuc  id  Juicm  tcmporis  quod  ti  Rjtor  fubfii  - 
tutioBi  prarKriplerit.  JEtfi  cniqi  piipiIJaris&:  miJ-.taris  in  hoc  conueni  mt, 
cjuodv^cjuc  licrifolat  in  cjfum  accjuillta.*  hcrcditatis,  qiJa-Dui.s  noii  fciiw 
pcr(puta  fi  pupillaris  faifta  ht  cxhcrcdjto.aut  militaris  poit  morrcin  legiti- 
mi  hcrcdis)Djtictut  tjincn  lota  fpccic  ncctantiim  noiijinr,rc\I  ctnm  incf- 
fcdu  rci  cjuia  pcr  pupiJIjrcnuvt  ijm  d;xi,  Jucctditur  pupilJo  pcr  fc  ac  im- 
mcdiatc ,  pcr  miJitarcra  vcro  foJi  tcilatur.:Pcrp-jpilljrcm  iurc  communi, 
pcr  militarcm  vcro  iurcfpcciaJi  ac  militari.Dcnicjix  pcr  pupinarcm  \  Cc^uc 
ad  pubcrtatcm,pcr  miliiarem  ad  cjujntum  vfij  jc  icmpus  milcjcam  cxtcn- 
^QnXydt^J.centHrio.  Porro  nemo  ncgaiicri:  ta»n  abfurJum  &  inconijrucns 
ciTe  vtbrcuilotjuafubftitutiocontincctdupJiccni  fubftitutioncn)  inpcrfo- 
navniu$,^tripJiccminpcrfonaaJtcrius,c)uan.  inconucnicns  vifum  cll  Sc- 
uero  &  AntoninojVt  in  vnlns  pcrfona  fubftiturio  Itt  fimplcx,in  jJterius  vc- 
rb  dupJcx.  Et  fcmpcr  vcru  clHubRitutior.c  faft.mi  pcr  vcrbum  communc 
non  alios  cafus  polfecomprehcdcre  c^t-am  cjui  lint  communcs  vtric^ucfub- 
(iituxod./.ifnatmuinfin.kivi  ncc  fuhiciat  Cjuod  potucrit  tcJlator  vtricjuc 
fubftitucrcnifi  ctiam  illud  concurrat  vt  potjcrit  f.blliruerc  vtrjvjuc  p.iri  ra 
tione,c^uomodo  fcriptum  cft  in  hac  lcgcncmo  autcm  dixcrir  pari  rarionc 
potuille  miJitcm  in  rpccicnofirafublhtucrc&:  liliximpi  bcri  &.  fratr  ,cuiii 
nlia:  quidctn  potucrit  fibftitucrc  nun  foliim  vulgariter  d:  militjiitcr,fcj  c- 
tiam  pupiJIariter,  tratri  vcro  non  nili  vulgjritcr  ,  aut  mihtaritcr.  Atcjue 
in  hoc  crrauit  Baidus  non  miiiijs  cjiuni  cxtcri  ad loAnc legemnnm.-j poll 
quam  dixit  vcrba  illa  anitafrMcrth.u/e  fcrtt  dupliccm  h.xbcrc  fcnfuni ,  pri- 
inum  iJIum,  An  fcnfcrit  i^uod  tu  dcbeis  vncjri  cx  fubftitutionc  pupilla- 
ri ,  alterum  hunc  An  fcnfcrir  quod  hxc  fubf[itutic  pori  igatur  dirct^c  ad  v- 
trumquc  ctiam  poil  aditam  hcrcditatcm.Conwludit  tandcm  llbi  magis  jiJa- 
ccre  poftcriorcm  ini:crprcfanoncm,dcccptus  vt  fatcturcx  fupradiiitis  \er~ 
bis  Icgis  cjuibus  dubitanJi  ratio  pro  fubftituio  continetur  :  ncc  animaJucr-. 
tcns  confultuu)  fuiile  Impcracorcm  non  dc  mihtari,fcd  dc  pupilljri  fubfii- 
tuiioncvtrum  aJ  cam  brcailoqua  porrigcrctur.  In  cjuo  nihil  cil  quod  dc 
militari  priuiJcgiotradcrur,cum  priuilcgium  militis  nullum  fit  vtpoll  pn. 
pillares  annos  pofHt  fubllituerc  pupiilantcr  ,  aut  vt  in  milit  iri  fublU- 
tutionc  factacxiraiicoporticcomincri  pupilhris  ,  aut  cor.tia,V't  in  fub- 
llituttonc  militari  fada  Jilix"  impuberi  ,  pupillaris  non  concinc^tur.  Ex 
his  apparct  quitn  incptaftt  corum  iatcrprctatio  qui  vciba  Wlifed  tt^i 
prokandum  efian  f  atenuta  tta  fenftntiCK,  accipiunt,  vttamcn  ca  volun- 
tas  fatis  probata  intclligatur  Jioc  ipfo  quoJ  non  probatur  contrarium.  Ita 
transfcrcntcs  in  matrctn  onus  probjndi  quoJcxtam  apertis  verbis  legis 
incutAibit  Jubftituto.Scd  Sc  ilJorum  lotigc  incptior  fcntcntia  cft  ,  qui  Jcgcin 
iicimcilijjuut,vt  quaiuui»rccipr«cafubftitutiafadapcrfonis  imparibus  a 
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Quse  pcr  tditionem 

ereditatis  cxpirant»  Taoien  fi  i,  mtlite  fiac  impubcri  &  tracri  eohcKdibiifl 

iaftitutis,noneipirar  pcr  aditionem,rcd  continct^upillafein  iopcrfbrtapu» 
pini,&  militarcfn  in  pcrfona  fratrii.  £c  idcopupillo  tuortiio  in  piipillariai^ 
tatc  matcrcxclii  'atur,  nifi  pcr  aliqoacxtrinfcca  pi(4>ctiir  voJuiil«  teftatof 
contrarivni.  Qnn  intcrp.  cntionc  niliil  ccrtc  dici  poiuit,aut  a  iuris  rationc». 
aut  a  vcrbis  lcgis  alicnii'S.  In  hpctaounintciprctcsoiiincsconrcntiuiitdif- 
fcrrc  luc  pai  tc  cciiamcntuiii  milttis  a  tcilamcnto  pagani,  iicct  ih  cxpiicanc?a 
ic  inquirendsidtfllerentiivalde  labol^nt ,  quaetfltncn  leex  ibpradidis  ratta 
€olligitur»le  ex aliis  c[vx  hos  in  eflndem  legein  rcripfinma  A^j^tCinf 'if.i^ 
ii.vnde  plora  petcre  potcrit  fi  cjaia  cric  coi  ncc  min&s4attsfacitiit.  Apparet 
denii)ue  ct  iit  <)use  diiimutteftamentiim  miJitis  non  reduei  ad  ius  commu- 
oe,  ncui'Ccxco  accjpcrc  intcrprctatiomm,  Ncquidcm  in  fauorabilibuS' 
^uaJis  cft  fubrtitr.iio  pt-pilhris  :  fcd  nudam  niilitis  voluntatcm  nulla  jwnV 
potcf^arc  adiuuandain  fpc^n  oporccrc.  Quam  prarcipuein  rcni|Caput  hoo. 
iupwrioricoQiunximu&..  '  •  •  • 


ERROR  OCTAVVS* 

J^^j7^:^?r?f  ^         militis  conJcmnari  fucccdiGnc  tcflamcnt.iria  quarri- 
^j/^  '^S^'^'^'j       conftaiintcr  omncsdillingucndum  cifc  ati  cx  coirinuni 
kZ^--^^  dtl i^to  condcmoatus  fit ,  an evmilttari.  Primo  cafu  nuJiuin 
^"V^  ciTc  tcftamcnturoqnod  fiueant^iliuepoftcapitilis  Aipplicaf 

 condcronationem  miJes  feccnt ,  tanquam  ab  co  couditum. 

yii|^iln  per ifrogatam  pcenaro  cflpitalcm  rennia pcmat eifeftus fit.  Cer» 
cum  etitm  eit  fcruum  non  magis  poffc  dcccdcrc  cum  tcf^amcnto  qtiod  ante 
fcntcntiam  fcccrit ,  quam  tcftari  poft  fcntcntiam  &  condcmnationcm,/,€ 
tjuis  fUo  6.  ^.jcd  ij-  juit*D.  detninjl.  rtffr.  •cj  nru.fali.  tfflam.  Altcro  au- 
tcm  cjfj  foltrc  conccdi  militi  condcmnato  vt  dc  bonis  cailrcnfil^us  teflc- 
tur,  di^t.  §'fcd  tt)ft  (fHts.virfic  nijifrrtemties fuit,  Ncc  tantOm  folct  id  pcr- 
mittlyfcd  etlanb  debet,id  enim  eft  quod  tit-^  hl>.dtevtttrd».  fgmltt.fucctfL 
milftt  qui  capite  puniri  memit^  tmamcntflm  facere  concedendum.  Quat: 
loctitioifatis  oflcndit  pcflularc  mtfitem  debcrc  ab  co  ipfb  iudicc,a  quo  con^ 
dcnmatus  c(l  ,  hanc  tcilandt  liccntiam  :  Alioqui  non  liccbitmiliti  tclbl- 
riocquidcm  de  criitrenfibus  fi  non  fpccialirrr  id  ei  conceflum  (it  ,  &  itl< 
arcipiendum  cft  quod  VJpianus  noftcr  fcribit  f« /rg.  eArw»#7i/4ri  11. /w^riwf/^. 
D.  detejfament.  rmltt.  Ex  militari  dclido  capitc  damnatis  rcftamcntum 
faccre  Jiccrc,vt  apparct  ex  leg.  citm  hic^Mm  51.  f.fimileT  2).  de  dtnM.it. tivtr». 
f^^vxtr*  leo,  fi efuts  tn prindptt^zi.  $•  nuUf» dt  legntis  5.  qui  locut  eiifliTi  pro^ 
bat  ipfa  Mntcntifl  quai  capitis  condemnationem  irrogat  ,  pcrnuffionenii 
banc  conccdi  dcberc  ,  ne  fcra  nimffl&  contra  fi;^  fbtiira  iit  fi  altqu^ 
quantomlibcc  brcui  imcruallo  fcqoatur  condcmnationem,<|itja:nonioal- 
teri us  quam  fuprcmi  Principis  poteftate  cft  ,  yt  ei  qui  lam  fcruus  pccnx  cfi 
iedus  buc/dUtutc  aniiilain  itiibmdi&ftiUwMPt  fiiyd  vfr^aoiiQi  di^jiM^cQt 
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quoJ  priuilcgiun)  hqc  (icmi  datur  militibus  >  t^ui^ujm  luiiiiiuus,  ita  nccud 
aJios  miliccs  pcrciriccquam  qtii  ex  milirari  dciicto  coocnati  (intiVt  (jxniiasi 
nec  jfi  alia  bpna  quam  qu^  in  c^drii  quxiica  fucriiUincc  ad  aiiud  tclUiiui  gc- 
Dus  quam  cx  priuiic^iu  milicari,Vc  clcgantcr  ratiociiuair  VJ^^iuuus  noltcr 
in d.t.9x  tuiUiAi i^MViiS.d  J.i.ttt fm,'D.di  ve(eran.(^ mthi.  fucceji.  JnqtiO  niiru 
elliquod  milcs  n^n  cxcommuni  fed  cx  iniiitari  dciiau  condcnnucus.hci- 
li^s  obcincac  faculcatem  tcAandi  cx  priuilcgicj  nul/cjn  qnam  cxiurccoin- 
muni :  ciXm  c  conirano  diccndum  pucius  vidcrecur  omiu  pnuilcgio  tarerc 
illt^m  dcbcrc  qui  aducrfus  milicarcs  lcgcs  dcliqucric ,  vc  propriutii  uiiitcarc 
dcliflu  propria  quoque  &miiirari  pooiuc  erQcrctui i  i.D.de  re  milit.mnCt. 
l.aM.XiltHm  j^ja pn.D.de  miK§f.^ic[\inle>i\  priuilcgu  niiljtiu.i  i\o  nili  prarniij 
loco  bcne  mcrcncibus  trjbuta  funt  l.m.Utes  ij.$  A.De  re  vnUt.L  tejUmentM  26. 
§.i.D.de  te/}4W.miJit.  vbi  cx  hoc  infcrc  Macer,  luscclbndi  de  callrcn/1  pccu- 
lio  quod  tiiiistamiiias  militancibusconcenum  cl\  ad  cus  q^i  ig.nomi ni^  cau- 
fa  milli  (Inc  non  pcrcinere.Scd  rationem  illuJ  hanci^^-tbcc.qiiOU  quiiquis  ca.- 
picc  damnaturex  qnocunquc  candcm  criminc  /iue  communi ,  liue  nniicari^ 
uacimamitcicfacttonem  tcilamcti  idq;conimuni  iurc,quiaftacim  iicretuus' 
pocjiXjNcc  minus  iure  miiicari  intcft  ibilis  ci\  q nfq^is  rcruuspoerjettcctus 
ci^«quia  nec  fcruus  milcs  cHe  potcil  /.4^  9mf  f  rmUtmn.D  df  re. mtht  Jia.mX' 
gis  quam  tcftamcnti  faftioncm  vJIaiu  fi  non  indulgcatur  rctinciC.  Amilla 
porrb  teftandi  tacuitatc  cx  iurc  cam  communi  q<  jiit  milicari ,  taciJius  cii  vc 
pcr  miUtjrem  iurifjKUionem  rcilituatur  aut  potius  rcreruccur  condcmnaco 
liccnti.i  tcftandi  cx  priuilrgio,quaHi  cx  iurc  communi,  quia  nequc  luscem- 
munc  ex  pcrfona  militis  immutari  potclt,ncque  ludcx  militaris  fc  vllomo- 
do  intcrponcrc  in  ca  rc  quar  ad  ius  communc  pertincat.  Ncc  cnim  priuiic- 
gia  militum  r.int  ex  iuie  comniuni,fcd  contra  ius  commune ,  iUcocji  nimiru 
priuiicgia  id  eft  priuatx  icges  dicuntur,  ad  diftcicntiam  comniunium  qux 
omncs  tcnent.Ell  crgo  conuenicntius,tum  quoquc  «.um  cx  inilitari  uelitto 
miles  condcmnatuscft,vc  pcrmittatur  ci  tcftjri  cxpnuilcgio  ii.ilitan,quani 
vc  cx  iurc  communi:  Sicuc  &  niinus  abfurdum  cii  ciari  cam  iucnii.un  n.ili- 
ti  capicis  damnato ,  q-iam  confcruari  iiii  qui  igiiominijc  caufa  imlius  ht  dJ, 
te/iMnetA  $ .i.Shic  qiibd  odiofior  flt  is.qui  ignominix  cauG  midiis,quaui  qui 
ob  crimcn  aliquod  militarc  conJcmnatus  cft,  (  funt  cnim  dcli»!:ta  pJcra.^uc 
militaria  qu^  licet  nunquam.iuftambtamcn  iioncftain  caufam  aiiqnaiu  haocc 
^ocius quam  igiiooiiniofam  vt  (1  quis  icm  a  ducc  prohibitam  tc«.c  it  ciufq;. 
mandata  non  fcruaucrit,5c  camcn  bcnc  rem  gcHcnt/.j.if.»»  IfeUo  D.dererm- 
/i/.quamuis  ignaminiori  mi(Iio  Hc  quoq^uc  vna  cx  ^  cenis  miiitanbus  d.l.^.f, 
l.l.<jut  cum  vno ^.^.t^nomitti4.mt(f'{s  eod.)[n\c  potius  quod  qui  per  igiioinjjiii 
inilitia  mittitur,quemadmoJu  ex  niilitc  fit  paganus,ita  co  ipio  inltanti  quo 
priuilcgia  omnia  militum  amittit,  rcdditur  iuri  communi,  aquo  iicc  vnqua 
ejrcidit.Non  cnim  idco  Janrur  priuilcgia  vt  iuscommune  aufterat«r,fcd po- 
tiusvtiuri  communi  ctiam  fpcciaic  adiiciatur.Itaqifatisci  cllc  dcbet,quod 
facultatcm  tcftandi  cx  iurc  communi  faluam  rctiiicac.  Quod  non.limiJucr 
cucnit  in  pcrfona  militis  condcmnati,qui  cx  inftanii  codcmnationis  vtram- 
que  amitterct,  finoncx  indulgcntiaiudicis  iiccntiam  tcftandi  cxmilitari 
iurc  rctincrct.Ca:tcrum  quod  placuic  hanc  iiceuciam  ccftandi  non  cftc  con- 
ccdcndatn  militi  condcmnito  n.fi  rationc  bonorum  caftrcnfium,vtdircrtc 
fcriptani  cft^  d,l,ix  tmUim  <jrin  /.^  ot^Uubm  ij.^.;«ii.(aD(6  magis  fuadcrc 
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«MalM^Miiitn  cx  iure  ac  priuilegta  railicum  teilari  ci  perinlttatur.  Fac^ 
Ihis  cnim  cA^  prioilcginm  nilitifc  confcnMiar  rationc  iMMionm  ctftrea^ 
cviciuranif  <|ucnMdiiiodiim  ^  c6acrib  «iiditiliiii  cft  vt  <le  bonii 
Cifti^llbiitliccacccnari  iurccommttnisqu^m  vtiurcmilitari,quia&totuin 
ins  mtlitarc  caftrenic  cft.  Vnus  tamen  cafus  ab  Vlpiano  exupitur  11»  «^./-rjr 
militMrh  «juo  milcj  capire  punicus  tcftandi  licentiam  impctrarc  non  potcfl^ 
ncquidcni  dc  bonis  callrcniibns,  fl  fucrit  iJco  contjCinnarus  c^uod  facramc- 
^li  iides  rupta  lit,puta  h  proditor  fuit  vcl  iraiisiuga.Hi  cnim  non  folum  capi- 
tc  picruu(}ue  puniuntur ,  Ccd  ctiain  exauf^orancurjpriiDUtv  vt  torqueantur» 
quia  pro  lioftt  n6  pro  mtliie  babCtnr  1^r9dim0$jJ}Jtntmlitddt6f^  &  td 
beftiai  dc  in  forcaro  daroniri^blflnlMUimwi  militei  nibil  cornni  pittinror 
^dJ»$.f^  pUs4  htfiem  eoijkk  VtintcUigMkius  railitcs  qui  ex  milltiri  dclido 
ciipit«pBniunt«r«puniri  canquam  intlites,&fdcblicttci  milicuronomenid- 
imcrctmentilti non  efre  illos  luc  parte  feruos  por'^x,qued  fatis  innuit  Vlp. 
ind.verf.  fti  fir fitfuis ,  vbi  poll  vcrba  illajAT*»»  ferniu pctnA f/^c»/wr,fi.biicit 
exccptioncm  nifi  f«rt«  tntlts  fuif-,Scc  proindc  omnino  mJignosqiU  priuilc- 

Siuraaliquod  mi!ita;<-  reiincantiqualc  iilucicil>vcponiceis  pcrmicci  tcflari» 
ammoim  non  niii  dc  bonis  ciftrcnfibos»nec  nifi  iuie  mlfitiri,quamuis  cor 
«m  mditircs  Icm'delt4|ttcrimfc  tsnqiaim  roilitcs.  Id  cnim  proprinm  milt*' 
tare  deli£Hit»  etti  quod  quis  vtt  milcl  idmiftt  d.l,tMdaii,  Nec  exau^oraii 
^ent  militos  qoj  milttiritcr  deltquerum»  Ccd  cx  quibufdam  tantiim  Ciufin 
Wii»  d.l.i'$.p9n.d.l.^.f.rton  pmna  d.l.prodit^res  y.l.vh.fd,  m*  At  iurc  com- 
rouni  tc^^ari  nunquam  cis  pcrinittitur,  quia  vtdjxi  caflrenfis  iurifdictio  quif 
dat  hanc  iiccntiaai,  tota  iciuncca  c(l  a  lurc  communi ,  &  implicat  contradi**. 
^ioncm  vt  iuscommune  violctur  a  iure  communi>atnon  ctiam  vc  violetur 
jper  priuilcgium  roilttarcsquod  cum  poflit  rufGcere  fupervicttum  cd  pctcrc^ 
miocm  iurecommum  coiKcdttur.AtbcllihScinlurgit  <]uxflio,quidliodic 
icris  obtinctt  lioc  miles«itue  psganus  qui(piam  poft  irrogatsm  cipitls  con» 
4mMiattonem  teftiri vcHt.  Nam  rupcrioraqaidcm  etiuris  veteris  ratione 
^miflimc  difputantar»quae  facicbat>vr  pa*na:  lemus  fierct  quifquis  ad  poeni 
capitis  &  vlrimi  fupplicij  damnatus  cfTct  d.  l.fiifHis  fHio  6.p,fed  etfi^jHts,  D.dt 
intufl.rHpt.  Scd  cii.n  hodic  lurc  nouo  qnod  luUinianus  in  Noucllis  inJuxic 
nemo  bcnc  natus  pccnx  fcruus  liat  Nouclf  .ii.Z)e  fJHpt.cap.  8.  $.  <jHod autemy 
vnde  fumpta  cil  ^uth.fid  h»dte  C.de  d$rMtdnt,vir.ff}  f/A-^r.confcqucns  vide- 
Wyvretttroqui  cipicadtmnatascftpoffit  hodictcAtri^  necttnt&m  mtlct 
Impccrtmivtolimltcemtttclbndicxprhiilegiomilitaritled  etiim  paganut 
^ihbcr»iurecomroooi.  Atauc  ita  in  pagano  c'c  confuctudinc  vbique  ferd 
•ipentiam  rcccpti  obftfotri  tcitatur  lul.Chr. Itk.$.fent§nt,irtfaiftiimenAfit^ 
xi.fictamen  vt  mtretur  ncc  abs  re>confuctudineni  lunc,  qoafi  turi  cominuni 
contrarlam»&  tamcnfiibiicit,non  elfc  ab  ca  in  practica  recedcndum.  Quo 
adiniflo  vt  faitcm  ex  confuctudinc  ,  quamquam  inujtis  IcgibusjVt  diccnius 
in  fequcntibus «  paganus  hodic  ciiatn  p«>{l  capitis  condemnationein  teftarj 
f  oflic  iurc  comrtiuni ,  ( fctltcct  fi  non  talc crimcn  fic  qnod  vcl  ex  inre  com- 
-|mmi  vcl  ex  rcgionis  legibut  tnt  moribos  ponMmirroeetconfiicationlsV^ 
Irittcfibrom  bonoru  m ,  qoo  ctTu  firoffhtqufeilemr  ilifr Jtiid^tcfttndi  licen^  . 
tia  ci  qai  bona  nulla  rclinqucrct ,  ncc  relinquere  poifet  /.  hx  Cornelia  i$.m4 
pn.D  devulg.cr  puptll  fi^fi  )  Q^:«i  o  An  no  igttur  &  milcs  capice  codcmna- 
'tus  icibhpocciitctmn  oulia  impcttnctiiamiia»  &quidcm  non  c.inttti^ 

Digitized  by  Google 


yod  ANT.  F  A311T  DE  EllROR.  PRAGMAT. 

dcbonis  caftrcnribiis,rc».l  eriam  dc  paganicis»  qJec-cj;iurc  ccmmuni  ?  Nam 
&conructudo  vim  lcgi^obtinet»  lic  vi  ccur  ,  nealiov.]ui  fiuc  noua  conilitu- 
tio,fiuc  confuetutlo^quar  paganis  quocjuc  fauer,(lctrnorcm  tcccrii  coJicio- 
rcm  militumqii.r  hjc  panc  fcmpcr  mclior  fuit  quam  pagiiiorum.  Vcriira  . 
ego  contra  puto ,  nihil  rcilicct  immutatum  cHe  aui  iii.mutandum  quantuni 
ad  n:ilircs,l3  mot'6  cx  militari  no  cxcommuni  t!ch<?lo  fnr  concicninatijNcc 
cnini  i<J  liiltinianus  cgit,vt  in  militaribus  poeiiis  qiiicc|Ujm  innouarct ,  intcr 
quas  vna  ha:c  cft,qu6d  milcscapiic  conoen)natiis  am  tiit fa^tioncm  tcUa- 
rncini ,  nifi  quatcnus  ci  pcrmilla  fuitab  co  ipfo  luuicc  qui  codcmnauit.  Idq; 
cx  Principum  conllitutionibus  ,  prxfcrtim  vci6  cx  illo  rcfcripto  Hjdriani» 
quod  Vlpjanus  rcfcrt  in  d.l.f  <juu  filt»  i-fed  cr  ft  ^itn,te> JU.mfiforu  mtles futt» 
Nam  ciiin  H.idi  ianus  rcfcriplit  conccdcndum  cllc  militi  ad  pcenam  capila- 
Icm  danmato  vt  icHctur  dc  calircn(lbus,hoc  ipfo  prohibuii  nc  dc  cttei  is  tc- 
ftari  poflct  d.l.^  rt.ilttthKs.C.dt  teftAm.mtlit.  Cui  prohibitioni  ncmo  dixci  it 
fiipradi(5ta  JuOininni  Nouclla  qua:  tam  abfurdz  confiictudini  caur.]m  dcdiu 
qiiicquam  dcrcgirom  fuiflc ,  aut  de  milirnribus  pcenis  imminutum.  PJane 
quod  olim  obtiiubat  vt  nonnifiiurc  militari  dc  calli  .nfibus  tclbri  poflct» 
hodicdiccni^um  ciret  adniifla  illa  confiictudincpro  iurc  corredum  cflc,ciqi. 

Ecrmittcnduin  a  iudice,vttcftari  poffit  ctiam  iurc  conmiuni.  Ccflarctcniin 
odie  raiio  illa  ab  Vlpiano  allata  in  d.Lex  mktAri:(\voa  ci  ncn  nifi  quaii  mi- 
liti  ius  teftandi  tribuatur:  Cum  fi  milcs  no\i  circt,t.-.nt6  libcricrcm  dc  bonis 
fuisctiam  pnganicis  &  iure  communi  tcftadi  potcftatcm  a  iurc  ipfo  comuni 
&  confuctudinirio  haberct.nec  fpcciali  conccflionc  vlla  indigcrct :  Vt  noii 
tam  priuilcgiu  miiitis  hodie  fit  qualc  ohm  fuir,  qi:6d  tcftari  poillt  dc  bonis 
cartrefibus  i^:  iurc  mihtari,quam  pars  qu^da  pocna:  qrod  no  aque  dc  cartcris 
bonis  pnganicis  iurc  comuni  pcrmittarur  ci  icftaii,quod  pagano  cujlibcl  cx 
«juacunqi  caufa  codcmnato  pcrmittcrctur,i'um  nc  cofifcatio  bcnoru  on.niu 
cflct  irrogata.  Sed  fi  poncrcs  codcmnatu  militc  cx  dcIi(^To  c6muni,no  dubi- 
tarc  frppofita  (ofuciudinc,quin  ht;ic  pcrmiffum  cffct  ttftari  ncctantiimdt 
bonis  pag.inicis,red  etiadc  caftrcfibus,fcd  tamc  lurc  Juntaxat  c6nu'.ni,quo* 
nia  ad  nunc  cafum  ncq;  priuiJcgij,ncqoc  fupplicia  inilitjria  cxr6t:'nritur,cum 
f  lia  iurc  vctcrc  miles  qi:i  no  njilitarc  fcd  comunc  dclictu  admiliflct,n6  laai 
pro  militc  hac  partc  quam  pro  pagnno  habcrctur,\t  collat  ex  d.  tnpn.^D» 
de  veter4n.e4  miln.fuccefi.d./.ex pitlttAri,S(  nliisnipra  cit?ti<..Quidni  cn:m  par 
ttii)  pro  militc,&  partim  pro  pagnnojiteii  qipnrtlm  pi  o  fci  uopcena',pr:itim 
pro  lihcro  hnbcri  potuifltt,  qui  duoru  hon.inu  vicf  gcrcrc  crcdcbatui  ladio 
tcftan  £"lo  dc  caftrcllbus  /  f  certeru  ij.^.i. D.de  tepttrn.mtht.  Ita  fict  vt  mcli'  r. 
hodic  ficcoilicio  pagani  dc  capitali  cnminc  qumm  n  ilitis  ob  cnircn  milita- 
rc  da:nnati,qniapaganus  cx  c6fi:ccu<'ivc  dc  bonis  ftis  on.nibus  tdbn  ]i(;dic 
p(ucft»  nulla  ijnpcirata  liccntia ,  &  cx  iurcconnnunj,Miks  vcro  tx  militari 
dcliutocondemnatu5,non  nili  dc  caftreullbus,idq;  &  iurc  niilira;i  no  coni- 
inuni,&  licctia dcn.um  iiiipctiara.  Mclior  vcr?>  njiliris  ix conjiiiuni  dcJi(^o 
condcmn3ti,quani  cx  militari,  quia  codcmnatus  exdcliito  communi  tcftari 
hodic  potcft  cti^^m  dc  paganicis  ncdum  dc  caftrcnfibts  iurc communi,con- 
<jcmnatus  auiccx  miiitari  dc  folis  cafticnfibus.Mclior  rcniqiic  ir.il. ris  ct  n- 
dcmnati  cx  dclido  niilitari  quam  olin)  fucrit ,  quia  cum  non  polict  cliiii 
tcftari  miJcs  ,  ctinm  dc  caftrcnfibus  nifi  ^  iure  miJirari  ,  &  iiiipcf.ata 
iiccmia  >  liodiepotcft.&  iure  cominuni)&  nulla  liccntia  impeuata  nifi  ei^in 
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WkCeftiri  iore  iiiiii(ariJ[)iiae  omnia  iure  vrtere  longc  alitcr»vt  djxtmtubob» 
tjnebantt&obtinercntetijni  ho<Jicninconructu.!u  illi  quam  rcrulimusiuo ' 
riconiiniini  byymciiarogarct»  Dc ^uo uuicaic^acau  i^cwaUc kcius di 


ccmus. 


ERROR  NONVS. 

2W  miliiif  madtmmMi  &  inttflitti  Ug  um4/mtmfiim§$  4$ 

primHm  in  ktms  MjhenfilnHm 
Ractatvs  djrticilior  clldc  fcgitima  militis  comlcmnati 
A:  intcllati  fucccirioncpropttrca  (.juOii  cx  variis  iuris  noflri 
locisqui  adhunc  trjctjtuin  pertincnt ,  nonnuJIi  Tunt  quipu- 
guarc  nioiccm  viiicantur»  &  ^uorum  concilijuo  intciprcci^ 
bni  omfubtM  pcrdi^cilis  non  ifBmcritb  viia  cft«£xtat  cnim 
conftittttioluipctatoruoi  Vilcriani  &  Gilicni  in  L  ^m&iiht  13.  C.  di  /#• 
/K«i».iiwiStf.(|ujede  vtratjueroiiitiscondemnati  fucccffii^ie  Sc  tcAamcntarja 
&  lcgittnMi  dcfittit  in  haec  vcrbatfi  mUuthHs  mff^rU ,  dmmi^myuf  ejuoejue  sh 
jii^trtHm  mt  ttnrs  damn^  n«n  Aharum  ofMm  cMjirenJiHm  rerum  teflamentum 
eere  permutttHryCr  tnteflAttj  ture p^opru  fHccsditur a fif(9.    Quibus  poftrcinis- 
vcfbis  apcrtius  nihil  fciibi  potuic  pi  w  hfcojnon  aJiuin  fciJicct  quain  rifcum 
abincciUto  iucccdcrc  in  bonis  miiitis  ^ui  ob  Bagitiuii)  aliquoa  ii<iiitarc  da 
anHitQ»cft.AtP  jpinianut  cStr^  in  U,7)M  arr/«r«i.<^  mUtt/ucceJfdifcnc  ait 
Boaa  militj«.iiitdiUii  dcfbndi  caftrcnlia  6€onon  vindicarf>cnm  hcrcs  lcgi- 
timosad  finc^m  quinti  graduscxiAirtaut  proxinuiscognatus  ciu/Bcm.  gra- 
dus  iatra  ccmpus  podcOjone  acccpcrit.Ncc  aUter  lurccMaccr.  in  li.M.tit» 
cxPauli&  Mcnandri  rentemia  /cribit  Milici  qui  c.ipitepuniri  nieruitttcAa-* 
rocnTum  fjccrc  concedcndumjciufquc  bona  intcflati  Ci  punitus  fit  ad  cogna 
tos eius  pertincrc,!!  tanicn  ei  militari  dcIi«^o  non ex  communi  punitus  ci}^ 
Noilri  vulgoilc  conciJianc  poA  Accuiiium  tndJ,     mtltttlfHt  vt  bona  pnga. 
oicu  hac  parte  fcparanda  hnt  a  caArcnnbus^Ec  io  caftrcnnbus  quidcai  agna 
Ci  (iicccdant  9t  cognati  vfquc  .ad  quintvm  gradum  #ar  dJd,ifi  i,dt  V9tirem.(Sr 
imlftfs/»c<»j^Inpaganiciiverbrolusfiicus  cxdufis  omnibus  agnatis  &  co- 
gnatis.Atquc  ita  accipi  voluntii.  /.  i.  e^z.vtloquamur  dcfbliscaftrennbus» 
iscmquc dtdMn l.d"  mtUttkmt  vt dc fohspaganicis.  Pro qua rcntcmia £icic 
quoJ  cuin  prior  pars  dictcC  /.    miUtibus  loquatur  dc  caufa  tcflnt:,dc'qucbo 
uis  foJis  caltrcnJibus>tanquani  dc  quibus  foJis  pcniMitcndum  Ht  iniliii  con 
demnato  v:  tclU*tur,conlcntancum  vidccur  vc  poftcrior  pars,Ccuti  Joqnitur 
dc  miiitc  iiiccAacotita dc  iis  ruiis  bonis  accipi  dcbcac  de  quibus  tcflari  noa 
licct  mitttt  €ddcni«9»£rga dc  folis  paganicic  vt  pcrfc&a  &  ab/blou  fit  an-  ^ 
tilbcfi5*Fa9i|«tiiqubd  pjpin.<iy  d.t^uU  vH.& miliLfiticeJI.  ctim  fcrtpfit  bo« 
namilitis  intcftati  dcfun^i  6fi:ondvifldicari,nominatim  adiecit  caflrenfid, 
HDHaUilli  vttq*,  ob  cauiam,vt  vidcturtquam  addiflinctioncm  &  czclunone  * 
|ii|pnicoru.Ncqjc  abhac  intcrprctationcabhorrct  vir  dodiilimus  laccib. 
Gutaciusjj^  l.fiifuis fiUp  6.f.etus  (jiadeportatMrtin fn.  vbi  diriinguit ,  &  bcnc 
roilitcmcondemnatum  ab  co  qui  morcuus  (ic  antc  condcmnactoncm.Nani 
ii  milcs  moriacur  indemnatus  ,ait  xquc  lac^  patcre  Icgiciniam  cius  vei  ho« 
1  fiicccflioiem»atqttc  pagani.  Ncc  proindc  circumfaibt  cS  qulnto 
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gradu  fiue  agnatorum  fiuc  co^natorum  ex  d.§.ettu  <jui  deportatMr  tn  fn,  Scd 
Ticut  pagano  ita  militi  hoc  cafu  fucccdi  vfquc  ad  fcptimum,n^.qu  i,  gradum. 
Et  lioc  quoquc  rc(5tc  fi  ad  cognatos  rcftringatur,fcd  non  ctiaa.  li  ad  agna- 
tos  refcrati.r,quoscon{lat  ctiam  vltrafcptimum  gradum  fucce  crc,  &  laltc 
vfvj;  ad  dccimum  l.ocldui ^ndHi  9.  iunct./.i  S.hjtc  ntttem  honornm pojfefito  Z). 
vnd.ccgnAt.^  f .vUJnft.de  fHCceff^.cognAt.hdi.6s\in:  ni  tallur  eiian*  \ltradcci- 
mum,&:  q  iamuis  longiffimo  fit  gradu  vt  lulliD.loqujtur  tn  p.  cdferHm  J,  D, 
de legtt.^tgndt  fuccejf.DtQixnvimtmm  gradumpro  cxcmplo  non  rcllitutionis 
gratia  poluit  idcm  luftin.w  d.p,vit.  Inft.  defticcejf  (ogftdt.Pvii  .ignatcs  vcrd 
autcognatosjidcftdcficicutibusiisfiuc  quodnuili  tiiu,(iucqi.  Ov»  qi.i  fiipcr- 
funt  nolmtfucccdcrc  necpraftorioiurc  ntc  ciuili,conh.it  adinitti  It  gioncm 
in  qua  miles  fuit,n6  fifcum  d.§.eius  tjutdef  ortdtur  tnpn  ft)  Li  C  de  hered  de- 
fwr.Nam  quod  cotfa  fci iptum  videtur  in  d.l.i.D.de  veterdn.^  ntiht  fHtteff. 
bonj  miliiis  intcftatidefundli fifco  vindicari  fi  ncqucagnatus  ncq.  e  cogna 
tus  quifquam  cxtitcrit  intra  quintuin  gradum  quivcl  lcgiiimam  hcrcdi. 
tatcm  iure  ciuili  adicrit,vcl  bonor uni  poflcirioncin  acccperit,in  clligcduin 
(anc  cft  de  intcftato  milite  condcmnato,vi  idcm  Cuiacii.sbcnc  intcrprcta- 
turjfumpta  conicdura,#Ar/.i.ro<<./i/.qu2: dc  n<ilitc capiiis  ccndciurato  apcr 
te  Ioquitur,&  cx  infcriptionc  d.l.i  qu«  cft  ex  P.ipiniani  /i^.'i6.  refponforumy 
inquodc  rcis  duntaxatcapitalium  criminum  difputauit.At  n  ilitis  ccnucm 
n«ti  fucccfllo,inquitCuiacius,ab  intcftatoanguftior  cft  quam  p  gani  ioca- 
ftrcnfibus  quoquc  bonis.fifcum  cnim  vocari  dcficicntc  quinto  gradu ,  <um 
tamcn  ad  inteftati  pogani  fuccc(rioncm,ncc  ante  fcptin.uni  gradum  cogna- 
torum  vocarctur,nec  quandiu  cx  agnatis  quifquam  fupcrclfct.  In  quo  tanic 
niiror  nec  poflum  prcbarc  quod  vir  do<5tifIlmusconfcrt  hac  partc  fucctf. 
rionem  militis  cum  fucccffione  pagani.Nam  fi  fcnfit  dc  pagano  non  con- 
dcmnato,quomodo  iilum  fcnfific  ncccflc  eft,quid  aitincbat  moncrc  angu- 
ftiorcm  cflc  fucccflRoncm  intcftati  militis  coiidcnati,quam  pagani  non  con 
demnatiPQuis  tam  ftolidus  fuiflct  vt  dc  co  dubitarc  aliqoomodo  potniflct. 
Si  vcr6  fcnflt  dc  pagano  arquc  ad  capitis  pcenam  condcmnato.apcrtc  f jlfum 
eftanguftiorcm  ellc  militisintcftali  fucccinoncm,quam  p3gani,cdm  paga- 
nus  ad  mortcm  damnatus,non  magis  ab  intcftaio  quam  cx  tcftamcnio  he- 
rcdcm  habcrepofljt,nontam  rationc  illa  folaquod  fcruus  pocnfcftcwius  fit 
pcr  fcntcntiam  d.lfi  tjMiffiltof.fedelfi^Hitdetmhft.ritpt.Q^^rrx  quod  mnlto 
magis  ciuitatcm  amiferit,qui  amifit  ctiara  Iibcrtatem  l.<jHt  viumo  19.  iun^. 
l.fHnttjutdMtn  q.D.de paen.^i^m  3c  in  co  qui  dcportatus  tanium  cft^Iitct  re- 
tincat  Iibertatcm,&  folam  amittat  ciuitatem,idcm  tamcn  haud  dubic  obtH 
nct,vt  ncquc  tcftan)cntarium,ncque  Icgitimum  hcrcdcm  habcrc  poflir,ncc 
alium  dcniquc  fucccflorcm  quam  fifcum,non  magis  qnam  fi  ad  moricm  da 
natusclTctiquia  fcilicctiusfucccdcndi  &  habcndi  hcrcdis  fiuc  cx  teftamcn- 
to,fiuc  ab  intcftato  cft  cx  Icgibus  ciuitatis  Uege  oimemre  i^o.de  verh.  figntfic 
quarum  porro  commcrcium  nullum  rctinct  quifquis  amiitit  ciuitatcm, t»- 
mctfi  rctincat  libcrtatcm.Vnde  fit  vt  prartcxtu  conftitutionis  luftin.qux  ne 
inincm  bcne  natum  ex  fupplicio  ficri  feruum  patitur,dc  qua  fiiperiori  capi- 
tc  fcripfimus,nonpoflit  defcndidamnatos  vltimo  fupplicio  poflc  tcftari 
quitliccinonamittanthodiclibcrtatcm  perindc  tamcn  ac  olim  amittunt 
ciuitatcutcm  vt  hac  partc  nihil  iwcrlit  an  mortc  quis  adficicndus  fit  an  dc- 
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mtm.pyx^eimtr,  Dammiimie  Cfum  boiia  puliikaociyr  -quotics  aut  vjr» 
MHriMiriT  irlimirnr  i  mr  feruilis  conciicio  \rto^wiTj.i,tnpTincif.D,d€lnh 
Afiiii»iir.vbi  feruUcm  condicionctii  intcllige  quat  irrogara  lit  per  modum 
pGenar>non  dc  illa  quar  irr^  g-^^^"^  P''^  oiuncm  lcnictiam  capitalem  hoc  ipfo, 
quodicruus  pcenx  ciiicuur  quifc^tiis  ad  luortem  ciamnatui:Hxc  cnjm  &  ir- 
rogatur  pcr  fcnccntiam  &  iinitui  pcr  cxccutiooem  rcmcmia;.  Jlia  vcrb  Je 
^Bif«i./.4.irrogatuf6ifiavita,  quamaisfmiictiwliiluftciyitafc.  Iu(|ue 
pocemfii|licmCaliiikraaofiiif.JLi*vt4M>c  tanribo  cafiitiMos  apriincrct 
adcmpts  pcr  itotviiCfaiDtirci  libcrtatis  9  vd  ciaitatis  »  aat  ii  inaluil^tr 
fpd  vitjri  vel  ciuitatis.  Tertlum  tnim  iUwl  mcmbrum  quodaddttyiite. 
jrogata;  fcruilis  condicionis  poterat  vt'<|iiccominerf ,  fecundutn  priorcni' 
i^uidern  locutioiiem  in  cafu  adcn  pta:  iibcrtatis  ,  fecundum  poilcriorem 
y^rh  in  cafu  adcir,pr;c  ciuitJtis.C^iaiDLjs  m  aliis  picrifquc  caflbus  ii)uliuii> 
iotcrfitan  folaciuitasan  ctiam  libcicas  adimr.tur,quia  feruitus  morti  paf- 
fim  adnmilatur,non  etiam  (emper  dcportatio  Lftd pd/is  5*#t^.#ilu/# /^n.ds- 
nr  /  imir^ukf^M  tSdtfi.&  dem9ft/h.A6€^aiMm  it  ^ui  deportatur  here- 
^m  miUuafi  habere  poceft  fiuc  es  tcftamemo»fioe  ab  inteftatot  vt  quamuia 
poffitctiim  poft  cieportationem  cmcre^vmKlerr^iiquelwiurmodi  faccr» 
aifafrftiotctiurr  georium  cutus  illc  capax  raan(?t,tta  vt  quar  illepoft  dcpor- 
•tationem  Mcquifjucnr,non  fcquantur  nfcum  l  ft>nMnddker9ii,i,is  cmw  kifid 
D.mdndAt.  \n  iist.uncn  jplisb<.nis»  qua?  polKicportationcm  qusfita  funt> 
crnum  fit  non  .iJium  qnam  Hfcum  ci  inortuo  foccefforcforc  niii  antc  mor- 
teni  &  ciuitatiidi:  bonis  fms  omnibus  leitituatur/.^fpfrr^ow  15«  D.deinterd» 

reUg.Li.  D.de/inl,pajf.^  reftit.U  c[uc  cfi  quod  Paufuc  Tcribitm/.riKM  r^/i» 
J.l>Jthit,dMimki9,m  |.oA.qi:em  Cuiadut  ipfe  reftiiuit  lif .  6,  §ffinuit,  etp* 
li .  Dcportatum  qula  ciuitatem  ami(it)liereoiNn  kabere  non  poffe  &  acqoi» 
Mcnm  nccipci cfcilicct  non  co  temporequo  acquirutur,(ed  quo  traAa» 
Vip«tcftdehabcndohercdc,idcO  poft  mortcmdemum  dcportati.Cuicon 
Dcnit  quod  iir.p.  Alcx.rcfcribit  i« /.i.^.^s/f  borj.profcript .'Di.Yortnoi  nccea* 
rum  quuicm  rcrum  quas  poil  pccnain  irrogatam  hubueriiu,hcrcdcm  habe 
rc  poire>Nimirum  poft  mortcm  f.iam.NcQue  enim  dc  hcrcdc  dato  ci ,  qui 
'  adhuc  viuat  traolaxi  potcft.  £reo  &  auod  in  ca  legc  fcquitury^^/  ^  hx pw 
^UfOilkmihtr  noa  alium  fenfum  habct  quam  vt hc  res  poft  deportatioiicm  ac 
qniiitfr  poft  mottem  deo6m  pubIiccntur.Quare  non  pognat  qood  tSquam 
-  ex  diametro contrarium  obiici  folet $x  d^^ktnimkmitl.ii  mAndMtvhi Cai 
bit  Paulusea  qtispoll  Jeportationem  acquirnmur  non  fcqui  iifcum.  Sic  e- 
nim  accipi  debet  vtnon  fcquamur  viuo  deportatoqui  intcrim  &  alienare 
flla  potcft,5^  pignori  darc  dum  ne  infraudcm  fifci,  quorum  oirininm  nihil 
cft  quod  faccre  poflit  in  bonis  iam  publicatis  dJ.  depvrtatns  i^.de  mterd.  ^ 
rr/r^.Scquaocur  tamcn  mortuodcmum  depurtato,qui  numquam  fucritre* 
.^utot  B  oo  tcmpore  noadiiot  alitBautimcniafitiir.£tttaconctliirl  debcc 
^hwlaacnm  AlciaiidrOiiien  quoiiiodo  conciliat  Coiaciua  MdUmtfMi%.i, 
i.Z>.fM  te/lMfhf4eer,  pijpJvbiftfWiicmiUam  Pautilcoteoriam  >  quar  eiftae 
md,  i,  iememimf&mnmimm  odiNCiiieaomoiho  qoorum  bona  pnblicata 
:/unt,reftringit  ad  eos  quibus  publicatio  irrogata  fit  citra  capitis  diminutio- 
nem  &  faluaciuitate,id  eft  ad  rcIcgatos,vt  cxcludat  deportationcm  >  qood 
cftproffituimprobibiie.$icutd(iUud^uodaiij  jionnulli  adicruat  ta^uani 
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cjcemplum  ad  fupradidam  Pauli  fcntcntiam  cx Uotemi\.§.pefi,D.  depubli^ 
can.(fr  veclti.\\»\  fcribitur  cx  eodcm  Paulo,Eam  rcm  cjua:  ob  non  folutum 
vc(ft;gal  commiflb  vindicata  cil,dominum  emcrc non  prohibcri  vcl  pcr  fc» 
vcl  pcralios^t^uibus  hoc  mandaucrit.Ahud  enim  cft  loqui  dc  re  ccrta  cjux 
fifco  commi:ia  &  vindicati  fit  fJuo  llatu  pcrfonar  vt  m^^.;.;7*».aIiuJ  vcrb  de 
co  cuius  bona  publicata  liiir,cjuod  nuiiquam  contingir,  nili  cx  alicuius  cri- 
luinis  caufa  cjuod  vel  adimat  ciuitatcm.vel  faltem  oncrct  fainam  Qc  cxifti- 
mitioncm /.^r«.Z>.<// z/4r.cr  rA:/r4ffr^.Ctf^«ir.Quanquam  vtroc^uc  cafu  pcr- 
mittitur  conJcmnato  ctiam  dcportato  vt  cmat ,  permutct ,  alic^fque  huiul- 
modi  contiadiis  ineacqui  funt  cx  iure  gcntium  d.l.deportdtuf  15.  de  tnterd. 
t^releg.  An  quia  qumdiu  dcpoitatus  viuit ,  fpcrari  poilitfore  vt  quando- 
quc  inciuitatem  rellituatur  ?  Ita  noniiulli  putant  ,  cx  dtiltt  lege  tnterci- 
dtt  'iy.de  condtc.  tt^ demonfir,  Sed  parum  probabilitcr.  Alioqui  ctiam  ca, 
qu*  iam  ipio  dcportationis  tcmporc  qu^atahsbcrccrcruanda  ei  eflcnt, 
cum  fccuta  plcnarcftitutionc  lubmdc  (int  ei  rcrtitucnda /.i.C.  ^^ry7««*/rfi4OT 
p^!iu&  reflttutis.  Ratio  igitur  cft  quia  cum  pcr  dcportationcin  amittat 
uaium  ciuitateni  ,  retincat  vcrb  libcrtatcm  rcmanec  capax  corum  o- 
wnium ,  qux  funt  iuris  gcniium ,  &  confequcntcr  acquircn ji  pcr  cos  nio- 
dosqui  iure  geniium  proditi  funt,  Acqnircndi ,  inquam  ,  etiani  cum  cf- 
fcctu ,  idcft  ita  vtacquilita  bona  pofTit  alicnarc  &  pignori  darc  pro  ar- 
bitrio  dum  nc  quid  in  fraudcm  Hfci  ab  co  fachnn  fuilfc  poftea  probc- 
tur  d.  /e^.  deport4ttu,  Sane  acquircmli  pcr  cos  modos  qui  (int  iuris  ci- 
uslis  capax  non  cft  ,  puta  cx  teftaiiicnto ,  vndc  fit  mirabilc  illud  quod 
fci  iptuin  cft  in  lege  (i deportAtt  ferno  7.  de  leg4t:4  j.  Si  dcportuti.  feruo  qui 
uon  (It  publicatus ,  fcd  poft  dcpurrationis  fcntcntiam  cx  contractu  iuris 
gcntiutn  acquilitus,  aliquid  relidum  Kxrit  ,  totum  id  ad  fifcum  pciti- 
ncrc.  Dc  quo  fcribemus  hiixisinSrror.pemtlt.  Dec4d.-j^.  Ergo  vt  ad  pro- 
politum  noftrum  rcucrramur,  cum  fcnpfit  Cuiacius,  auguftiorcm  cf- 
lc  niilitis  condcmnari  fucccflTioncm  in  caitrcnfibus  ,  quam  fit  pagani, 
vcl  malclocutus  cft  fi  icnllt  dc  pagano  .rquc  condcmiiaco  ,  vcldixitrein 
non  valdcnouam  ,  ncc  fatisapta  vfus  cft  comparationc ,  quam  cx  paribus 
tcrminis  conftare  oporcebat. 


ERROR  DHClMVS. 

*Del€gttimA  fucce^one  miiitts  cendemnMti  inlfoni* 
fM^4Mtci4 :  8 1  tte  emendattone  I.  (fr  mtltti- 
bns  \i.Q.de  tejlamjntlit. 

ja^S5^?^^v?^Ep  <Ic  caftrennbusquidcm  itafcripfitCuiacios :  Atquidde 
"  j^pagmjcisPNo  dubitat  vir  do*5tiirimus,quin  fuccedat  fifcus  in 
iis  omnibus,&:  ita  intclligcndum  fit  quod  (criptum  cft  tnd.  /. 
&  milttibtf!.  Efro  probare  nunquam  potui.  Ltfi  cnimprio^ 
^  pars  Icj;;s  cft  dc  bonis tantum  caftrcndbus  ,  non  idcb^  tamcn 
confcqucns  cll  vt  poftcrior  (it  dc  folis  paganicis.  Prior  namquc  pars  ad 
caufam  tcftari  pcrtinet  quar  facilc  diuifioncm  illam  admitcic  bonorum  ca- 
fircnfium  6:paganicoruiQ  in  perfoAainilitis»vt  devni&tcft^i  poflit>noa 
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iietMi«a4c6  v  tdm  ^uoyigtibiii wnriibm ilintf  i^nfibwft y>tii 
gaaici»tcftitiif,^MrdiiorQin  hominon  hcr^tcaccsctfr  tmeHiganntr7.yfc«v» 
MnfOTi^.^.i.D.rMtjri;  Atpodcrtor  pmloquitur  <}efitcccflioiicimeftati,&i 
i|iiidciii  rcparatim&perclau/iibs  ditNiiidasdtiabos  copilia9.iu  vtccilren- 

iium  mcniio  fa»5ta  in  prmia  clanriiJa^non  pofljt  rcpctita  viclcri  it.  rcciinda.In 
CJU4  lucceflionc  imclbti  ccrtc  Jit^icilnis  clt,vt  iliuiiio  \  ila  indi-caiur  ad  aJiud 
ii  i  conltitiiLmium  in  bonis  p.ij;^nKij,aiiutJ  vcioin  ciltrennbus.  Jntcltati 
cniU)  fuccciiio  iciiipcr  vuitormis  ili  &i  indtuiuua  nou  a^uc  tciUmentari.^» 
Nccaiao  csMiipotcl^  cotitingcrc  vcmiicsdeccdatteftctiis  pro  partc  &  prci 
par  tc  iatcftatiis  9  €f^m  (i  tfitMncmoai  alimiod  fc«cricvnotfcctiaittii  iwUiiiiw 
£k  vct^  ii  Imperatorcs  topofteriorc  partc  « .  A  f^f  sitAri^yfeptircnt  dc  foli» 
boolspaganicisticqucr eti  r  nibil  ab its  rcrcnpcttin  cile  quantuad  tuilitis  in-  . 
tcflati  bonacaltrcnlia  ,  de  quibustamcn  in  ea  Tpccic  tiuacfitum  potifljmiiTH' 
fciJJc  app.irct  /.iiis  cx  priorc  Jcgis  pjrcc.    Sed  6c  antitnefis  ilia  qua:  ponituf 
tani  cuiucntci  ciicacoscailisduos,  Mrlitistcftati  &  miJitis  intcibti ,  o(tcn> 
«iit  £uis  qucmadraodum  in  perfoila  militi»tcllati  aon  potciUrat^tari  niii  dc 
bonis  €alftrcii6biis  •  ica  tn  ieotiMio  caib  <|ao  intcfiatas  milcs  dc&a^s  pro- 
ponanii^odc  de  pagaoicis  c|uoau^trafiartttttBpoffic»iKNitain«iifiiiircpne^ 
tcrinittenchiai  quid  in  caftrcnfious  ab  imcfiato  ftrtnrt dcberct.Ciun  ita(|uo> 
poilcrioc pars  lcgis  gcncralitcr  &  tndifliiiAi loquacur »  vcl dc  bonts  omni» 
bus  acctpicnda  eil  tam  caiUen(:bu!i,qnam  paganicisj  cjuod  ianc  probabilius 
dt,  vel  II  ijiia  rationc  rcftringenda  clfet,vtic}uc  ad  caftrcnfiareliringi  licbc- 
ict  potius  qLUiii  ad  paganica:Et  taincn  Btcntur  omnes  faifui»  cdc  quod  fc* 
cun^uiu  iuuc  imci:prctaiioncm  icx  dicerct»£tiam  iacafircnribus  fiicum  sb 
loicftato  fiicoedeceitiiliticspite  daninato.  RcpugnaMtiiKiyi2«iisctf/miBw. 
#  aHfit.ySMrr/?a|iMr  volt  agnat^s  &  cognaios  ci  ruccedcre  ad  quintum  vfi|u«: 
gradumcxcJufoiiico.  Nonigitur  detendi  poted  quod  habciic  vecba  legisi» 
Inteilatis  iniiitibus  ex  oiilitart  flagitio  condcmratis  proprio  iurc  fucccdi 
ETco.  Addc  <].io  J  ctinmli  ma>:imc  vcrum  c!T(.t ,  tjiiod  Ciiiacius  &:  alij  voluot 
inicf^ato  n  iliti  tifcum  fucccdcrc  in  bonis  p.'g.ii  icis ,  non  taiiicu  t..ici  polfet 
fucccdcrc  illuni  iurc  proprio.Ficrct  cniirs  ivi  lurc  comimmi  cx  c]uo  tifcus  ad— 
Aiittituradr.icccirioncccruin  quiicgiiimu  hcrcdcm  habcrc  niiJiuai  poiJunt 
d.LekmfMu  j.^*vhmD$ltwikdmim^JLtACJkimmfro[friftt,Q^\9  eium  alma. 
f  ractcr  fiTcuai  admitci  poflet  iiue  cominuni  iure>fiuc  proprio ,  cdm  altus  bor- 
tts  aut  rttCsenTor  nullu  s  c(l,ncc  cifc  ipoXtKtLvh.DJe  fHcceff.edili.  Llmlnri^h^ 
mt  57#|l  ffiiHifmD,de  euitl.At  ncgari  non  pctel},quin  verba  illa  mre ^«^4>». 
iiiaiii  viiM  habcant ,  &  aJdita  llnc  ad  hgiuiicaiidum  clVc  aliqiiid  (pccnic  io. 
hoc  gcnCrc  fucccirion;s,&  c|uod  ^bhorrcat  a  iurc  cotnmuni :  Alia  igitur  in- 
tcrprctatio  qra:rcnda  ncccTiario  cll  ,  hx  concludendiim  mco  iudicio  ncquc 
io  paganias,  iicquc  inca(lrenGbu&  fiTcum  fucccdcrc  intcAaio  militiquicx. 
ttaa&iMli^risflagitij  capitcdamoatus  i«it»rcdip(fminibMS4goatDm*autco«- 
gnacam.v(Me;a«i  ^iiiitttim  dantaYat  gradom*£x  ife  i      3U  !D.  d^mur/m^y 
mitt  fttccefX^c  qtio dabitarctocino  (1  non  cllcataddiu Ind^Lft  milttdHM^ 
«a  vetbA  0.(fl$l^fmt  idckcO'  tollenda.ctfr  eoatciidign»y  nAquam  addi. 
ta  ab  impcrico.  intcrpretc,  non  valcnte  aninuduertcre  quomodQ  poirer 
B»iiiti  mrdlato  fuccedi  proprio  iurc  fi  ab  agnatis  &  cognatis-  fucccderctiic^ 
cuin  iiJa  fuccciaoagnatorum     cogiiacorum  (jt  ex  iure  coinmuni*.  Q|jaf- 
§k  MjufK  i^oa  ili  ftiam  cx  luie  a>iiimimi .vM&^tai»  fufioadat,  aiio,  aqinin»: 
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exiftcntc  qui  polTit  rucccdcrc,vt  modb  diccbamus.  Dcbuit  autcm  quiAjuis 
illcfuit  animaducrtcre,  Succcdi  hoc  cafu  intcftato  iniliti  propri  >  iine  ,ta- 
mctfi  ab  agnatis  quoquc  &  cogoatis  fucccdatur,  quia  non  cuiufcunquc  gra- 
dus  agnati  falicm  ad  dccimura  vfque  fucccdunt  hoc  cafu,  ncc  cognaii  vfquc 
ad  fcptimum  vt  fit  iurc  communi  vlt.lnji.de fuccefi.cogn4U.  Vcd  tantum 
vfque  ad  quintom,  Quar  propria  &  a  iurc  cominuni  abhorrcns  fDcccftio  cft, 
itsipfis  Principum  cor»lhtutic>nibus  vt  crcdibilc  cft  introducb,quar  militu 
priuilcgiainduxerunt,  &  illud  potifTimum,  vt  ctiam  capitc  dimnatus  niilcs 
dc  caftrcnfibus  tcftandi  iiccntiam  obtincrc  dcbcret.Quod  a  Diuo  Hadriano 
ft  non  primiim  indudam  ,  faltcm  confirmatum  vidctur  rcdripto  illo  cuius 
mcntio  fit  in  d.l.Ji^tti^  fiito  C.^.fed  ^ Ji^uif.De  imuji.rupt,^  trrn.faci.ieJiAm* 
Et  ita  refcriptum  tiiiffc  ab  Jmpcratoribus  in  d.l.c^r  mtUubus^uoYi  additis  vcr- 
bis  illis  -« fifco  qujB  fola  totam  qna^ftioncm  hanc  diihcilcm,&  incxplicabilcm 
fcccruntfipfc  ctiam  vcrborum  fonus  oftcndit ,  nftcdata  fuauitatc  cJcfincntix 
&  confonantiar  in  vcrbis  illis^rrmimft/r,/»cf*<//rj.r,  quarobuia  cft  fi  fic  Jcga- 
mus  StmilUilnu  nofhriiiCenturtomhn^  ^uo^iHt\i\  cft  quamuis  ccnturioncs  fintf 
cbflAgittum  Mtltf^nre  damnMti4->nen  Mlt^rHm  ^ujm  cjfireajikm  rerum  tejfamentum 
f acere permttiititrifi) inteflatis  ture proprtofuciedttur.  Vnica  cnim  totius  Icgis 
pcriodus cft,fcd  tamcn  duas  habens  partcs,benc  concinnata  &  coJIigata  pcr 
duas  illascopulas  (j^quarum  prima  initio  rcfcripti  polita  cft.Ncc  nic  turbat 
quod  Papinianus  in  d.l.i.De  veteran.Qr  tniht.fuccefL  cum  agnatos  &  cogna- 
tos  militis  intellati  ad  quintum  vfquc  gradum  antcponit  fi(co  ,  dc  foJis  ca« 
ftrcnfibus  loquitur.  Ncc  cnim  dubito  quin  illo  ctiam  loco  didio  caJh-eufiA 
irrcptitia  fit  5c  ab  aliquo  adJiia  qui  cum  Accurfio,Cuiacio,  &  cartcris  cxilli- 
maucritnonaliterconciliari  poflc  Papinianum  cum  Jmpcrjtonbus  ,  nifi 
malis  dicercidcb  dccaftrcnl»bus  locutum  P^iinianum ,  non  quod  aliud  iu- 
ris  obtinerct  in  paganicis,  fed  quia  dc  caftrcnfibusdubitari  probabiliuspo- 
tcrat  quatn  de  pag.inicis.An  in  iis  fifcus  prarfcrri  agnaiis&  cognatis  dcbcrct, 
Eodcm  plane  fcnfu  quo  fi  fcriptum  clTct  etiAm  caftrcnji.t.\i:i  nnmque  intclli- 
gi  Papinianum  ncccfljribdcbcrcapparct  non  foltjm  exiA.t/I  r//.  qua?dc  mi- 
litis  inieftati  bonis  omnibus  gcncrai  ler  loquitur  iis  vorbis  «"/^^  bonaintt' 
fiatiJipumtHi  Jit  adcognatos  ei/<} pertinere:Scd  cx  illo  eii.im  quovi  in  bonis  pa- 
ganicis  longc  minor  ratiofit  vt  agnatis  cognatifque  dcUmcti  fifcus  prartcrri 
dcbcat.Cum  huic  qu.Tftioni  non  aliud  flagitum  faciai  locum  quam  quo  J  fit 
militarcvt  fupradidi  omncs  loci  piob.inrtMinor  autcm  fiat  agnatis  cognA- 
tifquciniuria,  fi  ob  niilitisdclittum  militarc  prohibeantur  fucccJcre  in  ris 
bonis  quop  habcrcnt  ctiamfi  defunctus  inilcs  non  fuilTct.Quod  non  fin>iiitcr 
dici  potcft  de  caftrcnfibus ,  qnic  ficut  cxcaftris  quarliti  funt ,  ita  cx  miluaris 
delidi  cafuamitti,  &  fifco  vindiciri  minus  iniqutiin  cflct,  qiumuismcliof 
fit  condicio  caftrcnfium  quani  pagmicorum  hiclo  tcTiamcnto ,  ninjiruiii 
quia  cijm  miles  tcft.itus  cft  cx  pnuilcgio  militari,coepit  vcrfari  hiuor  non  ti 
hercdum  militis  quam  ipfius  miliris,qiicm  porro  ncgari  non  potell  fauora- 
biliorem  effc  rationc  bonorum  cafticnfium  quam  p.iganicorum.  At  cum 
moritur  milcs  intcftatus,  Icgitimorum  hercdum  fiuor  occurrit,  qui  maior, 
ccrtc  non  minoreft  in  bonis  paganicis  quatn  incaftrcnfibus.  Eili  fttcndum 
cft  eo  quoquc  cafu  f.iuorcm  militis  &  quidcm  potiflTimum  vcrfari,quoniam 
alioquin  tx  lurc  communi  fierct  milcs  fcruuspcenaf  vtaiitis  qr.ilibct  vltimo 
fupplicto  daiunatus>aut  falitiin  ainittcret  ciuitatcm  ctiam  iurc  nouo,&  poft^. 
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DECAD.  LXXII.  ERft.6R  X. 

AHA^ei  fndte  Cute  Jon/itJnt.viKc^  vxor.ncc  mint^s  ab  intcffe^o  «JuSm  ex  tc- 
Aamento  &  in  paganicis  bonis  6c  in  coAren/ibus  hcrcdcm  habere  prohibe- 
rctur.C«tcrum,vt  abfohiaminullj  kx  cft  q    hac  partc  bona  pSganic.i  mili- 
tis  a  calVcnfibus  diflinguat  in  caufa  intcdati  fcd  untum  in  caufa  tcdati .  In 
^ua  porro  ncmiinatifndi/bngui  non  tfcbucrant«  (i  ^  ihttrfatTcf6oquf  alia 
f»ftren4ium  boncrrurfi  ratio  conftitui  dcbcrct,  zlh  ^aganrcoruin.  Aiif  ccftc 
non  dcbvcrat  ea  difbaiftio  pr.rtermiKi  a  prudentibut,  fiTim  difpor  dcrciun- 
6ti  eHec  k}  bii  fucccrfcadi  r.itto  vt  frfeum  ftatiwradm^ttctcnt  &  muitarct,qui 
in  cai^rcn(ibu<  non  potcfl  fuccodcrc  imH  poflquintuni  gradum  agnatoruni 
lc  cognatdram.Ncqtle  hoc  Bartolus  noflcr  igiiarauii,  Gcncralc  ftilicct  eflc 
fentctiam  Iippcratorumt«4/./.(^Mf//i:^///.  A.hnittit  cnim  fentcnria  rcfcripti 
eam  cfTc  vt  in  bonis  omnibus  jiuliii&  iutcfbti  fucccdat  fifcus^nulla  diflin^io 
neaJhibitabonorum  ari  cif^rcnfi  i  llnt  an  paganica,  ted  nihil  rcfj^ojct  sd  d. 
/.i.t^  i.De  veterMrt.^  mdit.picirlt.{:)L  quibus  moucri  potius  dcbuit  vt  nobifcu 
fentiret,  in  omnibus  militis  intellati  bonis  fucccdcrc  agnatos  &  cognatos 
vTt^ic  ad  ^nniTn  gra<kim  :  Nunqtiam\-cro  Hrcum  niit  poi^asnttos  &  c«- 
jnatos  illos  quintum  gradum  cxcIufos.Baldjs  vcro  fi  non  fubtuior  nac  par- 
tcprudentior  ccrtc  fujt  Birto.lo,in  hoc  vno  q>uSd  paucioribus  vcrbis  fcntc- 
ciam  fua  n  fic  cxprcirerit,vt  tamen  ditficile  lit  pcr'piccrc  quid  fenreriitjquan- 
tum  ad  bona  pag mica  pccunct*  Nani  de,<aftrcn<ibi:s  idipfum  equidem  fcn- 
tit,quodcxten  Militi  capicc  damnato  exdcliclo  militari  poflc  rcferuari  fa- 
dionem  tcflamentiin  bonis  <^alb;enf«bus.Sed  de  paganici^ni^J  aliud  fcri- 
bit,  nift  qiibd  in  illis  ci  ab  intcllato  fucccditur,Ncc  apcrit  anci  fucceJatur  a 
fifco^an  ab  jgnatis  &  cogijatis  dcfijn<fli Et  rurfum  fi  ab  agnatis  &  «iogttatis 
an  ad  quintum  duntaxat  vfqj  gradum,an  in  vltcriorcnv.In  nacvci  6  prjtcipuc 
mtacus  cll»  q>j6d  de cjftrcnlibiis  nihil  dicit,  Non  foluiii  circa  ius  fucccdciv- 
tiujiii  cO,  quis  militi  in  iis  bonis  fucccdat  an  fifcus  an  agnaiio  vclicognatio, 
ied  ncqnc  an  in  iis  fucccJatur  ;  Q^fi  intcftaro  mihti  n<m  fucccdarur  i>ili  in 
paganicis,non  ciiam  in  callrcnflbjSjAut  quafi  rationc  bonorum  cafticlmm 
non  poOit  milcs  intcflatus  dcccdcrc,pcrindcac  rationcp.iganicoruin:  Ciim 
umen  vcrius  dici  pcifiit  intcftatus  milcs  in  bonis  caftrcnlibiis  quam  in  pa- 
ginicis,VcI  obiJ  c^\h\  dcbonis  caftrenfibus  tcftari  aliquo  cafu  potcft,  Df 
paganicts  nu'Io  caiii  potcft ,  Vt  proindc  fi  Baldo ipfi  crcdimus  ad  Lz.C.  ^tti 
tejfdui.fAcer .pofi.ntim.^.  inrcftabilis  dici  debcat  quod  aJ  bQna.paginica  pcrti-  ' 
nct,  potiusqtiam  iiucllatus:  Etfi  fubtilius  ilJuJ  eft  quatn  vt  probaiipoflitil 
Vlpimum  confulamu^  ciaMnl.i.D.de/ufi^  le^it.Lri^jit  intcltatum  pofl^cdif 
ci  etiam  cum  qni  finetc:tamento  idciico  dccclfcritjqubdtcftamentu  faccrc 
Ron  p(jtJcrit.Scd  v>dcflcitin  coBaldus^quodnon  obfcruat^autquafino  ob- 
fcruct,dilTimuIat  vcrba  illa  mre proprio  qu;|^l[iaud  dybic  fpecialcm,&  priuile- 
giatiam  id  cft  militarcm  fucccdcndi  rjtioncm  demonftrant,  Ad  cxclufioiiq,  - 
iuris  coiiimnnis  &  confcqucntcr  non  minus  fifci,  quam  agnatorum  aut  co- 
gnatorum  fcxti  graJu$,qui  admittercntur  lure  communi  fi  ius  communc  in 
buiufmodi  cjufi  locuin  hibcrc  poffct.Nam  &  iurc  communi,non 
proprio  &  fpcciali  lifcus  fucccdcrct  fi  milci  intcftatus  uui- 
lum  in  bonis  fuis  fi:ic  caftrcnfibus  fiuc  p^aoici$> 
fiuc  vtrifquc  lcgirixnum  habe- 
ififuccclio?tm. 
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I^E  EHROR.  PRAGMAT.  ET  INTERPR.  IVIU 

9B€^S^  LXJCtlL. 


O  R  T  A  s  s  E  non  fntisfacient  omnibus  ca, qii^  in  Tupc^^ 
rioris  Dccadis  poftrcmapartc  fcri^fimus,  dc  diftrrcn- 
tiajpagani&iiiilitis  ex  milftari ilelido  ):apite  damnati». 
nift  r&iiei^s  diquid  4t  fententia  Amk  fU  Cm- 
de  d^nM^i.vhr.  tt)pmrJ^m^x^pL  eoif  orc  hTatiHvi,  0#- 
««pr.M/y.S.jr.^itdi^  j|iim..Textus  en^im  illc  cft  quo  vcl 

 .    _  _        _  ^  no,vcl  prrcipttb  nioucntur  nui  ?mprebaht  vulgarcm  t!i 

■fim  noftroTunT  traditionem,quie ncgat  valcrc  tcftamci^ta  illorum  oui  a.'.|vU 
V)mi  fuppiicij  pan.im  condcmnati  fnm,  vtpotc  cy^os  conftct  cx  ipfij  inftan- 
t:  pronunciationis  /entcntix  cffici  feruospornx.Nam  qucmadraodu  omncs 
.adii)ittdijt,iDrlsVcterisralionem  illtm  fiiii(re,&  quidcm  certiflrma,qua>  noii 
<paiiebatiil^lirehp]iifoodi-|H^  tef^amei^ta ,  n6eante,niie  poft  ir^ 

1»g![^amtodahfinil|36i)cni  difcrtefcri  j>ttim  cft  in  /.fipmfilh' 

^.f.mtHm,v'erf/^S'Jf^U''I^'^t  tmk/l.rupt./.fUidadffdmm  M.ifutit  ^uid^ 
tJ.l.^Mi  vltttn.i9.^Jep«n.lin  nfetAllHm  4^.C.de  bm.^rofcnpt.lfed pAlia  ^.Dl. 
'dtbon.dATnnat:  Itasvidcfnr  ficri  ^/x  po(Ie,vt  idcm  iuris  Hodic  obtincnt,  poi 
'ftcnquam  pl3Cuitluftiniaho,Ncininein  bcncnatum,id  cft,quinon  foliim 
ber  icd  etiam  ingenus  natus  fit,ex  fupplicio  ficri  fcruum  dcbere.  Sed  tameil 
liabent  ftatf?rf  hoihri^trod  i^rpondcit  poft  Barr.4i./  «fw8.$.L^.  <]ui  tefhmH 
docetaihMi  A'^rbo».Ibftiniani^  illam  deiisfolit 

iq5»ieniieA«(r(P,*q!^  fn^  poenac^cflfeftilirtrper  /bhrentiam ,  fed  vt 

ij^ftliiiant,nbn  vt  ek  ^a  (^oJtimnationembriaiiiiJr,  qualts'ij'funt,qui  vcHn 
nictall(3,vcl  ad  beftias,yt^ad  glaifru  ^amnantur,  At  non  ctia  illi  qui  ad  furca 
daronati  funt^aut  quibus inxrgat^atftiit  viui crcmatio,  vcl  capitisamputatio, 
^S^ca^tAiijji^QBnariiuoiiuuum  grim£tc  £raEci£u«.fimt7.Ai^i/4/iM  28.10 /nm; 
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0^fgtL  Nos  vcr6ncgafnasea|nterpreticionff  dooaripodc  noucllaiu 
CofUcucioncyCuius  vcrba  ccrcc  gcncrali  /ra  /uc^uam  vt  tita  rcdridionc  vcl 
l^mmoJctVcI  probabilitcr  patuacur.Rcfpcxic  cnim  luAinianjs  co  loco  no 
tiin  ad  fauorciu  iiiitrnnonij  vc  marito  in  uictallum  d  mina^o  atquc  ita  fcr. 
uo  poenjt  ctrewlosniacrinioniuai  nihilQmiiiUS  antca  cuj.tiacuini  nitcrcoo- 
iugcs  rccincrcc>tauquain  inccr  iibcras  pcr/onas  /ubfiilcnsy  qi  ain  ad  fauorc 
||bcrcatis»^ai  Cuii  poftulat»ytniillo  caui  libcr  faotno  bene  lutu^  ex  ingcnuo 
fiat  per  fuppliCMtiii  (eruus»  ne  tuni  qui  jeni  ckai  ei  in  cxecutioDem  feoteii» 
tijeuacim  niortencium  c(l.Nain  &  moricntis  inccre£b  vt  itbcr  potius  quam 
ft  (eruus  moriatur:vd  ob  hoc  faltcm  vc hcrcdcm  ahqucni  Huc  tcftameotl» 
riiim  fiuc  lcgitiniutn  lubcrc  podic.Ec  vcro  ica  rcnniTc  lulliiiiaijum  vidctiir 
conrtarc  faris  non  rolum  cx  r^pradicta  !2\^f«tf7.22.f4^.S.tui«s  veiba  ficut  gc- 
ocraiia    indilbncla,ita    clauilinu  runt],rccl  ctian)  cx  aJiis  conAitutioni- 
bus^quibus  in  neccflaiium  iiMcaaceccdeaSf|iqc  cpnrc^ucus  v^lis  diccrc  ao 
liuiiisiuris»ranxit  illcQe  bfma<lamAatof|iai(antco^^        vciis  difaere  ^9. 
oi  huius  iurisflanxit  iOc  ne  bona  damnatoruni  auc  Magidracibus»  8c  otBit&i 
Ijptis  applicarcncur,vc  fzeri  cum  folcbac  LDtHtu  6,i.  vlt,  DMktiudAmn^uJ* 
K1.&  aliis  q'j;  funt  fub  nt.Cde  heredMcMr.fiiutdfco  dc6srrenturvtolimde 
ex  iuris  vcrciis  rationcfcJ  gcncri     Icgi.id  cfl,agnatis  rcfcruarcncur.Sic  c- 
nim  illc  Ts^oueli. iy.de  rnandat.Pnnctp,cap,ii.^ .opertet  aMetnS.t  7\(jHefl.  i^^. 
vtnHH.lHdtcJtc.  haher»  loc.ferHAt.c4.vU.\ndQ  fumpta  cft  ty^Hd>.hna  d^nifia- 
tfrHr»  Q,de  hn.pre/cr$pt.Szm  Ci  <|ui  i:apice  coadcmnaci  lunc»  hcrent  hodic» 
•.noliWcrui  pcsn^iconfcqucns  omninp  cl]ci»Tt  bercdcm  nuUumab  imcw 
ftatohabercpoircm,aucmnecbabcrepo(ruoc  dcportati  quamuis  non  Ut 
bcrtaccm  ainittanc»(cu  folam  cvaitztcm l.i,€peUg$jMtmrattt  y.f.vlt.  D^9^ 
tit.de  Iftn.damntU,  Q^a  rationc  difpucauinuis  in  pratcedentibttSyitaiiisoIim 
{uiifc  in  militibus  cx  niilitari  flagitio  damnatis,vt  non  fiercnt  (cnji  pcen*, 
H*»c  potiilimtim  argumcnto,»^u6d  non  fjlum  pcriiiittcbatur  cistellari  de 
Cafli  cnlibuSffed  cciam  hcrcdcs  al»  intcflato  habcbanc  agnatos  aut  cogna- 
tos  fuos^d  ouintum  vfc^uc  ^radum  Uupitx.D  de  veuram.  ^  tHiUt,/Hcc*ff^ 
Cikm  tgitur  oodtc  damnatt  ad  pocnam  capitalcm  heredcs  habcrc  poffint» 
fton  uncikm  «lc(ccndentes»&auen<lentcs;ven^tn  etiam  tranfiicriales  vlqoe 
ad  ccrcium  gradum  fi  credtmus  Imerio  in  HuthMmM tUimitM9rum  C.  de  Ifen, 
ftr§fcrtpt.(zicndum  neccfTario  cft  non  cfl^c  iflos  pccnic  rcruos:  Nifi  forcaflfe 
«^uisdicat  cum  Baldo  ad ie^.^.numer.^.  verfic-  aditerfe^  Ex  iurc  illo  Noud- 
larum  bona  dcbcri  certis  pcrfonisnon  tanquam  hcrcdibus,  rtdtanquam 
priuilegiatis  pcr  ius  Auihcnttcorum,vi  ipfc  loquitur,atquc  ita  ceitc  omni- 
no  fentjendam  e(l»cumcabonorum«ppiicatio  vicc  confifcarimis  (iat  vi- 
BO  cdam  condcmnato>vt  omnes  tatftur  filtem  in  prolcripto  Sc  «'eporcato» 
^i  tamen  vinns  nonpoccft  habcre  heredcm  U.D  pro  ber$iJuD,4thirtdm 
«f/'iff.fr/ff^Ar.Mcquc  negiri  fan^  potcft  pcrlbnas  \\h%  <|iias  Inftiniani  c6fif« 
tutio  notninatim  cxccpitrucceJcrcproprioquoda  inre,  magis  c|ui  exjure 
comuni,cii.n  no  fucccdSi  nifi  ad  tcrtiii  vfijuc  gMdu  qui  iiTc  comuni  fuccc- 
dcrc  dcbcrcnt  ctia  nudx  cognationis  iurc  faltem  vfciuc  ad  fcptimu  d.  ii.  de 
vet.mtiit.fMceejf.iun&J.^  mthtthHf  ij^,C,de te/i4mam)t(.Atc[\ii  inquics  voiuit 
luftintamn  perTonas illasrnct^il^  iek kgibus  ,  vt  condat  exd.$.  oportet 
miim^^utU^Mmmitau^fHH^Aa  * 
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jr«  ANT.  FAIM  DE  rftH.'OR.  PRAGMAT. 

Quid  cnim  aliuii  illutl  cft,  quam  iuberi  iudiccs  vt  danatoru  bona  rennquat 
«gnationi,&:  cognati©ni,ii5dcnicj;qn05lcxad  hcrcditatc  vocarct  iuic  c6- 
muni  fi  danatio  nulIaintcruenifTct^Sed  &ratioquam  ibidc  fubiicitluftinia- 
nus,^nnon  mniiifcftius  hoc  dcmonftratquaf  poftrcmis  iis  vcrbis  cxprclfi 
cft,4/w/  p  0  p  tnteNtes  <ft4os  fex  forte  di  lUarum  vQCAuit  fttcceflioneM.Seiifus 
eniin  c(l,vt  cxpiic.mt  omncs  quotquotfunt  interprctes,apcitc  iniqiuim  cC- 
fc  piibiicari  bonn  dainnatoru  r.  &  capitali  fupplicio  art'cdtoriim,ciim  iia  fiat 
vt  non  tam  puniri  vidcantur  ij  cjui  dcIiqucrut,qiios  pcrindc  ncccHc  ((Tet  cH 
vita  p  itriniuniuMi  amiucrc,qu^m  legitimi  curijiu  fucccflbrcs  ad  quos  bo- 
napcrucnirc  cx  Kgibi«s  dtbcrcnt,cum  tamcn  nihi  ipfi  dcljcjucrint:  quo  e- 
tiarn  nrgii.ncnto  licd apcitiiis  vfus  cft  idcm  luftin.inicio  l^ueHM.detncefi^. 

uefArjtuft.  Voluit  crgo  Iuftinianr;s,inQuics,raluum  cflc  lcgitimis  fucccf- 
foribus  ius  lcgilimu,vt  pcrmdc  pofTint  ellc  hcrcdcs  arquc  fi  nulla  in  deRin- 
Ao  capitis  diminutio  iiucrucnirtct.  Hoc  vcro  cft  quod  nos  ncgamus,  quia 
neque hoc  vclic  luftinianus  potuit  nifi  co  prius  &  in  nccclTarium  anicccdc» 
immutato  quod  olim  obtinuerat  toto  iure  PandcAarum  &  Codicis  ,  vt  ad 
mortcm  daiiMiatt  non  modo  ficrcnt  fcrui  pcenijfcd  ctiam  amittercnt  ciui- 
tatem  d.f.^uivlttmoi^.c^  ifunt  fuiddm  ij.D.deftaea.c^iioA  tamcn  in  haec  vf- 
quetempora  incorrcdlum  raanfit.  Illud  ramcn  planc  fatcndum  cft  coniri 
quam  vclint  intcrprctes,Iuftinianu  cum  conftituit  Wi<f?.  Nouell.  22.  Denupt. 
€Ap.S.\t  hodie  nemo  bcnc  natus  ex  fupplici©  feruus  fiat,non  dc  iis  folis  fen- 
ftllequi  fupcruiuutjVtputaqui  inmctalluH»  damnantur,fcd  gencrjlitcr  dc 
iis  omnibus  qui  poenx  fcrui  olim  ficbanr,  in  quo  numero  ij  maxin:c  crant, 
qui  vhimo  fupplicio  pcr  fcntcntiam  addidi  diutius  viuerc  non  potcrat.  Ni, 
&  iidcni  inicrprctcs  tatcntur  Auth.illam  bona damnatoru  ad  cos  folos pcr- 
tincrc,qui  cx  pccnaftatim  moricndum  habcntnon  ad  illos  qui  fupcruiuunt 
vt  cx  Dyno  Bartolus difputat  in  d.ietu^'  S.p.ftcui  'D.qui  teffam.facer.fojf  De 
quo  tamen  dicemus  latius  in  fcqucntibus. 


ERROR  SECVNDVS. 

Jt>e  rdtionii^uJffUM  nofiri  aAferur.t  vtcapite  damnatu 
ne^enrfa  (Itcnem  teji-amentt» 

Oc  igiturpolitoproconftanti  &indubitato  vt  ncmo  bcn^ 
natus  hodic  fiatpcr  fupplicium  fcruus,ade6que  vtlc^itimos 
fucccflorcs  pcrinuchabcrcpoCfiiacfi  fcntentiam  pallus  non 
eflctjnifi  quod  habet  vfquc  a«j  tertium  duntaxat  gradum.Vi- 
dcamus  an  iilud  etiam  conCcqucns  fir,vt  tcllamcntum  facc- 
X!epoirit,ncctantum  de  confuctudinc^quod  aJmittit  luI.CIar.  /1^.5.  Sentette. 
f.ie/famentum  <fUdj?.ij.[cd  etiam  ex  mera  veraque  iuris  ratione.Etfi  enim  no 
ignoroad  impcdiendam  teftamenti  iacttonemin  perfona  iI]ius,quialioqui 
icftari  poircr,non  illud  rcquiri  vtcffcdns  fit  (cruus  pcenar,ai:t  alterius  gene 
cis  feruitutis,fcd  fuificercvtaniiicric  ciuicatem  qucmodo  eucnit  in  pcrfo- 
na deportati. Ac  proinde  non  clTc bonam  cofccutioncm  fi  quis  cx  co  quod 
capitcdamnari  non  fiunt  hodie  ferui  pGenc  infcrrc  vclit,  habcrt  igitur  iilos 
iiis^facicnditcftamenti,*noucritamen  <juis  cx  eo  fortufic  pofTit^quod  no  a- 
Jio  iurc  vidcncut:  amittece  ifti  ciuiuteini^uiuii  ^uia  etiaw  libcrtatcm  amit- 
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Wm^ipm  lalMcia  jtatc  amitti  numqunii  pmeftMi^*«AMMw  Ati|Ki  con- 

§M  noo  aminere  ilios  hodie  libettatcmtErgo  nec  ciuitatem  >  ^am  ncco» 
lioi  amittebant  nifi  in  confecjuemiatTi  tacitam  d  ncccflariam  amiflar  libet^ 
tatis.Ncc  enini  ficut  qui  Hbertatcm.ira  ic  cjui  vitam  amirtitihoc  ipfb  ftatim 
amirtit  ciuitatcii  ,(i  modo  rctincnt  libcrt.i(ciii ,  vt  in  cxcmplo  iilo  ccrncrc 
eft  quudiam  altulimus  dc  niihtc  cx  Higitij  niihiariscauri  cundcmnato.Ac- 
^ue  fU  ius  hodic  cllcjvc  (^ui  vltimo  fuppiicio  damnantur,non  itleo  cruitatl 
inag;rsi|uifnljbcrtatemamlRcrc<lfcipoffiiit»vicIctor  apparerc  faris  cx  co 
^od  plcriquc  fatCtur  hal^cfc  illos  hcrcdem  tb  imcftatotcthmi  ailqocm  cs 
agnatis,aui  cognatis  vfquc  aJtcrtium  gradom  d.^.  ib^a  dMm*unm,C* 

do  cnim  habcrcp<'flcnt  hcredcm  in  ciuitate>qiM  «cc  ciiiiratcni  ipfaniliabe- 
ttnt}d.t.i.C.Je  bdn.i  rofirtpt.d.l.cit'  irar$o.^.po/}  deportaiienem  vit.D  eod.^Ei  fa 
H^admina  \\h  fcntcntia  vtdamnati  ad  inortcni,vtl  iii  mctallum,vcl  ad  de- 
portationcm,habcant  hoiiic  Icguimos  hcrciic&jdilEcjlceil  diccrcjquam  ra~ 
tioncm  liaberc  poflit»Quod  tradit  Bartwt^  d.%.h  au  iara  vetera  qua;  vltimo 
.  fu pp! icio  damnatlt  faaioncm  teftamcoti  dcnegant  tanqoam  litruls  potnae^ 
oon  c/Ie  hodic corrcda  quod  pcrtioct  ad  £iAioncm tcftamcnti.  Quiasin* 

3|Uit>per  iftas  poenasfaltem  ea  pcrduntur  qu^e  funt  iuris  ciuihs  dt£l.l^nt^lA 
Mm  ty,V»depaen.¥.r^o  &ius  tcftandi  quod  haud  dubic  eft  iuris  ciuihs.Nam 
£  ratio  alia  olim  non  fuit,ob  qua  amittcrcnt  ifti  facultat^tcftadi  quam  quod 
amiticrct  ciuitatciNcc  ruifus  .ilia  vlla  proptcr  quaamittcrcnt  ciuitatc  quam 
quia  ciii  hbcriatcm  amittcbat,an  noprorfuscolcqucscU  vc  qiii  cx  noue  iu- 
re  libertaterctinet,etiilciuitat£retineant,ac  proinoc  ipfum  quoque  ius  tcft£. 
di^  hab^cK  ficrcdis  ex teftamcnto.*Ti 6cjlc  quam  ios  habcndi  hcrcdit  ab 
imcftatcKNa  ncc  Battolus  ipfe  id  negttrevidctur a4  U,DJtkmJjimii^  cfii 
ait  pccDacondcnati  no  dcbereafficcrc  vcni&esabinteftato  qui  no  dcii^uft: 
mnt.An  ver^iushabedi  hcrcdis  cx  teftamcto  m:tgis  eft  exiurc  ciuili,quam> 
iushabcdi  hcrcJis  lcgitimi  &  ab  inrcflato.  N?m  &  lcgitin.u  hcrcdc  magis 
proprio  ac  (pcciali  nominc  vocamus  cl  m  qu  •  fucccdit  ab  ir.tdhio,  nc  diibi 
lari  poflit  quin  fucccJat  \\\ctx\c^\h.  LU^e  obHefnre  ilQ.devetb.Jign$fic.l.i.  D.. 
de  heredpcttt,  Ncc  fubtilius  eft  cjuod  BaiJus  pro  ratione  adtcrt  ad  d.l.ynu.. 
^.v*rfi,saMtrttC./$  AppelUt.pendemjmmiiairtitM^u\(it  iftoromncsiurc  ve* 
tcrc  lntcAabilcs.Hocvcr6noa  inucniri  pcriora  noua  corrednm.Nam  im6> 
vcro  fiahud  nihil  adda^ydicamcifchoc  fatfs  corrcdumhoc  jpibqu^Corfc 
rcfla  fuiu  iura  iila  omnia  vctcra,quae  facicbaotiliosicfOOSpoenjr>cumnofl\ 
•  alia  dc  car.fa  nccalio  iurecflbnt  intcftabilcs^quam  quia  /trui  pcrna  cficnt.i- 
ttm  hocipfo  qu^id  Jatum  iis  ius  cfl  habcniii  hcrciiis  ab  intcltato.Nt  n  cuimi  . 
'    potuit  luitinianus  exprimcrc  apcrtius  {alu.im  jis  cffc  ciuitatcm,cum  jntcr  po- 
tiora  c:uitatis  iurj,tlluU  vnt  m  potifllmuin  Httqubd  hcredc  liuc  cx  teftamcni 
ttbfiuc  ab  intefiato  habcrc  porcft  quifquis  dcccdit  ciuis  Romanus)(t  nihi]  ts^ 
liod  fit  quod  cum  (aciai  intcftaiMlc  puca  (i  vel  pupi]iua>vcl  furioftfivcl  proi>- 
diguscttiboois  intcrdiAum  ftt»  vc]  filiusfamiiius  proponatur.  Non  enim  ii^ 
fta  conuertuntur>Ciucm  Romanum  ciTct^c  Tcftamcmifjdiooehaberc,aut; 
lush  bmJi  Icgitirtj  f\'ccefl'ori.',fcd  tamen  ivreRoriiano  bonn  &  neccl-anai 
coniccutio  ciF vt  quifqiiis  hcrcdcm ab  iiHcftatc  habcrc  p^  tcll,  eum  ciucra. 
Ron  anum  ffp  ne  .iu  (it.Lt  iila  rurfum,vi  qi^irquiscjuii  Rcmanus  eft  tc— 
ftarictiam  pot&tii  non  aliuua  dccauik^&fationc  fpeciali  prt  hibeatur*. 
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Nain  &  latius  intcrdum  p  itct  anU  tclUti  qaam  intcllati»vt  vidcrc  eft  in  fi- 
Jiotatnilus  militctcjiiiiiercdcm  teiUmcntarium  in  pccuiiocallrcnfi  habcre 
quem  vulr  potcftiat  Kgirimum  Iicrcdcm  li  ibcrc  ncn  poteft /.i  x.D.dtc4 
//rr/i/.',  Y/-M/.Sicut  c  connario  latius  iiitcrduiii  patct  caufa  iiuctlati  quam  tc- 
llati,vt  in  militc  condcmnato  ad  pcciiain  capitalcm  cx  dcli  Jto  militari,  qui 
licct  non  poflit  tcdari  ctiam  impctrata  liccntia  niil  de  bonis ca Arcni*ibu5,ab 
iiucftato  tamcn  hcredcm  habcrc  pofcft  etiam  in  paganicis »  fccundum  ca 
qu.c  vltimo  fupcrioris  Dccjdis  capitc  diTputauiiv.us  dc  fciKcntia  &  cmen- 
dationc^/./.^  mthtiifu/  ly^.de  te(l*tm.mi/u.hcm  in  hliofaniilias  pagano,qui 
cum  dc  aducntitiis  tcAari  n  jIIo  moilo  po(Iii  ne  quidcm  patrc  pcrmittcnte 
I.pcn.C.j»tte/}.fAcerf0j]'.mmta\ucnlQ^itimos  hcredcs  haberc  potcft  dc- 
fcendcntcs  primum  fi  qui  flt.t,deindc  a(tcndcntcs  t^oue  iw^.ve  hcred.Mb  irt' 
te/}.venicni,WcTixm  probant  ilta  potius»Eodcii:  igitur  cxcmplo  admitccn- 
dum  cfTc  VI  qui  vltimo  fupplicio  damnaiKur,habcant  quidcm  hcrcdein  Ic- 
gitimum  ad  cum  vfquc  graJum  qucm  lurtin.prrfvnplit.quoninin  hoc  ius 
uominatim  cis  conccflum  cll  ,  ncc  tamen  habcant  ius  facicndi  tcftamenri 
quia  nihil  dc  co  ab  Impcratorc  cautum  ilt,ncc  potcfl  re^^pondcn  ,  iion  tuilTc 
nccellc  conccdi  illit  fpccialitcr  a  Iuflii)i.ino,quod  iure  comiuuni  crant  ha- 
bituri  tanquam  libcri  &  ciuc:>  Roinani  l.lrnperatorcs  i^.D.de  reb.auihor.tHd, 
pojitd.dhM  l.i^-de pyiHtleg.crcdtt.^d.m  ncc  vcrum  illud  cft  dcccdctc  iflos  ci- 
ues  Romanos,cuin  luflm.hoc  tantum  conlbtucrir,vt  non  fiant  ftriii, at  non 
ctiam  vt  mancant  ciucs.Sicut  ncc  illud  quoque  conftituir,  vt  pofllnt  habcrc 
Icgitimum  hcrcdein  ab  intcfl.ito,fcd  taniiini  vt  corum  dcfccndcntcs,  fi  qui 
fint,vcl  afccndcntcs  vfquc  ad  tcrtium  graduni  bona  corum  lubcanr,fciiicct 
iurc  non  hcrcditario  fed  priuilcgiario  6i  fpcciali,  vt  fupcriorccnpifc  c!ixi- 
uius  5i  probauimus  cx  co  quod  iliis  quoquc  viuis    cotcmporc  quo  hcrc- 
dcm  Inbcic  non  pofljnr,bona  ipforum&r  Iiberis&:  pjrcnribus  applicaniur. 
Nqc  fimilc  clljfi  qiiis  dicat  quod  ctfi  luflinianus  non  cxp.  cfl'iflci.</i^.  A^«- 
uell  ii.D: mtpt  cap.?.>v  U<;  lc  vt  marito  in  metallum  dajunato  matrui.onm 
difl  >luatur,id  tamcn  pcr  fc  confcqucns  futurum  crat  ci  quod  noua  conditu 
uo  illa  inducit  vt  maritus  in  mciailum  damn^tus  cx  fiipplicio  non  fiat  fcr- 
uu$.Q;iarc  necaddiclaftinianus  matrimonium  retineri,nifi  pcr  fpccictn  il- 
lationis,in  h^c  wcib^:maneittifftt:ir  mntrtmonium  hoc nthU ex talt  decreto  UfhWt 
Vtpote  tuter  perfonM  Ithersi  conftjlens.Qiiod  Irncrius  tn  dtH.  ty^Mth.fed  hedie, 
bcnc  fic  cxprctrir.c^  tdeo  tn*trimo7itum  non  dijJoUittur.  QuiJni  cigo,  inquici, 
fufficict  quod  Iiiftin.prohibjcriteoscxfupplido  ficri  fcruos  licct  dc  iurc 
tcftandi  nihil  dixcrii?N'a(n  rcfpoJeoalnm  cilt  rationcm  m3trimonij,qiiod 
C'\mfiiiuris  naturalis  potcfl  f;blifterc  intcr  libcras  pcrfonas ,  Aliani  vcro 
£iclionistcftaincnti,qii^crmifittotaiuris  ciuilis  nonpotcft  ci  faii.  acflc  qui 
iintfcrit  ciuiratcm,  ficct  retinucrit  Iibcrtatcm.Kihil  porro  vccat  amitti  ciui 
tatcm  faliia  hbertatc.Ncc  fjne  notcft  ncg^ri  dignam  rem  fuilfc  quam  lufti- 
nianusnon  prartcnnirtcrct  fi  iJ  agcbat  vt  vltimo  fupplicio  damnacis,c'jm  li 
bcrtatcciuitatcm  iuraquc  habenui  lcgirimi  hcrcdis  ,  tcftandi  confcruarct, 
aut  potiijs  conccdcrcr.  Kunquam  cnim  habucranr.  Quare  fatcamur  qtiod 
rcscft,  vcrilTimumefTc  quod  inrcrprctibusomnibus  placcrc  vidco,Da- 
innnum  vltimo  fupplicio  non  magis  hodictcftari  pofle,quam  olim  poruif- 
fc:Scd  ncgcmus  i^uodcxiis  plcriquc  minuscautc  admittuntdamna- 
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Mm^ino  (upplidojMtfc  lcgttinio»  licrc«fos  habcre » &  vidcaoMW  tn  ooa 
tlilt  rat tooibus  &    uoribus  quam  ^uc  ab  intcrprciibus  «dfcruotnr  »  pro» 
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Cwr  imn^ti  vium fnppltctt  non  hdBesnt  hrrtdem  ex  tefiamentv 

iUio^  n§€  4tlt  mteftiM* 

^\f!>^t  E  ojf   Tcrior«iif que  probabifiorsBt  rtcto  roco  iodicio  ad» 

Fct|i|4jlj  potcrtTqiuu)  quodnullaluftinitoiconftiturioncitb 

"^i^^aJcautum  lit  vt  hcrctlci 


rm  nb  i  ntenato  habctt  >  mnit^  minus  ao-> 
I j^^:^^^^,\cm  VI  dc  bonis  fuis  rcllari  vclintcrruos  poflit  qui  vltimo- 
^V^^fc,  -^v^fi  ppjjt  jo  dan> natus  clt,  C  um  tamcn  cx  lot  locis  iuris  vcterig- 
f-ini  d  leiatis  apparcat  ita  fcinpcr  ius  finllc  vt  hcrcdcnullii  habcrc iili pofsct^ 
<|uamuishoc  vnocoiorequ6<ircruipa*na:eflcnt.  Ac  dc  lcgiiimo  quidcm* 
Ikcredc  tam  ?att»nwktdixlmut»  9t  oftcodimttt  nikll  min^  cgifle  luftinit- 
■uni  quam-Yt  vlcinto  fupplicio  damnatis  lcgitimum  hcrcdcm  darct»itd  tto- 
Wbn  vt  corum  bona  applicarcr  liberis  &  parctibus  iurc  priuilcgiario  &  pro- 
prio  potrds  qtiam  hercdiwio.diif.t^eHeli.i^^.vt  mtO.ludiceMp.vit.  Nccob- 
ftgft  quod  in  tleueli.iJ.De  mand.T*rwe.p.eap.  ii.O.  aportet.  idcm  Uiflin.iubcr 
VtboBadelloquentium  relinquantur  gencri  &  lcgi.  Jis  cnim  vcibispcrfo'- 
nas  fucccdcntium  dcmonftrarc  voluit  non  lus iegmm*  iuccctlionis  inducc» 
rc  aut  conBrmare.Ncc  rurfus  Nouella  illa  dc  iis  cria>inibusio<|mtor  quibu» 
cx  legf Tit  irrcgjta  vcl  irroganda  pcenacbofiTctltoait»  vtdiccmHsd«£rrMW 
^^6Ailr,  Scd  eo  quoquctdmiHo  qu^nomqutmtdmittcndum  cftrVihck. 
i«dem  ab  inrcft arobabcrt poflit is^ui  mocitot non htboit tiuitttcm  » nont 
ttmtn  ftaiim  coiife<]a«otfiet  ,vt  tcftandi  quoqne  ius  ci  datum  vidcatur^ 
Priuscnim  fanccratvt  decaufcteftati  aliquid  conftitucrctur  in  retam  no- 
dcquane  quidcm  locus  viLis  quxflioni  antc luQnnanum  rcJinquc- 
batur  :  Demdc  vt  Je  caufa  intclbti  traetarcturyQucmadmoduro  Um  a  pru- 
dcnttbus  qjain  ab  Imperatoribus  fa<aum  ctinimusrcum  demilfietmcto^ 
ia  militaris  ilagitij  condcmnttoegeruotA  i;  fjru  D-.  dgvtnr^^&mUii^fM^ 
eef.l.  &  mMkme  tj^CM  i^mumtit.  Sed  fiqoispcrgttqosNefCkq!N»d.ditteiv- 
Rofis  eft  Imicftigttionit ».  Cor aoo  iuluftiuianuscoiiftiaiorit  in  faaoreMi 
non  tam  conJcmnati  ,quam  tcftamentaria:  rucccflionis  quar  palTlu,  fauora- 
btlior  cfl,quim  legitiii»a?Rcrpondcndum  cft,ni  iaiIor,non  poiuiflc  luitmja^ 
oum  ita  c&«flitucrc  ,  quia  non  id  agcbat ,  vt  damnatis  vltimo  fupplicio  bo-- 
na  redderct  ,  quar  antca  pcr  foiam  fenicntiam  (ic  anijttebaatur»  vt  tamcu  fi» 
fco,vclofficio^  oraiuidcfcfremur  y  Et  confcqoooter  dim «uon >^crt! 
iiiud^iaainumrcmaoctt«<oodeninttobootfOBin|iperlege«  tulfiMrtn* 
tor  (ptsoM4Rii|id^lwot  «.tdimlF»  coietltii.inmipia  ad  VM^ 
otitiiobetUMbifle  reiioeci e»iodt  vetcrisMtionc,  vt  dc  bonisquart^npl 
dcmnatioffiocenipore  htbbecont-  r  tcftari  nullo  modo  pofGiu.    De  quo 
ttoioj  t-cftarentur  ij  qui  bona  nulla  in  ciiiitatc  rcliqucrunt  lep  lejc  C*r- 
neha  18.  sme fiwm  ,     de  VHlgart  dr  pHOtlUri  fMhJhtuitene*.  vbi  lurcconiul- 
tus.  KfOmmodatiffioK  td        stoiuuu*  lcwbu.  owt  BotuiiTc  icpi^ 
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Corncliam  de  tcftaineiuis  captiiiorurn  faccrc  vt  hcreJcm  poflcc  habcre  fi- 
iiusfamilias qui  nulla bona  in  cimtatc  rcl  (^itinctf  Tamctfincmo  dubiiet 
quin  citis  Icgis  fidio  Si  hcreditatcm  faciat,&:  hcrcdciu  /.fi/MsfdfMt/$4tiii.  D, 
Md/egfaUid.  Na'n  ncque  dc  alicnis  bonis  ccftari  cuiquain  pcrini(it  iex  duo- 
dccim  tabalarum  /.verbU/ gU  iio.de  ver/f  fi^nific.ncc]uc  pcrmittCTidum  cft /, 
eovfjctHntur  ^.§.fipofi  faifum.  D.  de  ikr^codtci/L   Dc  alicnis  autcm  bonis  pro- 
culdubio  tcftarctur  quifquis  vltimo  ft  pplicio  damnaius  cft  fi  tcftarcturde 
iis  bonis  qu;c  fcntetia  condcmnationis  li  non  cxpreirc  tamcn  tacitc  ci  abdu- 
lillc  iiitcIligitur.Boni  cnim  damnatione  amittuntur*  cum  aut  vita  adimitur  * 
aut  ciuitjs,aut  cum  fcruiiis  condicio  irrogatur  /.  1.  D.  de h»n.daMrjat./.tn me- 
tnUnm  4.C  eod.^^ci^-,  hac  parcc  ius  nouii  fccit  luftinianus  in  fauorcm  damna- 
t»rum  ,  Nili  quod  pati  noloit  vt  ex  fupplicio  fcrui  cfficcrcniur.  Cartcruin 
qucmadmodum  pcrinde  ac  olim>amittiinc  hodic  ciuitatem ,  Ita  non  miout 
hoJic  auf)'cruncur  iis  bona  omnii,quam  olim  aufi^rcbantur ,  Hac  fola  dific- 
rcntia  qubd  olim  idc6  auficrebaniur  vt  applicarcntur  vcl  ordini  &  Corpori 
in  quoinfcriptuseratisqui  dcliqucrat,vcl  ixko  /.i./.Dimts6.§,vlt.D.de  /fn» 
ddmnat./.i.i.v/t.^  pdJi.C .de hered.decMr,  Hodicvcronon  tifco.ipplicaniur^ 
fcd  dcfccndcntibus  fi  qui  fmtiAut  (1  nuJIi  fint,afccndcntibus,Auc  iis  quoque 
deiiciencibus  gcncri,&:  agnationi  ad  tcrtium  vfquc  gradum:  Qtia:  ap^ilicatio 
cum  non  minus  inuito  condcmnato  £  tchodie  quam  ficbat  ol.m  c^ifcatio» 
prorfus  confcqucns  cft  >  vt  qucmadmodum  non  potuiiTct  quisantea  tcftan^ 
do  intcrucrtcrc  ac  pcruertcrc  ius  fifci»  Ncc  (i  falua ciuitatc  publicatione  bo« 
norum  omnium  paffus  fuifl'et,vt  contingebat  aliquando  in  co  qui  in  tcmpuj 
pcrpctuum  rclcgatus  c(ret,quia  nihil  habcbat  de  quo  tcRari  polict ,  Ita  nc€ 
hodic  liccat  damnatO)quamuis  manenti  libcro  &  ciui  Romano  dc  iis bonis 
tcftari  qua:  non  modo  per  damnationcm  amiferit ,  fcd  qua?  prartcrca  ex  iJIo 
ipfo  inftanti  per  lcgcm  applicata  fmt  proximioribus  ab  intellato  vcnienti- 
bus,quibu$  non  m.igisafquum  cft  vt  cendcmnato  liccrc  dcbc.n  iniuriam  a* 
Jiquamfaccrc  tcftando,  quam  fifco  in  cuius  locum  cos,  vt  itadixcrim, 
fuccedere  luftinianus  voluit.  Tantoq;  minus  id  ci  pcrmittcnduin  cft,  quoi 
tcftando  pro  arbitrio  (aut  enim  libcrain  aut  nullam  tcftandi  facultatcm  c6- 
petere  ncccfl^e  cfl)  conting<  rct  facilc  vt  non  iiiodo  venicntium  ab  iiucftato 
quibus  I<^x  applicjt  bona,(cd  etiam  fifco  iniuriam  faccrct,qui  ficut  hodic  n6 
nifi  poft  Icgitimos  hcrcdcs  ad  iftam  bonorum  fucccffioncm  admitiitur,  Ita 
ncc  nifi  poft  tcftamcntariu  hcrcdem  admitri  pofletjcum  tcftamcntarius  hc- 
resetiam  legitimishcrcdibus  prafferrctur.  Atqvic  ica  ficrct  durior  condicio 
fifci,cuiu$tamcn  iura-inccgra  luftinianus  confcruaujt  ,  nifi  qubJ  poftpoiij 
cum  voluit  ccrto  gencri  ccrtifq;  gra^libus  pcrfonarum  quje  ab  intclt.uo  fuc- 
cedere  alioqui  poflcnt,quas  anica  in  totuin  Colis  cxccpus  Iibcris,cxclui'cbat 
/.  v/t.  'D.  de99t.  damnat.   Manfitq,  illud  cti  im  cx  lurc  vctcrc  incorreCtura> 
qubd  ficut  olim  amiflio  illa  ciuitatts,'tbcrratis ,  &  bonorum  qua:  in  Jamna- 
ti  pcrfuna  contingcbjt ,  prxoccup  »b  it  mortCm  adtoquc  pcr  iongum  tcm- 
pns  fi  quando  fottc  accidcrct  vt  da'iinauiin  fcr.iari  poft  dauinationcm  o- 
ponerct  v:  de  coin  aliosquxftio  habcrciur  /eg.  tfni  v/ttm9i<).  D.defmn^ 
Hodic  quoqtie  penndc  prcoccupat ,  quialicct  darnnatus  remancat  libcr» 
non  tamen  remanct  ciuis  romanus  »  Ac  proindc  nihil  caufjc  eft  cui; 
non  pro  exrorrc  &  inteftabili  habcn  dcbc^t  ,  cx  die  daninationis, 
tautictfi  pro  murcuo  nun  lubeacur  \  quouiudo  kabcri  cum  oJiin  ne- 
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Irfit  qtw  icftipore  fcruot  panar  pet  rcnteotitm  cfidebttatA/^Mr 

6,f»fed & fi tfim  De  imiifijriift,^'  trrit.fdB,  tefm*t^paik  fcruitut  morti  affi- 
.mikbatur  Lmteradn  $7^ec0min\cr  dtmmflr.lSerititntem  io9»  De  reg,  inr»  Dc- 
fiic{aenepo(Tinc  dM  heredcm  vllum  habcre  tcftamcntarium  illud  fcmper 
impedic,qu6ci  licec  quandiu  viuunCtbonafua  rctincanc»  Attamcn  nccvllam 
•«orum  adminiflrationem  habenc  vt  de  iis poflinc  vci  inter  viuos  difponcrc» 
jtiic  pcoiode  tedaodi  faculutcm  au2  iong^  diflicilius  cooccditurtquia  c£k- 
ctAtBMiiti  tmcdk  tSucotmm  n  poft  ni«cicfli  4umtxi  .f  ita  in  id 
'jMnpusquolMiiaiame£[etitaat  libccisaoc  pareotalniff  aiittiaalSitifidibai' 
.applicata.Ati|ue  ita  fempcr  vcrum  effct£idum  tedauicntum  de  boniialich 
^Iiis3c  inutil  icec  LSinhMs  j^.i»  finjije  mdnwn,te(ixmS\€  dicimus  eiuii » 4)iiiiioo 
*jj^|||[mtatos>rcd  tantum  rclcgatus  (it »  fed  cum  porna  tamcn  publicationis  voi- 
•erforum  bonorum  >  vt  contingit  in  coqui  ob  neFarias&:  inceflas  nuptias 
concra&asdamn^tiis  cfttdcquow  Ntueil.ii.cie neJ.tr.O'  itcf/f.  nnpt.  nolhis 
Joterprctibus  aci  eum  lucum  crcdimus  i^vcrius  cnim  puco  (^uod  Cuiac.  do- 
«iiit  joqoi  Noncllam  illafa  dc  Jcpoitaio«iiiipfi>  citioniboaquibysmouetur 
m  itafentiat )  quamuit  &  Hbcrfc  ciuss  remaneat»  dc  bonii  lamcn  fiiii  icftiffl 
JKinpofle»quia  (.um  bona  ipfius  omnia  mrioaffigmptnrf  «t ait NoocUcf 
.Jiooiamilcfuisqaamdcfiici  boms  tcflarctur.  Quaaiqnaai  imcr  hunc4c 
eum  de  quo  agimus  difFcrentia  iiia  e(l:qu6d  relegatusetiam  totorum  bono- 
rum  publicacioncm  palTusi  cum  nihilominusliber  &  ciuis  remaneac  teflari 
Jiauddubicpoteftdepoftqi'xritis>qr.onian)  illafifcum  non  fcquuntur/.y? 
mdnd^kero  Li,f.is  iMus  bena  D.ntdndauAt  dcport^us  non  potcfl  /.  Jebett, 
^Ar./r/.  occalios  quilibctvltimo  fupplici(>damnatus.,  Nequetamcp  obid 
fBlm  tcflhuncottfii^cncm  omnibus  vltimo  fupplicjoyamiiat^|i^^ 
J&un  maocfccxjfttmaodum  eft«  .qa6d  bona  nuUa  babeantdcqoMNid|btti 
r^oHGnc ,  quddque  oon  poilit  iis  concedi  ius  tcft.  ndi^citrainiuriam veoiea- 
Jtium  ab  jnteftato  quibus  lex  non  tam  dcfert  hcreditatem,quani  apphcat  bo« 
Sia :  €cd  ob  id  etiam  poiiffimiim ,  qu6d  qui  proptcr  delidtum  fuum  vltimo 
.  fuppliciodamnatur  ,indignus  pbn^cftcui  tantopeie  bucatur  >  vt  tcftandi 
^uoquefacultatem  babeati  qua  nihil  maius,nihiln<morificentiu$  ciui  roma« 
no  quacumuis  dc  repubhca  benc  mcrico  tribucrc  lex  poccft.oec   anie  mor- 
..•tem  booa  fiio  non  amictcrctf  poft  moncm  vcid  le^itimcM  hcre^s hibtto 
ipodctf  a4  rcm  faccrct:Vinimquecnimficfet  non  iauore  ipHus  vllo  .(cd»* 
..••orcvcnientiumabinteftatovtfi/co  piacfrrri  pulfimt ,  H  qui  fupcrclTentqi 
^quos  lexad fiiCCc(Cor.cm  hanc  vocat  :  Qui  (i  noncfient  fucccjc^rctfifcui 
irt  olim.Nam  ncc  odiofifci  vllo  ita  conftituit  Juftinianus.  vt  danmato  (nue- 
let  aduerfus  6fcum  .  fed  tantum  vt  profpiccrct  venxmibus  ab  intt ftaco  pro- 
.  JUmioi ibus>nc  pcr  fifcum  excluderenturiquetnadinudum  olim  exduiicban- 
tur.  Itaque  fi  ponercs  dainnatum  habenteminpoteft^cefiliosimpuberc^ 
ivcllc  iis  Lubftituere  pupiUaticcr,noncfiet  iUi  pCMnittendum,  Nequidcm  tn 
'  <jis  bonis  qme  k  danmato  ipfo  ail  filioscflent  PcruentutaiNon  quod  liberi  ea 
ilMnaiintmosiubtturiex  Impeiatoria  confticutiooe  potii^squam  exiudi- 
.  MSiopacris  (ratio coim  illa  efTec  apiior  adcscJononon  fidcJcoinniifH , qoam 
od impediendam  pupiliarcm  fubftituttonem /.A  JJrcidtorii.  D.  de ad>fi.)  cd 
qiiiapupillarisfubfticutio  ficuthonoiifica     filio,'ica  &  honorificacft  pa- 
tri»cuius  iiidiciunveft,licct  fitteftaniciuum  Hii|/.7>.<p'fH4r'//<8,  fednecimpu- 
keru D»dt  mef*  /c/a/».  Eo autcm  honotc  prorfus  indignus  t.  ft  pster  qui  tam 
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graatcer  deliquit    vitani  qnoqof  Ipfi^aiKmi  opKiucfiwMic  tatfus  iuris  ra< 
tiopnitur  vt  filio  impubcn  tedamcncum  facere  poflic  pater  qui  Uhi  ipit 
non  potcft  l.l.$.ifnifquuD,^r  v^l^^^y.t^-pMfHlJ.ffk^i.iMherisJnJitdeptipdl.  fi>f^' 
O.iincigitur  tellin  Ji  iusdammto  intcrdiftum  cft :  Ncquc  immcriio  cuin 
non  minoreodio  di^nui  C\i  t|       olnn  hici  t,  licct  taucaturci  nc  cxfuppli- 
cio  libcrrace  n  amittar ,  Tu  n^it  enim  aJ  Ivjc  vt  ncc^uc  cx  tcftamcptoineqot 
ab  inteltato  hcre  Jcm  habcrc  poQic ,  ^iiod  ectam  hodieab  iniUdiliiirtl>|^* 
iiari<»«MS4Qiicta«  ciuicatemiatque  lucapice  niiniiatur  viwvttiMi  quod  ad 
4ftaitiiiflB  pecfonc  atcinet.  quim^^iibd  ad  bona,.In  qaibovlaiiccftpqoidiBV^j^ 
ineo  qnbd  bona  eiu$non>ttni  cit6  coniifcancur.  At  noa  ttfnvtipfi»^*W 
VCeiuadcfccnJentibuSiautafccndentibLis  aducrfus  fifcum  confuiatur.  Sed 
itm  cempuscll  vcdicamus  aliijuid  de  fcntcntialuftiniani/V;  r//c/.N5«r//.  i}4* 
Vt nnH.iudic.caf) .vlt .V u^c  fuin^na  c(t  tli.t.^uth.  boid  d.imnMcitiih  C  dehon^ff*" 
jcrtft,  Niui  nequc  liacpartc  coaucjiitmihi  oumino  cum  imcrprccibus^  •« 


ERROR  QjrARTVSi 

I C  V  T  errirunt  vulgo  interprctcsin  ex^Mlillortet/^nf^^fi^ 
Udeo  C.de  dondt.mt.vtr,  cr  vx«r.  quod  cam  iTon  in  aliis  condciB- 
nacis  qu^m  inruperuiucntibusrocurtv  habere  voiuerunttVtdi' 
iximas  in  fuperioriboS)  Ica&ineopleriqucerrant 
f  Innt  jhAJbmiitdAnmst^rum  CMt  hmi*  prtfcrtpt,  ad  eot  (olot  pc^ 
tinere^qaipoft  fencentitm non  debeant  fuperuiuereiid  eft>qui  ad  \  Itimum 
fttpplicium  fic  damQtmntfVt  ftacim  eo  afficicndi /int.  Quar ftiit  Dy nilen- 
tentia  a Bart.  relata  ncc  improbata    /.  rius  8.  $.  fi  cm  D.  qut  tcflMm.fMer.  pffi' 
quam  &  Caftrcnfis  probat  .till.i.m  fjthC.  qui  te(l4m.f^cer.pofi.  lultimani  enim 
fcntcntiagencraliscft  mHonell .\i^.yt  null.li*di( .c.tp.ylt.  cuius  verba  hxcfunt 
fdncimus  eos,  qni  its  crtmmtbuS  ^KCufMtHr ,  in  qutlns  Ufct  mwttm aui  ^rofcnftimiff 
4efiimiityltemiumMtiirmtc§iiiemiMitiiri  nrnm fulfimti^m mm  fhrHuifmmmdi^ 
(£m4Mt  Hnim  tfikiMed  ntqne  (eamdwm  veteres  leiesfifc9  eMMfplicarhSfd  fqui- 
di» babednt  Jefcettdentes,cr  Afcendemts yfytie itd tfrtitmtgmditnheos h4bere.VuU 
«goluftinianusimpediricontircationem,&  applicari  bona  dcfcendcnti-. 
bas  vel  afccndentibusjomni  cafu  quo  vel  mortis  vcl  profcriptionis  poena  ir- 
rogatur,Non  adhibica  diftin(5honc  illa  An  fupcruiucndum  habeat  is  qui  vl- 
timofuppliciodamnatuscftjanftatim  moricndum.Nam  &  qui  prolcribitur 
fupcruiuic «  ncc  c6  miniks  unien  ad  noacconflitutionis  memem  &  verfcft ' 
perciaet.  Ci&mqucpomtdti^nttionisinmecallom  qotmacsrcefisdiftfOr 
'  gaere  Dynus  voluitiniedit  fic  inter  pcxnam  mortis  &  proTcripcionis  {cv  dr- 
poctttionis »  quia  neqoe  prarooptuo  habctur  hodieoamnatus  in  mctallum 
tanquam  cffeflusrcruuspcenjtpoft  aliam  luftiniani  conftitutioncm  dc  qt]a 
indtiH.^A-^fh.  fedlfodie  ,S>ci2\ricn  plus  quam  profcriptus  (it ,  qui  non  in  lU- 

^Um»(iedia  mecaiiafa-dcppiutus^Ci  Ytdubiumdifm  noa  iuquin  cciam 
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boilie  amittat  ciuitatcm.  NihilcaiJlir  cft  cur  non  hac  pirtc  coJcm  iure 
cenfcri  dcbcat  ,  quo  ti  vel  ad  niortem,vcl  ad  piofcnptioncrn  condcm- 
natus  clTct.  Ec  ratio  qua  moucntar  qui  Dyni  feiiccntiaai  dcFcndunt 
non  e(l  boua:  Aiunt  enim  aetjaitatem  noux  conllicutioajs  quar  potio« 
rcin  facic  caufatn  dcrccndentiam  &  afcenJentium  fifci  in  co  pocif- 
fimto  cUicere  qabj  oon  dcbeat  crimen  delinqucntispoena  efle  Tcnien- 
liiiai  ab  inteftico  »  qoi  nil  deliqucrunt  Eani  verb  rationem  non  ha- 
bcre  locum  iUo  cara  (|uo.damnastts  fuperttioat  >  quia  tunc  poenam  Ipfe 
patiatur  ,  cxutus  boms  fjis  ommbas  qnani^iu  viuit.  Etfi  enimvc-> 


nim  cl\  propriam  fioc  cafu  eire  delinqucntis  pccnam  ,  quod  bonorum 
fuorum  ommu.u  ami.rioncm  p.ititur ,  ElFcc  tJ  Mcnpocna  illa  etiam  com- 
manis  vcnientibis  ab  mtcftaco  t  (i  bona  confi  cauntur  ,  quoniam  fifco 
iuikci  admtiro  exdaicrentar  slli  tb  iis  bonif  in  perpecuaai ,  necnunus 
moftoo  tandem  >  quam  viuo  adhuc  dcli nqucntr.  Id  verd  iniquum  ef- 
ictt  occ  mmiks'»  qu^  li  ddmquens  non  vcntrct  in  pcrnjt  focietatem.  Tota 
cninatniqaitasqaamcorrigere  LiO  nijnus  volait»in  eoefi  H proptcr  alce- 
rias  crimen  venicntes  ab  iiue(l.uo  fuccedcrc  prohibeaotur.  Ncqucabhac 
fcntcntia  noftra  q.iam  probauit  Accurfius.Kid'.  §.fi(m  , alicnus  clTe  vidctur 
•  ipfeBartW'i</./.i.  /iv//,  vbi  tradit  corrc<fla  cfTc  per  iLiftiiiianLim  vc- 

tera  luraqnotics  am  ccic  qs.  is  vel  iibcrtatcm,  vci  ciui{atem,vel  vitam.  Sed 
cxtrahos cafus nonctfc  corcc«^a,  id  cll  (i  quis  rclegatus  fic in  pcrpetuum, 
com  bonomai  omman  pabiicationc»  quod  hoc  poftertorc  cafu  poenam 
patiator  rdc^atua  folas  •  quibona  (iia  omoia  retinercjpodctfi  nonipe- 
'  ciali.Corum  araii&onc  roul(!tarctur.  Qoamquam  enim  noc  caHi  pcrindc 
,acciditVCeiaspoeazparcicipes  fianc  vcnturi  ab  inteftaco  ,  quibus  num- 
quam  dcferri  potcruntbona  illa  fifco  lam  qu;c(lta  femel  &  applicata ,  nuHa 
tamcn  in  co  rubell  iniquitas  ,  qi.oniam  non  n/li  pcr  conlcijuentias  id 
eacnit     quarumratio  habcri  nonfolcc/.  u  l.  qucd dtt :tur  -j  T).  dc  con^n'',^:^ 
auihor.  tutor.  Ncalioqui  paulbcim  dici  incipiat,  nuilam  vnquatii  innigcn- 
fiaui  circ  poenam  deUnqacmi  •  nc  fiat  iniuria  lcgitimis  hercdibus  ali^ 
quan^o  rttcccfTuris  •  tadtoque  tlimorcm  hereditatcm  habitoris.' Htfi  a- 
lia  qaoqaC  tatio  eft  qos  rclegatorum  afcendentibus  >  dcfccndenci- 
busnoccc  >  nenou«  conftitotiooisbcncficio  Frui  debeanc  contra  fifcum, 
quaodo.contifcationis  pccna  rclcgato  infl;gatur,vt  m  N-»**//.  12.  De 
ntf^r.O'  incejli^  ««^//Vi.Nempc  qubd  relcgatus  ta<5lioncm  tcftamcnti  reti- 
ncat  ,  quia  &  ciuitatem  ictinet  <//c74  h^c  eiM  qmS.^.  i  infhlain  D.  qni 
tetii  n.faLer.po/i.let^e  relc^Mi  4  /f^f  mlc^MortvHj.  ^.fihe  ad  ten.j^us  D.de  tn- 
terd.  ob  idque  poftit  condcnao  tcftamentum  (pem  omnium  ab 

intcftato  {ucceiTarorom  cluderc  >  quod  aljj  aj  mortcm  aot  ad  pfofcrH 
ptioocm  damnati  &cere  non  poflTuntt  qoi  teftandi  ius  nec  vnqaamha->^ 
oucruntinec  bodie  habent  ,  vt  proximo  capice  difpataalmus  Secun- 
dus  intcrprctam  ttxoit^^ddicix  n  ^Hth.honi  djntnstarum  qu6d  putant 
fcrc  omncs  non  cffe  locum  noux  conftitutioni  pr.irtcrquara  illis  c.ia- 
b  s  m  quibuspccna  co(ifircation's  bonoruiu  non  elHinpofita  niTi  m  con- 
rcqucnci  im akcriuspocnae ,  Ex  quu  intcrun:  jnillncrimmibus,inq\iibilsi 
|cj^caiici^uacxprc0ciniporuaeripccnacoDfi/cacioms  b<>norum  non  ^Hc 
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correvf^a  iura  anciqua  per  dirpofitionem  d.d/t  ^u.h,  hon  tdMwnAtornnu  Ity 
luliusCIarusqui  iiiultos  in  hanc  rcm  Do(^ores  cicat  UIj.<^  ftnteht,^,  ylt,  rjiiffi, 
yS.p  Jifrincip.i^im  fiuc  tcxcum  NoucllzconriJcremus,  vidcntur  fupradi^la 
vcrb.icirc  generalijra  qoi  n  vt  tamam  reftridtionem  >ftmi  paiiantur  >  liuc 
Iul\ini jni  mc  iccm  &  propoficum  infpiciamus ,  prarfiiur  ilk  eam  fc  nouam 
conllituti  )nem  taccre  vt  non  folum  corporaltspccnx  fcd  etijm  pccuniari* 
incdiocrcs  rimtt  iJ  cft leuiorcs  6c  tnitiorcsquaiw  cdcnc  antea  Tani  auteni 
durs  cranc«nn6tortalledurioreseae  qu2  cenfifcationis  poenam  nominatim 
inBi^vbanCj  q  am  e;ecic  quibusnbn  nili  in  altcrius  pGon&-  confcquentiam 
conlifcatioirroi;ab.tur.  Eratcnim confifcatio  iHa  velutitacita,  Alteravcrd 
cxpreira.Exprcflam  porro  magis  quam  tacitam  lignificat  luftinianus  iis  ver- 
bis /irJ  /ietjne  fe.wulum  veteres  le^esfifco  ens  appltctrt.t^im  tx  demilin  vcicrcs  le- 
gesdamuaturum  fubdantias  firco apphcabjnt, quz  confircitionis  pccnani 
nomiuati'!)  irrogabinc  >  non  cciam  illarquibus  non  poena  confifcacionis  ex- 
p^relTi  erat.fcd  gcjuior  alia  quae confifcacionem  jcceiroriam  duncaxaCi  &  co- 
niitem  h  ibcret.  Scd  &>cdui  luftinianus  agcnerali  ca  conflitutione  folum 
crimcn  lacfe  maicflatis  cxcipj.it)  facilc  ex  eo  intclngimus  de  quibus  crimini'* 
bus  rcgulaconflicucioiiisincelligenda  fit.  Conflat  cuiu)  cx  crimine  laefar  ma- 
ieflatispoenam  coivfifcationis  bonorum  irrogari  non  in  alterius  vliiuspo:- 
nac  con'cquentiam»rcd  per  fc  ac  principalitcrV.iyw^ijrwiT  ^J,vlr.C,*d  itg,.hl.  /«4- 
iejid.rU.C.debon,  pnfrtpt,  adeoque  ipfo  iure  non  cxpe  .iata  hominis  fcnten- 
tia,fi eidem  lulio  Claro  creJimus dtci.lih.^.fenict,$ .l,(fe mMt^.itis nun),9.  ytrf- 
cr tdeo.  £rgo  ex  huius criminis fpecialicer  exci pti  comparationc  apparec  re- 
gulam  cfreinteliigcndamdeomnibuscnminibusexqiiibus  pcena  confifca' 
tionisquoquomodo  eciam  principalitcr  &  pcr  fe  irrogciur»dumniodbcapi- 
taljaflnt,  &  vclmortem  vel  profcriptioncm  mereantur.  Idc6  namque  cri- 
nien laefx  maicflatis  fuit  excipienduni  quoniam  alioqui  Fucurum  crat  vt  cd- 
ftitutionis  generalitatc  comprchenderctur.  Quanqnara  fclent  noflri  ctiam 
hacrefis  crimcnexciperc  tcftc  lulio  Claroi/.^.  7*^^.  78.  Ncmpe  quialaefap 
quoque  maicflatiserimen  illud  cft,  diuina;  fcilicet  non  humanar.  Excra  quos 
cafuslarfxmaicftatisdiuinx  velhumanarjtotusmundusfcruac  >  inquic  ibi. 
dcm  CIarus>  quod  bona  non  confi/cantur  in  aliquo cafu  nifi  cx  dirpofitione 
ftacuti  vel confuctudinis  alitcr  caueatur.Iiaque  nimia  illa  icftri^tio  quam  in- 
teTprctesinucxcruni&quam  nos  probare  non  poflumus,  vfu ipfocxplofa 
cft.Attertius.grauiorqucinierprctum  erroralius  illeeft,  qu2»d  Irnerium  fe- 
cutiapplicantbonadamnatorum  non  tnododerccadcniibus  &afccndenti- 
bus,fed  etiam  tranfuerfalibus  v/que  ad  tertium  gradum.  Sed  d  jgna  rcs  eft  d« 

ERRORQVINTVS. 
De  trdnfuerfMlium  iure  in  btnis  d(tmn4iorum. 

V.A  fufttloftiniani  conftitutioncs  quje  ius  vctus  correxc- 
runtquod  in  ea  vfque  tcmpora  obtinixrat  circabona  con- 
dcmnatorum.Prior  extat  in  titueU  .vj.Dt  mand^it.^Primif^Cdp. 
ll,$,operttt  dutemivhi  prafcipit  luftinianus  1  vt  qni  dcliqucrut 
competentibosquidcm&  ftatutis  pccnis  corpora  libuspu- 
niAQiui^BoaaautciacMumicliQquanturgf^aeri  &  lcgi,& 
-  fccun- 
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iCtitt»ordini.  Quo J  inc^rpretcftlMines  C\c  •CCipMiak»Ttdamiuito<- 
fiiDi  bonaperaeniredebeancadlegiumosfvcccirorcsagoatos  cognatdfque 

CDMdemnati  j  fecundum  cum  ordinem  aoem  lex  fucceucmibus  pratfcnbjt. 
Ecfancratioqiiam  ibidem  Iu(linianusrubiicicgencr»lise{\,necmini\s  ad  a- 
gnacoswognat6!t]uepertinens,qui'naddcfcen(icntes  &  afcctulcntcs.Ncw  e- 
m»iim<^nitiWjHmqMd(ielincjHHnt,feJaM  res ^tpiiietil.luc^iie  rcciprocantjid  tft 
ODOnenficdctiibtnt  ordiiiein  li  lucuces  am  daronatorum  bona  fiue  O  rdini 
collcgio  ex  qao  delin<|iienifiiitafiuefiKo  applicant»  &  cosqut  digni  func 
•lOBnt  4iaitKCooi»Uftaf »  jnqph  »fr>igtf /oBawiif/»  qn^sleocfitteMtSmim  -mmik 
jMccrfiiHffn.Ahcn dcpoflerior  luftiniani coallicutio  ttkmHmell.ii^^Vtwnttm • 
fkdtcMc.haberJet.feniatxdp.ylt.y/hi  luftinianiis  poft  mcderatas  plera(4|iiepcfr^ 
■as  corporales  quxantea  inft4gebantur,fijbiicitin  hxc  vcrhi.ytanfe'}!  non  fo^ 
ISrm  corfrr.il:s  faemcfed  etidt»  f  ect4ni.tr  id  mediocres  {lAnt-,  SAHiimp}  c^s  (jhi  u$  errmi- 
wibt^  ( fic  cnim  legv)  non  vc  vulgo  tnutinmthu»  ^ 4ccuf*niur iri qutbt^i  irgestmr- 
ttm,4tti  fr9fcrift$wem  difmuBt^  i0nmB(antnry*ut  condemnemur^orHm  fnbHMttd^ 
tkit  fM  kimim  iiiiialutttmi  Hnm  tfftMMwtfuefecmidtm»  yttmtltges fi/cp  tM 
wffltceiti^Sid fiqwidtm  Mmmtdefitwdmtet  ^ttfawdtwiet  yfqwe^tdteftuum  gradHm^ 
^lmketftfyerhmwhmthid^edntfmtmidtWmdiifim^^ 

detem    dntetthftudem  tUwdtiewem  Mcifetei  St  yer^fine  d$te  tMm ftrfiwis  cwi- 
htnSd  fterint  ii  legihus  deftnitatn  p4rtem  de  fta  fuhfianttd  i  ondemndtl  eas  accipere 
fitiefUtos  haheant.fuienon.Si  veru  nemtr.e  n prddiCIorhm  haleat  qHideli^utt.,  tHc  fifo 
fednri etm  fHhflantidm.  Ipfum  ciiun  Nouclla;  contextun  tranfcnberc  libuic, 
Itt  appareretniliilineoc£re  cx  i^uo|)olIjt  conijcifmcxuem  luitiniani  eam 
<^tfle  TC  condemoati  igoacis  CQgnaurqiie  fiioercc  Nam  praetcr  id  quod  non 
rHlfi  de  <teficendentibo«|&  afccnJeBtibo»  (ocfOiCWv  cikn  Ms  a}  pl  rcatbona  c6- 
dletnncti«qnft  ep^lkabamur  aotcd  fifco,  Excl  ud  it  ctiam  aperiiCn  mdtnui(oer«'' 
r^ifles  omnes  non  io  eo  foiila » qood  poft  dc(cendeptes  &  aficcndcntes  vocac 
^bominatimVxorem  indotatanyad  porcionrn)  legibus  defanitan) ,  Sed  in  illo 
^iam  quodfifcum  quoqlie  vocat,1iccc  poflrcmo  loco,fubca  tamcn  prxcifa 
condicionc  ft  nemtuem  prddi&orunt  h^bejt  <jut  deli^uit.QxjOTum  vcrborum  non  ' 
alius  renrusefTepoccA,  quam  (id^dum  ciTcCt/inequcdcrcendentcs  vlli  C\nz  ' 
nequc  afcendeatcs  ,  ncquevsorindocaia.  Ncqoe  coimdetranfuerralibus 
quicquamtocoiUocestoprodiAoniefetnappcfct.Nofi  ergo  voloitloft»- 
^arianvspotiorcmeftoiufam  tranfuerfaliuin  ciuam  fi/ci»(ed  concr&-defid€* 
;'j6bus  derccndentibusSeaficendentibosfifiBaoMtCGedcfevt  olim,acproinde 
jinclulistranfuerralibusomnibas.  £t  tamcn  Irnerios  in  confcribcnda  jiuib. 
^JScndddmnditrffnii^aam  fnmpCc  ex  d.cdf.ylf,KoueU.i^j^.  non  dubitauittrafucr- 
£iliumquoquecauram  potioremfacercquam  fifci  ,  additis  cx  fuocapite 
verbitillisc^  fx/.i/rrf  Impcracorem planeagcns,  &  idconftituensquanex  "'' 
.  /vcibis  &  mcnte  luftiniani ,  de  quo  nec  di^um  ^  Xoftiniano  quic^uam  fuic»  - 
^Niec  cogitatom.  Videmm  bocjntefprecei»  qttod  nec  &  voloiflenc  diffimolam 
.  potacmnt.NeqoedefiicruntexiisiamolimqoiconomineIr(ierjumrcpcc« 
iMndcrint:  Intcr  quos  lacolMle  BcIIouiTu  quem  Baldus  tcfettdd  Lijnfm.^^t» 
jf^jfd  tefidm.fdcer.p§ji.^t  cx  recentioribus  lul.Clar./ik  ^.fewtent,  f .  yli.qu^ft,  yg, ' 
«^n.  1. licec di  bitanter  fcribit,Fortddici poiTe  qu^d Irnerius maJd fSecerit po- 
J|'jrcndoca  verba  quianonfuniincorporccxquofumptaeftAuthcntica.Scd 
-^tamcn  quicquidfit ,  vt  ibidem  Oarus  fubiicit  ,Coninninis  opinio  cfl  quod 
;^ftiaiacoUa(aalcfadmittaactt^  quam  fcatcnj 
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tiameloriacurfnpradiaoloco  Baldusrc  conk.luiirc  Vcron»  aducrfuslaco-' 
bum  dc  Bcliouifu.  ide  nque  Cyno  &  lacobu  Butrigirio  pUcuifrc.  Appa,  ct 
aurcmcxBaldiCommcntar.isdccurfumfuiiTctam  t.cilc  ob  .nicrprcubus 
in  fcntcntiam  adco audaccm,&  improb  .bilcm.Non  ob  id  roiam,C|uod  No- 
Hlaconl\.tutioh.c  partc  fjuorabilis  cilc  v.dcatur  vi  funt  cxic.afquac  h.a 
rommoda&vtil.tatesimpugnant/.«o«^i.roio.a«/^//<r.(9/f.&:confcciucmcr 
adiauindaintcrprcutionc.nbcnigniorcmparicmcpspa:.u.nrtioil.atp(>. 
W^Z^xitncxzi^cxca       D.def^anScd  etiam  qu«d  v.fum  htcomu.^uci- 
aTm  Viriufquc  conftitutionis  potcftatcm»vt  priorj  dercgatum  nontucrxt 
«^rDofteriorem .  nih  in  co  quod  ci\m  prior  iubcrct  bona  rCnqLi  geaeri  dc 
'^^'  g^»^""'"  d.ftinaionc  ac  rcftr.dionc,Poftcr,or  rcftrm..t 
LrtranfucrfaUum  vfquc  r.d  terrium  grad um.  Id  cn .m  cft  qiiod  Baldus  fcn, 
.i    M./.r.C.^,.  teftl.f^er.pofi.  Rcftria.onc.n  a  lul  .n.anoin  poftcr.orc 
onftitutione Vaaam  eftc  non  quod  ad  gcnus ,  fcd  ta .Kum  quod  ad  gradum. 
trTfakum  cft  vttandcm  crcditum  fit quod  idem  Baidus  iridit^di/sJ.^Hth. 

KosiniBftn.tum  admittcndoselTe  .loftn  volunr,  fcd  quod  idiconft.- 
tutam  fingunt  dctranfuerfal.bus  fol.s,  de  qu.bus  la.ncn  nuUu  totaca  m 
NoucUavcrbum.Ex  quo  apparcc  quitn  r.d.cula  f.i  lixc  noi  roru..opimo, 
VnuimaUcnanon  tamilm  i  vcrb.s,  fcd  ctiaiii  i  .ncote  luft.nia,ii  Cuius 
-  nutandum  eft  fcntcntiam  «Ua.n  fuiffe  tnd.  $.  oportet  uutnnNcucU.iJ.  De 

'Pmn>.vtabrosata5  volucritlcgesomncs  vcteres  qux  conhrcauonis 
v"«nam  .rrogabam ,  &ad  agnatos  cognai^fquc  prox.mos  b^na  pcrucnirc. 
l  U  imfiitacirctfruftraidcmluftmianus  poftcidc  cadc.n  re  alam  con- 
ft itu  ionem  ed.d.ftct,  ncque  vcrb  p.  ior  illa conftitut,o,.aut  dc  lcg.bus  anti- 
ams  loiuitur,aut  dc  conafcat.onc  per  lcgcn  vllam  n  rogata^fcd  d.  Pral.di- 
2a  Sic.bnsconq.critur.qi.i  in  del.d.spun.en.'is  rat.oncm .ut.sper- 
uc  tc^,tcsdimittuntqu.dcmpcrfon3S  corum  qn.  dc haucrunt  quas  corpo- 
1  K  .  &  dcbit.s  pornis  ailiccrc  dcbc. cnt:  res autcm  &  bona  .plo. um  jufte- 
:'n^  ntc If  vt  aLliccnt  illa  6fco .  fcd  vt.f,b.. fuifque  otfic.s  l.crum  c.x  eo 
cantVnt   Pro.ndc  manifcllum  cft  loqui  luft.n.anum  eo  loco  de  ,.s  u.uum 

i.  ,c      au.bus  non  poena  ccrta  confilc^t.on.s  .nfl.g  tur  lcd  a  bjtr ana 

A,s  vcr:crcnt ,  ^^^  ^'^^^^^^^^  ^^, j  ^1,,.  d.  fc.  u.rc ,  vt  I cr  ptum  cft 

M  .mgiftratuum  abutcrcuur  ,  .a.i.c  fuos  viaspr*- 

nffic  iconucrtcrcnceaspccunias,  t.ni<ique  buman.o.cs  tc  p.xbcrcnt 
lcxtuoBic.  conu^     ..roRindis.quaNeraui.MCscllc  opr,rti.:irci,  vt  n.aiorc 

rxcrpCeir  Kefici^adctcrr'^^^ 

lacobusc  o.ac.  iud.ccsiis  in  cai.bus  qi..b.s  con,fifc..tio 

"""V  ex  rfiT^^^^^^^^  irrogania  ;  S.qu.dcm  vt  cleg.ucr  Pap.nian.s 
dXX^^l^-iaarbitno^^^^ 
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qoia  OOD  voluiitaci  indicis  mandatur  fcd  auihoritaci  iuris  rcferuatiir /.i. 
yfrfMtm fi^inidem D.aJ SC/TtirftUJ.  vrdine  15.  D*4ut tmmiuf^  Of dioaria «01111 
pcBfiaicflDpcc  ccna  cftf  numquan  arbicraria. 


ERR  OR  SEXT  YS. 

MMmier^  diff^  rentu  drfLendentium  >  sjftmlmttmm 
trdnfuerfMUutfi  in  ^ttth,  bena  </<iiwm- 

;'^'.7^  Ik  o  R  autcm  non  fuifle  obferuatum  aplcrifqcc  mcndum 
quod  fubcft  ^«^•^.('/'«r/r/yfccunduni  vulgatam  vcrlioiiem: 
[Obfcruacioaeiiacnauedjgoa»  ccrt^tftfVCfbtius  loci  icn? 
itcntia  inclidt  inidlifaciir.  Habet  vii%ica  editioyf </>RrfrrMi  , 

  Igeneri  o  teitffttmdnm  tllum  Wwrmsquc  poftrcnta  vcibafcn» 

lum  bonuron.iilum  habencttifi  fiippkas  &  addas  /fnemltxfrAfiri^it.  Scd  rc- 
^^SiHaloiinder  cx  Grfco  excmplari,fic  lcgit  fed fiiere  easieneri  Cflt^i  o- 
(nntlumHlsm  0  dnt.Qux  \c^\o  nulla  indigci  fupplctioiic  j  fcd  hac  tanruni  in- 
ttrpretatione  vc  iubcantutiudiccs,potius  corporalcs,quam  pccunianasfce- 
nas  infliecrCjVt  qui  dcliqucrunt  puniancur  in  corpore,  non  in  bonjs  qus  in- 
nocencibusagnatisconreruari  ztjuiuseft  quos  lex  ad  ^iicccflioncm  vocat: 
Conferuari  auccm  agQacisnoo  ofnntbitsfiniiil ,  &profnircud9  (cdeo  ofdine 

2m  (ic  fecoodom  lcgen  vc  qno  qui^  proiimior  agnatus  cft » eo  prior  fuccc^ 
at.  Inquoitludetiamnotandumcft  ooo^cloqui  luAinianum  vtiubcaC 
booadc]itH)ocatium  applicari  generi  &  agnacioni ,  fcd  vt  iudex  fubf^antias 
condemnatorum  (inatgencri&  lcgi ,  id  elirclinqijac  cas  inta^ftas ,  nihilque 
de  iispronuncietjfed  lcgisaibkrio  &  ordinj /ucceirionem  rcfciuecVt  tntcl- 
ligamus  co  cafu  fucceliurosagnatosjnon  e%  fententia  Judjcis,  neque  ex  con- 
fluucionc  illaluftioiani , fcd ex  vecere iurelegis  duodecim  tabularum  qua 
parte  vocac  agnatoaadagniCi  roCccffiononn.  Nibil  cnim  aliod  luftinianus 
cxigit  nifi  vtPr|pfidesiinaot  &  rclin(|uaot  (bbftaatiasdciioqocotium  di/po-- 
£^qmlcgis»nonvtipnquicquamin  Fauorem  agnacorum  decemant&di-; 
feoiiaiiC.SicotiicceolocoIuftinianus  ipfe  aliquid  (latuit  in  vtilit^tem  gcne- 
ns>vteabonaproximi  agnati  habcant,quz alioqui  non  haberentjf  Qiio- 
modoi''  dici.KlQmlLii^.  iubetdcfcendcntes5f  afccndcnccs  vfquead  tcitiiim 
^radum  habcrcrcs,  quxalioquio  exantiquis  lcgibusfifcoapplicabaniur,  ) 
edomniarelinquitdifpo^itioniiuris  communis:  Nifi  quodcumloqiiacur 
de  gcnereuntdi»)  &  de  lcgc  dequcordioeqai  (ecoiidom  lc^em  eft ,  npn  dc 
aliisienfiflc  vidcri  poteft  qoiim  de  agnatis  ad  excbfionem  ccgnatonimt  qoi 
ocque  generis  appeJlatione  contincotnr  /.  i.  in  fin.  *D.  de  iur,  immumt,  o€' 
qae  cx  lcge  vocantOf»<cd  cx  mera  prxtbris  induJgcuia  /.  i.  D.  rnd.  e$» 
inMt.  Quod interprctcs  noftri  ndn  animaducrtcrunt, qui  vt  Baldis  icfcrt 
fd-diiUmJej^  i,  €•  fm  t{Hm»l*m.  f^.  iic,  yuJgp  iuoiQiafiC  iUuoi  tatufln» 
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Vtcapitalicriminedamnatorum  bonanon  ad  Jucrum  Pizlxdis  refrrri  (ed 
cogiiatis  punitoruin  rcddi  oportcat :  Quafi  nullafitliacpartcintcragnatQS 
&  cognatos  diftcrcntiaildco  tortaflc  qubd  omnium  pjrcm,&  ^ qualcm  con- 
dicioncm  idcm  Juftiiuanus  fccitNtfttf//.ji8.f/r /?frr</.  /•?/#/?,  >f«/r/j/.  Scd  ob- 
feruare  dcbucrunt  poflcriorem  c(Ie  conAitutionctii  illam  <\ux  agnationis,& 
cognationis  diffcrcntias  omrcs  fuftulit  ,  nequccxca  ficri  polTc  vtnouella 
prior  qua  parte  locuta  cft  dc  agnatis  ad  cognatos  quoque  protrahi  dcbcat. 
Quo  magis  mirandum  eft  Irncrium  fi  moucri  voluit  ex  d.^.cf§ttet ,  vi  tranf- 
uerfalium  quoque  mcntionem  addcrct  /n  did,  ^Ahih.  ^cna  aatnnatoum » lo- 
cutum  eflc  gcncraliter  de  omnibus,  qui  ex  latere  vcniunt  ,  vt  cognatos  quo- 
quecomprchcnderetyCum  tamcn  luftmianus/ff///c/.^.r^or/f/,dcagnat}sfolis 
loquatur  j  noii  ctiam  de  cognatis  qui  cocentporcnon  nifi  poft  pgnatoso- 
mncs  ad  fucccflionem  vocabantur  f.vlt.  Infl.  de  fi^ccefj'.  cogriAf.  At  m  d.i.ip.  ylt. 
N<7/<r/y.  ij4.non  magisdc  agnatis  quamdecognatis  ,Ced  taniiim  dedcfccn- 
dentibus  &  afccndctibus  ,  quorum  mcliorcm  caufam  cire  debcrc  ncmo  non 
videt,quam  cdllatcralium.  Dcfcciident.bus  cnim  debentur  afcendcniium 
hcreditaces  iurc  naturjc  &  cx  voto  parcntum,Jta  vt  cum  hbcn  fucccdunt  pa- 
rcntibus  dicantur  ad  pen^  propria  bona  vcnirc  /.i.  ./.  r^tuj  D.de  fm  r  jj.  edict, 
Lin  ff4is  u^D.di Uber.cj  pi/ihumJ.ctmir4(io  j.D^de  b<n.d/iinnat.  Afccndentibus 
autcm  defcruntur  bona  dcfccndcntium  rationc  miferationis/.  nam  etfi ly,  i>. 
de  inof.t(ftjim.l.fcripio  y.f.uC.ynd.liher.l.iure  fucchrftnn  6  Dje  iur.dct.Atigna.- 
tos  ad  acBati  fucceffioncm admittimus non  iurc  aliqi.o  nat urac ,  ncc  ratione 
vlla  milerationi5»fed  cx  bcneficio  lcgis  duodecim  tabulariim  quac  ita  confti- 
tuit  fauoreconferuandarum  familiarum,cum  nihil  haberct  quod  mrliils  c6' 
ilitucrct  vt alibi  fcripfimus.  Proindc nulla ratio  fuit cuc  lull  nianus  vctercs 
lcgcsabrogaretquae  bonorum  publicationcm  cx  ccrtis  &  plcrifque  ciimi- 
nibus  irrogabantjVtagnatisbucret.MuIto  minus  vt  cognjtis  pcrquosfami- 
.lia  conferuari  non  potcft  ,  quique  cx  veteribus  lcg.bus  n ulio  cafu  ad  fucccf- 
/ioncm  vocabantui,  fcd  ex  Pra^toris  cdi^lo  poftagnatosomncj.  Atlibcri^ 
faucndum  merito  fuit  &  gcncralitcr  defccndcntibus  ommbus  fine  vU.i  gra- 
duum  diftin^lionc,  ficuti  iam  idem  luftinianusfeccrat  tn  N^ouell.M.De  tncefi. 
^  nef4r.nupt.cJl>,  2.  in  illis  vcrbis  //  ycro  conti^ent  ex pno)  tb//j  inctilp.tbiUbtis  jili'  s 
ejfetidutnepotesfori^^ut  yltetitu.  llla  cnim  diciio  W/rr/i^^  non  modb  tcriium 
gradum  quiproncpotum  cftcontincc  ,  fed  aliunr  c]uemljbcc  vltcriortfm. 
Afccndcntibusautcm  fauend^sm  quoque  luftinianus  putauit  fcd  parcnis,icf 
eftcum  iem\icvttr\cv\xo\\\oy(<jtte *dte*tiwnp<tdi  M,  N.im  &  antcacxccpti  e- 
r^nt  afcendcntcsquibufJam  prioium  Impcratorum  conftitutionibus  vc  c6- 
fifcation^s  impcdirent  &  fifco  prapicrrentur,ftdad  fccunduin  vfquc  dunta- 
xat  gradum,vt  conftac  ex  l.fiqui^  G.C.de  tncrj},^  i  iufil.r<ui>t.  Quaquam  ca  lcx 
noii  tantum  dcfccndcntibus&  afcc'ident:bus  faiici,/cd  ctiam  dc  larcrc  fratri 
&  forori»pritruo&  amitjr.Nimiium  quia  non  irrog.it  popnam  conh  c.uionis 
bonorum  vc  ncquedeporcationis,  cii.n  ci  qui  inccftjv  contraxic  nuptiasre- 
linquat  libcram  inrcr  luos  celbndi  f\cultaiein,  iufquc  habcdi  heredis  ab  in- 
teftato.Qaorum  omniuni  mbtl  habetisquieftdepouatu.?.  Scd  iilmi'/  diH, 
H'ueU.^.^.cup.vli. dc  ii«  r>l  s  loqujicur  lullinianus  quorum  bon.i  &  olim  fifco 
applicabjntur  ftacim  ,  &  hodicqno  .jucapplicantlj  func  dcfiv:icntibus  liberis 
&  parcmibus,non  eadc  ratio  fuitfaucndi  ^ranfucrfalibus  ad  cxclulion^  firci, 
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^M  jqu^  i^U  y^lMiiiilUMicrauoais  raciuncvt^tiHbuttben^ititcoiu 

citgeiiy»li'€<W^fitji»iMm>  onnmioa  abolttionc.^ibiit  vix  vnqoam  looil 

6ercr>(i  iui  ita  clTct  vt  in  condemnAtibonis  ctiam  agnati  cognatique  (ifoo 
praeicrrcntur  :  vnJc  tatn  frcqacns  vox  ilh  pragniaticorum,  in  iis  prouinciit 
qua:  lurc  fcripto  rc^untur  nullutn  contirc.it»onis  vlum  cllv:.  Qi_.a.'  rcs  rnirum 
ffi  quantiin  aU  lictiuqucJutu  kncilrjrit  jMtcUcur  uiMltorum  auciacix,<]uot 
ikMicat  atfutlionis  bo«toruin  aiagts  quam  pcriailuni-llbaur  vel  ctiain  vitaei 
ifaHifmiyi  fyppdSwBmn^ titotr  (^«  raMtnsitittafittmBiiuie  geiMnd^^ 
tmftiiMaill  ri|ilwrlBroJf#d<aailQt.«iitqilifyi«  vlcimo  fupplicioiiffioi- 
Jir>cit^mbQ!ooruiB  oi«niuaMPMAr<»ttoneai  paciatur.Ncc.£mcdcbuitI[n- 
p^ator  tdeo  faucrc  ngnitii  cognatifque  condcinn-(ti,vt  non  dcbucrit  inul- 
tb  magis  raiioiuni  li.ibcrc  rci  &:  vtiJitaris  p.  blicr^: «  ad  quam  rni)cnr..c  pertf- 
nctyVC  gra^iilaina  Jc]iJta,qu.ui  t  Tunc  ca  o>uuta  <\  <x  publicatioius  pcenam  o- 
lim  u)crcbaDCur»grauiinmis  quoquc  ruppliciii»Q€Ciuj|iusu^ra  boiKHum 
4i»tin^pi|iorif  confumptim  vijKiiicoMr^ 
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D0  .CMdma4tk  4d  wmtem  tx  fUtnto  nihdx*Mt$m fit  dt  «t»- 


0 1 7  lio  ft  T  M  ftiMtift  nceptifint.iftt  ComkmtmHii' 
rum  td  mottcni  ex  tbrroaibtiKi>bea> ii4  piiblica i  i ,  mfihoe 

ipfum  in  (laruto  nominacim  catieatur :  Atquc  aa  fcmpcr  vi- 
Hiltcfc  obfcrutritcftatur  lulius  Clarus  hirr.  5.  Sentent,  §»fiM, 
ffud/i.  78.  r«fnrr.  2*  quamuis  nillam  huius  fcntcnfa*  adfcrat 
racioncm.Scii  Baldus  ^ui  cam  primus  imiuxiifc  vidctur     Lx.tn fin^C.^ui  tfi~ 
^dmfdt^.pifi,  haoc  aJkert»  Qjod  Qmuia  lUcuUyin^uitf  fmt  legopriuato^ 
tmn  iii4icioniai,SoppoMBt  mminMiiJtt  demom  cx  dtmnttioatf  «^itit 
fogari  poenara  publicationitbonorom  qutfi  in  confe^aentiaMOecefliwltmf  • 
St  lamnatio  (at^a  Cit  cx  publico  iudicio  non  (1  cx  priutfio,&  fic  tocipicndum 
efle  quod  (cripcum  cft  m  /.  i.D.  d§  hmul  mmiM,  I  o  quo  primum  vereor  ne  Bat- 
dusfallatur.   Nam  quodaj  ftatuiTi  damnuorum  ncrcinet ,  certjm  c{\  nilul 
inicrcirc  an  iu  Jicium  publicum  fucrit  nccne,  cum  foia  fcntcntia  nongcnus 
crimmis  fpcctccur,in(}uic  lunfc.  1«/.  fttod  jtd fiMtMm  12.  D  dc  potn.  /.  fMdnth 
fttis  1040  iit  fcrbi^  ftl^Uftttnrtmtiti  dMtmMtiti  Q^dt  hait,  prs/cript,  Ncc  qu6d 
ialei  dft  fo)o.lUf9#i«iiiitiftde  bomt  dmMMtoium  loqairor  9  pro  Bal- 
df»  (|uia)ivuju.  f^cit.  .Hm  .ckjCO  ftmi  pcrromc  *  fiRpiitur  ilacim  quid  de 
bonit  (cittiindMm  fi(>Qgi»  incbibittti  iuite  eft  >  Noo^^e  fieri  vt  4|nit  vcl 
Itbectatem  cum  ciutcate ,  vei  ctiom  ciuitatcm  fi.nc  hbertatc  tmittat ,  quin 
hoc  ipfo  a'nitt;u  bona  qu.-r  necefTario  publicandj  fkmt  ,  &  fifco  dcfcren- 
d»  :  Ncmpe  quia  qaiiouis  romanuscinis  non  eft  ,  is  neqnc  ex  tcfljinei^-' 
to>  nLque  abinccftato  nertdcm  habcrepoteft  ,  ciiim  ius  nabeodi  h^r^^'^ 
44ifil(.i9g^^  <i<^uftayeiiMtoiiac  dc^Ic^mobaede  lofueM 


5Z4  ANT.  FABRI  DE  ERROR.  PRAGMAT. 

•kHemreilo^deverlf fiomfe.l.i.n.deheredii.^eut.ivlt.D.de fiiu  ^  legt'.  Ncc^ 
magis  pr2c«rio  quamciuili  jurc  fucccllorcm  habcrc  potc(t  c|ui  ciuiiatcm 
R.oniai)ain  nonhabct,Cum  pcrinde  cxigat  Prattor  \\\  ilanJa  bonoruut  pof- 
fcfiionc  rccunciiiin  iabt:I.ts,vc  tcftatorduobustcmponbus ,  tcllaii^cnii  fcili- 
cetac  inortisjhabucrit  tcftamcnti  fa^ioncm  /.  i.  ^.ext^tt  d" /e<j.  D.  de  bonor, 
f<f\  fcc  tabHl.  Ab  intcfbto  vcrb  ilhid  ct/am  cxigjc  vt  is  cuius  bonorun)  pof^ 
fcliio  pctitur  capax  fuerit  habcndi  hcrcdis  Icgitiini  l.x.D.fitAynl.teliMM.  tmlU 
€.\  tAb.vn^.Uber.Li.D.vnd.leeit.  Licct  non  eos  lolos  vocct  cjaos  lcx  vocarct, 
fcd  pjcrumt]uc  aIios,!cgibus  alioqui  incognitos,pura  cognatos  Ifg  i.  D.vnd^ 
ro^/Tii/.itcmquc  virum  &  vxorem,&  deccm  illas  perfonai  quas  pra-tor  cxtm- 
iico  manumiirori  prxtcrcbat ,  dequibus  luftin.iw  ^.funt Mtem.fn/i.de  benor, 
pojfeji.  £c  in  funima  non  taotum  ilios  qui  damnantur  in  nicraiiumraut  ad 
bcliias,aut  fummo  fupplicioiddicuntur,  quos  conrtat  olim  cfl'c(5los  fuifle 
fcruosjxtnr,  fcd  cti;im  deportatos  pro  mortuis  hjbct  prartor  cx  die  de- 
portationis/.  i.  f.fHtum  D,  de  bonor.pofi.  contrAtith.  l.finetem  .f.Jide^ortM' 
tuj  D.  de  boi.or.pQji.  contr.  taknl,  Pro  mortuis,inquam,non  ha<Scnus  vt  eo-^ 
rum  ficuti  cartcroruni  dcfunCtcrum  det  bonorum  polVcffioncm ,  fcd  c  con- 
irario  vt  nullam  peuitus  corum  rationem  habeat,  acfi  ncc  in  ciuitaic ,  ncc  in 
rcrum  natura  vnquam  fuiifcnt.  Et  vcrb  quomodo  dcdtfict  oiiin  Practor  bo- 
Rorum  poifcflioncm  cius  qui  nulla  bona  in  ciuitatc  rcliquiflct  ?   Atqui  de- 
portatus  quiiibct  paticbaturhaud  dubic  iaduram  &:  publicationcm  bono- 
rum  omnium  iurc  Pandedarum  ,  idq;  apud  omncs  in  confcflb  cft  ,  nifl 
quando  cx  priuilegio  pcrmittcbatur  ei  vi  amifla  ciuitatc  bona  nihilbminus 
Jetinerct LrelegAtus e^  14.^.1.^ l.fe^.D.de tnierd.^releiAt.l.tutelM  -j.f.vUim, 
D.de  CApit.mtnHt,   Ncc  fanc  alitcr  ius  conftitui  poicrat ,  ciiin  ctiam  ci- 
uis  RoHiani  bona  Ii  is  abfquc  ciuili  &  honorario  fuccefforc  moriatur ,  nc- 
ceflarib  ad  fifcum  perueniant  tanquam  vacnntia  fl  modb  flnt  foliicndo  l.vit,^ 
D.defHCcefi.edia.leg.  habere  licere  yj.D.de  eHiU.leq.\.§.An  bona  D.  de  ittr.  ffe. 
Ciim  igitur  exdic  dcportationis  pro  mortuo  habcatur  finon  inomnibus 
faltem  in  iisquarad  iusciiiilc  &:adiura  ciuitatis  pcrtincnt /^-^.  65. 
vltim.D.pro  fecio.i.CaUiij  z^.^.ft/  ^titd fi  tantum  D.de  itber.(^ pqfthnm*  nior^ 
tuus  autcm  illc  hcrcdcm  nullum  habcre  poffii  ncque  cx  tcfbmcnto,nrque 
ab  intcftato ,  Confcqucns  omnino  cft  vt  cx  eo  jp/b  dic  deportatiunis  bona 
eius  omnia  tranfeant  in  fifcum.  Qucmadmodum  c  contrario ,  Eum  cuins 
vniucrfa  bona  publicantur  pro  mortuo  habcmus ,  quia  cxinde  iam  alius  in 
locum  cius  fucccflit^id  cft  fi/i:iis  /eg.  anione  65.    pnbheat.one  D.  profotfo  Scd 
in  dcportato  quidciii  paullb  difficilius  illud  cft ,  quia  non  fcn.j>cr  nvc  111  o- 
ninibuspro  mortuo  habctur,  vcl  ob  iJmaximcqubd  in  ciuit.ucm  rcftitui 
quandoque  potcft  i.itueradtt  ^y.D.  de  condtc,  &  demonjhr.    At  in  iis  omni- 
bus  qui  vcl  m  mctallufn,vcl  ad  bcftias,vcl  ad  vitia.um  fupplicium  damnan* 
tur ,  rc$  cft  apcrtior ,  non  foium  ciuitatem  cos  amittere ,  fcd  ctiam  bona* 
cum  vctcre  iurc  infpcdo  amittant  ctiam  libcrcatcm ,  tanquam  pcr  fcntcn- 
tiam  fadi  fcrui  panjc  leg.  ft  ejnis fiUo  6.  f.fed  (^fi<ptis  D.  de  tntnfi.  rnpt,  «; 
iirit.fan.  tefiati^ht.  dtU.t  legeqnod  ad ftatum  12.  leg  fHnt^Htdam  1 7.  /eg  fHt  t//- 
hmo  29.  D.  depoen.  l.fed fealta  5//).  tle  bonor.damr.at.  /.tn  metaliutn  6.C.de  bo» 
nor.profcrtpi.    Qnamquam  cnim  iilud  cx  iurc  vctcre  corredum  cft  quod 
amiticbant  oiim  mjcnatem  poftca  quain  placuit  luftiniano  vt  hodienc- 
jBGibciicAatus  cx  fupplicio£ac/cruus.  ^Akthen.ftd  hodte  C.  de  doa^t.  inter 
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tthr^t^vxtr*  quod  inccrprctes  omncs  admituint  iit    roitcm  qui  damnatio- 
fk\  fuae  rupcruiucndutn  oabcnt  *  Illud  taracn  incorrc^um  rcmanct  quod  c> 
tiamhoJic  amiicuntciukatcin  &  omnia  qux  iimt  iuris  ciuilis  licut&  olinH 
quia  ncc  oiim  ciuitatem  amincbanc  in  conrcqucnciam  amilTionis  liberra> 
tiSifed  qui.i  ticri  non  poccratfVC  ciuitatcm  non  adimcrct  poena  iiia  quor  adi- 
mcbat  ipfam  quoquc  Iibcrcaccm,ficuci  pr<cccdc:c  Dccauc  difpucauimus.I- 
taque  cum  iUi  qui  vlrimo  fupplicio  damnancur,&:  hoc  ipfo  ciuicatcm  amiC' 
tanc»  &  rtacim  moricndum  iiabcanc,Iilud  cciam  neccfle  cft  eucnirc  vt  fta,- 
flim  &  ipfo  uirc  bona  ipfor am  publicentur,nili  cum  icx  in  concrarium  dir- 
ponic  vc  in  l.vmcC.de  muher.^mc  fe  prepr.feru.iHnxer.^  in  I.vnic.§.  (^(iqui- 
4^*»»       r<«^/.virgi«.bxnidc  cnim  ccrtum  cllc  mcipic  nulium  cos  vnquam 
hercdemauc  fuccclforcm  in  b  jnis  fuis  iiabjcuros>(iue  cx  ccHamento )  liuc 
ab  incelViCo :  quod  in  pcriona  dcportati  non  a:que  ccrcum  ell  dt[}.  i.  tnterci- 
^i/.Eadem  porro  ratio  locuin  lubcc  cclamfi  quis  cx  forma  ftatuti  capicc 
damneturjiicuc  ctfi  cx  priuato  iudicio  danmarct(*r  d.l.^uod  MdfiaiHm.  Ergo 
etiamadmifTi  jliacomparationcquam  Baldus  cx  luo  ccrcbro  fibi  fingic, 
{latutoruin  &  iudiciorum  priuatorum,  fatcnJum  cft  non  miniis  hodic  il- 
lorum  pubiicaribona  qui  cx  flatuto  aliquo  morris  coiidcmnationcm  pa- 
tiuntur>^j«am  olim  pubiicabantur  eorum  quibus  kgcs  vcccres  eandcm  poe 
nam  irrogabanc  :  Nifi  ponas  iia  conccprum  ftatutuin,  vt  cx  ciufmoJi  pcc- 
natncquc  ciuiias  am«ttaiur,ncque  illa  qux  fi.iiit  iuris  ciu;Iis,ncc  proimle  ius 
tcftandi,aut  habcndi  hcrcdis  faitcm  ab  iiitcftato,quomodo  in  Anglia  &  a- 
liisquibufdam  loc.is  obfcruatum  audio,vt  fjlua  ctiam  nobilitatc  adcoquc 
jpfa  propcmodum  cxiflimationc  pociu  mortisiprarfcriim  amputatio  cnpi- 
tis  irrogctur.Cxtcrum  extra  hunc  cafumjnihil  ccrtc  caufg  cfl  cur  bonoruin 
publicationcin  minus  pati  ucbcat  is,qui  cx  forma  flatuti,  quam  qui  cx  iiirc 
comnuini  ad  iuortcm  condcmnatur,  quia  pcrindc  vtroqne  cafu  &  ciuita- 
tem  v\'  f-ictioncm  tcftamcnti  .iirittit,  &  ius  habcndi  hercdis  legitinii.  Ncc 
ficis  mirari  p.iirum  ouod  ait  Baidus  nd  d.  1.  z.  in fii.C'.  tfnt  tefiAm.f^cer.poj]', 
Auchcncicarr,Bona  damnatorum  non  habcrc  locutn  hoc  cafu,  fcd  condcm- 
nacis  fjcccdi  dc  iurc  comniuni  ac  fi  ab  inceflato,inquit,dccciTiflcnf ,  f^iiicct 
pcr  libcrcs  &:  parcnces  vfquc  in  infinicum  ,  &  pcr  agnatos  &  cognaros  vf- 
quc  in  fcpcimum  gradum  (  Sic  cnim  apud  Baldum  Icgcndum  cft,non  vi  vul- 
gb  in  fU4rtu-r>^r4dnm)t^am  nec  ignorauitmagniis  illc  vir^quodnosaflr-.' 
rimus,£umqji  ciuitatcm  amifu  hcrcdcm  haberc  nullomodo polfi-job  id- 
qucnimirum  dcfcndit  illc,5£  rcclc  ad  l.j.C.fipendent.appeHar.merjinteruct, 
libcros,  parentcs,&  vt  addit  poft]rncrium,agnatos  cognatofque  quibiis^ 
hodicnppiicalmir  bona  damnatorum  ,  non  fucccdcrc  iurchcrcdiiario,id^ 
efttanquam  hercdcs  Icgitimos  ,  fcdianquam  rcrfonas  ,  vt  ipfc  loqui-* 
tiir,priuiIcgiatas,qiiod  &  nos  in  fiipcrionbus  probauimus.  Id  vcrbcur  ita^^ 
Nifi  quia  ht.redcm  habcrc  non  po(1nnt,qi3i  non  h  sbent  ciuitatcm.  luftinia. ' 
nusaotem  nihil  immiitauit  quodad  ftatum  pcrfona»  circa  ciuitacis  amifllo- 
ncm,  fcdtantum  circaamiflTioncm  libcrtatis.  JVIuItb  niiniis  autcm  dici 
potcft  abrogatum  cflchac  paitc  ius  vctus  pcr  l^atuta  qux  mortis  pccnam 
irrogjnt  condcmnato.   Nam  liuc  pona*  ftacuta  illa  fubfcqui  ius  com^ 
munc  ,  ac  vlcimi  fupplicij  pcenam  inftigerc  ex  iis  crjminibus  ,  qua;  i- 
pfo  ctiam  iurc  cou^uuui  candcm  coqdemnationcm  mcrcrcntur  ,  fiuc 
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iingas  Guoa  pl€tllf«i^dMeddh!^^ 

clsKMiMMi|ll'*Quoe^fN^eiiloattlnlelcM  pcenain  mortis  ImponatV 
^uisputetpro^mletalblfWdfHb  •fnitti-cioitatfcm  ^condcfnnato  yqad4 
lion  tiotilitt  (S  iiire  tMmtirti  conderonttus  ,  fe^  ctiani  e  s  ftatuto  ,  aut 
qu6d  graulcrcm  clcondcmnaiioncm  llatutum,quJim  iu$  CDmniunc  infli- 
3ierit?Tacco  quod  ipfactiam  ftatuta  rccipiunt  intcrpictationcm  paflfiuam  l 
iurc  communi ,  vt  tra(5lat  Bart.  Sc  poft  cum  cartcri  4 //.  i.  Cdefumm»  Tr^ 
nit.  &  fiticic.(^athol.  Vtpromdcnon  poflit  vidcri  dcrcgatutn  iort  (oaf 
muni  jier  fiatutii(n  fiite  itirtt  cemmUnb  pcfenas  fiatoram  tpdmd$Qiak 


tata 

Icg 


£RROR  OCTAYV  S. 

De  f^Ati.tls  hAhndts  pr9  U^ihs  priMMtorum  iudieiortmhd^ 
m^HodiftiniUindMfuJ  hdC^ivrteiMdiciMpiikkt^    ^  "  '  * 

Va     canfii  necllluc!  prol>are  poflbiiA^uo^  vult  Baldns>Stt 
tuta  habenda  cfle  pro  lcgibus  priuatorum  iudiciomm.  Nam 
(i  ftatutovindicctur  talcaliquoci  crinicn  quod  cx  coinmuni 
iure  publici  cft  iudicij,ncc  minorc  pcxiia  quam  qurc  iurc  eti4 
Jgf^5^communi  infligitur,blan<:  non  vid co,cur  iudicij  qiialitas  mU 
rJ^^cKat  &  iudicium  fadum  cx  publico  priuatum,  ob  id  lelum  qu64 
jceibus  publicoruro  iudiciorum  ftatotom  con(enttit»aiic  qtii^  pdefMsiegi'* 
bu&illispublicornmiodicioromconftitotts  aaxerit,nonaliom'  ad  finem» 
quain  ti  dnriorem  fiiceftt  ddinqucntii  condicionem,non  vt  meliorematai- 
.qucfianientiom  propofitum  offendcretur  adctSquc  publica  vtilitas  quar  ni- 
Jiimagisq"»"*^""^'"""^  vindi«fbm  &  caftigationem  cxigit ,  fi  c-x  formi 
ifctuti  condcmnatus  ob  crimen  quod  publici  nidicij  caufaiu  habcat ,  inino- 
reobidpoenaafficereturtanquamcxpriuatononcxpublico  iudicio  con- 
-dcmnatusulJa  enim  djftcrcntia  qux  alicqui  tam muhoa In iore;noftro eftfe* 
aus  habct,An  ex  pubIico,anc<pj*iOatOiodicioooisdamiiattitlit,ad  co)j  ca- 
fui  non  pcrtinet  quibus  powia  mortis  irrogatorjed  ad  cos  in  quibus  alia  le. 
morJ.UuodMdidtt$tim^^i  Bart.&  alij  notant  exUamfi^imii.Ddeh:4 
mnin^fmUkfmm:t.pJefnhhc.iHd.Con^^^^^  igitur,Bonacoru  qu,  e< 
Ibrmaftatuiidamnantur  advltimum  ruppl.cum  ,  hoc  ipfo  ccnfcnda  cffc 
amiifa,  publicata  &  confifcata  in  confequcntiam  nccelianam  eiufmodi 
condemnationi*,nonmirws  quam  f»  cx  iure  ccmmuni  &  «c.caiifa  pi  bllcl 
iudicii  ca  condcmoatio  faaa  'cfTct,nirt  cootraViom  vcrbB  fiatuti^compre. 
hcnfum  fit.  Sed  dicoampliusjnequcpei^ftatotttm  fieripoire  vt  qoi  vltir 
mo  fupplicio  cxquacunquecaufadamnantur,amifla  ciuitate  iusrcnncant 
halrttMMfalf^""""^^^^  teflamcnto,liue  ab  inteftato,  Ita  vt  iutcft^bilcs 
i^iHSlimtpotius  quam  intcftati,  vt  Bnldus  loquitur       d.  Ug.i.  num 
%:C.  mui  tefi  ment.  facer.  poff.   Qiua  fiiilicct  non  magis  natuti  m  quam 
^Tfxtor  potcft  tollere  iusciuilc,  Nccpioinde  facerc  vt  qui  nullam  ha- 
rmir^rr.^  h^bica^  hcccdcm-icd  il  talis  cafus  coatingatin  quoxquutt' 
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videatur  (latucntibus  vi  bona  contitninzti  vltimo  iupplicio  non  ad  fifcuni 
Ycniaix  ied  ad  litp<fioi«vel  td  MreoKtt»Ttl  ad  agnator,  aut  cognatos  (iuc  cer 
tiifiiieciiiurcun^grados^dcDcthacoiiciptftanmira  Ttbona  m  appliceii- 
«OfqiiHnn  ea dcfcrri  Afttu^ncvs  volueruat, vt nuUus  iuri  «onimuni-locnt 
rdinQuaturindefercndis-fir€oiisboiiiti|U«a(latuto  ipfo  nonfoli^m  dc- 
lata  nnt  fed  cti^m  applicata  iis  mii      nitcftato  fucccJcrcnt  fi  condcni« 
nntio  rclinquerct  locuiii  fucctmoni  n.ris  comniunis.  Atqiie  ita  loaux 
Baldus  (Jtbuii  non  cjuoinodo  Joculus  cft  add.ltg.  2.  in  fin.  pcrindc  iltis 
fucccdi  mii  cx  ilatuti  ionna  conucmnati  iunt  adi  ab  intcilato  deccffif. 
icm.  Namii  fenfitBtJdnsdccedere  iUosnoD  mod^  intclUbiles,  fcd  e« 
tiam  inieftatosy^uod  ego  non  admitterem  9  nlfi  Anipt^^li^Qlli^  0- 
'BeOailonc  ncgatiii^  magis  quam  priuatiuc  )  cur  adliibet  fidioncm  n- 
quafi  inmendacio,  iis  verbis  Mcfi     inuftm9  decej7ijfent4',^atttt* 
didit  quod  vcriu$cft,non  tamfinc  tcftamcnio  cosdeccfliirc  cjuam  fiae 
bonis }  ic  (\nc  criiitate  jquid  obfccro  eft  qaod  air  Succcdi  cis  dc  iurccom- 
muni  ?  fialuum  fcfcllit  quod  Accurfuis  noftcr  ad d.  1. 2.  diftinguit  critnina 
f  ublica  a  priuatis  &  ab  cxtracrdinariis  »  Scdnon  incodcquotra^amus, 
iAm  rens  ad  mortcm  damnatns  eft»  ac  bi  fpeeie  illios  lcgis^id  eft^c^m  qula 
4n  reato  confthotus  confcioit  fibi  mortem  ante  lententiam  9  quo  cafu  qula 
nefcitur  quam  ftntcntiam  pafluras  fucrit,nccefoi^infptcicndaeft qui- 
litas  delidi>vtnon  alitcrbcna  ciuspubliccntur  >  quam  ft  tale  crimcn 
'fuit  ,  quod  vcl  inortCjVel  dcport irionc  pwniri  dcDocrit  ft  vfque  ad 
ientcntiani  rcus  vixiiret  /.  5.  $.  vt  autem  D.  deit^n,  etr,  finmorum  fiti con/H- 
aitr.  quarum  tamenpoenarum  ncutrafiue  Driuatisriuc  cxtraoBdinariis  crl* 
Ininibusdebctur.  Qupd  nec  Gilirce|Rwel^ibcura  videtttrperccpiire» 
'4bHaro  mal^  in  hoc  Accorfioiil  reprdkenfdit ,  quam  Baldum  teol^.  AliiNl 
igitur  eft  fccata  fementia  mortis  ex  quo€un<|tie  cri  m  i  n  c, quia  ct^m  fcAtca- 
^  iua-£Kiat  fi  ab  ea  non  (it  appclIatuni,non  tara  caufii  infpicienda  cft  quam 
|K3Bna ,  qiiar  cum  non  minor  cU  Iicctcx  minori  crimine  irrogetnr  pcrinde 
tiuitatcm  adimit,atqiic  fi  cx  grauioris  delicti  caufj  infligcrctur  d./.  cjnod  *d 
jfRtmm.An  igitur  cx  t  n  fmo^ii  ftatutispocnam  mortis  {inc  vlla  conhlcatio- 
nis  mentionc  irrogantibusbonaftatiin  ftfcodefcrcntur?  Minimc  fed  libo- 
ris  primum^dcihde  aftcndentibus  vfi|ae  ad  tcrtiom  gradum,tuxta  HB*  ffa^ 
]m£       cAp.vMm»  Nec  entiu  hoc  cafii  ftatuti  verba  repugnant  quomin^^ 
intcrprctationemillam  paftiuam  recipirc  poffimaiure  commuDiatanc4 
inagisqubdinterpretatio  illa  &:bcnignior  &  humanior  eft.  Nam  oeque 
nouutn  cft  vt  priorcs  lc-gcs  trahantnr  a  i  poftcriorcs,  vt  contra  ,  poftcriorcs 
iijtcrdum  ad  priorcs  Lt^eo  ^utA  ij.cum  l.prdced.D.de  legidf,  Alioqui  diccn- 
dum  critetiamteftamentailtotumvaliturari  nc  quidem  ciuiiatcm  &  iua 
faabcndi  heredis  amittunt  per  pcenam  ftatuto  irrogatam  .Quod  tamen  ab> 
^rdamfbericdic^*  Idqueft  Oft<reOfia  Ideo  fupradiaobco^  vidit»licdt 
^lttoueatar  pafim  mala  llIaratione»qui^  ctiam  illi  qui  ex  forma  fiatuti  vt> 
trfmo  fupplicio  affictuntor  fiant  fcrui  pcen^^nam  e  contrario  verum  eft,ooft 
^Jferi  illos  hodic  fcruos  poenaftpfifl  .A  rh.fsd  hodte.C-  de  donst.  int  vir.  drit* 
*  iw.Scd  tamcii  &  iiludfen>pcr  vcriTm  cf>  imittcrcillos  ciuitatem  &  ius  bai*. 
bendi  ncrc<iisfiuecxteftamcnto>(Tuc  ab  inteftato;  quod  fufficit  vt  eoruoa 

tcftatucuu  irrita  fiaat9&  vt  iciUote  iivc  cQmmuni  cgcant  I  ibcri  &  Baccotc* 
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bencficio  o^Mth^tttdd^pmutmmnhnon  ad  fuccedcndum^rcjadqctmif  ji|l6o^ 


ERKORNONVS. 

Di JImU9  exprefjim  conjifcAnte  btn^  eondemnMi.Et  defis» 
m9rHminteryrtUitione4Cf$tefi4Ut» 

V  AE  s  T  I  o  N  1  fupcriori  oppofitaharc  e{l,fi  ftatutoaliqu* 
pccnacanlifcationis  &publicauonis  bonorum  omnium  ir* 
rogetur,An  nihilomiaiispolCt  locus  cITc  ^ostelU  conJhtMti§tti 
i^^vt tiHB.?Mdie,esp,vlt*y nd€  fumpu  eft  Jtidk,  himdmn^ 

_  ^  torum  Cde  bon.profenftAd  eft  «n  ap^tcpodafipc  b^aa  JUKrilb 

j&pir^tibus,adc<S<|Uc(ccun^mIrDerij&  imcrptejUim  omniuni  fcntcn- 
titmaSatUf  &cognacisex  latcre  vfquc  ad  tertiun)  gradum,  priufquAmjfi^  ' 
co  dcfcrantur.Fjcit  dubitationcin  quod  vt  fupcriorc  c.ipitc  actigimus,Star 
tuta  omnia  quantumuis  ftridti  luris  cllcdicantur ,  rccipiunt  lamcn  paflluam 
intcrprctationem  adcoquc  cxteniiuncaiurc  coiHmuni/.i.^.  i.  D.demuner» 
honor.Bin»4d  Lom/tpffoPHlitverfiefimiide  eefa  DJie  tuflit.    iur.  QuKliii 
crgo  (bcutam  alioqoioodiorum  Tumct  intdrprcmioncmab  co^mmimi 
iurc  quod  luftiolMii  conftioitip  kldiaiC» vc  libcrorum  &  parcntum  faitcnH 
iinon ctian^goatoramaccognatorum  potior  caufa  nt,quam  fifci  ?  Addc 
^qood  iifdem  iincrprctibus  pIacet,non  cfle  in  potcftate ,  &  arbitrio  iudici* 
JVtbonorum  publicationcm  vllo  cafu  irroget  contra  difpolitioncm  d$H» 
jiHth.  boffM  damTmtirum ,  alioqui  fi  contratecci  itjcflc  n.diam  ipfo  iurc  fen- 
tcntiam  tanquam  contra  lcgcs  latam ,  vt  tfji^t  Dcc.  eonf,  251.  nuwter^  5.  & 
lAiu(\k^nl,pnjttim.x%9.DMiiirifdjmiidttJUe»  £rgo  (iinilitar  di^ndum  vi- 
VilctorfVcl  oullias  momcnti  cflc  ftatota  qoaB.cipreffim  pugncot  cum  iUa  coo 
ilitutione ,  vcl  nc  migncnt  Hc  clTc  iotcrprctanda  ,  -  vt  tn  iis  quoquc  OMkoa 
jCOilftitQtioiocuni  IiaDcat.  Qua:ratiociit  fortiorfieorum  fcntcntiam  fo^ 
quamurqui  iusftatutarium  prztorio  comp.iraiit,vt  dcrogarc  quidcm  pof- 
ln iuri ciuili^licut  pra:iorium,fcd non  in  totum  toJkrc  ius ciuxl^Lius  Mutem 
7.  «Z>.  de  iufiit.  &  tur.  Tollcrct  namquc  omnn]0  Q  podh&tere^Jibcris 
quoquc  &  parcntibos  fifcuspr«fcrrciur,adc6  vt  occ  portiovllai>onorum 
libcrisrcreroaracof;  Atqoeita  plcriqoc  magoi  viri  ftntiuot  q^o»  rcfert 
AotoninusTcflSiurus  Z^rq^J^^/oww/.ipS.nww^r.i.Frcqucntior  umco  fcho 
jjiln^rpfCtum  contrafcntit^non  cflclocum  Noucila:  conftitutioni,quotics 
bonorum  publicatio  cx  ftiiuti  forma  irrogatur.   Etrcftc.  Nam  cuni 
«oblicari  bona  mhil  aliitd  fit  ,  qi.am  in  publicum  arrarium  rcdigi 
fifco  applicari,  apcrtiora  fanc  iunt  hoc  cafu  vcrba  ftatuti  ,  liuc  de  pu-; 
biicatiouc  ioquantur  »lluedc  coflfiicattonC)  quapi  vt  iotcrprctationcvl^^ 
la  rcftrtogi  Mb  tempcrari  poffint »  tum  cnim  rccipiuot  ftituta  intcrprc^ 
Xiuollem  ettam  cxtcniioam  paifiue  a  iurc  communi ,  cun}  aliquid  in  jm 
Hat.obfcurum, aut  ambiguum  quodaliqua  cgcatintcrprciationc,nonc-! 
liain  cuoi  nulla  in  vcrbis  obfcuritas  aut  ambiguitas  cft.    Quo  ca-. 
|ii  ^  ab  iis li(Uft^uu  quiiUcucndi  iiabucrint potelUtctn ,  aut 
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|SfNm'ia!r{li'i^oafirhiataf       cbnfi^manJi  i^Thjibtterifit}  talioqutne- 
^be  vini«n^qi}c  nomen  ftatiKorum  mererentur)  amd  obfccro  impcdire  pt^ 
fcft>qnominn$  dFectt^m  nrvin  habcJnt>^cm  vcrba  cfemon/^raDt  ?  Cur  cr*» 
go  vcl  libcrrs  vcl  parcntihu<,vcf  cti.irn  ciim  frncrio  tranfucrfalibus  applicc- 
inus  quoci  ftarutuin  tam  chrcrtis  vctbis  appiicat  fifco^  ?  PJanc  li  Aatuti  vcrb» 
fic  conccpia  proponcrcs,  vt  ncquc  publ;cationis  ncc^ue  conhfcr.ticnis  nicn- 
tionem  faccrcm.'  fcd  tanrum  amioioiu^au:  aclcniptionis  bonorum  >  iacii^ 
s<fmitteremIocuni  ctktAmtk  kmm  immtimum ,  ^uia  nctjuc  Aacuti  veibft' 
tepugnarent  >  nec^ue  deficeret  «Qiijtas  cbnftitutionis  qiije  meliorem  Cecii^ 
condicionem  (lefccndentium'  ininnoitam  Zt  afcci^Icntium  vfqucadrenium- 
gradiHD  quim  fifci.Wam  fbtucom  irrogans  amidionem  vel  ademptioneni^ 
bonorum  ci  qtxm  vltimo  fupplicio  affici  iubccconfcnritcum  iurccommu- 
ni  &  vctcrc  &:  nouo,  liquidcin  cx  vtroqucpccna  cadcm  amiflfionJsa:  ac-cm- 
|>tionis bonorum  infligitur,  quainuis  in  alium  r.tquc  alium  fincra.  I^tcniin 
'mrcvctcrc  idco  auiicrcbantur  &  adimcbantur  bonaomnibiis  vltimo  iup< 
pl  i  cio  djfnmatit  vt  fico  applicarenturiEz  nouor  antem  iore  ide^  anfit^uutu  iv 
oon  vrfiila  ftattm  ied  vt  liberis  prhnikn>deinde  aftendentihtis  >  ttindem  &r 
omnibus  illis  dcficicntibusiiico  appliccntur.   Idq*,  confcqucns  ctiam  eftf- 
ci  quocipadini  noftri  iaditantt  Prxfumi  ftacucntesindnmo  voiuiftccon» 
formarc  fe  iuri  commun',  ctiam  in  lis  in  qpibus  a  iurc  communi  rcccdcre  fi 
voIuilTcnt,  potiiillcnt  :  At  ciim  tx  llatuti  vcrbis  non  foluin  adiiKuntur  bona 
condcmnnto  fcd  ctiam  applicantur  lifco  ,  Apparct  manifcftiniimc  iJ  aduiii 
fiylVc  a  iUtucntibus  >  vc  ncc  ad  iibcrospriiiiitm>nccad afcendentcs ,  /cd  rc- 
Q^hi  fiftQm  boor  traniircnt;   Afioqui-  non  erat  cn)r  luftinianuar  ahro'^ 
jnret  iura vetera ,  ftare  lihiol  iftapotehtnt  vt  Ae  publicarentur  bona  >  tSt 
nbcris  aut  parcntibus  cichiro'  fifco  appficarencur..  Atqoi  correkit  lu- 
ftinianua  haud  dubic  iura  vctcra  iis  vcrbis  [ed  ne<jue  femndHjr.  vtteroi  hget 
j^c9  eat  apphcAri ,  fed  fiejutdtm  halreant  defcendetites ,  ^  afcendentes  vftjue  ad 
terttHm  graiHjn   ecs  hahere.    Pciiiuic  igitur  fatciiduin  cftius  iJlud  nruilTi- 
mtnn  q  jod  applicat  libcris  &  parentibui  ad  icrtium  vfquc  gra^Ium  bona 
condcmnaii  apcrti  corrigi  per  ftatufa  ,  cux,  ilia  ipfa  bona  apj  Jicanc- 
Stco  f  Nec  magis  ftarcpolle  ios  iHud  hininianfeMfls  cQiii  iurc  ftatutirio' 
4e  qoo  nonc agimus  >  quam  cumiure  illovetere  quod  ^  luftinianoex- 
'peium abrogatum  >  per huiufirodi  flatuta  in  vfum  reuocatur.  Erica £ar« 
rofns  quoque  fentit  ad  /eg.  i.  D.  de  bonor.d^mnat.   cum  aicinplerifque  Ita^ 
fiac  cioitatibus  ftatuta  cJTc  cpoe  tam  priuatis  quam  publicis  criminibuspcei 
pas  irrogant  ,  etiam  cum  publicationc  bouorum  ,  caque  feniari  opcr— 
tcre.    Ncquc  cU  ciuod  quis  pro  concraria  fenientia  obiidatnon  magf», 
j^nbintotumtoUliostiuileperftatutartuniquSin  pcr  pnetorfunn  Naav 
'Hnb  ver6pIusautlT^rttatithraent  ftatuta  quam  cdida  prxtorum  >r  vcJ  6p 
M  mttamh»  quoif  legum  vim  &  potcftntcm  Iiabent y  fioeab  iit  condita/io^. 
(iuc  percosconfirmataquile^iscondenda;  iushabeant)  Ciim  tamen  edl- 
fta  Prrtoniin,  ncque  Icgcsfmt,  ncquclcci  fimilcs conftitutioncs  §.^«^A' 
nutem.rifiit.  debonor.poffefi.   Vnde  cft  quod  vulgo  dicitur ,  quiequid  po- 
teft  iicrt  per  lcgem  pollc  Hcri  per  ftatutum ,.  vt  tradant  noftri  ^d leg.  i. c. 
fiammM  Trmitmei  &pd9  CsMieih&  MiUmues  pepuU%D.d$mfitt4t^  iwre^ 

di  ipuquicquam  tfnf  to-t^ffltoleyfcjiittu^^ 
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Ncquc  rurfum  tam  illuJ  cfl  colJerc  ius  ciuilc>quam  corngere  i  cum  pcr  fba- 
cutum  aiij  dcFcruntur  bona  conJcmnati  quam  quibus  ciuilc  ius  dcfcrrct.  Id 
vcro  etia  prartor  faccrc  fuo  iurc)potuit  d.l.ius  tmtem  y.D.de  iujf.c>  ««r.fecuqi 
in  proponcndo  edicbo>Dc,bonoruin  poirdlionibusiEx  quo  &  emancipatos 
libcros,&  cognatos  &  plerofcjiie  alios  ad  fucccflioncm  honorariam  inujta- 
uit»quos  ius  ciuilc  non  agnofccbatjVtprarfaiur  luHin.  in  lnJ}it,TttuLde  bonor. 
fojfejL  nepc  quiancc  fucccdcre  illos  prohibeb.it.  Si  cnim  prohibiti  fuilfenc 
ifti  i  jrc  ciuili  uiccedere  non  potuiiret  eos  admittcrc  Prartor  n  fi  tolJendo  ius 
ciuilc  ac  facicndo  concra  leges  >  contraquas  ccrtum  eftnihil  cujii  facere  po- 
tuiflc  fed  tantiim  pracicr  Icges  Lnecnon  it.§,<^t4oadeins  D.  tx  <}utb.  catif  mn~ 
ior.in  integr,refiti.pofi.Lcum ^onfiu  \z.i.^res  tulu  fu  D.dt  PHbitc.ta  rem  4^7.Si. 
militer  igitur  dici  poieiliCtiain  admin'acomparationcitiris  ftatutarij  &  prj- 
torijjNon  idco  vidcri  polfc  fublatum  ius  ciuilc  pcr  flatutariurn,aut  a  llatuca 
tibus  facli.itn  quicquaiu  fuiffe  contra  Icgcs,  q  ioci  bona  coiidcmnati  quar  Icx 
lufliniani  iiberis  prmtum  &  parcntibus  appJicauerat,per  (latutuin  appJicen- 
tur  fifco.  Id  cnim  ita  dcmuin  vcrc  diceretur,  fi  lufliunnus  odio  fifci  prohi- 
buincc  exprcdim  ne  qjabjnurum  publicatio  &  coniircatio  irro^aii  vn- 
quam  polfcc.At  non  id  prohibuit,fcd  laniilm  iuflfit  vt  libcri  &  parcntcs  vf. 
quc  ad  ccrciutn  gradum  fifco  pracforantur,  ncc  rurfus  tuturis  Icgibus  Icgcin 
dtxit  luftini.iivi$,quod  ncc  facciepotuic  fcdcantum  practcriti';,  &  vccenbus 
vt  ipfc  loquitur.  Qjac  c^  n  cx  vcra  rcAaquc  iuris  rationc  con  Jemiuti  bena 
iifco  addicerent,Non  valde  crraucrit  mco  iudicio  qiii  dixerit ,  StJttita  illa 
quacffcntqu.T  luftinianeiin  legem  apcrta  vi  tollerent  acdclcrcntvt  fifco 
ante  libcros  &  parentcs  locuiii  npenrcnt.ric  accipienda  forcaiic  ad  iuris  ci- 
uilis  confirmationcm,potius  qiiaiu  cxtinftioncm  pertinerent.  lus  enim  ci- 
uilc  vcrius  illud  efl  quod  txiurK  ratione  prudcniunTque  authorit.ite  po- 
titis  quain  ex  luftiniani  vcITriboniani  mcnteaeftiinatur.  Tantiim  abefl  vt 
valcrc  poffit  argumcntu,quod  contraria:  opinionis  aflTcrtorcs  «dfcrunt  a  lu- 
dicc  ad  ft.itutii  jQnafi  nnn  niagisa  ftatuto  quamaludicc  ficn  aliquid  pofHt 
qMod  puf^^net  cu  fuprauitta  NoucIIa  luftin.conftitutionc.  Nadc  ludicc  cer- 
tu  quide  illad  eft,non  aliam  poenapofle  illu  Gonflitucre,qu:,m  quar  le«jibi'$ 
certa  &  ordinaria  pr^fcripia  efl Li.^.\.verfn^tmfKjHtdem  D.aASC.T Hrp.l.or- 
di'iei%.D  adMuntcip.    Nifiha»5tenus  vt  ei  cui  pecnniaria  taiuum  pccna  iurc 
ordmario  irroganda  fuit,ctiain  corporaleni  pofiit  infligerc,vt  de  illjus  faina 
&  cxiftimatioiic  tranfigar,cuius  iat^uram  condcmiuttis  alioquinex  pccunia 
ria  condemnationc  pafliirus  fiiiflct  l.<jnidergp paenagraMior.  D.  de  his  <jui 
not.i*ffam  L  ^ut  cnm  vno  4.    ad  tempns  D.  ae  rem.Ut.\hi  mcndum  grauifii- 
nmm  cft  quod  ncino  qnem  vidcrim  hucufqjc  nbfcruanit ,  iii  vcrbis  \lUs.J^ 
rranfu£}(iTn  de  fttturo fitjLc^cndu  cnim  cft  non  de  futiero  vt  dc  pericuJo  tuturi 
tcp  jris  ca  diitio  accipiatur,qucm idmodu  accipere  coacius  nofter  fuit  Acr 
CJrfius^Nccrurfum  defurtOyVt  in  quibu  djm  codicibus  Jcgi  Accurfius  idcm 
teftatiir,fed  de ykz/i^  ,Nato  fdcilc  crrore  ex  totideui  fcrc  Iircrarum  >aut  fal- 
tcm  lincarum  quibus  lircra;  ill^  conftant,fimilitudinc.Idquc  ex  totius  §.  fcn- 
fu  qucm  nec  AiCurfius  ignorauit  adco  apertum  cft  vt  nihil  dici  pt>fllt  apcr- 
tius.At  initarucntibos  qui  ftatutorum  condcndorum  potcftatcin  ^Cauiho^ 
ritatc  h  tbcnt  fiye  lare  proprio  fiuc  cx  fupcrioris  hcentij,'.jui  etiam  condenT 
3,e  Icgis  i,is  habcrct^Iongc  diucrfum  ius  cft  cum  illi  fi  non  legeui ,  faJtem" 
lcgiuiiiilecQf4U^^9^cmfaccrep«.(iIpC||a^c^c^tu    pro  arbitrio  Aaci  cre 

idquod 
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idqno^ex  rc&vtilitate  populi  magis  cOc  vidcatur  »  fcdetiam  ludicibut 
pnrfcribcre  quid  rcaucndum  habcanc ,  &  iadicandum.  Non  crgo  bona  il- 
Litio  cd  ^  iudice  ad  itatutum :  yt  ncquc  a  lort  PknBMrio  kI  ins  ftttotMriuii^ 
vci  ob  id  maxtm^ft  Qu^  nulh  vnquaoi  1«  aut  Priiiciplt  confiltutio  fiiil» 

S?<«toCttni  coimt  n  letIiortcnnaplebifclUs»Tim|cgiundttlcri|i 
tamenlnbcntfttnu  vcl  pcr  fc ,  vcl  per  coniiroittionem  comm  dt 
5  dubitari  non  poflit,quin  condcndx  Icgis  auihoritatcm  habcant.cilra 
6iuipCi  fupralcge» ,  vt  cfle  crcduntur ,  &  rcucra  funt  omncf  qui  fuprcmatn 
in  tcrritorio  fuo  potcftatcm,vci  a  Dco  folo,vcl  ab  ipfopopulo»  vcldcm^uc 
ifumixioPoauUcf^ab  Iinpaatoic  icccpcrunt. .. 


Dtfirtkm  fflwm  at  hnk  nptdmmsti  i^t  ytmu  lAwrk 

'(Afif^Af^^  O  N  D  V  M  abfoluiiytt  inftinirtm  fupcriorc  eapitf^ 
^y^^  ^  pubiift^iooit  per flaniaimirrogat^  dirpii- 

vT^ //^^J  ^  tatioocfiu  Ntm  ipri  et  noftris  i ntcrprctibua  aobiic^ 
rcntiunt,Statuta  peoqoae  non|tnii^  ^tmnttto  capi- 
tis»  ied  etiam  puolicatio  bonorum  irrogatur ,  (lc  cfie 
iccipicnda  vt  (latim  booa  in  fifcum  tranfcant ,  Jicct 
non  dcfmt  cxcondcmnati  derccndcmibus,  quiciqs 
jie^.2^rw  T  bona  fibi  applicjuri  vclim»  11  rurfum  in  trcs  diuifi  fui^t 

f.nteimas  Quidam cni-u  vplunt  vi<pitd^fifcuiBi plcQO iurc fu^acre^xft 
^uJIa  pcnn  us  bonorum  poitlo libcritjrrfefUCtBr  l  ludice,  ^uibmnuUa  per 
ftaoitnmlotfit  fcftmaci.  Alij  icntcntiam  hanc  ^nali nimia  tnhumtntm  U 
cradelcmdtmntntes,  hadtcnustcmpcitOdtmctm  pottrunt»  vtparsali. 
qut  liberis  fcruanda  fir,  Ea  «imirum  ouam  vctcrcs  lcgcs  libcris  conccdcbat 
IhUHmrdH»  f.BMifomJ^nM.U  clWimidia  /.//  depcriAtm  %.l.^MAndo  ^ms 
lO.CeodJtt.  Dtitn.pr^feript.  Nift  Ci  quando  totcrant  libcri  vt  ctiam  vniucrla 
bona  iis  rclinqui  arquum  vidcrctur.Qiiouracn  caiu,ipcciali  re(a  ipto  Pri|i- 
cipis  opuscrat,ci^m  cxiurccQmmuni  cuiufamycnttmcriHbcria  nonnifi 
dimidiam  partcm  deberipkccffet.Vndeiiludctitmfiebtt  vtlibcriadotari 
^imtdtt  tantdm  ptit  bonortm  ablata  e(ret,partcs  non  darcntur  dJ,i»T>§  Ao- 
nkJUmMtmi  .Qgtfifiritfiipdn|Oflibccitcflc.dcbcrctfidimidiam,partcm 
habcrcnt  boQortimpittit*-  ^tuc  tota  ex  iure  communt  ad  firciim  pcrtincrc 
dcbuitfcnt.Intcrprctantur  autcm  noftri  plurcs  cffclibcros  non  fi  duo  tatum 
iint,quamuis  dici  folcat  piuralem  elocutioucm  duorum  numero  contcntam 
eflc  vHl^J.vbi  numerm  M.D  dettffth.Ce^Ciplwti finiquam duo^uta  trq$ai|t 
ouatuor,vt  ci  commuDi  aliorum  fenteiuitcrtdbt  Aii|onin.Tcfltor.4lfrt^#* 
^«.104.11.7.  Vtdet  coim  dc  filiit  ctiibiplorali  oumcro  tgi  plen  %  in  lodt 
in  quibosodoifidimklif  pirtU  mltio  fit  omiiibus  liberis  applictdir 
Ifii^fmmitt  i^.  ^  ^S^  ^ttsftdt. DkoikmJt  fitft^nQ  tuteVf  /i»»r<^ne  ^ois  <or 
*i  projn^frpre^ibus  rcrp6dcar,libcror6  Appcilationc  fUiu  ctis  vnicum  figoi- 
f^gfl/^^fmm  i^tfit  h^iJi  mrk^fya^ExiUMdgki»  ilh  quod  fcriptd  c^ 
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*)i  d.LclimrAtio  "j.^.fi plttres  D,  de  bonis  dAtnnat.  fi  pUircs  filios  damaatuslia'' 
bcat,non  dccfTc  cxcmpla  pcr  qu|  pluribus  libcris  omnia  bona  dainnati  con- 
ccfla  fint,  Idcmquc  iiiris  ctiam  hodic  voliint  obtincrc  iis  in  locis,in  qoibus 
adfunt  vcl  cJicta  Principum,vel  fiatuta  ciuitapum  quarirrc  gimr  pcenamcon- 
■fifcationisjVt  Tcilicct  bona  omnia  libcris  rdii1q\i3i*tur>li  plurcsrlli  fint  quaih 
dtio,  atquc  ita  inanis  &  illuforia  fiat  hoc  cafu  confif.atio.   Tcrtja  &  mcdik 
corum  fcntciitia  cft,  qui  ncquc  tam  inhumaniicr  tr.ictant  libcros  condcnj- 
nati  vt  nnilam  iis  partcm  bonorum  dari  vclint,nequc  rurfus  tani  huinanitcr, 
vt  vcl  caldcm  portioncs  quas  olim  dabat  indulgcntia  Princrpis  iisdandas 
hodic  putcnt,  muko  minus  verb bona  vriiiicrfa ,  cniufcunquc  randem  illi 
C\v\t  numcri,red  hoc  adhibito  tempcramcto,vt  lcgitimani  portioncm  folam 
habcrc  dcbcant,id  ci\  tricntcm  vcl  fcmiircn),pr»  numcro  Jjbcrorum.Quam 
icntcntiam  non  inodo  in  Mcdiolanenfi  ^cnatu  rcccptam ,  fed  ctiam  magis 
communitcr  ab  intcrprctjbus  probatam  clfc  leftatui  iulius  CJarus  inpr^tiL 
a^imin.^Hdfi.jS.tiumer. z6.  verf.  vtdendume^ ,  liccteo  nominc  rcprchenda- 
tur  acpropcmodum  falfi  noteiura  Tcirauro  Dectf.i<)%.  paujb  ante  fincin». 
ConfuJto  tacco  diilintftionem  Salyccri  ad  d.  l.vlttm.C.de  hon.profcript.  An- 
bona  damnati  fint  c.xigua,an  multa  ,  Vt  il  exigua  omnia  pluribus  filiis  rc- 
'linqucnda  fint,fi  vcr^  multa  etiam  pluribusfiliis di^ntdia  tantijm  tribuatur. 
Nam  ncquc  Salycctus  ipfc ,  nequc  pro  SaJyceto  aliUs  quifquam  aur  lcgem, 
aut  rationcm  vllam  aJlegat  pro  huiufmodi  diftinctionc  confirn)anda,txcc- 
»to  foJo  prartcxtu  huiia3nitatis,& fauorc  libcrorum:  Qiii  tamcn  fi  tantus  cf- 
ict»vt  eius  intuitu  rationcm  iuris  omncm  violari  oportcrct,  quidni  aliorum 
potius  opinionem  tanquam  humaniorcm  fcquercmur ,  qui  in  magno  qui- 
-flcm  patrimonio  diftingui  volut,an  plurcs  fint  quam  duo  liberi  nccnc,Iuxta 
l.  eitm  t^ario  in princip.  er  f.fi plures.   In  cxiguo  autem  patrimonio  magis 
'probant  vt  indiftindc  totum  illiid  rcJinquendura  lit  filio  ctiam  vnico{>ro 
alimcntis.Non  cnim  dcfuerunt  qui  fic  diftinxcrint,  vt  fupradicto  loco  rcJcrt 
Tcffaurus ,  vbi  tamcn  addit ncquc  iurc  vllo,  ncque  rationc  aliqua  opinionc 
jllam  fundari.  Ergo  de  tribus  illis  tantiim  fcntcntiis  qi  as  pri,orc  ioco  rctu- 
-limus dtliberari  potcft  quarna potiiis  fcquenda  fit.Primam  du©  potidiinum 
argumcnta  impugnant^vnuili  jlludquotf  nimisdura  vidcatur,  impiignetquc 
■cuidcntcr  fauorc;M  libcrorum,quibus  tamcn  ratio  naiurnlis  quafi  l«x  quafda 
tccita  parcntum  hcrcdiiatcm  addicit,  vocando  cos  ad  fuccelfioncrm  vcJut 
dcbitam,  Proptcr  quod  &  in  iurc  ciuili  fuorum  hcredum  nomc  cis  indirom 
eft,ita  vtncciudicio  quidcm  parcntis  nifi  mcritis  dc  caufis  ab  eafuccefiiQ- 
ne  fummoucri  ponmt^vt  clcgatcr  non  minus  qium  vcr^  Paulus  noficr  fcri- 
•pfit  in  libro  iilofinguljriqucm  ex  profcflo  coir.pofuit  dc  portionibus ,  quar 
liWeris  damnatorum  conccduntur ,  ex  quo  fuin  jxa  eft  d.  i.  citm  ratto  7.  D,  de 
imn.  damnat.   Vbi  ait  obhas  caufas  ccquiflimum  cxiftimatum  efic,  co  quo- 
quc  cafu  quo  proptcr  pcjcnam  pareniis  aoftcrt  bona  damnatio  rationein  ha- 
-beri  liberorum  ne  alicno  admKTo  &  facinore  grauiorcin  pcrnam  lucrcnt» 
quos  nulla  coniingcrct  culpa  intcrdum  in  fiimmam  cgcitatcm  dcuoluti: 
Quod  lamcn,  inquit ,  c«m  ahquamodcrationc  dcfiniri  placuit  ,  yc  qui  a^ 
Vftiucrfitatcra  fuccedionis  vcnturi  erant  ,  liabcrcnt  faJic^n  conceflas  tt 
€»  portionc4.    Aifcruih  cft  ,  qood  ftatuta  ilU  quat  bonorum  puDljcatio- 
nunirroganc-iis  i^is.cafibus  quibus  ca  Nouclla.  luiiiiuaDi  «rocAituti* 
i  •  '     :  '  fuftu- 
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irfifin  rcfticuerc  iii«vetaM)«o3      **wutDieiiiporibus  obtincbat,quodque 

Iuftimamjsabrogauerat>ckqoorji      r/nbfcruabatur  vt  conc'cmn,iti  bo- 
napubiicarif  &:  tifto  dctcrri  oporn  it  sita     illud  ,  vrcx  publicatts  boni» 
portio*liiiiidia  iibcris  iribucictur>a  aOiitic  vniucilaiucccrtio  (i  libcrorura' 
ouoicriij  idfuvkrt  vuictctur,vtiv<ijf.y«;fi'i».^Jntnfo  BamqcehJr^idob-i; 
te>ct>vt.(MbllltpniMiiflo^re»««otruper^  dttpkii^i.  ptf] 

rtf«/.«M^'f^(4.noa  poteU  v^tusfvpcnlfalmfidiiaiDiiii^ifamiM 
t£uMecoiidi<ionibus.  ErgoAaruti  c|u«  pnUication^s  poeBtml  lofti-^ 
oi«no  aoti()uatain  rcllituunt>  ncccflario  ficaccipicniia  funfvtcieicm  por-' 
tioncs  liberisconferucntur  «  quas ipfts confcruari  piaccbat  co  tcmporc 
quo  boi)i.  public-bantuf.  Vcruiu  hcilis  ad  viramcjuc  obicttioncm  refw 
j^Qnilq,pf\^^  Ad.priiuain  quiiicm  l^uiic  dura  vidcri  ilatuta  <]ux  publka^ 
tiAP^  Wny^r^in  (kiAnttti^k  §  /n  iniUain'  penij^^lidiMrtr»* 
tionwnlibcKqruin»  icifiMiMvCiMii&JegoisVitnibahcanti^. 
Ifiil^ripta  fint  quxnec  diibita^iiQtti^ncciiitcrpretationtfocDm  vCbmoe^ 
^iK{oam  »  nihil  aliud  dici  poiicf  c]t)am.quod>4c  ic^  Iotia  VJpiaBu» 
aitin  fpccic  li^'f  pr»fyexti  ii.  £>.  ftit  t!r  k  ^mi^uf  m^inum.  pcrquara  du- 
rum  quiJcin  id  clic,  ijed  ita  lcgcm  fcripcam  ctlc.  Etvcro  iam  o|int 
icaius  crac  vt  potuuiics  ill<c  cx  boniscoudcmrati  libcris  tribucrcntur4X>qr 
tam  ratione  aliqv9  iqre  fubnixa  >  quam  ck  tijduJgentt»Pr^ipali ,  vt  lo-( 
ouantor  impCHtorfi  lfijili^/^.  ^«44u/#fMaiil'.o^ucigitorbodidliKCcri{ 
iaria.cidill^indulgcntia^  vipcr  confiicfitioiiic.pflbioai^iMrcr ibhrtB-,i^^ 
rogatilir  non  adcb  hberi  IxdCittiir  t  yito.OOiim»»ratio  atiqua  habeoturu 
Qu_i$autcm  tll  praricr  11  Atuciucs  ipfos  qui  hoc  indulgcrc  poflit  ?  Ncc 
<]uodiuius  comniuue  ind^jigentta  ilJa  principalis  tnndcm  tran/icrit»  ad 
|em  facit.  Potucruntctnmi  pto  arbicnu.  Imperatoics  .ifpcritatem  iiiarn 
iuri^  ciuiiis  tcuiperare  quciujianKn  aut  (orrigerc».  :a&it  vila  etiain  inteiK* 
Sf  ctitionclcmrondf  prptlcfiiei  ipfi  pc^iiiifetw^X^am^flMOBe  iiccrc.  kitleB 
(icat  irtteiptc^bui»  vt  (c  in  terponiiK. in  ftacBtt  ilpcriiatc«iodcfBiid»|cjta» 
llatuti  vcrba  tiW  dari  Um  »,vt4C^uc  jntcrprctatioacm  ,  ncquc  VCB^ 
dubicaiionem  vllam  pofllnt  recipere  ?  Sed  &  in  co  paiTmi  enantifitce* 
prctcs  noftri,qu6dpntant  portiones  iflas  fuiflc  clim  rcfcruatas  li^periS) Sc 
cxcepcas  ncgcncral.  bonorum  publicacionccomprchcm^crcntuncprodtii^ 
mcnnonit^cft.  ymucrfa  enui)  bona  iiico  appiicabamur^tuiu  iii<u»i|>rtt 
«x  lnJuIgwQtift  Pctocipali  ciis  ^rtioneslilNiriccoiiccddMvvcdiillkfeibiA 
jptom.  t&imd,ltg,fi d^pmtMm^  €•  4r A^. y-iij^^pi^ta  iHiryiitiiiiniieB 
'f  nS'  fftm  dihhrit  dnmnaii  cinctdii,  ki^uc  adrai^  cciim  co  y.  ^BCchin^ 
terprctcs  voluntf  v.t  buitirinodi  iiatiita  rccipiaot  intcrpretarfoneni  pcffi» 
uam  >vt  vocant,  cx  iurcillo  communi  qiiod  antcn«uciIam;Ju(bniani  con- 
fticutioncm  obrincb.it,  non  tamcn  liUd  confcqjcoshcc  >  vtbnna  omnii 
cx  (latuto  ad  iilcum  pcrtincre  nQnueb^nc»^diioctaQium  vt  iiitns^tdl- 
^ua  J^i.  .tora  bona  occupauciic  ,  tribu;^  Itbi^rij.  Citaip^is  px)rtiiinc&  <^as 
lolitij^  trit>uebat.  Quomodo  auti^  iribucijl.nteiiiB  ii^jiiiiil^tM^i<t»eL 
fh  iodiilgcc.  praeter  ooftroiimcif  rctcs  ?  'Asqor6cut:pnidicati^i|i4r4i^ 
^c:  irrogitur  cx  ftatuto  non  ilk  ipfi  cft  qMc^cvlcgtbuf  pvibliconfm 
'Jp^mtaitt^  cs  aiia  i^iitfmiOiuftfrrogahttur*  Sd  fd^orrys  ali^ 
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ANT.TABRI  DE  ERROR.  PRAGMAT. 

plancdiuerfo  iure  indudla  quauiseicii  6  e6*r6hjs    potenatisyita  fatenduiB 
noua  aliqua  indulgemia  opus  cfTt  cteris  obferuatio  (}ur  ad  au- 

thoritatcm  prodcflc  amplius  non  p        .  i  oiit  iaitcm  ad  excinpJuni.  Quo<i 
autem  fccundo  Joco  obiicitur,Pcr  i.u  ^imnat  Oatuta  rcdtri  ad  lus  vetus  ab- 
rogatoiurc  nouo,ncquc  vcrum  cn,nri}''cctuinn  vcrun)  cfict,ad  rcm  tanic 
pcrtinct.  Njm  cum  ius  iJIud  vctus  a  Kit  .ni^no  abrcgatum  (it «  quamuis  eo 
propofito,  vt  liberorum  iusaugeretuHr-  n  vtitrminucretur,  Aatuta  autem 
qua:  publicationis poenam  nmpiiciaT  irroganr,ita  abrogcnt  lu ftiniaili  con> 
ititutionem,vt  tamen  dc  vctcre  iurc  rcHitucndo  niJiiJ  cxprimant:Oti>nino  ~- 
fcquitur  publicaiionem  quz  liodic  in  vfu  cft  non  ex  iure  vctcrc  sedirriaoam 
cflcfcd  cx  fola  Ihtuti  potcftate.  Argunicniocft  quod  cuenit  plcrutnquc 
vccrimcatalcritquod  cx  iurccommuni  nequcpcenam  mortis,  ncquc  a- 
miCGonctu  bonorum  irrogct,  £t  lamcn  vtraque  pcrna  pcr  riatiituni  pro 
co  crimmc  infligatur,vt  puta  pro  furto,aut  vt  pocna  foia  publicaticnis  bo» 
norum  iinc  vitimo  ri<pplicio,quod  cum  accidit,  ncmo  vtique  dixcrit  intcr- 
prctandum  cHc  flatutum  cx  iurc  communi  cum  hiis  ca^bus  |  cena  publica- 
tionisCit  merc  lUtutaria,&  a  iurc  communi  prorfus  cxorbitans  vt  loquun- 
tur,nec  proinde  cx  eo  iure  communi  arftimanda.  Tantum  abcft  vt  caHi  in- 
dulgcntiz  principalis  intcrprctationcm  &  modcrationcm  poflit  adniitterc 
^uam  vetus  connfcatio  adraittebat.Ergo  nequc  aliiscafibus  Jibcrorum  ra- 
tio  habcri  v|Ja  poterit ,  qnia  in  omnibus  cadcm  cft  ftatuti  potcllas,  ncc  a- 
liis  verbisconcepta  vno  caiuquam  aJio  pccna  confircationis  bonoriim.De- 
nique  cum  vcriflSmum  fit  quod  fupradixi,Etiam  ius  vctus  ita  h\\{fc  compa- 
ratum,vt  nequcper  liberos,ncque  prcptei  Jibcros  confifcatio  totoriim  bo- 
norum  impedirctur,fcd  tantum  vt  afifco  qui  vniuerfa  bona  occupaffct  pars 
corum  aliqua  libcris  cx  PrincipaJi  prouidcntia &  indulgcria  tribucretur 
Lfi dcpor$atuj  8.^^  dJ.fi^uMndc  ^uia  lO.C  d*  kon.pre/ertptSaitendiim  cfi  nti- 
lam  Jiodie  in  ftatutorum  inicrpretationc     cxccutione  Jiabcri  poflc  rario- 
ocm  iftiusantiquac  principalis  indu)gentiar,cum  nijiil  Ht  in  ftjtijri  vcrbis  cx 
quo  prob.-tri  po(£t  cogcndum  fifcum  vt  ctiamnum  portioncs  iil.'»s  Iibcris 
€encedat,quae  nifl  a  ftfco  ipfo  pofteaquam  fuccc(Iit,conccJuntur«  ncc  pcti» 
ncc  obtincri  pcr  libcros  vllo  modopoflunt.  Mancat  igitur  iiarc  firma  ,  vc- 
zifliimaquc  fciitentia,n  ftatutum  quod  bonorum  vniucrforum  publicatio- 
nan  irrogat  nihil  de  Jiberis  caucrit,  nullani  penitus  iisportioncm  dcbcri 
cx  bonis  condemnati,ncquc  abfurda  &  iniqua  videri  poicft  hxc  /cntcntia  (i 
fanori Jiberorum  opponas  fauorcm  vtilitatis  publicx  quac  lcilicct  poftuJar, 
^tiispcenisomnibusdclidlavindicentur  ,proptcr  qiias  credjbilc  fitfutu- 
ruin,vt  '  criminibus  admittendis  vcl  pefl^mus  quifquc  dctcrrcatur.  Cct^ 
turo  ci  ui  cft  plerofque  iic  aflc^os  eifc  qui  libcros  habent,vt  metu  amiOTo 
nis  bonorum  magis  torqueantur}&  torreantur  in  Iibcris  quam  in  propria 
Tua  pcrfona/.  t/injuid^m^  Ih  ^uodm^t.  cmu/,   Quam  ob  caufam  id  quoquc 
iurc  vetcrc  obfcruatum  fuilTe  videmus,&  promiflum  parcntibus  vt  ctiam 
pofthumos  necduaa  cditos  poflent  in  teftamcnto  exhcrcdarc,  nec  tantum 
bona  mcntc&  vt  iis  prodciTiBttVt  in  /.  mtt/ti  19.  *D.  de  tther,  (tr  Po/fhnpi.  fcd 
ctiam  malo  animo  &  vt  cos  a  fua  fucceflione  arccrcnt  Ttfttujil.  de  byer.fjr 
fefihnm  heredJnft.viiexhered-D.f^  C.li.D.de tniufl.rupt.  Quamuis  ccrtuni 
«flct  pDfthumum  in  vtero  niatris  cxiftcntcm  nuliam  ingratitudinis  cauram 
Bcquc  adnuiiflVyDcquc  admitterc  potuiilc.  Nimirumvtco  fiictu  exhcrc- 

(Utignif 
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^i6nispoflhnmi>inagisac  n.agis  inofiicio  &  pudicitia  vxorrs  concinc* 
rentufjfcientcs  futurum  vtfi  ^uidfccusfaccrcnt»cditur2  taiuicm  cflcnt 
partum  miferum  ac  pcrpetua  cgcf^atc  laboramem,  ^uem  earum  odio  pa- 
icr  cxhercdaifet.  Sed  aliorum  featmtis  ^Ms  fftolimiis  oobii  «onliitaii* 
6m  1iM,9t99inm maodmdqui  putaMitacomparamm  Ibftfe  iiis  vetatt n 
trea  aot  quatuor  libert  ex  condrmnato  ruperclleiit » Tniuerfa  condemnati 
bona  iis  applicari  dcbcrent  ex  diH.^  pphtrm  l^ewm^mk  d$  hn,  iMm»MS>% 
CBios  (Vnccncu&emendatioacide6nobiadkci]4umcftpcoximaPccadfik 
«ebkloogiMvaiuiMM.  / 


ANTONII  FABRI 

lO  S  EB  VSI  ANI  SE* 

NATOftlS  SABAVDIEN- 

-  S/^IS^Ef  IN  GEBENNEKSIS 


DViCATTS  ATOITORIO 
vaAsa^ftiit 


PE  £ltR.OR.  PRAGMAT.  ET   INT^RPR.  IVIL 

I>£C  LX  X  IK 


JLkKOK  PRIMVS. 


l^pliiif s  fillos  «lamna^iliabeat » feruotnr  cxempla » 
^uitPanlus»per  qu«  pluribos  Hberisomnil  bona  da- 
mnati  conceila  (im.Intcr  cartera  verb  exfphim  illud  rc* 

fcripti  cuius  codem  loco  Paulus  mcminit.  Rcfertenim 
cum  cx  fav5lo  accidiflct,  vtqni  |)Iurcs  filios  rcliqucrat 
damnatus  cflct  co  damnationis  gcncrc,  cx  quo  bonoru 
_  fi*  pubiicatiofci|ucbatur,impctratum  fuifTc  ab  Imperato- 
re  vt  vniuer(a1>0fliIiberiatribucfenH]r,ciu/auc  nfcripti  rationeipus  etiani 
Imperatoris  verbis  cxpreflam  non  aliam  fiiifle^uiini  nuo>cnim  libcromm» 
fcd  tamcnquoi  e0eotineafpccicIibcri,ncqueTauli,ne^ue  re/cripti  vcrbft 
•Acodunt.lndcque  nimirum  libcram  iibi  ^caltacemadrogarunt  loterpfe- 
tes  coniicicndi  fuiifc  quidem  iilos  plurcs  quilm  duosinec  pauclorcs  triDu^ 

'*!taacoiit£acrea4iBduccflidam|iM:rmci^  ,  niooeo^Ml 
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c^uc  Impcratorcm  vt  trcs  cflcnt.Cur  vcro  plures  quain  duos  ?  An  c^uod  di- 
6io  ilia  plnra  i\.iz  quod  idcm  cft  pluraiis  numcrus  vci  ificjn  mn  p/ifTic  ia 
duobjs?liii6poicft,vt  conllat  cx/i/^i  ««wrrw  iz. /)       tr/^iLtk^  bctliacc 
rcs  iiaturalcm  intclic(5tu(ii.  Atquia  vident  incciprctcs  aiiis  plcnrquc  iurts 
K  cis  mcntioiicm  ficri  portjonnm  concelTaJum  »  a uiiau  filiis  m  nuu.cro 
p  uraliiuec  idco  tamcn  vniuerfa  bona  iiiijs  cunccnahiillc»  fcd  tantuni  por- 
tioncm  ,  aut  cjuod  idcm  cll  portioncs.  Vnica  cni.n  portio  efl;  qvarl  bcris 
C(  nccJiturjfcd  qiiam  tamcn  in  tot  portumculas  Jillribui  ncccfle  efliquot 
fiini  capita  ^UorniuJ.i.f.u^^/eiff.eo^.tiiJ./tdepurtutt.'  SJ./i(/uando  ejnu  lo, 
Jtaque  nepugnarcr  ij  ioci  cum  W.j).//  /;<ra  cuacli  funt  intcrprctcs  di- 
ccrcajcipicndoscoscdc  dc  iibcris  cj  ii  duo  tantum  fiot  ncc  plurcs,3t  illimi 
f.f  plures  dc  iis  cjui  piurcs  fint  quain  duo,ncc  pauciores  tnbus.  In  quo  fa- 
ciunt  mco  iudicio  parum  fubtditcrjqui  non  vivient»«  dJ./i  deporutM  >tra- 
iSari  dc  dcpoitato  nabentc  fi  nonplurcs  quain  cjuatuor,  fjitcn)  <ju;nuor  li- 
berdSjDuos  in  potcftatc,&  duos  cmancipit';s :  vcibacniin  lcgis  funt /idc' 
porfAtfu/uos  (fr  emsncipntts jilttshAy  terit  Suos  igitur  iii  numcro  piurnli ,  i- 
tCincjuccmancipatosiiniilitcr  in  pluraii  numcro.S:  confccjucntcr  fuos  bi- 
jios^  toiidem  cmancipatos.  Ettamen  non  nifi  parf^cm  bonorum  patris 
clcpottAti  ui  ca  fpecic  concclfam  foifTc  !ibcris,nOn  ctiaai\niuerfitntciii,  ap- 
parctcx  co  quod  flatim  fcquitur  in  ii  gc  pars  ^u^ex  bont^eit/i  Uberis  conce/- 
^'^.Non  igitur  vcrum  cfl  quod  inrcrpretibu»  placct  0311111  atcjuc  plurcs 
fiinr,cjuam  duo  libcri,bona  omnia  libcrisconcedcnda  cllc.  Nec  alirer  ab 
Imp.Hadriano  conllicutum  fuillc  putariiium  eft  in  co  rcfcripto  dc  cjuo  in  d» 
§  ./1  p'Kra,cum  ca  lcx  fit  Impcratoriun  Gratimi, ValcYitinijni  &  Tiieodofij 
qui  longo  fcculorum  intcriialla  Hidrianum  fccuti  funt.  lucm  probatur  ncc 
fiiiniis  apertc  fAT  ^./.^«4»7</o  ^;a>.in  qua  diftinguunt  Impcratorcs  Dicodo- 
fius&  Valens.An  Curialij.  &  Dccurio  lii  qui  dcporiationi.s  pcrnam  paflus 
cfl,an  alius  quiliftct,vt  fi  dcciirio  non  fit  3;  filios  vcl  filias ,  vcl  cx  dtfnnttis 
filtis  ncpotcs  rcliqucrit>dimidia  pkrtc  arrario  vindioata,  .liia  dimidia  cis  rc- 
feructur.Si  vero  Decurio  fucrit,&  ci  fobolcs  cxiflat  ctiani  qi  x  non  'u  pro- 
crcatafit,ca  intcgris  patrislortunis  fuIciatur.Sin  filia  vei  fili^  t..crmt,pars  di 
iTiidia  ad  eas  dcuoluatur  tacu'tJtum,^Iia  par<:aci  Curi.im.  Siiiautcm  inarcs 
Curiilis  ( llccnim  lcgo  non  f»rf4/a)fucrint  intcrinixti,din»i.<ia  parscis  C  i 
riar  noroine  dcfcratur,&  aiin  q  lam  in  communc  omnibus  inbuit  in/iuijjcn- 
tia  prlncipalisprovirili  diuiilatur  portionc.Qjg  diHindio  manca  fanc  cliet 
egcrctqucfubdirtinaionccirca  iiumcrumiibvri>run ;,fi  quod  ait  dc  partc 
tantum  danda,fiuc  filiis,fiuc  fili.ibns  non  alio  cafu  vcrum  cire  poffct ,  quain 
<^uo  non  plurcs,quam  duo  fili),aut  qnam  dua:  filix  fiipcrclic  propoj^ci  ctur; 
Nccpotucrunt  mclius  Impcratorcsoflcndcrc  ,  cuiufcunquc  nuiii«ri  Iibcris 
non  nifi  partcm  dimidum  conccfiam  cdcquam  quod  nulla  dc  numcro  di^ 
ftindioncm  adliibuerunt,ci^m  tamcn  &  circi  con  Hcioncm  dcportati  &  cir 
*Ca  fcxu  difVinxerint.lIh  cijim  vcrba  ^ verofihj  velfiltAreUElt  frtt«f,cum  plu- 
ralc  clocutiunc  ci'ntincant,non  mimi.s  apta  IV  nt  vt  trcs  &.  qiiutiK>r 'pluicfvc 
^lios  aut  fiiias  fignificcnt,quani  vt  du«^s  fiiioSjdudfvc  (ilias.  Ncc  quod  plu- 
'rali^clocutio  duorufn  numcro  contcnta  efl  taccrc  debct  vt  ad  duorum  nu- 
mci  um  rcfiringaturitilqiic  longc  lacilius  vt.jduralis  numcrus  cti jm  in  v- 
oa  pcrfona  vcrificctur  ,  qu^m  vt  nqn  yerificctur  intribus,  vcl  pluribu^. 
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iH  omner  fign*6c  in  :as.  Idenque  tradari  poteO:  de  aliis  verbis  illit 
eiufdcm       fi fibdvel fih*p»eftntJK2n\  cum  lcx  filiam  quidem  dicit  ,  vni- 
cam  imeiligit ,  ijuaniquam  nec  nouum  cl^  vt  fingiilaris  numerus  ad  pluraHs 
^uo<]ue  iigniHcationcin  cxtcndatur,  vt  cum  lcx  duodccini  tabularum  dixit 
fgruttmprext>m4if4mUtMmh^ti$J^d  cdm  lex  addit  vW/f/i^/wrMif  quidni  de 
knbtfi  9i  qtMMorspeciiHk  ac  dtdvNibitf  filiabot  imdJfiit?  Suiit  autcm  apov 
lldra^rbaiUa  m  recmida  piftf  pcioris  di&nc^ionis  ^tavHiuptitsfxdt^ 
fkMi fhis»  Nani  cdm  &  dc  filiis  dcfandis  in  plorali  nuroero  loquantur,d( 
lie  nepotibus  quoquc  in  plurali  fuperilitibus  ex  iis  filiis  defundis,  nulla  fand 
S^tio  eftcur  dcbcant  intclligi  dc  illo  tnntum  cafu,  q^uo  nccnifi  duo  filij  fue- 
rlnt  qui  dctundtJ  runt,  ncc  inli  vnus  cx  vno  quoque  nlio  ncpos.   ElTct  cnini 
IMa  aiima    duplcx  rclliictio,  vtraqi  otnnino  improbabilts.Pr£etcr  id  quod 
Apca^U^  vnbanOB  tridantciu»oifiitii,quo  foli  fupcriim  nepotes  ex  Hliia 
mwAthaOAitWii^^  gcneralioreaiiU 
iiiili»  ^ofiipcrfiiit  nepotesex  pratdefimv^is hliis, fiue  foli  ij fint^fiwrdifla 
y«nruo'COiiciirrant  (|iisfiK fiiius  primi  gradus.  AJibcpii  cflet  hic cafus  prae- 
^rmiflTus  rqui  tanicn  minimc  fucrat  prartcrmittcndus,ciim  jpqut  fjcile  pof^ 
fitcontingcrc.    Annoucnim  arqueficri  potcll  vt  damnaius  trcs  filios  ha- 
buerit,quorura  vnusadhuc  vruat,alij  vcrJi  prardctundi  fin:  pi  oli.  aliqiia  fij- 
.^a^rCHcc,  atque  vtduostamuin  filios  habuerit,  qui  ambo  prardccciiecint? 
finh  fiponaatpet  fbrtnitio  fiiifle  filios  qnonmi  Ynua  adhuc  fiiperfllca  fiv 
ali;  v«ro  filios»  seliqoerint ,  ficri  nen  poteft  vt  non  pl«t«afiMi;«^. 
duo,  intcr  quos  portioHomilbro  Itbcriscoiiceifam  diuidi  Qfptal^  lBi^IO- 
Ibtenduni  eft  vel  prartermifliim  ab  Jmpcratoribusfuifle  hunccafnm»  \tt 
•«am  legts  cflc  fcntentiam  ,  vt  ctiamfi  piurcs  fint  quam  duo  liberi  hominis. 
•iteportatiinon  c6  magis  cain:n  plus  quam  diiridia  pars  iis  oinnibus  m  com" 
:|iiunc  tribucnda  fit.  Dc  v^uo  nc  dubitarepo(fimus, facit  vltima  pars  illa  dt- 
.Aio&ionicr  pofi»'  in  tadoii  lcgc ,  fim  m^tmmtnsCMrtAiu  fitwrmUtiurmtxth^ 
^Dioi  ftmt&ttmaobispattllolati^  cnarnmdacft». 


X      .EBJiOft  SXCVNDiVS. 

♦ 

^friHitfiio  mafculorum  tnrer  hberos  Tyecttrienis  condemndti,  ^iJL 
^ojjetfUirem pnrtem  d.  1.  tfuando  ^itis  lo.  Et4td  Lfidrpsr" 
1'  i        .  miu%*C.dtkoM^rofsr$pK- 

I  s  T 1  it  o     T  namqtie  Knperatoret  circa  libcrosvRii 

curionis  tres  cafus  inqathus  alitcratquc  ahter  obrerua^. 
ri  voliintquficl  pertinc-t  ad  portioncni  hanc  liberis  tri. 
buendam.Vcl  enim  maiculi  tantum  fiiperfunt,  vcltan- 
lum  tocinmxjvel  intcrmixti  marcs  tccminis.  Primo  cafii 
volunt  iaailtatcsimegrasad  ibbolem  mafcuimam  pcr- 
tincre  ,  Itt  c^ur  mcliorireoiKltcioBia  cflc  ibboIcBi. 
_  ,  .decanom»»^malieriuicoackmnatfcui«fiibct»>jc^. 
jl&witriii  rettamiS  p]«ni<  fiotunaibim  omnci  tamen  no»  aii  dimil<iiBn»> 
^itm  confequantur  i".  Becnnionis  vcrb  i  filius  .maicuUia  ^amnti' 
ji^i — lygjBiJhBBitictiiHw^Adcid^yecf ' "^•*'  *  * 


Digitized  by  Google 


ANT.  FABRI  DE  ETIROR.PRAGMAT 

ccmpore  (i  modb  ficconcepcus.  Hoc  cnim  omnino  requiriturW.  J,uf»i.D» 
tid.in  honorem  fcilicec  ac  memoriam  dignitacis  paccrnar ,  quarcemporibufi 
illis  erac  maxima&  ca;ceris  pra;Fiilgcns,vcconijcerciicct  tx  L  iHrtJiHrMndtg» 
in  poftremis  illis  vcrbis  etiamji prAcUrdCnrix  honcre  prMfulgeAt  G  de  tefltif. 
Quaii  indccorum  efTet  ac  vniuerro  Decurionum  ordini  parum  conuenicnst 
Decurionis  foboiem » tum  ver6  maxime  ciim  piures  euci^  mafculi  qui  ad 
eundem  ordinem  afpirare  aliquando  po(7inc>  egcftace aiiqua laborare.  Se« 
cundo  cafu  fi  Hliz  tantum  (inc  >  piacec  Imperacoribus  fcruari  ius  commune» 
quod  in  cuiuriibet  condemnati  liberis  quibufcunquc  &  cuiufcunque  fexust 
vcl  numeri  fcruaretur,  vcfcilicccpars  dimidiaapud  curiam  rcmaneat  quac  (x 
non  fuiHcc  dccurio  is  qui  condemnacus  cft,ad  fifcum  pertinerec ,  Pars  alia  ad 
fllias  quocquoc  linc  Jeuoluacur.  Tercio  dcnique  cafu  cum  incermixti  func 
mares  ioeminis ,  dimidia  pars  mafcuiis  Curiz  nomine  dcFcratur ,  id  eft  ca 
pars  qux  alioqui  iure  communi  percinere ad  Curiam  dcberct  t  alia  pars  in-> 
ter  omnes  liberos  vtriufque  fexus  in  virilcs  portiones  diuidacur.  Hic  ver6 
cafus  cft,  qui  ad  fcncencfac  nodrz  contirmationem  maxim^  pertinet.  Nat» 
quod  dc  maribus  in  plurali  numcro  Icx  ait ,  etiamfi  ad  duos  rcftringere  vei'^ 
Ics,nc  diftionc  ilii  ircs  aut  quatuorfignificarcncur,conuincic  nccelTarid  po- 
nendum  elTe  illo  falccm  cafu  trcs  elTc  libcros ;  Duos  iiimirum  inafcuios,  Sc 
vnam  forminam,  qutbus  camen  omnibus  vna  canti^m  portiojd  cil bono- 
rura  dimidia  tribuatur  ;  Ncc  fieri  poteft  vt  aiitcr  verificcntur  ea  vcrbaj 
JittAutem  m^ret  Citrialii fuerint tntermtxit,  Non  cnim  e(Vent  intcrmixii  ma- 
rcs  n  foli  cn*cnt,nulia  fcemina  :  iicuti  ncc  fi  vnus  tantum  mafculus  adcfTct. 
Fatcamur  ergo  n®n  eam  fuiHc  iuris  veteris  racionem ,  vt  rolus  Iibcrorum 
numcrus tcrnarius  fafficere  poflcc  ad  omnia  dcportati  bona  obtinendarNc- 

3ueaIio  cafudebuifrelibcris  «onccdi  vniucrfd  bona  damnaii ,  quam  quo 
jmnatus  fuillcc  decurio  fuperilicibus  mafcuiis  fiuc  fbli  ij  cilcnc,  aiicoque 
mafculMs  vnicus,fiuc  cnm  fGeminis.Dixi  ddee^ue  mafculuj  f mf«/,quia  Ci  rum 
quoque  cum  filix  null.t  funt  fed  vnus  tantiim  mafculus  ,  emnia  tamen  bona 
ej  conccdi  xquum  cf^,  taiiquam  filio  decurionis,cur  non  dimidiam  hjbcbit 
foius,  ctiamfi  filia;  concurrant  ?  Quinimo  dubitandi  raiio  non  leuis  fubcrat 
propter  quam  filiabus  quoque  cocurrcniibus  totum  patrimonium  vni  fiiio 
mafculo  rclinqucndum  videretfc»r,quod  nrquc  totum  crat  iilc  iiabit urus  ctiafi 
fili.i  nulla  intcrucnifTet.  Vcrum  non  quar  ratio  tacit  mafculum  fauorabilio- 
rcm  focminis  in  comparatione  Curie  qoa:  pcr  focminas  ctia  pliircs  no  perin- 
deacpcr  mafculum  quamuis  vnicum  cxcludcrctur  ,  Eadem  faccre  potc/l 
mafcuium  fauorabiliorcm  foemina  fi  inter  fc  confcratur,  ii.idtenns  fciliccr  vt 
mafculus  cxcludat  in  totu  focmina,quomo Jo  cxcludere  Curia  pr  fTet.  Qu^ip- 
pc  quod  foemina  ctia  fuo  iurcdeficictibus  quoq-,  mafcuiis  pr^ftirctur  Curi£ 
in  dimidia  partc  bonoiu  nd  miinis  qua  fi  dcaitcrius  cutuflibct  dcportati  qui 
dccurio  non  fuifict,bonis  agcrciur.Satis  ergo  efl  fi  mafcuio  dccurionis  filio 
in  hoc  faucatur  quod  folus  Jiniidia  iilam  totam  f)abct,qux  fi  fpcciaiis  fauor 
nullus  efrerad  Curiapcrueniredcbcrct,Ncceo  minus  tamen  m  aliadimidia 
fuccedat  cu  fororibus  in  viriles,  acfi  in  alia  dimidia  quar  ipfi  nomine  Curi|B 
dcfertur,prxcipua  fauorcm  nuiium  liabcrct ,  vt  quod  Iiac  partc  habct  priui- 
Jegium  no  indifpendium  fororum  vcrgeredcbeat,quod  pcrtinctad  portio^ 
nem  illam  libens  omnibus  in  coinmune  conccdendam,ied  in  damnum  Cu- 
fiar,quod  ad  aliatn  ponioaem  auioct  >  in  qua  aihil  intcr eil  fororum ,  quc 

tametfi 
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HlMlfi^aiculas  Dulios  drenniiul  tamen  iuris  habcre  poflcnt  fat  ta  portio-' 

scqoam  Curia  Aio  iure  vindicaret*  Idque  efti^uod  kx  aictparten)  illam  di^ 
midiadcferri  rmCculis  CitrUnfim  Tje,  acndiccrett/irr  OvrMquz  aJiDoui  iurc 
coinniuni  poft  ilJam  conftitutioneni  vicc  dCci  e>m  porrioncm  cfliet  nabicu- 
ra.Sohim  crimen  \xfx  maieftatis  cxcipiunt  Imperatorcs  m  d.l.  tjuando  ^uist 
in  <juo  ncmpe  fpccialc  cft  vt  ob  dclictum patns  innoccntcs  quoquc Iibcri 
boaanim  omiiiiifn  patcrnoru  amindonc  mulftcnturtaiicdquc  aEttrorum 
tiiiocrfonmivndccuoqttCtandcmpreueDerintyrotisfiljabas  referuata  pcr-* 
miifi^aefalcidia  cx  bonis  matris  in  caufam  alimentorum  A  ^u^ft  f  5  C.  nd 
lk^.lmLmmifi»CxtcTu\n  in  cadcm  kfmmdo  fuis,  quod  habet  yuJgata  ledio 
fift  MKtem  nmris Cnrtdles fuerint  intirmixn^>cnc  monui mus  fic  cm cndan dum 
dfc  vt  pro  Cwri4es  rcponamus  curialis.  Eft  cnim  tota  illa  diftindtio  Jc  libe- 
ris  non  qui  fint  ipli  DccurioncSjfcJ  cjni  (int  Iibcri  Dccurior.is. Alioqui  man 
ca eflct hacparte diftincbio  qua Impcracorcs volucrunt  pcricita  cflic  &  abfo 
iutam.£I&t  ^ifn  prxtermilTus  ille  cafus  <^uo  liberiDccurioniscoadfnatli 
Peourtones  \^(\  no  efrentjqiii  tam^cafus  contingit  frequcnti&aiylllc  vcr^  x^r 
jri^  vt  decurionis  libcri  quoque  fint  decurioncs  pr«(ertim  pIures*Na  &  (ic 
1«  eadc  Icgc  pauii6 antc fm  attttm eriifiMit  CmrUU  non  etia^s^/i^  Cmi4i4 
cdm  dc  illa  quoquc  Sobolc  loquatur  eo  loco  qu»  nondum  fit  procrcata  & 
qua; proinicCurialis  ipfa  elfcno  poflflt.Ulud  Jcnique  in  ca  c6ftiiutionc©o- 
»atu  dignum  cft  qnoj  Iinpcratorcs  cum  tiactant  de  ncpotibiis ,  non  dc  aliis 
foquuntur  quam  iint  r.vdff/MA/^^///^//^j53d  exclufioncm  corumfiqui  torciil 
^ui  ex  filiabus  prxdefundis  fuperclicntiNon  qubd  non  fiot  etiain  ifti  XQU^ 
fligpotes^ec^oc  libcrqnun  appcllatione  contineantiir  LhC.de  emsii^erim 
Sra  qufa cum  non iint  in  potcitatc  con»moati  nc  quidcm  ante  damnatior 
iicm|»rtoilcgiiimnulIummerenturquod  fuistantum  kercdibua  indultum 
fuitsVt  apparct  cx  rationibus  quas  Paulus  noftcr  in  hanc  rcm  congcrft  in  dd, 
tum  rario  in  pyincip.^am  Sc  iiidc  cft  Quod  ait  l.de  bwis  6.iod.ttt.Q.de  hen, [ro 
/rr*/?/.  Dc  bonis  inatris  dcportatar  nihil  libcris  dcberi,  Nimirum  quia  non 
habpnt  tceminz  i uOs  hcredes  l.tllMd  4.)$.  4td  tefldmentA  D.di  hner.pofi^Cititr, 
i4^iiANec  eft  contrarium  quod  fcriptum  dXmdJ.fi  dtp»rtmmS*Gi9d»lkah 
hu^r9/crtpt.^im  emaocipatos  ad  portionis  <|u«  fuis  here(|ibua  debiK9  eft 
coinmunionera  admittiifi  mod^  parati  fint  coUationis  onos  fi;l»iret  £tfi«« 
jnim  eniancipatt  non  magis in  patri s  potcftate  funt  quam  nepotcs  k% filia  is 
potcftatc  aui,aut  libcri  in  poteftatc  .In:  fainilia  matris,fuenmt  tamen  aliquan 
do  fcilicct  antc  cmancipationcm.  Atqui  cmancipationcm  rcfcindit  Practor 
ciim  vocat  cos  ad  bcnciici-im  banoruni  pollclTionis  cum  fuis  hercdibus  fub 
condicicmc  tamen  prarilanda:  coUationis  $  Plus  crgo  iuris  habent  bcocficio 
Pretoris,quam  iicpotcs  cy  filistaut  quam  babeani  libcri  in  fucceilioae  ma- 
|ris«  Qui  ncc  fijntm  potc(bte,ncc  yn(|ua  fua:aot>idc6q;  oec  fiiiire  rctrofiiu 
guntur. Apparet  tgituccx  (iperioxiV^Mfi^  Ca£i  tcibus  aut  quatuor  hberis 
cond^nati  bona ipfius  omnia,no oiagis<)uam  vni,aut  duobuaconcedi  olim 
dcbuilfe.Scc!  q;iid  rcrpnn  lcbimusaJ  d.i.fiplurtt dJ.cumrdtii  7.  D  de  hen, 
dam^iat.  Sohis  cnim  locus  illc  cft,qui  noftros  intcrprctes  ftfcHit  vt  hanc  di- 
ftin«^ionctrj  aJhibcndani  putaucrinr,tiua{i  lam  olim  adhibjtam  ab  Hadria- 
no.  Quod  nunqua  crcdidiifcnt^  nih  viilg^t^e  lc^onis  mcndum  ciegantc  re-r 
ioriptt  ratidn6contucbairec,^u2  Umc|Miitttfigenda  &  fpc^adapotiftimdtii 
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bni  nobfs  cunQcc  >  fufcrcitvtde jpHieiQcodationeconicdlucaiD.noAran^ 
iubiuiaiuus. 


ERROR  TERTIVS. 

uidd»f^fiiMrefi.ciiinrati§j*D*. 
Js^MuUmnMi: 

icvTi  vcrifljmum  cil,quod  proximb^c^tedifputauimusyrnt- 
'^iw  fuiiTcius  vctuscompdracum^ytnon  cffet  fauorabilior  crium 
aut  aiiatuor  quim  morum  liberonim  cauik  In  caportione 
cQnititueAda,qu«coRdemiiatiltberisex  indulgentta  priBci^ 
pali  concedcbatar^Ita  ncgari  ccrtc  non  potefl  >  quin  Hadria* 
■iltlinp.  in  eo  refcripto  cuius  mentio  (it  in  dtilMeianrAtioj.  (•Jt^inres  Di^ 
de  ho  .-.damn  t^  rationcm  prxcipu^habucrit  numcri  libcrbrum  y  cum  dccrc- 
uit  vt  Albini  condcmnaii  filiis  vniucrfapatris  bona  conccdcrentur .Id  cnim 
difcrte  prubantverba  rcfcripti  a  Paulo  relata:5r^  c^^^iatMJyinquit,  fJadria-' 
'm^hiiMefinlieniimfrefa^ipfitFnnmrMem^^Hd  me  emtptm  hlmntnijHinni%. 
mmmrjtjfiiermmfeeittenm  tmefMmiimpeirbmh  hemnmm  mdieSimie p§tA/fnim 
jpiauMiriM»«ijpM  poflie  videatur 

.^cmliberorammimerumaaeireBeceflariumntyvtiuris  rationcin  icktic*' 
immutari  oportcat.Ncc cnim  cx^fupradiiftis  vcrbisccrto  id  colligi ,  aut  ct- 
iara  coniici  poteft.Scd  tamcn,amplifl[imuni  in  ca  fpccic  fiiiflrc  nuiT)erum  li- 
bcrorum,nec  tam  plures  quam  plurimos  liberos,  coniicere  facile  eft  ,  vel  cx 
cofolpcjuodnon  aliaratione  moueri  /c  teflatus  cil:  optimus  Impcrator 
1)0^  immcfO  lUo  liberornm.  Quis  enim  crcdat  6cri  potuiiTetVt trium  vel 
auatuor  filiorum  fiiuor,tam  infelttam  ac  tim  primilro  fercaflSa  ihduAaiB^ 
Principis  libcralitatcm  cxtorferi^An  fert^  adeoiofolituin  cft  vt  <\m  dcpor- 
tantu r, vet  vltimo  fupplicio  afficiuntur  tres  ant  ^uatuor  liberos  ha bciint?. 
Aut  quid  cft  in  co  numcro  propter  quotl  tantus  ,ramque  amplus  vidcri  de- 
beat,vt xquum  fiicrit  hoc vnopnrtcxtu  rcccdi.ib  co  iure  quod  vuJg6  3fc 
communitcr  fcruabatur  ?  Alioqui  parum  prudenter  Juftinianus  fcccric,  quit 
augcndo  ^uotara  portionem  lcgttimz  ad  tricntcm  >  vfquc  vcl  remifTcin 

I(iD  Jiumorb  liberornm » Non  maidrem  tameo  panem  tribns  vel '  quatuor 
iberis  dedit  qu^  duobusveJ  etiam  vni»Trienicm  (cilicetpro  quadramei. 
antoIlm.Qmni^aiudeomnibus  liberiscratconiUtutus.Semifrctn  vcrdnoa- 
aIiter<|oiin  ii'quinqi]rad  niinus  hbcri  ciTe  proponantur»  Ita  innuenf 
non  obfturc,ampIum  liberorum  numerum  ncn  cftc fi  non  nifi  trcs,aut  qua* 
tuor  fint,  fcd  incipcrc  amplura  ficri  fi  pJurcs  flnt  quam  quatuor.  Scd  ncque 
tani  faciics  fuific  prudcntcs  vt  libcrorum  nurrjcrum  vllo  cafii  infpicicndura 

Sitarent,cxilk>  ctiam  apertiiliiiiccojiftati  quud  tum^cjucque  cum  de  por-  . 
enelcgUima  tra^abatiir-<}ucittrenatur(;debita  dicitur  quartam  ddntaacat 
j^ortiottcmdalianfltberfscuittfcuncpic  numcrieirenr»etu$  partis  quamal^- 
Imefiiflta  crant  habiuiri  LehmfH4tritur  SJ.fnn  mfer  Ji»  C*  m4aeft^mnenti 
l!rimu3;  enitn  iuftinianus  fuitqui  cxiihcrorum   nuincro  portionem  il- 
JtatU£flldHtt«fiis.€Xill^^  ftabiurd«  vt. 

^jiinqur 
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jjnb^fn  libcfofinn  maior/icf  ortio  legitimant         fi  ^utntdr  laimii 

^cnt,  cum  tamen  in  Icgitima  intcflnti  riicccdione  ex  qua  portio  legitima* 
ria«ftiniatur,perpetuuiij  fit  vt  quo  plurcs  fuiit  liberi  qiii  fucce<luni,c6  mi- 
neres  portioncs  confcquantur,/.  aonjfra  numcro       ad  SC-  Orphit.  QJb^  (i 
tam  rigtiii  &  conlhates  fuerunc prudentes  omocs  in  moucranua  &:  rctincn- 
<U  ca.pof cionc  quam  iii  booit  parcimuD  Uberit  oaturr  iorc  dcbitam  tSXt 
anibigcbatiirtquitcredatfutfliciJiot&cilioretiii  augcnda  pronumerolibeo 
■oniuparte^midiaquamcoiidemnatiliberiscooccdi  voluerant  Imper»*' 
mct^  Nam  przrcr  i d  quo J  erat illapart  iaro  per  fc  auftior^  c^m  noo'  quar- 
tac(ret  viaha  icd  dimK^i.uliJud  etiam  mouere  dcbcbat  nc  vnquam  augcre- 
tur,quod  minustjuorabilis  videbatur  quam  porcio  Icgitjmarij,  cum  non 
iurc  iiaturx  vt  illa  dcfcrretur,  fcd  ponus  mifcrationis  tamum  raiionc.  Nam 
cu.n  lu^naturx  votuinque  jpfuui  parcmum  non  pnus  iicicJicatcjf^arcntu 
^e  in  totiiinjnuc.pro  parte  Itberisapplicct,  quai»  paretcs  dccedcriat,  adc^ 
^ 9Ft pr^m atura ipet & improba /bliicitudo eius elTe dicaiur qui  contra iatg6- 
^■m  tcftiuans  Je  viuentis  hominis  aucupanda  nedum  occupanda  fucceflto* 
|ie  cogitat  /j.     impkhre  D.dt  colLtt  honor.Li.^ .tnterdum  D,de  vutg.  cp-  pU' 
^lUr.  fHhlhtHttone  l.  donari  i^.Aitas/.^uidam  ^.doi.ationemD  d.  donatim.L 
viij>C*de padis.  Scqiiitur  vt  Jii  bonis  dcportati  nuDIuui  re  vcra  (it  lus  Iibcro- 
rum)  4uia  &  Ucportati       qui  vltimo  fupplicio  atliciuntur  ,amittunt  bo- 
lucum  ciuitatc  prm^ctiamquamamittantvitani  >    vt  fuperiorc Dccadc 
jdocuimut.  Qu^refcrrietiam  poteft,quod  rcribitur«»iL//r^4MfCMr  tmfih 
4i  UgMt^l^Cum  teftator  ab  hercde  fuo  petiiflet » vt  quicquid  ex  bonis  te&a<* 
torisad  eum  perucninct,filia;  ipHus  hcrcd  is  ita  rc(litueret,vteoampllusba^ 
l>crcc,quain  eifet  habitura  cx  bwnis  patri&:Manifcilu  e(Te  de  eo  tempore  feil- 
fiffeiclhtoremquodpoft  mortenipatris  futurumcnet,  atquc  itaDtuura 
Pium  rcfcripfiirc^Nc  iipc  cjuod  nihil  hjbcrc  polfct  illa  cx  bonis  patris»  mCi 
poll  eius  mortcm.S<iia  iguur  ratio  mifcrationispoiuit  &  dcbuit,moucrc 
imperatorcs  vilibcris  condemnati  partcm  diimdiam  bonoruni  cius  con« 
'iccderentvnpn  ius  aliquod  natune.  Atqui  nemo  ixeicit  fiiuorsbiliorem  efle 
jCauIare  qu^  ^  iurc  ipio  naturf .qu^^n  qu^  \  (bla  miferatione  pro^icifcitortin- 
jd^ttedefcenderequodomnesadmittuot  Yt  fauorabilior  ut  le^tima  illa 
portio  quar  dcrccnqentibus  in  bonis  afcendentium  ,  quam  qua:  ^cendenti- 
ous  in  dcfcendcnrium  bonis  Jcbctur  Lnametfn<^.D.de  tnoff.te/fam.  i./crtpto  7. 

/i^^r.Curcrgo  patiamur  augcri  portionem  dcbitam  Iibcris  ex 
bonis  cundeinnati pro nutiicroiibcrorum  ,  cum  ea  qux  iurc  ipfonaturc 
dcbctur,  nonaugeatur?  Autcuraugeri  fupra  dimidiain,  cum  luAinianus 
ipfcquilegitimamliberisnatunr  iure  debijam  Iblusauxit^nuIIotamencdb 
patiaturmaiorem  illara  efle  q«am*dimidtani«cuiulcunquje  tandemoume» 
filiberos is  rcliquerit  de caiusbonis dilpatatur?Fareor  ^on  (ine  magna ra« 
tione  prifcis  illisiifd^mquc  optimis  Iinperatoribusplacuilfcvtcondcmna- 
liIibcrisportioncmiIIauiniiJia.li  indulgcrent  ,  lis  fcilicet  dccanMsquas 
Paulus  noflercongcriti/7  d./.citmrMio,  Non  ctiam  lila  quam  nonnulli  aufe- 
runr,  quod  crinicn  vcl  poena  patris  ,nuilam  maculam  filio  infligerc  pollrt, 
^uodquc  vnufquiiquecxadmiflbruo  fortiAibiiciatur,  nec  alicui  criminis 
iccettbrconftituatur*qaomodolcriptamcftiw/.irr^^  X>,  dt  pmnk^ 
lec  entai  liberi  puniuotur  ciim  paterHa  buna  viuo  patrc  fii^l||^ij' 
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ncceflariam  confccjucntiam  &cx  ordire  vt  vcrbis  vtar  ciufdem  Pauli  in 
i.CHm  vnus  M.D.de kirt.aHthor.poPtd.c^mz  fcilicct  ficri  nequit^vt  bona  vlla  li- 
bcris  poft  mortcm  fiiam  rclintjuat  is,  qui  omnia  viiius  atuiHt ,  quantumuii 
innc  ccntcs  fint  libcri,&:  pro  innoccntibus  habeajitur.  Quid  cnim  comniu- 
nc  habct  Jibcrorum  innocctia,cum  amiflione  bonorum  parris  »  quam  patcr 
ipfc  viuus  patiatur  ?  Vcrum  hoc  ego  contcndo,  non  alia  quam  mifcrationis 
rationc  indulgcri  potuifTc  Iibcris  condcmnati  vt  cx  bonis  patris  partem  ac- 
cipercnt,qu6d  alioqui  durum  &  inhumanum  vidcrctur,  cx  patcrno  delid^o 
in  tantam    pcrpctuan»  libcros  dclabi  cgcftatcmrCatcrum  iuris  rationcm 
faccrcvt  cx  bonis  condemnati  qui  publicationcm  paffus  fit  antcquam  mo- 
rerctur,nihil  h.ibcre  dcbcantliberi  qiiSuis  innoccntcs  quia  nihil  jis  fifcuJ 
fummo  iurc  debctrquod  non  poiucrunt  fiuc  prudcntcs  noflri  fiuc  Impcra- 
toresapcrtiuscxprimcrcquamcumlibcralitati  &  indulgcntiac  principali 
toium  hoc  acccpro  fcrcndum  efre  fcripferunt.  Proiude  non  hjbent  Iibcri 
ouod  conqucratiir,fi  dimidiam  duntaxat  bonorum  paternoru  habeant,ncc  fi 
Juodecim,aut  viginti  fi  volcslibcri  proponantur,cum  i\  fumo  iurc  agcrclur 
nihil  penitushabcrc  poflcnt.Tantum  abcft  vt  vllo  cafu  pcdint  cbtcndere 
bona  fibi  onmia  conccdi  dcbcrc  ob  folum  numerum  liberoruiii.  Jdcoquc 
Paulus  noftcr  Iibrum  illum  fingularem,  cx  quo  fumpta  cft  d./.cUm  r^m ,  in- 
fcripfit  Dc  portionibus  qua:  libcris  damnatorum  conccduntur :  Vt  vcl  cx  i- 
pfa  infcripiionc  fignificarct  porrioncs  tantum  conccdi  folcrc  non     na  vni 
ucrfa,Cum  tamcnon  maiorcfTct  ratio  vtdc  portionibus  qiram  de  vniucrfis 
bonis  conccdcndis  liber  infcribcrotur ,  fi  trcs  libcros  clTc  fufficcrct,vt  bona 
intcgra  Iibcris  rclinqui  oportcrct.Etfi  cnim  prius  eft  vt  quis  duos  ,j<jnam  vt 
trcs  libcros  habcat,  Altamcn  ta  frequentcr  eucnit,imb  frcqucntiu's,vt  quif 
trcs  plurcfvc  Iiberos  habeatjquam  vt  duos  tantiim  ,  quia  binarii  s  numcrus 
duphci  vnitate  conftringiturjC^teri  numcri  fupra  binarium  latiiis  pntcnt,& 
ininfinitum  vfquccxtcn.luntur.Frccjucntiiis  igitur  accidcrct  w  bona  con- 
dcmnati  omnia  libcris  rclinqucnda  fint,  qu^m  vtporiioncs  t;mtum  fi  plus 
apud  nos  valcbunt  intcrpretum  opiniones  ,  quam  prudcntum  fcnienti^.At 
quinnegiri  non  potcft  vt  iniiio  prarfati  fumus ,  quin  Hadrianusab  co  iurc 
quod  obfcruari  folitum  crat  rccclfcrit  in  ca  fpccic  in  qua  rc/cripfit  moucri 
lc  numcro  libcrorum  vt  vniucrfa  patris  damnati  bona  iis  conccderct:  nimj 
fum,  inqua>quia  inca  fpccic infolitus  crat  vt  arbitror  numerus  libcrorum, 
id  eft  maior  quam  cfTc  foIcat,&:  quam  vi  dcco  cogitari  potucrit  in  cof^iluc- 
da  portionc  illa  qux  libcris  damnatorum  cx  humaniiatc  indulgrri  dcbcre 
vifa  cft.  Kon  cnim  folent  Icginatorcs  in  eo  iure  ftabiliencfo  qi:od  pcrpctuu 
futurum  fit  &ad  confcqucntias  trahcndum,  ad  ca  rcfpiccrc  qua-  fcmeJ 
aut  bis  6:  in  fumma  qus  non  nifi  perrarc)  eucniunt  /.  ex  his (t^ej.  D.  dt 
legth.  Fingc  Aibino  fuiflc  non  rrcs  aut  quatuor  tantunimocio ,  adcoquc  ncc 
<|uinquc  aut  fcprcm  Iibcros(id  cnim  fTpiflTimc  accidit)fcd  duodccim  ,  quod 
Jicct  rarifTimcjaliquando  tamcn  euenit.  Moucri  fauc  opt  mus  Impcrator po 
tuit& dcbuittanro  numcro  Iiberotum.   QucmadmoLium  &  hodic  folcnt 
Principcs  noftri  fi  quando  talis  cafbs  contingat  ciiifii,odi  pcrfonis  immu- 
nitntcm  fpcciali  priuilcgio  concedcrc  ab  omaibus  oncribus  publicis,  ordi- 
nariis&  cxfraordinariis:maximcvcr6atributo,  quod  cx  gcncrali  Icgcpcn- 
ditur  Principi  a  plcbeiis  omnibus  finc  vlla  penitus  cxccptionc ,  &  apiid  nos 
tommucatorium  appcllaiur.  Habcatautcm  imtiiunitatem  patrcs  toc  libe*- 
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risonerati  non  ntionefliqua  claufa  vt  locjttfinir  in  corpore  ii}ris,neque  ali- 
^a  Icgc  fcripta  vcIconfuctuJinaria.Adcoqjnccaliquo  cx  priuilcgio  <]uo4 
Imiunnodi  pcrfonis  a  Principe  oblatum  &  concelTum  fit,  lcd  cx  fpcciali  in- 
«iulgcntia  t\ux  non  alitcr  ccnccditur  i]uani  fi  priinun)  pctatur.  Dtniquc pc- 
ti  folct  non  pr.zlUri,Contra  quum  olim  icfpondcr.t  lucm  noftcr  Hadria- 
nuspetcnti  cuidapro  bene6cio  vtfibicx  cius  authuntate  dc  iurc  rcfp odere 
]fccrct>Non  pcti  hoc  ied pneftiri  folere tt tehtiPb^onhitmLi.f.  ^  vtiUm' 
Wtmmp.Dt  if^iar.SumenimtalesPriociputti  cdnceffiones  perfonalesfls 
priuilcpia  (ingulariaicjus  pcrfonam  oonegredfumttr./.i.^.f /r.  B.  de  eu^^ 
fhrine.\hi  additur  nontrahi  conccfl[ioncsift3$ad  cxcmplu,Hadcnu$  fcilicet 
vtcxcoiu$conftituatur,c|iiod  in  aJiis  pcrfoni$  licci  ;nlmiil:hii$  cauHs  obti- 
neai>l>ahuntur  cnim  ad  cxcinplu  haCtcnus  vt  pcti  puflit  a  Pi incipc  &  fpc- 
irari  ititurum  vt  conccdat  ilic  ^uod  ahts  antca  inpari  caufa  conflitutis  indul 
iVrit.Qupmodo  Paulusnofter  inco  ipfo  f.Ji  p/mts^ithrri  exciiipla  pcr  ^u^ 
fuVrib^damntttUbensbonaomBiaconcenaiuie»  Ne  dobitartpoffimus  . 
qi^n^n  iblumin  ca  fpeciede  qua  Imp.  Hadriaa^ftriplitf/ed  &  aliis^i* 
bufdam  cafibusidemnoum  fit  At  fpeciallfanc  in  catn  ^m  pctitione  opu$ 
cft,&  fpcciali  conccflioncPraffcrtim  cutn  non  folus  numcruslibcrorum  ius 
illud  fincularc  po{Tit  cxtorc|ucrc  fi  non  alia  ctiam  concurrant,qi'.T  facinnt  vt 
tantus  Iibcrorum  nun.crLs  tauorabilis  vidcri  dcbcat,  &  cignus  f  rc  ptcr  quc 
rcccdatur  ;ib  co  iurc  quod  pcr  Principuni  indulgcntiam  traniiit  tandc  in  jus 
comunc.Fingc  cnim  tam  amplu  fuifle  condemnati  patrimoniu  >  vt  (i  totum 
intcr  liberos  quamuis  tl  multos  difiribacrctnr»  fmuri  tamcn  eflent  locuptc* 
tcsfingulisaut  mcdiocriDm  ialtem  £icultatom.Dciniets^Dfi  eflc  cjuod  alio* 
quinefletxquidimum,  vt  iisbonap^trisomniii  conccdantur:  Ration^m- 
qucmiferationisquacfola  inck  lgcntiam  iRani  principalc  mcrnit ,  haftcni  s 
libcriscondcnati fucci.rrcndum  elTcfuadet  nc  /umma  &  pcrpctua  cgcHatc 
laborandu  habcant,Non  ctiam  hactcnus  vt  cx  tali  conccflionc  diicturrquod 
non  inodba  fifci  rationibus  &  vtilitatibus)  fcd  ctiam  ab  optimorum  Prin« 
cipum  propofico  alicnii  cfliet.  Quanqoam  no  boc  ita  volo  accipi  vt  put€  di* 
ftio6Hont  mifc  locom  efle  fl  c6demnattlibcros  ponas  cfle  contcntos  dimi» 
»dia  illaportione  quam  cxlegibus  &  rcfcriptis  gcncralibus  iis  conccdi  pla- 
cuitficd  vt  nccefliiria  (it  liacc  diftintf^io  &  t  bfciuatio,'ii  c]bado  libcri  petdt  I 
jMlicipc  boiia  condcnaii  vniucrfa.  Difticilior  cnim  cft ,  vt  cfTc  scpcr  dcbcr, 
conccftio  &  impetr.nio  iuris  mcic  <peci.ilis  &:  priuilcgiarijquam  cius^uod 
fit  comunc.Ergo  vt  bona  omnia  iibcris  conccdi  opoi  tcat,  ron  iliud  tanium 
infpicicndu  cfl  quis&  (^uaQtus  Ht  numcri.s  libcrorum,fcd  ctiam  c^ux  c^uan- 
titas  lit  pati  imonij  8c  bononiia  ^uorum  conccflio  poftolatur* 


£RROR  QVARTVS. 

D«  mritffd  UiUont  ^  tmttuUtimt  d.$<fipbir9U 

Dqvb  apparcrct  haud  dubiccxillo  ipfoHaJriani  rcfcriptod^ 
quo  nunc  traftamus  C\  vulgata?  leftionis  mendum  fcntcmianj 
&  clegamiam  refcnpti  nonfoedaret«Stc  cntm  voJgata  Icdioks^ 
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fejiores  etUmJi acctperint  vnmtrJa.Q\nh\\s  verbisccrtumcft  rationcm  rc(P 
di  propccT  quain  paHus  fit  Hadrianu>  in  ca  /j)ccic  moucri  fc  numcro  libcro- 
rum.  ScU  tamcn  quis  huius  rationis  fcnfus  Utt&c  <\\.\x  fignificatio  vcrborum 
quibus  ea  ratio  conccpta& cxprcHa  cfl^ncmo  cxplicat,&  Accurfius  noftcr 
quaft  ncn  vidcrit,tacct.Ac  fanc  FaccnJum  cft  cxplicari  nuUomodo  poHuLa- 
ici  cnim  mcndum  manifcftiirimum  in  veibo  mantfeliabunh^vo  quo  rcpo- 
iias>quomodo  rcponendum  cxinimo,»}/V;i;7K>  dttabHnty  fcnicnti j  refcripti  & 
apertilTimicrii>&cIeganiiflima  >  Motum  fuillc  Imperatorcm  vc  in  cafpc- 
cic  pjlcrna  omnia  liberis  condcmnjti  brg'rctur,qu6d  tantus  circc  numcrus 
libcrorum>vi  vcrcndum  non  cffct  nccx  cahbcralitatc^dicarcntur  linguli  c- 
tiamfiibona  vriiucrfa  accipcrcnt.  Id  cnim  cliquod  fignificant  vcrba  \\hnt 
pofleli9res{f\u\s  cnim  fcrat  iis  vcrbis  illos  ctia  fignificari,  qui  no  Hnt  nifi  trcs?) 
&  ilia  rDrfum  didio  qua;  fcquitur  tttafi  quain  aliu  fcnfu  doiiarc  ccrtc  nemo 
poflit.  Nam  fi  difkributiont  totorum  bonorum  hclti  inter  Jibcros,  ficri  po- 
cuifict  vt  ditarentur  finguli  ,  aliccr  proculdubio  Impcrator  rcfcripfiflett 
ncc  libcrorum  quantocunque  numero  motus  fui(Tec.  Qiiam  verb  fici- 
Jis  Sc  Jubricus  Jiic  crror  fucric  vt  pcr  impcruiam  librarij  fcripcum  fic  mauift' 
fi,ibHr,t,^to  co  quod  reponimus  wtmme  dnab»nt  ^j^p^rct  fatis  ex  fi PiiJicudmc 
duarum  priorum&  duarum  pollcriorum  {yliabarum  diCCiunis  iJJius  mant' 
fefia(futiti<mx  &  ex  totidem  fcrmc  Jitcris  conllar.  Qiianquam  paru  m  labo- 
randum  elt  vndc  crror  fluxcrit ,  ciim  &  dc  Joci  fcntcntia,&  dc  emcndatio- 
nisncceffitatcfatisliqucat.  Ncccftquodquis  intcrprctacioni  noJha'  ©bii- 
cia£,N»mis  rciiiotum  clTca  verbis  Pauli  vc  quod  illc  aic  dc  pluribus  /ibcris 
non  dc  cnbus  auc  quatuor,fcd  dc  duodecim  accipiacur.Non  cnim  pracifc  id 
cxigo  vtdaodccim  Jiberi  fincad  moucnduin  I^nncipc  vcdanmati  bona  o- 
mnu  liberis  conccdar.Poirct  cnim  tam  exigufi  ciTc  patrimoniu  ,  vcnon  du- 
bicarcm  quin  fi  dcccm  cancummodo  eirciic  Jiberi,idcm  niJiilominusadmic- 
ti  oporccrec,£x  quantitatcfiquidcm  patrimonij  alitcr  atque  aJitcr  confti- 
tucndum  putarcm  non  ab  intcrprctibus^fcd  a  I^rincipc  cuius  indulgcncia  im 
plorarctur.  At  iiJud  fcmpcr  exi^o  vc  &  infolicus  fic  numcrus  Jibcroruni ,  & 

f)acrimoniumciufmodi,quodlicum  libcrorum  numcro  confcracur  fingu- 
os  libcros  dicarc  non  poflicquanuiis  totum  intcr  cos  difiribuatur.   Itcm  vt 
caconccfliofpcciaJitcr.pccatur  &  impctrctur  ab  induJgcniia  Principis.Nun 
qu^fi  gcneraliccr  iani  obtcnta  llt  co  »pfo  iurc  communi  quo  dimidia  pars 
bonorum  condcmnati  in  omncm  cafum  &  cuiufcunquc  numcri  Iibcris>  a- 
dcoqnc  qunntum  aut  quantulumcuquc  lit  patrimoniu  iibcris  conccdi  ali/co 
folct.Ncque  rcpugnetdiiiio  ilJa;>//»rf/ qua  PauJus  vtitur.Na  cum  ipfi  criani 
intcrprctcs  fateancur  non  vfqucadeo  propric  Inc  fumi  cam  poflc  vt  duo- 
rum  numcro  concenca  clTc  pofiicillud  quoquc  tjtcri  cos  nccclTc  cdplures 
a  Paulo  Jiberos  dici  non  cx  comparaciowe  vnius  ,  fed  cx  comparationc  pJu- 
rium,Id  cfl  qui  fint  plurcs  pJuribus,Ergo  qui  fint  plurimi ,  aut  ctiam  plurcs 
plurimis,qiicinadmodum  plcrumqiie  apud  lacinosautliorcs  amplior  &  la- 
tior  cft  fignificati»  comparaiiui  quain  fupcrlatiui ,  lioc  ell  fi  comparatiuus 
non  poficiuo  fed  fuperlaciuo  opponatur.Ncc  diffimilitcr  in  fpccic  iIIiHs  re- 
fcripti  cuius  mcminiceciain  Marcianus  in  l.jui  in  promncia  57  $-u  D.de  rit. 
#f«^f.  quo  teftacur  Imperator  maucri  fc  diuturnitatc  tcmporis  ,  iufta  quo.j 
Quc  fadi  alicni  ignorantia  &nuracro  libcrorum  cx  illicito  matrimonio  fu- 
6cptoru(ii  vt  oainibus  his  coacurrcntibus  libcro^  faciac  legitimos)  Non  de 

alio 


i 


Digitized  by  Google 


DBCA0.  LXXIV.  ERROR  54) 

JHo  fibevomniiiiiineforciififleputolfrperatoffcin  >  (ju^m  qui  fif  iBaiimat 
$c  ialblinu;  Qualcm  tn  ea  (pt cie  &ifle  vel  ei  eo  poteft  coniici  i|a6d  pc* 
aimot  fiiiKinigiiifii  %Bia  iJfai  naniiaoiiii  iUidti  damflc  propoachH 


£RROR  QVINTVS. 
iMtf  ftrtUnutmm^^i^cim  mfftMtfimh  & 

Onfvt  Ajo  iHorum  crrorc,(jui  putamEtiahodie  /iquisnr 
[orma  (latuti  bonorum  omnium  publicationem  paflus  Ht^c- 
ustamcii  liberis  cafdcm  poniones  tribucndas  cifcqux 
im  ex  indulgencia  quklcm principali >  ftcftaracQ  iore  qoo* 
Jattffnodo  conmoni  tribiiebaiitar,aMqiie  vntuerfa  bona: 
Cplares  lini  quam  duo,  Rcftarvt  illos  qooque  fefalamiit  qQitaa^aam  ao» 
IIMMitorftioaCrar  ia  s  aliorumopiiiioacafictemp.erant » vtncque  patian- 
turlibcros  intotum  fooliari  bonis  patcrnis ,  ncque  rurfumtam  fauorabili^ 
tcrtradari,vt  vllo|caui  vniiicrfa damnati  bona  iistribuant',  ncctam  am- 
pbm  portioncm  quam  habcbanrolrm,  id  cft  dimidiam  partcm  bono- 
rum,fcd  folam  eam  porrioncpi  <j.uac  iure  natura?  dcbctur,  quam  vujg6  Ic- 
gitimam,alij  Icgirimariam  TOCint..Quf  fentemia  cft  lulij  ZX^Txhh^ySm^m 
i.fin.  ^t4t/^.ySjmm.26,viifvubtidlm4f^%  vbi commonem  hancefleatte* 
ibmr,Heprchcnfos  eonomineab  AoconinoTcirauTo  *Denf.Prdninrtti  198;. 
pau!i6  antc  fincmrqoi  rcceptiorem  illam  efle"  ait  qii»  a  nobis  proxime  re* 
iat^eft.  Sed  fitvtraqucfi  volent,communis,vtejuoda]iisplcrifquccafi* 
bus  cuenit  difputanuum  habcamusduntaxaT,vtra  llt  communior.  Nos  bci*- 
lc  probabimus  non  m iniis  hanc  quam  illam  iaifam  cfi'c,Iicot  tennjcratior  cf-^ 
fc  vidcatur.  Non  af  crit  lulius  Clarus,quibus rationibus  eamfulciri  put<Jt, 
iicque  aliasroletincomaiuniboa  opinionibuf  aot  legc,  aot  rattoncali*. 

Suacoiifinnaadisvaldelabonreaorimmorart-f  Ade^  fbit  illenonano» 
^breoitatif  fiadiolus^fcJ  ctiam  communium  opiaioaom  fcr^omaiDni- 
Celigiofus  venerator.  Quafinec  dubitaosouinea  tcmporum  noftrorum 
condicio  fit,  vtquifquis  lurifprudentiam  honorificc  ac  vtilircr  profitcri 
vclit,  r,ihil  aliud  incji.irendum  habcat ,  nifi  c|utd  in  quaquc  quarftjone  ma- 
giscommuniccr  ab  interprctibus  probctur.Vcium  non  cft  diliicile  animad 
ucrtcrc  duas  potiHimilm  rationcs  in  huias&nteottsr-coofirmationf  adducfi 
poU&Vna  eft,qu6d  legitimariila  pordo  com  dHiirenatonrSrer^voio*  pa»> 
fcotom  fit  tibcrit debitasfiioorabiiior  e(!e  vi<]catur  ,  quam  ea  qua^olffm  ea» 
faidulgebtlaprincipatitribuebatur,  Non  foI^qobdfitmiiiortanciuSquar- 
rcgulariter  nttTicns  necnlficerri$cafibus,&'nro  numeroIiBeroruatJ  feniif- 
fe  vfijue  afccdat,  Illa  vero  fempcr  crat  diiniciii,non  minus  fi  filius  condem— 
Oati  Vntcus,qnam  fi  plurcs  libcri  propoiTcrcntoT.  Scd  criam  ouod  iure  na- 
tura!  dcbeatur ,  idc(>quc  difliciliusut  vt  citra  Iniuriam  Sc  lalois  naturar 
U^W^  dycaeg^ur..  Altcn  miodly^od:  ioteiSrccibiia;;  lcgfcoanihBir 
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vulgo  placetjStatuto  poflc quidcm  rainui  quotam  Icgitimx ,  fed  legitimam 
jpfam  iii  totum  tolli  non  pcire :  Quo  admifjo  fruftra  cfl  quarrcrc  dc  huiuf- 
modi  ftnutorum  interprctaiione,An  ca  mcns  ftjtucntinm  fucrit  vt  libcro- 
ram  cjuo(]uc  legitimam  publicari  &  fifco  applicari  volucrintjcum  ncc  fi  vo- 
luifTcnt  atiamen  potuiflent.  Enimuero  qu  am  EjtiJis  vtraque  ratio  fit  >  nerwo 
non  ftatim  Yidcbit,qui  modo  caqujc  iam  difput.uiimus  diligcnrcr  lcgcrit, 
Kam  quod  ad  primam  pcrtincf,  verum  quidcm  cfl:  quod  Pauiiis  noncr  fcri- 
bit  in  l.cum  TAno  7.  inprincip.D*  bon.dAmnat,  naturalcm  rationcin  quafi  lc- 
gcm  quanJim  tacitam  addicerc  liberis  parentum  liereditatem  velut  ad  dc- 
bitatn  fucccirionem  cos  voca  Jo,Ita  vt  cum  libcri  parentibus  fucccdunt  pc- 
nc  ad  propriabonavcniant /.!.$.  Ur^iujD,  de  fHCCtfi.ediSl.  quippe  cjuorum 
domini  iamviuoadhucpatrc  cxiflimcntur/.  infttu i\.  D.de Itler,  <^  pejihum- 
vndcSc  fuorum  hercdum  nomcn  acccpcrunt  dA.  cumratio  :itcmqnc  quod 
Papinianusi>»/Vo'»/'/'f  7.$«i.*D.z/»<i/j^rr.natura:  (unul  &:parei>rum  commu- 
ne  votum  admitterc  libcros  ad  parentum  fuccc(Ijoncm,cum  c  conucrfo  pt- 
rcntcsadbonalibcrorum  folaratio  mifcrationis  admittat  ,  fcd  non  idc6 
confcqucnsfit,vt  inbonis  parcntum  Icgitimam  iure  naturac  libcris  dcbcri 
vcruin  flt,cum  vcl  cx  ipfo  lcgitima:  nominc  apparcat ,  dcbcri  cam  cx  legi- 
bus,ideoquc&:  lcgitimam  appcIIari.Si  enim  iurcnaturx  debcrctur,  non  ic- 
gitiraa  portio  diccnda  crat  fcd  natura]is:Ncc  ruifum  de  Icgitima  ilta  portio 
nc  Paulus  &  Papinianus  fiipradidis  locis  loquuntur,  fcd  de  tota  ipfa  parcn- 
tum  fuccelTionciDe  qua  proindc  diccndLim  clfet  quoddcfola  Icgitinla  ia- 
djnt  intcrprctesjDcbcri  cam  intcgram  iurc  naturi ,  fi  quid  ad  rcin,  pra:di- 
«^ta  Pauli  &  Papiniani  ratiocinatio  pcftiiierct ,  quod  tamcn  ncmo  cx  intcr- 
prctibus  vnquam  dixit,  Aliud  cnim  cft  addici  parcntum  hercditatcni  libc- 
ris  rationc  naturali  vt  Paulus  loquitur  in  ditl.  /,curn  ratio^vc]  quomodo  Pa- 
^lnhnui  in  l,  nam  et/i  i*^  in princip .  De  inoff.  tejlitm.  ob  naturalcm  parenrum 
crgalibcros  charitatcm,Aliud  veroDcbcri  cam  iiirc  naturar.Nani  fi  ius  na- 
turi  hoc  faccrct  nulla ciuilis  ratio  poflct  faccrc  vt  a  parcntum  hcrcditatc  li- 
bcri  arccrcntur,cuin  ncino  ncfciac  iura  naturalia  cflc  immutabilia ,  ncc  vlla 
juris  artc  corrumpi  poflb  /.  eas^.i» fi/j.D.  de  capitminnt.^.v/tim.  Injbtut.  eod, 
CiT^  .vlt.In/f.  deiur.natur.^ent.  fs)  ciuil.  Pra-tcrca  non  cflet  ius  hoc  proprium 
fuoriihcrcduquod  iurisciuihsnomcn  cfl,fcd  ad  omnes  Iibcros  ctia  cmanci- 
patos  pcrtincrct,  quo*  fcilicct  natura  a:quc  ac  fuos  agnofcit.  Quippc  cui  funt 
incognita  nomina  lila  fuitatis      cinancipaiionis ,  qua:  fola  Icx  duoilccim 
tabularum  pro  familiarum  diftiinflionc  vSc  confcruationc  introduxit.  Lt  ta* 
inen  ccrtum  cll  prudentcs  noftros  quibus  locis  loquuntur  dc  pjtris  {\.\cci:f-' 
Conc  libcris  addicla  non  nfli  dc  fuis  hcrcdibus  tradbrc,  d.  1.  c\im  ratio  d.  /.  $n 
/HtSi\t  fignificcnt  non  idem  in  cmancipatis  dici  polTciac  proinde  cx  ciuili 
iurc  id  fici  i  non  ex  naturalf,  liccr  llat  ob  rationcm  naturalcm.  Nam  vt  alibi 
fxpius  monuimus,Non  qucmndmodum  iusnaturalc  nullum  eft  fine  rationc 
naturali.Sic  e  conuerfo,naturaIis  qua:Iibct  ratio  fufficicns  eft  ad  confliucn- 
dum  ius  naturalc  ,  Ncc  contranuni  cft  quod  dc  cn»ancipatis  non  miniis 
quam  dc  fuis  hcrcdibus  loquitur  Vlpianus  1«  d.l.i.  jj.  Uroins  D.  de  fueeejf,  r- 
<<i^.cutn  ait  largitis  tc;npus  pirentibiis  hbcrifquc  tribui  pcrenJa:  bonorum 
pofl*e(fioBis  tribuia  pra:core,quod  arclandi  non  erant ,  inquit,  qui  penead 
propria  bona  vcniunt.Nam  pi artcr  id  quod  locus  i  lc  prob.iret,  Etiam  libc- 
torum  fucccffioncin  iure  natui*  debitain  cffe  parcntibus  j  dc  quibus  co  lo- 
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VIpiaiiuS)non  minusquam  dc  Jibcris  loqiiitur,  illud  etinm  confTac  Pnt< 
forciiiin  co  iure  cjuod  introduxic  Dc  bonorum  poncdlonibns  non  aliara» 
tione  parcai  caufam  taccrc  cmancipacorum  &  fuorum  hcrcdum^quam  quia 
rerciHdic  primilm  capitis  diminutionem  illam,  quar  pcr  cmancipationcm 
•contintniij^.J.JI.Tf'''*^'"^^*'**'  Z).</r^tfff»r.p<i/?.«fl/r.  tab.  Qua  refcina  >  rclin- 
quicur  vc  nullaintcr  fuos  ^  emancipatos  dirtcrcntia  fuperlir,quod  ad  crtcwlu 
(iJCCc(Iionis,ncc  fimiliccr  quanii^madpaircm  HMo  cmacipato  fucccdcnccmj 
^uia  puilicfciiramcmancipationem  pcrindc  habctur  filius  acii  fcmpcr  ma. 
ii^rct  in  potcftate,  vtpcrinilc  vcrum  ficctiampatrcm  cum  fucccdit  Hlio  c- 
tnancipaco  vcnire  ad  bona  penc  fua  &  propria>quoniam  (1  filius  in  potcdate 
manltirct,omnia  quxfiuilfct  patri  l.x-D  fia  pgrent.^uu  mnfinm.fir.  /.pUcei  79. 
D.de  MC  juir.hfred.Lx  coquc  intclliginius  magis  cx  iurc  &  potcfbtc  fuitatis^ 
quam  cx  iiacurar  lurcUcfccndcrcvt  parentum  hcrcditas  Iibcrisaddicla  exi- 
itimctur,  Cum  codcm  tcrc  iurc  apud  Prarcorcm  ccn/eantur  parcntes  Jiberis 
fucccdcntcs,  quoJibcri  fucccJcntcs  parcntibus,tametli  contracommunc 
fuuin  &  natura:  votum  parentcs  libcris  /'ucccdanr,i^./.;7ir7n  et/i.  Aliud  nimi- 
rum  cft  fucccdcrccx  voto  parcntis,aliud  vero  fucccderc  ex  dcbito,  &  rx  iu»- 
ris  fiuc  naturalis,fiue  ciuilis  aui  pra:torij  neccflTiratc.Nec  cgcrcnt  voto  parc- 
tum  &  nat  jrxjlibcrijfi  parcntum  hcrcditates  iis  iurc  naturar  dtbcrentur.  At 
neque  reparadxhac  paicc  ciTcbc  fucccffioncs  mjtcrna:  a  patcrnis.  Nam  cum 
non  minus  matri  quam  patri  communc  illud  fit,  vt  hcreditatcm  fuam  libe- 
ris  communibus  aJiqnan  ^o  rcliclam  vclint,cc)que  ccrtiixs  &  iuftius  matcrna 
hcrcditatcra  fpcrarclibcTi pofTintquam  paternam  ,  quod  matcr femper cer 
ta  cft,nonctiain  pater  l./jHiAfemper  ^.D.dtintuj  vocAnd.d./.uitn  ct/i  a././cri- 
fto  §.\,/,^.D.  de  CHrAtfurtof,  Nihil  ccrcc  caufx  cft  cur  non  tatcndum  Jlc  ma- 
cernam  arquc  ac  paiernam  hercditatem  Jibcris  dcbcri  iure  naturx,  (i  verura 
eft  paicrnamco  iurc  ipfis  dcbitam  cflc.  Vtrumquecnim  pcrindc  &'  mtionc 
naturali  nititur,3c  voto  purcntum.  Atqui  de  matcrna  hereditatc  nihil  vfqua 
talc  proditum  cft.&:  fupradtdi  omncs  loci  dc  pnrcrnis  tantuin  bonis  loquu- 
tur,nondcmaccrnis,qutaroemina:  non  habcnt  fuos  hcrcdcs /.1/?«^  ^.^.adre' 
/iMmentA  D.de  honor.pojf.contr  tabu/./.mu/terem  '^.C.de adopt.  Jdcdque  nimi- 
rum  ccrti  iuris  fempcr  fuit,dc  bonis  matris  deportatat  nullam  portioncm  li- 
beriseius  concedendam  cffc ,  vc  difcrce  fcriptum  cft  de  bonu  C.  debonHt 
profcrtpt.Ciim  igituralio  iure  paccr,alio  matcrhac  inrc  ccnfcatur,  Apparet 
cuidcnciirimc  noncam  nacuraliquam  ciuili  iurcficri  vt  patcrna  hcieditas 
fuis  hcrcdibus  lolis  dcbita  cllc  dicatur.  Adc6  vt  ncquc  Pr.Ttor,  qui  tamcn 
p0tifl[imi\m  nacuralcm  a^quitatcm  incuecur,  dcc  vnquam  bonorum  pollcf- 
nonem  ex  capitcVndc  Iibcri  petcncibus  libcris  matcrnam  fucccfl[ionciii,fed 
excapitc  Vnde  lcgitiini,qiiiaiion  fuo  lurc  lucccdunt  matri  Iibcri,quomudo 
fui  hcrcJcs  patri ,  quos  coiiftat  nec  Indigcrc  vt  inrcftati  pairis  hcrcdiras  iis 
pcr  legcin  n.tab.dcfYratiir^fcd  fucccdunc  iurc  ciuili  cx  SC.Orphiciano  fi  le- 
gicimi  fint  Iibcri ,  &  cx  lcgitimo  m.-icrimonio  w^u  /ege oeneraUter  P.vnd» 
legti»  auccxcapicee  JiJti  l^ra?toris  Vnde  cognati  fi  Jintrpurij //•^.  1.  ^.yi  ^«4 
pr€g>imis /.\./.fi f^Hrym  D.vnd.cog^iat.Cur  nd  vcro  Vndc  Iibcri  tiim  (int  Jibc- 
fi  non  miiuu  im6  ccrtiu5,vt  dictu  cft,matri.-  quam  patris?Nrpc  quia  pr^cor 
ca partc Ciiidi  Vndc  Iibcri,non  omncs  Iiberos  vucat,fed  cos  tjntum  qui  vcl 
finc  fui  heredcs,vcl  futuri  crat  fi  cmancipacio  no  incerucni/fciiln  quonumc- 
ro aoB  fuuclibcrirclpedu  macris  fcd  pacns  cancuaiJFalfum  igitur  cftquod 
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noftri  pro  ram  vero  habent ,  parctitum  hert<Hu(«s  iure  iMMne  libetis  dckl- 

tas  Cilc.  IIlLid  vcro  falfius,  legitimam  portioncm  qux  inofficiofi  teftamcnti 
querclam  cxcluilit  codcm  iurc  naturac  dcbcri ,  Cum  rationc  Icgitimac  njliil 
vnquam  intci fuci  it  an  in  bonis  patcrnis,an  m  matcrnis  C3  pticrctur.  Sem- 
per  aucctn  valde  intcrfueritratione  fueceffionis  an  depaterua)  an  verb  de 
inatirntfaj^ercturtvt  oftentbarM  ipmmod^  ^^f^th^mk^r  Hfir ^ot  tnf^i- 
tucndus  erat  4  patne  fibus  vctohcreiHmlui  ftyiiJtiil  adttiMllto^  Ht^nJ^ 
rttteftamentum,  non  ctiam  a  matrc  cuitttpraeteritiofiro  cikltiiilMpnc  ha- 
bcbatur  TitMexhereiMn,  Injl,  £t  quamuis  rite  (tGto  teftaitlento  perin4^ 
arccatur  fllius  a  qucrc!a  contra  tcftamcntum,fiuc  p.itris,  fiuc  matris  propo- 
ncnda  li  mojo  cjuartain  bonorum  partem  quoc|uo  rclnlti  tiiulo  acccpcrit, 
jnfpeclo  lure  vctcrc,  Prius  lamcn  quam  inductuni  cllct  qucrcla:  rcmcdium 
iiue  per  legrm  Giiciam>vt  vult  CuiaciuS}(Iue  quodnos  ma^is  probamus,pcr 
4nterprcatioaea»fnRiMCuai9An  Bdfi  OKlufi  cfantliberiooatiwiid^  a  lcgi- 
tima,Mcthu»^  «aiucrfa  fucceffioncfiae  ahcrQlati  letfe»t  jubtakmmi 
patre,quariiaifl''ihie  caufa,  fiue^  miiTiin  irfiiim  prri  1 1  iii? ftiiiiinipiilirit iili 
tum  debitain  liberis  fuiiTc  legttimam  iurc  naturae  in  bonis  parcntum ,  aut 
iprim  quoquc  parcntuni  fucccfTioncm  ?  Quod  fi  wequc  fucccfllojncque  lc- 
gitima  co  icmporc  dcbita  lis  crat  iurc  natura:,  An  torre  adniittcmus  iu$  ali- 
quod  natura;  poRcrius  tandem  emcrlilic  ex  quo  capcrit  non  moU6  lcgiti- 
lBaporao,rcd  ipfa  etiam^afentQai  ruccciHo  liberis  dcbcri? . 

2)i  Jtfferentid  tertienis  efnt  dehtmr  liherit ,  ^  eins  fng  dehmrpm* 
m^n^inimie  Uberti  condernnatiyEt  dt  fmiUff$famm 
hertdmmbatinrt» 

£  D  etfi  veram  cfTet  dcbitam  ede  parentnm  focceflinBcw 
bMte^hitimMnt>lrikcfB  legiHmnm  in  bbnic  piMtBiii 

portionfcm',  MaJa  tamcn  cHct  iTla  interpretum  coIlecHo» 
ob  eam  caufam  falua  eife  dcbcac  ralcem  iegitima  ifta  porMo 
_  inbonis  condcmnati.Hoc  cniii)  fi  ita  cfTct^Non  crgo  debue- 
r.nolim  niarcrna  fucccrtio  a  patcrna  fcp  :  ^tti}.  l.dc  ^aww,  Ncc  rurfusalia 
portio  libcris  coneedi  cx  indulgentiaprincipali,quam  qux  iegitimam  arqua. 
rettquod  lamcn  faftum  non  cft dMtnmrnri;  Sic  enim  obferuabatur  in per- 
fona  pationi »  fi  foiit  libcitua  boncfrom  pkblicattonem  panus  fefltt  >  tm 
criperetur  patrono,  quod  Ss  haMtotus  cnt  in  bniiif  liberti  fi  Itbcrtas  ttBtf» 
^dcccfrdTct^at  reli^uatant^m  pars  qux  ad  mantKnifTorem  pertiacre  Boli 
'pdtcrat,  fifco  Vihdica^ctur  <^  Ar^.nlM  rntie  f,  fi  in  MertifmmS^ett  quia  pa- 
frDnoful  portio  vcrc  dcbeturnullis  exiftcntibus  liberis,  non  quidem  iure 
tiaturaeautciuili  fcd  prarrorio ,  quamuisnon  finc  rationc  naturali  A  i/fltTfof, 
tit.D.de  hnMhrt,\b\  paniin  hxc  dcbita  portio  appcllatur :  Quod  quamuis 
de  legttima  quo^uc  portionc  q  libufHam  locis  fcripttt  iit  i/t  in  l,  l^MPhhMnm 
^,f.qumimmatm4kittnoft(fl,  (^QiSedcbltfl  nacMFite  totaaitlkiftilHUMs 
^l»fmmt^%,vhXjt^  loHgi  fliii€illBieikra  iddmvMcriMet^ilcfllMt 
fdtt  dcbcttHT  abfoiiiMcd  ir»lhbti»iailto 

tk 
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cft  ad  cffc(5lu  cxcJudcndae  qucrcJa:  inofficiofi  tcftamcnti,poA^uaiuit  rcmc,- 
dtum  tllud  incrodu^uadparcntuinimpictatc&liccnciam  niiniam  quaabu,- 
tekACur  cocrccnila,cum  antcainaudjtu  ctlct  nomc  Ic^itimz>tajitum  abcratp 
vt  iiuc  rucccflio  ipfa  tota  patris  vel  macrisjnue  fuccellionis  portio  aliqua iu- 
re  vlJo  libcris  dcbica  diccrctur. At  patrono  dcbeturomnimodo  dimidia  por 
tio  in  bonis  libcrti  linc  libcris  dc^ndi  i  dac^uc  illi  prxtor  dimidiai  partis 
bonorum  ponciTioncm  concra  cibulasidummodo  adilt  lioc  vnum,vt  cx  li- 
bcrti  teftamcnto  Jicrcditas  adita  Hc  t  aut  bonorum  ponrcflio  petita  d.  HUh^ 
/^.tn  pnneiff.  D.dthMoi\poJf,fMrr.fdif.l.^.f,vtp4trifnus  D.  de  hn.  Itbert.  Con- 
fcquens  igicur  cfi,vt  quo  cafu  dequcrcla  mofficiofi  tcftamcnti  traftarc 
Donpotcfl,  ncciilud  dicipoflit  Icgitimam  aliquam  Jibcris  dcbcri.  Acqui 
non  potcll  Jibcris  compctcrc  qucrcla  mortiio  patre  condcmnato,non  ob  iti 
folum  quod  ccftamcntum  nullum  cfTc  poceil  hominis  ad  vliimiim  fuppli- 
cium  damnaci,aut  dcportati,vc  pfobauimus  in  fupcrioribus ,  fcd  ctiam  i|uia 
Don  alio  cafu  proponi  qucrcla  potcil,  quam  quo  non  (it  rclifta  portio  qua^ 
relinqui  potuic  <Si:  dcbuit  cx  bonis  dcfunvfli  qu«e  is  morcis  tcmporc rclique- 
rit,&excomparationcciusquodab  inrcil^to  habitufus  fuiriec  is  qui  vu^ 
conqiieri  d.l.cum  tjHJirttur  6.C.de  tnoff.te/f.^uUa  porro  bona  rclinquere  pot 
tc{lmoriensis,qui  viuus&  bonaomnia&ciuicatcm  amific  &  ius  quoqu^ 
habcndi  hcrcdis  ab  imcftato.Non  cft  igitur  quod  hoc  cafu  dc  naturali  dc- 
bjtoIcgitimattradt,iri  queat,  vt  ncquedc  querelainofficiofi  teftamcDti^Cui 
ncc  locus  ciVct  ctiamfi  non  amiiTa,  fcd  intcr  viuos  donata  cflcnt  boiu,  ita  vt 
boc  cafu  nc<cflc  fucrit  induci  remedium  qucrcJa:  inofiliciofz  donationis  vt 
firausperdonationcm  faifla  querclac  inofficiofi  tcftamcnti,vindicaretur  /.l^ 
Wr.C^p^^C.^fM/iitfff^rErgo  Fateamurquod  reseil,  ratienem  ob  quaiD 
olim  diinidia  porcio  bonorum  condcmnaci  libcris  tribuebatur :  non  illam 
hiifle  qubd  ca  portio  iurc  naturar  debiu  vidcrctur  pr*fcrtim  cum  duplo  Ic- 
gitima  portioncm  cxcedcrcr,nec  ab  initio  ita  folcrct  obfcruari  vt  portio  a- 
Jiqua  libcris  conccdcretur,fcd  hac  vna  quod  inhumanum  vidcrctur  ob  deli- 
&um  patris  in  fummam  cgcl^atem  dcuolui  Jibcros  innoccntcs ,  &  quibus 
ncqueculpa  vlla  propria,ncque  parcrnum  crimen  potcratimputari.  Qu^  rji 
tio  folis  conucniebic  fujshcredibus,qui  quoniam  iurepatrixpoteilaiisiiTi 
pcdicbantur  ncpofl^nt  fibi  quicquam  acquircrc  patre  volcntcjibi  per  eos 
acquiri,m.incbaMt  fanc  nudi  &fiiic  bonis  vllis  fipaternis  omnino  fpoliaren 
tur.Indc  ficbat  vt  cmancipati  ad  cam  portioncni  concclTain  npn  admittcrc- 
tur  cum  fuis  hcrcdib.fi  no  bona  fua  orania  confcrre  parati  cffcnt  l.fi depmd^ 
tM  %,C.deboH  pro/cripr.hcm  vt  adoptiuis  Jiberis  c^dcm  portioncs  qu^e  nam 
ralibus&iegitiniisconccdcrcntur.dumncinfraudcm  fifci  fatfta  clfct  ado- 
pcio  d.l.citmrsHo  §.exbonuyt^mdL  cuin  adoptiui  fiat  fui hcrcdcs  pacri  adopta- 
tori,ciqi  acqiiirat  omnia  iurc  potcftatis,n5  alia  bona  /pcrare  vJIa  pofiiit  qua 
cx  pacrisadoptiui  IublUntia,&  ita  ficrct  ncccirurio  vt  acque  fumma  cgcftatc 
laborarcntfi  noniis  pcrindc  ac  caeterisfuis  hcrcdibus  naturalibus  &  lcgiti- 
mis  cx  humanitaic  fi.bucnirctur.Rurfum  vt  Iiberis  matris  condcmnat^  nul- 
Ja  portio  ti  ibucretur         Aj»/i,quia  ciiam  poil  pubhcata  matcrna  bona 
omnia,poterant  iis  fufficere  patcrna.Dcniquc  vt  ncquc  nepotumcxfiliabus 
pr£dcfu««5lis  fupcriliium  ratio  vlla  habcrctur,rcd  corum  duncaxat  quit^c 
filiis  pr«dcfundtis  fupercircnt  l.ejndndo  (juis  io,W,/w.Qui.i  fciJicct  cura  «c- 
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Jign  fc.lpen.DM  /iif.Afinof.\Q:c6u  iio  crat  nc  amiflTis  bf;nis  omnib.  aui  ma;* 
terni,fainepcriict,qui T>ona  patrisomnia  rctincbat.In  fuma  nullo  cafu  fuif- 
fc  dcbitas  libcris  porrioncs  illas  cjua:  iis  cx  principali  indulgctia  cocedcba- 
tur,apparct  vcl  cx  ipfis  nominibus  indulgcncia-  &  conccflionis.Nam  ncquc 
indulgcri,ncquc  conccdi  diccrctur  quod  iurc  aliquo  fiue  citil'>ri.uc  naturait 
dcbcrctur  iJonart  %\.dereg.  iur.  &  quamuis  admittcrcm  cjuod  totics  ncga- 
uijdcbitam  cllc  libcrisa  parcntibus  lcgitimS  aliqua  portionen',Eflct  tamcn 
ratio  ineptiflima  fi  quis  cx  co  infcrrc  velIct,conccdendam  igitur  illis  cfl^e  le 
gitima,quia  licct  piirftctur  portio  exbonis  condemnati  parcntis,  non  rama 
a  parente  priftatur,fcd  a  fifco.poftqua  is  bona  damnati  omnia  rurc  fuo  oc- 
cup2\ik.4J.fi  deportaiMJ  S.C.Wr  hon.pro/cripi.UiarLic  dcbitam  a  fifco  cam  cflff 
oporterctjVt  conccdi  cam  quafi  dcbitam  nccclfc  cflct.ln  coquc  vurfum  6\L 
fcrt  portio  illadimidia,qu2libcriscondcmnati  a  fifco  conceditur  ,ab  illa 
quar  patrono  rclinqucda  cft  cx  bonis  danati  l.bcrtini.Non  enitn  a  fifco  hxc 
conccditur,fcdpatrono  primiim  dcfcrtur,  nccquicquam  vindicatur  fifco 
priufquam  patrono  fucrit  fatisfaftum  d.§./iin  lttertintim:c\\}X  diftcrcntiano 
tmda  raaximc  eft,fcd  magis  ratio  diflcrcntiar.Quia  ponio  dimidia  dcbetuf 
patrono  in  bonis  hbtrti  iurc  cuiufda  obligationis,&  imagine  ^uadam  focir 
tatisiVt  quod  viuus  folcbat  focictatis  nomine  prarftare  idetiampoft  mor- 
tcm  fuam  prarftarct  quemadmodum  fubtilitcr  ratiocinatur  Vlpian.  ind.l.u 
f,vlt,DJe  hm.libert,  At  portio  ncque  lcgitima,  nequc  alia  vlla  debctur  li* 
bcris  a  parcntibus  iurc  naturx  fed  tantijm  cx  voto  naturat  quomodo  Papini 
n  .fter  loquitur  in  d.I.fcriptoin fin.f^nd.hher.c\uo6  longc  diuerfum  cft.  Ncc 
«nim  votum  illud  ob'igat  quod  nihil  nifi  dcliderium  cft ,  iua  autera  naturx 
obligaret.Ac  ccrtcfi  naturadcbcre  is  dicitur  qucm  iurc  gcntium  darcopor 
tct  /.citm  amp/ins  184.^.//  natttra  dehet.de  regul.iur.qu^  frontc  poflunt  libcri 
diccrc  vllam  fibi  Icgitimam  dcberi  iurc  gentium  fiuc  a  parctibus,fiuc  in  bo 
nis  parcntum  ,  cum  feftinarc dicatur  contra  ius  gcntium  quifquis  lam  im- 
probus  cft  vt  follfcitus  fit  dc  hcrcditatc  viucntis  d.l.donari  irf.a/ias/.^uidan»^ 
f.donatimem  D.de  donat.cu:imCi  non  de  vniucrfa  fucccflione,fcd  dc  Icgiti- 
roa  fola  cogitct?      .fi  iraptthere  *DJe  collat.hntr. 


JUk 
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De  /e^itima fMy/ataptrftatutumextfuoirrogataftpatru 
fimp/ietter  nnfi/catio  honorum. 

^  A  T I  o  altcra  cft^qua  diximus  moucri  plerofquc  intcrprctuj 
Vtlcgitimam  dcbcri  putent  Iibcris  cius  cuins  bona  pcr  fta- 
tuium  fimpliclrcr&indiftind^confifcata  fint  nuIlaJibcro- 
rum  memione  fa6Ja,quia,inquiont,ficri  non  potcft  vt  Icgitii 
ma  pcr  ftatQtunrtoIlatur  in  totum,Prarfcnim  ca  quar  libcris 
&  dcfccndcntibus-  dcbctur,  vtpotc  qu«  non  tamummif^w 
¥ationrs,&  arquitatis  ratione,fed  ipfo  etiam  natursc  iure,  quodimmuta- 
ttlc cff,debira  cflc  cxiftimctvir.  Scd  ea  quoquc ratio  &  falfa  eft ,  &  ad  proi- 
jolitam  q\i«ftioncm  panim  accommodata.  Falfa  cft,quoniam  vt  iam 
$uta8iiDus  i»:  £rm- h  DccsMst^y  cum  Jcg^itimrniliil  aliud fit  quam  pop. 
s    j  'j .  V  ti« 
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tf(j  portionis  abintclUtocontingcntis  /.  ejMtnHper  i\*C.dt  ir.offtc.tefiMmenu 
confcqnens  omnino  cll  vt  Statuta  » tjuar  potcitatcm  habciit  diiponcndi  dc 
fucccmonibu»&  hcrcditatibus,ctiam  dc  lcgitima  libcrc  acpro  arbitrio  di- 
fponcndi  tacultatcm  habcant,  ac  proindc  iilam  in  totum  cjuocjiic  toJlendi, 
Cuin  ficri  ncqucai  vt  ci  qui  a  lucctffionc  in  coium  cxchifus  cft  lcgitima  vl- 
Jadebcjtur.  Hinc  efl:  qnoJ  non  priils  ccepta  cH  libcrisdcbcii  Jcgitima  iq 
bonis  matrum ,  quam  cx  SC.  Orphituno  cccpcrint  libcri  fucccdcre  ma- 
tribus  ab  mtcftatOjciim  antca  non  fiicccjcrent ,  tanquan)  qui  ncqnc  fui  cf- 
fcnt ,  ncquc  agnati ,  vt  luftinianus  rctcrt  i»  ttt.d»  SenMHfc.Tert^H.(tr  De  SQ. 
Or^fci/.//V?»f.Item  quod  ante  comparatam  &introdu6:^m  qucrcJatn  inob- 
ficiofi  tcftamcnti  fiucpcr  lcgcm  Giiciam,vt  crcdidit  Cuiacius,  fiuc  quod' 
probabilius  fcmper  c  xifiin.aui  pcr  intcrprctationem  prudcntum  ad  Jcgcm 
U.  tabul.  nulla  libcris  in  parcntum  bonis  lcgitima  dcbcbatur ,  nequc  \ ero 
quarftioni  dc  legitima  locus  fieri  vllus  potcrat ,  dc  qua  tum  agi  cceptum  cft^ 
cum  dc  qucrcli  morticiofi  traclari  toepit,quam  (cilicct  fub  ca  vcJuti  condi- 
cionc  prudentcs  induxcrunt ,  &  proponi  pofle  voJucrunt ,  fi  qujrtam  non 
haberent  libcri  aut  alia:  pcrfonae ,  quibus  ab  inteftato  vel  tota  fucccflio,vcU 
pars  fiicccflionis  dcbiia  fuifici.   Illud  cnim  duntaxat  primiim  fiicrar  indu-, 
dhim  ,  vt  libcros  qui  in  parcntum  potcftate  elTcnr,aD  iis  vcl  inftitui,  vei- 
exhcrcJari  neccftc  cflct  vt  tcftamcntum  valcrcr,  non  etiam  vt  portioncm 
aliquain  fiuc  quartam,fiuc  aham  iis  exhcrcdatis  rclinqui  oporicref,fiuc  ad' 
Implcndam  tcftamcnti  folJcnnit3rem,fiue  aJ  impcdiendum  nefubucrti  tc- 
&amcntum  qnandoque  poflct,  nondum  indudo ,  vt  dixijremcdio  quereJ^r- 
cui  necaliud  caufam  dcdit ,  quam  quod  nimia  illa  libcros  pro  arbitrioex- 
hcrcdandi  licentia  parcntcs  paftim  abutcbantur  »  cxhercdando  cos  vt^ 
plurimumfinccaufacofciliccttcmporcquo&  occidcre  illos  impunc  po-f 
tuiflcnt,  quomodo  Pa^lus  noftcr  ratiocinattir  m l.in fuuw.  D.  delthertp 
f^pofihHm.   Quod  fi  cx  hisapparct  aliquoJ  hi?flc  tcmpus- in  quo  fic  ob- 
fcniabaturvt  lcgmmanulla  dcbcri  crcdcrctur  ne  quidcm  liberisinbo- 
nis  parcntum  ,  Plane  non  video  quiJ  obftct  quominiis  poffir,quifquis  c6- 
dcnJarlcgispotcftatcm  habct,ctiarn  hoJic  faccrc  vt  eodcm  iurc  vtantur 
libcri  quoquc,acmuIt6ni3gisca?rcrifcpofiRntIcgitim.im  vllam  pctcre^ 
inbonisprifertim  coruni  a  quorum  inieftatorum  fucccflionc  pcnitus  fint 
cxclufi.   l  r  vcrb  ita  obferunri  in  Gallia  cdido  contra  matrcs  in  eam  rcm 
exprefTimfado^prattcrquam  in  Dclphinali  prouincia,quf  ius  illud  admittc^ 
rc  nunquam  potuit,  Itcmqucapud  Ai  guftanos  noftros  gcncraliiw,nc  pa- 
rcnrc^  in  Iibcrorum  bonis  Icgitimam  aliquam  habcant ,  notifljmum  cft, 
&  cx  conftiturionibus  Rcgiis  ,8c  er fcriptis  moribus  Auguftanoruinrldque 
nos  fupradtxf^a  DccaJc  iam  momiimus.   Et  quod  noftri  diftincuunt  quo- 
nmlcgitim»  a  toia ,  quafi  quota  minui  poflit  pcr  ftatutum,  fed  non-  tollc 
tota,  Sciunt  hercIe,iudicio  mco,parnm  fubtilitcr.  Non  cwim  magis 
natura  cft,  nec  minus  cx  legibus  vrfiiiuslt^itiinam  aliquam  habeat  in  bo- 
nisparrisvcl  matris,quam  vt  ca  lcgitima  ht  qnarta  fcmper,vt  oliiii ,  aui 
vt  hodic  tricns  vcl  fcmispro  numcro  liberorum  ;  nequc  mmus  legitimd 
cft&  diwitur  portio  illa  quar  parcmibus  debetur  inbonis  libcrorum,  aut 
fratribus  in  fucccffione  fiatris  qui  tuipcm  ,aut  macular  alicuius.  nota  a*- 
fpcrfnm  hereacm  inftiruit ,  quam  quz  libcrisin  bonis  parcnturo  ,  cin«> 
tamcn  ncmo  diccrc  bcuc  poffit ,  x^iuturtli  iurc  ItpUnMS'  iftas  «njnc» 
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debitas  cHc  Parentcs  enim  folaratio  miferacjonis  a(itnictit&  ^uidcm 
contra  votum  commune  &  naturx&parcntum »  vtfarpius  diximtis  cx /f^f 
etfi  15.  D.  de  tnnjf  te(lamen$.  i.fcnpto  j.^.vliimo  D.vnd.ltif^r^  Tantum 
abclk  vt  pu(Tic  dici  vllam  iis  debcri  legitimam  iurc  nacurac  :  Fracrcs  vcr6 
adijacrclam  inofficiofitcftamcnti  co  dcmum  c.ifu  quo  turpis  vcl  quoquo- 
moio  notata  pcrfona  hcrcJ  inftituta  fit ,  fola  ratio  arcjuitatis  inuitat ,  &  pu- 
blicac  honeftatis.  EttamcnomncshcC  portioncspcrindc  dicuntur  Icgui- 
vnx  ,  quia  acque  omnibus  commune  illud  cflvc  ex  Icgibus  debeancur. 
Qaod  auccm  aJfcrri  folec  exl.  vUimn  D.de  hnui djtmndtorsimt  rationcm  na- 
turalcm  quafi  Icgcm  quandam  ticicam  addiccrc  Iiberis  parcncum  hercdi- 
tatcsiVC  cx  co  intcratur,quod  pandm  noflri  infcrunc.  lurc  igitur  nacura;  le* 
gitimam  libcris  dcberi ,  quam  parum  ad  rcm  faciat,  iam  fupra  oflcndimus* 
Faifi  igitur  ci\  ratio  illa  quam  noflri  adfcrunt  vt  probcnc  Icgirimam  ftatu- 
toin  totum  toUi  non  polfc  quod  iurc  naturx  dcbcatur.  Quam  vero  pa^ 
rumfitad  propoficam  quxllioncm  accommodata  ,  quod  ctiam  proban- 
dum  nobis  ci\ ,  Apparct  cx  eo ,  quod  etiamH  tam  vcra  cffct  quam  faifa  c(l, 
lieri  tamcn  cxca  non  poflet  vt  co  magislcgitima  aliqua  libcris  dcbcrctur 
cocafu  quo  pcr  llatutum  irrogata  itc  patri  fimplicitcr  con£fcatio  bono» 
rum.  Tunc  cnim  dc  Icgitima  auarrcndum  cft  ,  An  tolli  ca  in  totum  poffit 
perftatutum,  Cum  ftatuto  pronibcrcntur  iibcri  pctcrc  lcgitimam  in  bo- 
nis  qujc  patcr  mortis  tcmporc  rcliquidct,  Quo  dcmum  tcmporc  quarri 
potcft  de  poncnda  &  incunda  legitirnar  raiionc/^^f  citm^udrttur  6.C.  de  inof- 
fie.  teftMrnent.  At  in  propofita  qu.xftionc  nihii  talc  iradari  potcil:.  Conti- 
fcatio  fiquidcm  vntuerforum  bonorum  cHicit  vt  nulla  bona  moricns  pof- 
fjt  relinquere ,  qui  omnia  viuusamific,  ac  proindc  vt  nihil  iStcx  quo  icgi- 
tima  prarftari  &  deduci  queat:  Ntfi  fortc  qois  vclit  diccrc,nec  illud  pcr  Ita- 
tutum  Hcri  polfc  vt  bona  condcmnati  omnia  pnblicencur.  Quod  camcn 
fuerit  prorfus  improbabilc.  Quidni  cnim  polHt  hocficri  pcr  ftarucumt 
quod  ctiam  rcmota  ftatuti  potcftatc  ficrctcx  iurc  communi  ,  tum  quoquc 
cum  portio  dimidia  libcris  clfcc  confcruanda  vcl  potius  tribucnda  ?  Ncc 
enim  quod  ea  portio  Cnbuicur  liberis  cx  indulgeniia  Principis,  facii  aut 
impedic  quominusbona  condcmnaci  vniucrfa  publiccniur  &  in  fifcum  co- 
gantur,Idcoquc  &  indulgcntia  Principis  ncccftaria  cft ,  &  portio  illa  per  fi- 
lci  m3nuscapicnda,vtdiximu$in  przcc dcmibi\s  ex  /e^./i deporrdtu^  8.  (fr  /^. 
fua^do  jtiis  lo.C.de Ironis profcript,  Nulla  ergo ,  ncque  iuris,nequc  arqDiia- 
tis  racio  patitur  vt  propter  condcmnati  iibcros  prohibcaniur  fbtucntcs 
poenam  irrogare  publicatiGnis  vniucrforum  bonorum  ,  folaquc  ilia  fupcr- 
cife  quarllio  potell ,  An  cx  iis  bonis  omn.buj  tradari  portio  aliquaiiberis  a 
fifco  cribuenda  fit ,  quomodo  cx  iuris  communis  ratione  oli m  tribucbatur. 
Cztcrum  quin  ftatucoprohibcripoflit  ncquatribuacur,  dubitandum  non 
cft,  cum  li  quando  tribujtur ,  non  fi.it  nifi  cx  indulgcntia ,  quam  nccclfc 
cft  nomcn  fuum  amitreic,  quoiies  ab  inuito  cxcorquctur  ,  quod  non  ni- 
fiab  indulgcntis  liberaiitatcproficirci  dcbcrct :  Alioqui  diccndum  cffct 
non  modo  ic^itimam  portioncm  qu^  dcbrtur  libcris  in  bonis  patris  con- 
dcmnaii  pcr  itatutum  colli  in  totum  ncnpofli: ,  fcd  ncquc  iliam  quac  viuo 
condcmnato  tribucnda  cft  liberiscius  a  fifco  ,  qunm  tamcn  ncmo  dixc- 
Vitdcbitam  cflciurc  naturar  ,  ciim  fit  ilia  dupli  ampiior  &  maior  quara 
caquaciurc  vctcrepoft  parcatuin  mortcmliberispro  iegitima  dcbcbatuc. 
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'^tiiimomGi  i  ltoftiaMW«iifti<icgitiina  nifi  vfqiie  «d  trieoteiii  fi  quatuor 
fmmkm  fiot  .itbfiiywBii  voliicrit  f^/Sk^dkMBoSkm  vfquc  afeMitwilfi 

plurcs  quani  qiMtuor  Itbcri  proponantur  >  Eo  nntein  admifro  vr  non  poiTet 
Ibcutotolli  ca  portio  cjux  cx  luie  commun!  Iibcris  coniicinnari  prxft.inda 
c(Tct  j  iicrct  vt  ciini  intcrprctcs  fcrc  omnc!.  latcantiir  pollc  ll.iruto  minui 
quotam  lcgitimae  >  nou  pollct  tamcn  iu  quarftione  noftra  Aatutum  taccrc  vt 
aonaugcDnii»fitpnii%ittfpc  moduin  ca  ponio  qnaro  legitinMt  locoefllc^ 
MttOitoqiiodiininodo  vicem  fiibiUtui  volimt^  ic^fieret  vt  louiti  fttttren- 
mcogcfCQtttr  incliorem  £icere  condicionenilibcrorum  hominis  ex  graoiC 
fimo  deltdo  condemnati  quam  eius  qui  innocens,&  in  ciuitate  deceMet,ti 
pofTcnr  niinucrc  lcg-tini^im  portioncm  libfrorum  hominis  innoccntis,non 
ctiam  libcroiuni  huminij  conclemnati Quod  ccrrc  pcrabrurdum  &:  iniquu 
cfTcf.Cum  ilcliCta  pr^fcrtiin  atrocioia  graujiis  &  atrocius  punni  iutcrlit  rci- 

£ubhca;»cuius  potiorcm  cauram  cHe  coucnit  qi  am  Iiberorum,(]ui j  &  rcipu- 
licatiprias  quiin  W  fibivvel  parcntibut  Hbcri  oaicumur  Lu  §.  ^ffmralittr 
iP#PiHn'i»  fofftfjmititndJ.iMtf.Djtd  UiJuijmmtfiJf^Hmimtm  ip.  f.fimt 
fMtfue famthm D.de cMpt,^ pejHtmMJJmieTi^.i  pteleifB^diwmmr.f^ k»- 
jNr.Nccaliustauorci^  procrcationisf&educationisiibcrorum ,  quam  c^uia 
reipublicar  intercft  vt  ciuibus  augearur  /.i. D .fofHt.matr.l.hoemodo  64./)?  co- 
dic.  (iT  demo'iffr.  /  interejliS.  De  reb.  .uahar,  tHtiicpofitd.  altAsI.^.De prmtleg, 
aedit.    Dcniquc  fi  rtaturo  ticri  ncijuit  vi  non  fit  confcruanda  Iibcris  con- 
dcmnati  portio  dimidia  bonorum  patris  ;  ConieaucnsfictjEatiifm  rationc 
«c  neque  poffitftattuitm  impcdirc  nc  vnivcefii  <oiiM|yNfeil»iibctifl  re» 
^quioportcatco  cafii  quo  volont  intcrprctcs  boiiii^drfniig^iiii^lMliia^, 
^  icnda  efle proptcrnumerum  libcrorum :  (icqueeucnictlrt iMiitil^^lleii. 
liboaimpuiliu  maneant  dclida  quod  pertinet  ad  bonorum  publicationem» 
^uam  t.imcn  prrrcr  corporalcin  pcenan'»  irrogiri  plcrunujuc  arcjuifilmum 
eft,vt  grauioris  pcenA- &  ia^fluia:  mctu  tacinorofi  homincs  a  pcrpctrandis 
fcclcnbus  dctcrrcantur.  Quamcjuam  non  vrgct  hacc  ratio  Ercifcundos  jIIos 
contraquos  nunc  difputauiuius.  Fatcntur  cnim  illi>po(lc  ftatuto  minui  por- 
HiotteiillMqttatolimlibcrisreroabantur,  fei J>a4<ii*  ttw#jlh>HiqpiHffa 
«onim  ponio  quam  in  bonisdcfundipatrisrJialritiiti^etfrtltyiion  thmA»- 
«ur.    Qopd  cum  dicunt ,  hoc  ipfo  faciunt »  vt  portio  lcgttima  fubftituator 
^bIocu  veteris portionis  qua;  libcris  fcruanda  erat  in  bonispttris  ctiam- 
nura  viucntis»  &  ita  tamcn  fubftituatur  vt  nihilominus  alto  iure  ccnfcatur, 
Cutii  c  coiniario  ycf.is  ill.i  portio  libcris  rclinc|ncreturnon  in  loti.m  le- 
gitMiia:  c]u«  Dcc  viuo  parrc  dcbcri  viia  potcrat ,  nccpoilmortcn;  eius  qui 
nulJa  booa  moriens  rctiqui(ret,Atpo«tjbiittlo^tmrtoihiliMtefi1oni^  <|ttt& 
proiMilio^erarcpoftpatfiNMitMpo^  pate^^l- 
nlvmiiaini  f  iRmori&mqttc  fiioroDi  omniom  pobtkiiil>Witi/^ flus  nbn fiish 
«lct.Proinde  itnp Iteat  iltocnmi^Bicntta  contradidtonem  mantfeftam,  Ip  to 
quNd  voluntPoftcperftatutum  ficri ,  vt  proprer  condcnmationcm  patria 
auflferatnr  fjccefno  liberis,  quibus  tanitn  nolunt  auffcrri  pollc  lcgirimam» 
qua:  fit  vicc  fucccflionis.    Ircminco  quod  pcrtioncir,  ilbm  cjuam  iiniiro 
ftatuco  ex  publicatis  parcntum  bonis  rclinc]ui  iiberis  v^  lunt  ,  Ifgitimani 
•aopcUam^acc  cam  lcgitima  portione  matorcm  cflepatiuotur^Et  uqica  «lit 
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«an  Hbtrii^cdini  vloo  Mtti^Bi  o<yc  iari»iic^ue  zqnitMiii  rario  vlh  fe* 
.rat  vt  viuo  piicaM  pRBwrttiii  bontt  omiNbiiflcmtiit  fit>leg  i  t  i  it)  a  vUa  H- 
kerii  debcitur.    Ergo  vel  dc  v  etcre  illa  portionc  qtueren^um  cft  •  ocgiyu 

dutnqiie  quod  ifla  fatentur,po(Tc  iJiam  pcr  natutum  diminui  cjuantumcun- 
<juc  maiorem  lcgitima ,  vcl  tjtendum  non  poflc  hac  partc  huorabiiforcm 
circcaufaiu  lcgitimx  «ic  qua  ncc  lmperatores,ncc  prudctcs  vctercs  vnquam 
in  hoc  cafu  locuci  Tunt  •  adeoque  nec  loqui  potucrunt  >  auam  vctcris  lilius 
portionis»  cai&  libcromm  fiuior  patrodnabicor » 8t  oiliii  repugnabac  quo* 
mimls  ctiiin  viuo  patrc  9  ac  vkm  quoque  ciim  dc  iegitima  quarri  iilluic  oi- 
bil  potenticicooiltaiiiiti  Jibcrtipcr  iadulgcotiim  Pdocipis  ifilco  tiiboo* 


ERROR  OCTAVVS. 
Dgfdiktmmifc  futd  s^fcriptum  t^/erue  dipmsti^UfJldeftrt^ 

l  deportati  renio,inquit  Vlpianus  fideicommifrum  fucrit  id* 
rcriptum,aclfircum  pertincrediccndu!ii  cft,  Nifi  fi  eumdc- 
portatus  viuo  tclUtorc  alienauci  ir,vcl  tucrit  relHtutus.  l  unc 
cnim  ad  ipfijm  dcbcbit  pcrcincrc.Hic  vcrb  illud  pi inium  m  - 
rantur  incerpretes  Quam  rationeni  habcrc  pofiic  quod  lex  aic 
tiideportitiicflooidrcriptum  adfi&umpcrtiacre*  Ccrttim 
coim  cfttrifttttt  Vlplioamde  co  deportati  fcruo » qui  oondum  (ervos  clui 
fucrit  tcmpore  publicationiitlcd  qui  poftei  fucfiteiicqoifitttseC  contri* 
^u  aliquo  iuris  geniium  puta  ex  emptionc  ,aatci  permutatione,aut  ex  do- 
natione.  In  coque  interprctes omnes  poft  Accurnum  confcntiunt ,  &  rc- 
6te.  Conflat  cnim,  cjuod  in  fijpcriorc  Dccadc  iam  docunnus ,  in  gcncrali 
publicatione  bonorum  ea  tantum  venire  quz  condcmnatus  habuic  co  cciu- 
pore t  non ctiam  qus  poil  reotentiain  acquifiic ,  cikm amifla  ctiam  libcrtacc 
ffi^incit  illc  Gipax  icqutreodi  ex  contridibus  ioris  gentiamt  ^ia  iciiicec 
jrctinet  libcrtatem  Ifimmimmn  %t,§JfmimhmtJ}  mmtdm,  /.a.  C.  dtknm 
frtfcript.LdtftrtmtUS^»  infrindpio  D.  de  interd.  &  refeg.  Et  vcro  non  dc- 
porrati  feruum  diccrc  Vlpianus  debiiidct^fcd  tifci,{i  dc  eo  fcruo  loqucrctur 
qui  iam  ipfo  fcntcnti<e  tempore  fuiifct  deportati  >  quia  pcr  fentcntiatn  fifco 
acquifitus  fuiiTet^Idcoque  nec  a  dcporcaco  alienari  poftca  pocuifict  liuc  viuo, 
^  /iuc  morcuo  te^noT<*dJ.deportM'ttt » in  iliis  vei bis:  Prtern tmm kena  ^u^ ptt^ 
\hlUeifsfiim  dtmmtmn potefi.  Itaquc  cum  negari  noo  pofiit  loqui  Vipift. 
nom  dc  fcruo  dcportaci » &  in  quo  nihil  iuris  babeat  fiicns  viuo  dcporuio» 
tnimmiaoicftquod  aityfidcicomifTum  quoJ  ci  reli<fluabaltqao  Ricrit,  noii 
ad  deportacum  ipfum  qui  vcrus  dominuscft,{edadhfi:u  pcrtinere.Qiiod  (t 
dehoc  folo  quafrcrciiius,  Cur  ad  dcportatum  pcrtinercr,facilis  vtiquc  cffec 
rcIponfio,caq;dupIex.PrimutTi  cnim  dici  pollctjEx  iureciuili  clfcno  cxuirc 

Siuu  vt  domiQis  pcr  ft-ruosacquiratur,'<5c  quidem  iionfolum  ignoraribus, 
I  etii  inaitis  $»  ittm  vhie  fnfi$t,per  qua*  per/itt,(iiifitt  M€^fuiit*E$m.ptrftt4t 
^ftnM^jitk,4efiitran  pnncJ/tntMtjnimttt  6iM  vtrkAl^,  (,  tfitm  Pttim 
^iiMstfidrjrtrJmiitM  vt  ne  mooieflco  ^aid6  t^poris  acquifitio  cdfilUcm 
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pcTConnC€rui/.p/acH7^.D.t/eacfHir,htred.Dcpon2tum  autcm  fuin  ciui» 

dTc  dcfinat  amitterc  omnia  i]J.i  quar  funt  iuns  ciuilis.  Nihil  ergo  poflc  iili 

acauiri  per  fcruunijQujimuis     iure  gcnlium  lic  vt  fcruuni  habcrc  auis  pot- 

Ctt  i.^.^.i.Dfflm  bomtH»  Sccundo  Hici  ctiam  illud  poHet » Etiamfi  fidcicom- 

milTa  iurc  ciuilifmt  incognita  y  ex  iurc  tamen  ciuiii  effc  vr  capcre  quisftdcl- 

ComtnilFum  poflit  non  modo  cx  teflamcnto>rcd  criam  cx  alia  qualtbet  do- 

fundli  hominis  voIuntatCiQuia  ius  ciuilc  iliud  cCi  quod  vltimas  omncs  dc« 

fim<^lorum  voluntatcs  confirmat,facitquc  nc  dcfun»5lo  hominc  intcrcidanc, 

&  vc  fidcicommilTa  hodic  non  folo  pudorc  vt  olim,  fej  ciiani  vinculo  ali- 

i|ua  iuris  conftringantur.$.i./wy?.  de  fdtic.hered.t^j'  tit.  De  codtdS.  in prirti  i^» 

Mirum  igitur non  eft  dcportatum  ncquc  hcrcdcm  cxiftcrc,  ncquc Icgatat 

vel  fidcicommiira  cx  teftamcnco  capcrc  poffc  d.i  depertMtus     r.  vbi  tamcn 

lurifcon.monct  aliud  cire  in  co  qut  dcportatus  iit  a  Prxfide  Ilne  Principc»  id 

eftqui  vcl  hercs  cxtitcrit  vcl  Irgatum  autfidcicommiflum  acccpcrit  cxte- 

ftamcnto  priufquam  Pr.rfidis  tacfium  Piinceps  comprobaucrit.  Hic  cnim 

capcrc  interim  cx  tcftamemo  potcft,tanquam  quinodum  ciuitatcmamint» 

quoufque  Princcps  vcl  infulam  ci  adiiotauerit,vcI  dc  co  dcportaJo  fcripfe. 

rit  Ifi  fuit filt*  6.i.  etMS  jui  dtportatttr  D.de  irtitifjl.rttpt.  ffr  trrit.faEl.tefi.i.t.fm 

deportatos.^.de  /Vg.j.Siuc  quod  cum  PraEndcs  illi  circnt  qni  no  vicc  Populijvc 

Proconfulcs,  fcd  viccCarfaris  prouincias  ipfius  Ca:ijr:s  adminiftrabant>vt 

alibi  fcripfimus,  inuidiofum  viderecur  tjntam  magiftratui  Carfaris  potcfta«- 

tcm  darijvt  ciui  Romano  pofTct  adimere  ciuit.itcm  falua  libcrtatc(  cft  cnim 

Oiiio(Ior  ciuitatis  amifliojquac  falua  libertatc  contingit)  quam  quo;  in  con* 

fcqucntiam  ncccifaf  iam  aniina;  libertatis»  Hcut  8c  di^Hcilius  olim  eratpatri.* 

bus  vt  filiistamilfas  Iibertatcm  (ine  vica  eripcrcnt  quam  vt  cos  occidercnt  U 

vii.Cde pdtr.potefi.)  Siuc  potius  quod  Impcratoris  valJc  intcrelTct  fcirc  in 

quam  inlulam  vcl  dcportatus  quis  fuilfctjsiPr^Iide  fi  quam  fortc  prouinciam 

habcbat  illc  in  fua  proumcia,  vcl  in  quam  deport.mdiis  circt.Nc  quid  ille 

fortaftistanquam  hoftis  reipublicjt  favlus  cotra  rcmpublicam  aut  Principe 

Iibcrius  moil!rctur,Vnde  fiebat  vt  ncc^ue  dcportandi  ius  alij  habcrct,quara 

quibus  id  noiuinatim  djtu  ciVcta  Caclarc,  Interquos  non  erant  Pra;fidc$/. 

2.f.i.Z>.</f /^afff.Neque  Principis  faclum  vllum  rcquircreturadcomprobaii- 

dameorum  fententiam  quibus  dcportandi  ius  datum  crat,  quomodo  datu 

crat,prarfcclo  vrbi  &  prjcfcLtis  pri:corio,adc6que  iis  qui  vice  pr^fcdi  cx  ma 

datis  Principucognofccrcnt  d.li.^.a  pr^feQu de  legat.i.  quorum  iIleipr.Tci- 

puus  crat  populi  iii  vrbc  magiftratus  quiquc  dc  criniinibus  omnibus  cocr- 

cendis  iurifdidionc  fibi  vindicaucrat  poft  cpiftoli  Scueri  ad  Fabium  Chila 

ncm  i.i.de  offic.prdfivrif.  Hi  vcrb  non  ta  Carfaris  magiftratus ,  quam  totius 

Impcrij  rcdorcs  crant  &  quodammodo  vicarij  Cajfarc^  maieftatis.  Dc  qui 

bus  tam  prarclarc  fenticbant  Principcs.vt  cos  qui  ob  fingularem  ipforu  in- 

duftriam  cxploratacorum  fidc  &  grauitate  adtanti  ofticij  magnitudinem 

adhibcbantur  non  alitcr  iudicaturos  crcdcrcr,  quam  ipfi  Principcs  cifent  iu- 

dicaturi  vt  fcriptum  cft  in  i.vnk.§.\.D  de  ofprat.Cnm  ergoVlp.noftcr  in  dm 

/yi"<//;>#rr*i/i,loquatur  dc  dcportato,ncccftari6  intclligcnduscit  dc  eo  ,  qui 

dcportatus  fit  ab  eo  quc  conftct  habuiflc  ius  dcportandi,aut a  Prxfide  quidc 

fed  cuius  fadu  Princcps  adprobaucrit,ac  proindc  dc  co  qui  nihil  capcrc  pof 

fit  ex  tcftamcnto.Scd  miiabile  tantiim  illud  cft,&  loBgcdifftcilioris  inuefti 

eacioiiis,  Qiiirauoo«  habcar,  qmoiJ  placet  VIp.  fuicicommiffum  fcfuo  4f- 
^  1      r  r  ^^^^ 
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portati  rclictu  ad  fifcu  pcrtincrc.  Non  cnrm  bona  confccutio  cft  fi  tjuis  6'r 
cac  idco  pcrtiiicrcad  liku  cjuoil  ipli  licpottato  acqiiiti  no  poilit ,  cuin  nihil 
proiiibcat  habcri  potiiis  pro  non  rcripto,&  pcncs  fcripm  hcrcdc  rcniancrc» 
tanquadciicicntc  pcrfuHj  cui  polTitacquiri,quomodori  rcli<5lu  cfTct  ci  qui 
ia  iplo  cclianicnti  tcpoie  ampJius  in  rcru  njiura  non  tuifict  l.pen. 
^Mx  pro  nofcrtpt.  hdh.  Ncquc  rurfus  vciu  cfl  quod  vuii  Bart.maiorc  cflc  capa 
citatc  in  fcruo  cui  iidcrcomidum  ^atu  fuit  >  quam  in  dcporcato^cuius  fcruus 
cit.Na  ciim  dcportatus  amittat  tatiim  ciuitatcm,rcti.icat  vcro  libcrtatc^ficri 
ccric  non  potcll  quin  magis  capax  lit  acquircndi.quant  fcruus  qui  non  ina- 
gisliber  quam  ciuiseft.Vndefitctia  vt  poiTit  dcportatus  fibi  acquircre  ex 
quccunquc  contradu  aliove  modo  qui  ilt  iuris  gcntiutn /.  </r^»rM/w/  15.  in 
prtnctp.De  interd.c^  ttlig.  Quod  non  pcrindc  pofljsdiccrc  dc  ftruo  ,«|uippc 
qui  non  minus  gcntium  quam  ciuili  lurc  nullus c{^,ncc  intcr  homincs  com- 
putatur  nili  quod  attinet  ad  ius  naturalc  fccundum  quod  omncs  fum  libcrif 
nuUi  fcrui  l.^.iietH/ftf.^  ihr.l.tjHod  Atttnet  iz.de  r^^M/.fNr.Atqui  dicat  aliquic 
ro  BartolojNcgari  iion  potcit  quin  fcruo  lcgatu  vcl  fl Jciconnfrum  adfcrt- 
i  adcoqne  hercditas  pcr  tcQamentum  dircclb  dari  podlt  /.  non  niiniit 
^\.*D  de  her.in/iu^c^nod  de  deportato  non  fimilitcr  dici  potcft /.1.^  roW.  Hoc 
cnim  fanc  cftquod  vidctur  Bartolum  fctcIIilTc.Scd  refpondcnduin  cft  qucxi 
Bart.inimaducrtcrc  dcbuit,Nonhabcre  hoc  uis  cx  propria  pcrfoiia  fcruum 
wtpoilitquicquamcapereexteftamcnto,  fcdexpcrfona  donnni  qucm  ta- 
lcm  cflcoportct  vtfitcppax,  Alioqui  ccrtum  cft,nihil  fcruodari  poffe  d.t» 
f!9nminiis.ht  hoc  nimirum  eftquod  noftram  augct  dubitationcm.  Cume- 
ftim  tractcmus  de  feruodcporiati  qui  ncquc  ex  propria,ncquc  cx  domini  fui 
perfona  vllo  modocapax  ».ft  ,  Curadmittimus  valcrc  fidcicomiiTum  quod 
ei  rcli<5lum  fuit,  ciim  fi  eius  domino.dcportato  daium cfl^ct,nulla  iurfs  aut 

Suiratis  rationc  defcndi  poflct,ac  pro  non  fcripto  habcrctur?  Imb  vero  cur 
deicommiflum  huiufmodiadmitiimus  cum  Vlp.  pcriinere  ad  tifcumrqui 
tiequc  dominus  eo  tcmpore  cft,  ncquc  futurus  vnquam  fortaflis  cft.Qiiid  c- 
»im  li  dcportatus  aut  rcftituatur  poftca  in  ciuitatcin  vt  t>i  1. 1  tcradtt^j.  Dr 
t*ndtt.(ir  demonjh.cr  M.tit.  D.(fr  C.defenfent.pdjf.  (fr  refitt.  Aut  fcruum  hunc 
alienctrNam tfi  hoc ci  libcrum  eftdunmc  in fraudcm  fifci  alicnaiio  fawta 
ftohctUTd.l.deporiAtMt.    Scio  Caftrcnfcm  miia  fubtilitatchancad  Vlpia- 
num  rationcm adicrrc,qu6d hic  fcruu$dcportati,f.dtcm  fpccaque  proba- 
bili  fit  iifc!,ciliij  ex  rcnicntiadcportationisfuturum  lit  vt  publiccti:r&  fi^co 
ucquiratur  nioricnte  dcportato  in  co  ftatu,liue  fcruus  alienatus  non  fucr;r, 
liue  iri  fraHdcm  fifci  alienatus  proponatur.  Qjcmadmodum  autcm,inquify 
feruus  plurium  qiii  2ut  hcres  inllitutus  cft  autlcgatum  vcl  fiucaon.mifrmn 
acccpit  fi  vni  exdominisfuis  aliquadc  caufa  non  poflitacquircrcvilij  m  fo- 
iidum  acqiiirit  i^utbonafide2^.tnfn.D.de4cqutr.ter.dotMnAx3i  ^  qui  duo- 
«um  fcruus  cil,vnuisqMidcm  fpc,altcri«s  autcm  rc  vcra,li  ci  cuius  reuera  ef^ 
«quirerc  nonpoflir,eiacquirctinterim,cuiuscircfpcratiir.  Sed  t.imennC' 
4^uc  h.cc  Caftrcnfis  fubcilitas  probari  mihi  poicft.   ttcnim  ciim  non  altter 
iwicreponit  legatum  vcl  fideicotnmilfum  quotl  alicui  datum  cft,  quam  fi  eo 
£ilicm  inftanti  quo  dics  ccdit  capax  inucniatur ,  iu  vt  mhil  poflit  prodclle 
lipoliear*;pcrucniatcjpjciras,  quialcgati  vcl  fideicommiiii  dciationem 
autcotcmporcficrj  neccireeft  quo  legatorum&  fideicornniiflbrum  dica 
«edit,;iutJiunquam:  tatciidum  c!fti/biain  ffcm  capadtatia  non:  pofTc  -fuliifr. 
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«cr^,  non  dicani  vt  lcg  itiim  acquiri  pcr  feruum  cxinde  poilit  ci  gui  nuJluni 
dotniii»)  ijs  iii  fcruo  nili  Ipchabcat,  le.l  vt  lcgatum,vcl  fidcieo  »;ililim  fub- 
liiUtvaiKinfufpcnfo  nuncac  vft^uc  ad  id  tctupustjuo  fpei  cHcctus  velde* 
'ficiar,veirc(|tMCur.C4i&9iicoHrciitii  fic  millampciiitiis  efiefcrui  capacitat^ 
mCi  <|uaaicx<lomtniraiper(bfiamuiiiettiriU>Mif  Miii^  potcftdiciaiit 
capatccin  Um  illum  eHc  ex  eius  petfooa  <|^i  oonduin  Cit  dominus» Aut  quod 
4fsniorcli(^um  ..lltilatini  acquiri  ei|<|aj  fperet  tantum  a]i<|uo^a>dcteropo<r 
re  dominun»  fc  tuturum.Spein  cnim  accjuircndi  pcr  fcruum,arquo  pcdc  in- 
cederc  oportcict,cu  fpe  acquircndi  ipfliis  fcrui,vt  qujndiu  fpcs  cll  torc  vt  tlc 
purtati  fcruui  ac^uiratur  t»lco»tanJiu  quoquc  fpcs  durct,furc  vt  qiiod  fidei- 
cocnnulli  notninc  huic  dcportati  fcruo  rclictum  cft.pcr  fcn  um  lifcQacqui- 
miir«Attooa  vt  prifts  ad  faicum  pertincat  fideicSmtirun.  (]uafi  iam  acquifi* 
tam  per  fefuum  4cportiti>quamferuus  ip(cfucrit  acqUilitus  ,  quod  ta^ 
mtiiiotGrprcteisoltri  omncspuum  Vlpiaaum  itfpndido  loco  fcnfi^^ 
Ancrgo  diccmu$<j'iodvnuinrcI'quum  vidctur,&  quod  idem CailrcitiMk 
fateri  tandcin  cog!tur,Eain  Vlpiani  Icntcntiain  (i  lurnmo  meroquc iure  di- 
ij>utcnius  defcndi  nulloniodo  polic?In)(>  v.cro  potcU  dcfcJi  ,fcd  ita  dcmum 
li  benc  intciligatur    logc  aJiter  quam  accepta  (it  ab  interprciibui.Puto  au- 
tcn)  4ic  accipiciKU.cl]e»vc  fidctcontilTu  huiufinodi  ad  fifcu  pertincat>n6  (im-. 
plictcer  &  abruluc^ancque  ftatim  ^  dtc  mortis,quod  ncc  VJp^it,  fcd  co  de-. 
muin  cafu  &  c£p'/re  quo  ipfe  ccia  fcruus  fifco  vmdicetur.Prius  cnim  ncccfla. 
rio  efttvc  reruus  fit  iifc  i  no  tantum  fpc^fcd  etia  vcre  &  rcip£i»(|uam  vt  pcr  cu 
alicjuidacquiri  pofTn  Hfco.Porio  qunndiu  deportatus  viuir,ncc  fcruum  hunCj 
alienauit,in  pcndcnti  cll:,^  in  cucijtu  inccrto  pofituni,  cuius  futurus  fit  /cTt 
uus.Niin  1»  icportatus  icfiituctur  in  ciuitatcin  non  mouo  fcmpcr  dominus 
(erui  taiilr  vuI(.bituC|fcdetiam  fempcr  cipax  fuiHc  acquircudi  per  cum  ilJa 
omnia  quar  ipft  teftamento  rcli^  ium:quia  reftitutioycum  eft  plena,  rcddit- 
omnia  ouk  pctfta  abftulerac       p.tJf.CMfi9i.pap^{^  tejl  f.£t  idc6  non  aic 
'Vlp..re(licucnd;itn  cfrcdeportaiofidctcomiuimim  afilcoquafi  prius  fifco 
acquifitum^fcd  ad  rcibtutum  pcrtincre  ,id  c{l,nQc  primum  ab  inflanti  rclli* 
tutionisjS:  ita  vt  ad  lifaim  nunquain  pcrtinucrit.Si  vcr6  non  rcftituctur,  o- 
n»nia  qii  t  niortis  icinporc  lubucrit  hrcum  icquctur,ac  proinde  hic  quoqnc 
|cr^us)dc  quicuuid  feiui  pctfonam  comitatur ,  In  c^uo  numcro  dl  lcgatu^a 
ycl  fidcicotniniin^quod  alterkistcfbmento  datuin  ci  fuit        horno  86.^. . 
cjFMi fifmfvh ^j<>»|fNam qoamoislocusfilc dc  co feruq» lbquatur,non tan-| 
tiltm  cui  iegatum  veJ  fidcicominifrum  dacam  >  fed  qui  iple  quoquc  legacuc-; 
(it,idcm  t  imcn  hac  partc  ioris  cft  iadcponatiieruo^de  quo  nuncagimusjvt: 
iplius  fcrui  ftatus,&  omnium  conim  qua:pcrfonam  ipfiusattingucin  fu- 
fpcnfo  lit.Vtquc  fccundum  hancrcgula  dc  ns  quoquc  flatuatur  qi  ^pcr  tra- 
d.rionem  fcruus  tllcacccpcric  aut  fiipulatus  fit,d<:que  his  qux  icgata  ci  vcL 
donai;a;^yci  pcr  hdcicommiiTum  rciida  Bicrunt,vt  vei  fifci,vcl  deportati  fcr- 
y^f^cagei&^c  aot accepifie  eziitimctur.  Dio^s fortafle Statuauidcm  ipfiuii^ 
teriii,  U  eorum<>mnium  quas  pcxipnio2;!<pfioa  attinguntrin  Ux^pftfy^.  ma^rx 
nere  poifc  vc  ip  d  ^.cum  fcritiuSc^  validitatem  fidcfc6mifl!  quod  et  datum 


cft  non  polsc  fufpendi  »  cuiu  neccfse  fit,  vcl  eo  tcmpore  fideicoinmifsuiBi  • 
idvalcrc  y  quo  dick  fldcicomraifsorum  ccdit,  id  cft  tcmpore  mortis  tc-^ 
ftatoris  fi  ndcicommifsum  purum  tuit  ,  vcl  nunquam.    llla  Pqui-. 
■  dcia.Aicrclcganf  di^cicotu  cil  intcr  adus  viucntium  &  dcfiindoruoa 
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c]uoJ  non  ficut  viucntium  i  Ica  &  defunc^orum  actus  furpcixii  pode  rece* 
ptu  eft/.W/.i/i  fin.D.commun.j>r4td.vbi  obferuanduFH  eft  >  quod  ad  reai  no- 
itram  valdc  pcrtinct  ngcre  Paulum  de  lcgato  cuius  dics  inutilitcr  ccneric  ob 
id  foliim  quoJ  non  potucrit  diutiiis  mancrc  in  rufpcnro.   Vcrum  rcfpon- 
dco  non  um  vjluiitatem,cjuam  acquiHtionem  Bdcicommifll  hoc  cafu  fui^ 
pcndi>Cuin  ab  initio  ccrtum  fit  omnimodo  valcrc  tidcicomniiflvim  liuc  rc- 
ftituctur  in  ciuitatem  dominus  fcrui  dcportatusjfiuc  no  reftituetur.lUud  ve- 
ro  incertum  folunimodollt  ,   An  fidcicommifrumacquiretur  fifco  an  dc- 
portato,  quia  pcndct  illud  cx  futuro  cuentu  rcrtitutionis  quam  vcl  fccjui  co- 
lin^ct  vcl  non  fccjui.Nam  fi  dcportatus  rcftituctur ,  ctiam  fidcicommifluna 
ad  cum  pcrtincbit.  Si  vcrb  non  rcftituctur  pcrtincbit  ad  fifcum.  Nccjuc  id 
cx  noua  caufa,  fcd  in  confcquentiam  irrocatx  iam  condcmnacionis,quac  fi- 
cut  dcportato  ciuitatem  adcmit,ita  &:  ius  nabcndi  vnquam  heredis  iiuc  cx 
tcllamcnto,fiuc  ab  intcftato.  Atqui  altenitrum  cucnire  ncceflc  cftAft  dcpor-. 
tatus  vel  in  ciuitatcm  rcftituatur,  vel  non  rcftituatur,  cum  fint  ifta  contradi- 
ftoria  inter  qua?  mcdjum  dari  nujlum  potcft.  Ergo  iam  ab  iniiio  certum  cfk 
omnimodo  tuturum,vt  fidcicommiflumhoc  velfifco,vel  dcportato  acqui^- 
ratur,Et  confcquctcr  nihil  cft  quod  impeJiat  quominiis*ab  injtio  valcat,ncc 
in  fufpcnfo  clTc  dici  poflit,quemadmodum  &  in  fpccic  /.  dt  htreduMU  i^, 
fmd  MHte  verf.fecundMm  ^uod  D.de  idfh.fecnLvhi  etia  agitur  de  legjto  quod 
reliclum  fit  feruo  cius  qui  in  vnum  cafum  fit  incapax  non  in  alium.  Vc  enim 
poflec  dici  eflc  in  fu/pcnfo,necefle  eflet  dari  cafum  aiiqucm  in  quo  ^tuniin 
cflcc  inutilc  fidcic6miflum,vtncquc  huic,neq;  illiacquircrctur.Talis  porr^ 
cafus  nullus cft :  Rcplicabis,lm6  poflc  dari  cafum  ,  Puta  fi  forcc  hunc  fcr- 
uum  dcportatusalicnaucrit  viuotcftaiorc.  Nam  &  hanc  cxccptioncra  po- 
nitVlpianusnofteriis  verbis»»/?  fi  eum  deportntus  viu»  tefimore  AlienMt0* 
ri/.  Nccdubitantnoftri  poft  Accurfium  quin  co  cafu  fidcicommiifi  fcruo 
rclidi  commadum  fequacur  cum  in  quem  alicnatus  &  tranflatus  fcruus  fiic- 
rit.  Refpondcbo  alienatione  facfiaviuo  teftatore  non  idcirco  dari  cafum 
euo  mutiliter  poflit  cedere  dics  hu4ns  fideicommifli.  Nam  ccontrario  cc- 
oet  illo  cafu  tantb  viilius  quanto  certius  cftnon  m  altcrius  vtiJitatcm  cc> 
Jcrcpofle,quam  eius  qui  morienteteftatore  nouusfcrui  dominus  inucnic- 
tur.   Ita  vt  ncquc  cx  futuro  vllo  cucntu  pendcat ,  cui  alij  acqurri  pofllt.  At 
noseum  cafum  quarrimus  quo  fidcicommiffi  dic  cedentcpoffit  dicifuf* 
penfa  validirashuiu»  fidcicommi(Ii,&  is  cafus  eft  quein  negamus  nos  repc- 
riri  poflc.   QuiJ  crgo  fi  deporcatus  fcruum  hunc  alicnaucrit  non  viuo  ad- 
hucccftacorc  fed  eo  iam  mortuo?  Hic  vero  cafus  cft  qucm  Vipianut 
prartermifit ,  &  qui  tamen  minimc  fuerat  pra:termittcndus,cuni  longc  ma- 
jorcm  fccum  tdfcrat  dubitationcm.   Facit  cnim  h«c  alicnatio  fi  modo  bo- 
na  fidc  nec  in  fifci  fraudem  imerucnent,  vtfpcs  ilia  quam  in  cum  vfcjuc 
dicm  habuerat  fifcus  publicandi  quandoquc  fcrui,iam  tum  intcrcidat ,  cum 
non  aJia  bona  morientc  dcportato  poflHnt  ex  caufa  prxcedcntis  condcm- 
nationis  applicari  6fco,qiiam  ca  quac  moriens  ipfc  rcliqucrit,non  quar  viuus 
alicnaucrit  lEa  deniquc  folaquxad  ipfius  heredcni  nuc  tcftamcntarium» 
fiuc  lcgitimum  pcrucntura  cflTcnt  fi  qucm  ille  poft  deportationem  haberc 
poflct,  Jraqucquamuisdcportatus  numquam  in  ciuitatcm  reftitucrctur, 
aihilo  magis  camca^fcus  admitti  pofTet  ad  fcruum  hunc vindicaoduro ,  ncc 
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•rointkidfi^ic^nmiflumquoclhtitcrcnio  relidum  fuidct^ac  cnius  die« 
ceffi^Icc  eo  tcmporc  quo  erat  illc  atlhuc  fcnius  dcporuti  :Ncc  idei  tamca 
c»n(equcnsfict,vtpoir)tfidcicomiTiifli)m  pcrtincrc  adnouum  fcrui  huiuc 
doininumf  quippc  qui  dominus  non  fiicric  eo  tcmporc  qiio  dics  fidekoin* 
fuifii  cciiiu  bicuc  ncque  pofTct  ad  deMraMHD  fiM|iiaBi  pcrtiocre  co  fth— 
«afu  ^BO fcftitwoit k iwnqiam fuiflft.  AnBMiMmr  proptor  ImiiccfAm 
frccri  ootopoRetyfideicaiiinifli  huiuanon  tanmia  ac^tfittonem,  fcd  et- 
jam  Yiliditatem  manere  in  fufpenfii^ligcencvidetor »  dkmccdeme  fidci^ 
gMnmtffi dic>id  cft  moricme  icftatore  qui  fidcicominifTtim  dcportati  fcr. 
uo  dedicinccrtum  fit  an  deportatus  eum  alicnaturus  fit ,  atquc  iu  ius  fifci 
incerucrfi^rus  nccne.  Quod fi  ita  cfleaduuttemus,  illud  Aatim confcqucn* 
fict  vc  fiJcicommifium  in  fiifpcBfij  mancrc  neceflc  fic  ^ac  pioindc  non  va- 
krccum  iuris  raio  eam  (urpenfioncna  fliiDlinipetiaaur.  £»te6.fiHiipr»- 
dpua  lcgis  hDBti  dificvltas  eft^ana  tamcn  ex  imerpracibiii  DMDoettina^ 
AugctapudmcduWitetioaeoB»quodV)piaDOscjUi)  non  tantuni  dc  £ilco 
&  de  deportato  loquaCQfjleJ  ctiam  dc  emptore  ,aut  alio  in  ^ucmieniDt  a«> 
licnacus  fic  ,  videtur  tamen  italoqui  vtomnicafii&inonnncniettcntum 
velit  fidcicommiflum  quod  huic  fcruo  adfi:riptum  eft,  veladfi/cum,  vel  ad 
deportatumipfiimpertincrerCumtanicndubiiari  vixpoflicquin  ad  cra- 
ptorciD  pertincac  co  falccm  cafii  ^uo  (cruus  viuo  tcftatorc  fitalienatus.  Cur 
non  cnim  potior  co  cafi^  eflct  caBia  eaipcorie  oui  cedente  fiiticommiAi 
dbe  noDDC  domnraa  &  capn  iDDeDiretursqalm  filci-qtd  nSdom  eflet  domi» 
nm^ut  dcpottatiqoiaoiplius  non  efTcc  capax^Dcoiqttiudm  nihj]  pofiitac» 
•oiri  firco  per  dcporCilom  ipfiim»  <]ui  licet  ciuitatem  amifcrit ,  citm  tameo 
3bermai>eat,vti<jue  feruusfifcinoneft,idc^uereIiaum  dcportato  habe- 
tor  pro  non  fcripto  tanquam  rclidum  incapaci ,  &  ad  eos  periinet  ad  (^uos 
pcitincici  fi  dcporcato'rcli»5tum.non  cfict  i.x.CMhirid.infitt,  Quis  fcrat  a«- 
quiri  fifco  aii<}uid  pcr  icnium  depo«aci,antc^uain  fcnius  Ulc  fod^us  fic fiur* 
uusfitci?  ' 


ER&ORN0NV& 

I>tfintmt^tf  viTM  rstmtt  dJ.Ji  dt^uui  •jMUffH^ 

'En  T  £  MvsandicipoflitdoaiabVlDtanoin^Qaeftionc  ifta 
'  proponi  <liflinAioBCi.Piimam  illam  Vtrom  hic  icrtioi  cui  fi^ 
tdeicommilium  odfcrtptnm  cftaiiefleCDifit  viuo  acHiBC  tcftil* 

I  tore  an  eo  iam  mortoo  rcn  nullo  cemporcid  cQtocc-vhio  eO 
'ncc  moitflo.Se<undi  vcr6 ,  fi  feruus  hic  vcl  nimquam  fiierit 
aiicnatus  vcl  non  nifimortuotcftatorc,An«}eportatusfucritrcftitutus  nce*' 
nc.Pri»"'^  cafu,ri  viuo  tcftntorc  fcruus  a  dcportatoalicnatus  fit,  dubitandura 
n on  cft  <juin  fidcicommilfuin  ad  ipfui»  pertincat ,  ciim  vt  dixi  rcperiatur 
ipfc  dominus  eo  tcmporc  quo  dies  cedit,quo  dcmum  tempore  inlpfcicnda 
i  cftimanda  eft  cap«cita¥  ferot  cx  perfona  domiiii.  El  ^oloia  V^iaiiiia 
ftcr  BOD  6tii  aMCtd imc  exprimat ,  exprimittameo  Dec  MatAt  hoc  iplb 
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tta  cxccpcione  \\\it7^t/ifi eum  deportdtus  vtno  trjfarore  uhen4Uirtt.  Nam  li  ad 
£(cum  non  pcrrinctiaJ  qucm  aiium  quam  nd  nouum  dommum  pcicmcbit? 
An  tortc  ad  dcportatum  ipfum  quicum  viuo  tcftacore  alicnauic  ,  &  per 
qucm  tactum  elt  quo  niinus  rcpcriacur  ipfc  dominus  d  e  fidcicon^- 
uiiir»  ccdcntc?  Arqui  potcftci  iinpucari,tum  qnoquc  cum  antcfuam  mor- 
tcm  rcftitucus  cft.  Rcftiiutum  liquidcm  tuillc  ponendum  cft  vtaJiqui» 
pro  co  dubiiandi  locus  cire  poflTit.  impurari  autcm  ci  p«jteft  cur  aJunautrit 
antc  dicmtidcicommiiliccJentcm.atquciratctentncco  tcmpore  domi- 
nus  clTct,qui  iam  tiim  incapaxcrat.Qaod  cnim  poftca  rcftitutus  jTt,  proaef" 
fc  quidcin  ci  potcft  aducrsus  hfcum  vr  ab  co  bona  iuraque  fua  omnia  rccu-  - 
pertc  fi  plcnilfima  tuit  reftitiitio  :  Scd  aJuci  fus  cum  cui  ipfc  vJtro  (cruuin 
vcndidu,ali6vc  quoconirattu  iurisgcntiuintradidjt&  cnauit ,  pro JcA 
fc  certc  nuUo  moJo  potcft.  Ncc  pugiiat  quoJ  VJpianr.s  fubncit  in  hxc  vcr- 
WnTitnc  tp/Um  debebtt  perttnere.    Nam  rctcrcndus  cft  liic  vcrlicu- 

lus  ad  pofteriorcm  cxccptioncm  immcdiJtc  prarccciciucm  iia  verbiscx- 
^TcihnweifuerttreJ^tutut.  Hocltnlu,vt  II  Jtportaius  rcftiiutns  tucrit  ia 
ciuicaicm,tidcicommiirum  fcruo  cius  adfci  iptu  pcrtincrcad  iplum  ocbcat, 
eo  Jcmum  cafu  quo  alioqui  pcriiiici  ct  aJ  fifcum  fi  i  cftitutio  nuJJa  fubfccu- 
U  clict.  Qj^cundtno Ju  enim  non  p<-.tcll  Hfci  s  poft »  cpi  rtationc  ciuis  Ro- 
niani  plus  luris  habcrc  cx  caufa  illius  deportationis,  cx  pcrf»)na  deporta- 
li,quam  habiiurus  fuilict  ciuis  il  c  Romanus  C\  dcportatus  no  tuillct.  Ita  nc«- 
quc  plus  iuris  haberc  poteft  poft  rcftitatioiji:  js  qui  luit  iaportatui,qiiam  ha 
biturus  tucrat  Hfcus  fi  J(  portatu»  rcllitutus  non  hiillct.Ati|^i  i  non  poifct  ho- 
^ie  Hfcushoc  hJcicommillumjJc  quoirat^tamus  pcctrc ,  h  ucportiiti  s  cuin 
VIU3  ttftatorcalienaiTct,quauisrcftirutio  ni  Ih  cJct  lccut_,vt  aptitc  VJpijn. 
fcribit.  trgo  ncquc  aJ  deportatum  rcftitutum  hoc  tafu  pcj  tn.t.  t  poicric, 
Tanio^ue  nnnus  quo  i  fifcv»  nilnl  imputjri  poteti  qvJi  alitwaiiontm  prohi- 
bercnon  potuicfi  moJo  n  jn  hcut  in  tiustiaiiJcnuDtpc  rcato  vcio  pv)tc(^ 
imputari  cur  alicnaucricciim  pofsct  imperarcfibi  nenlictjaicr.  Ciuu  igitur 
ex  Vipiani  vcrbis  conftct  hcieicommifsum  .idfcriptum  dcporta'i  feruo  quc 
dcportatus  viuo  tdbiore  alicnjucrir,ncquc  au  lilcum  pcrtir.trc  quauis  dc- 
portatus  poilca  rcftirutu.s  f!r,hcquc  ad  depoit.itnm  quaiMiis  iticrn  icliiiu- 
tu$,hocvnurancccfiari6rc!iiiquiiurquod  dicami  slicct  Vlpianus  non  cx, 
prefscrit  Vt  pcrtincat  ad  nouum  domnuMn  qLic  in  luificit  Sc  dominum  &  ^a 
paccm  fuifse  co  rcn:p<irc  quo  fidcic  ^nr.nnin  as  ccfiic.  tt  hic  quidcm  pri- 
mus  cafuscft  prioris  JiftinCtionis  q  ac  ex  VJpiani  fcnfu&  vcrbis  i..  hdc<]vx 
ftioncommnoa  lhib6Jacft.  Aius  vcidduobuicafibuseiulJtm  Jilundho. 
nisprioris,h:>ccftfiuclcruushicnunq  ain  tutritalicnjtus ,  lu.c  alunvus 
quidcm  fic  a  dtporiAto,  fcJ  w>n  nill  poft  uiortcm  cicn.um  tcftatoi  is  ( inhil 
enim  intcr  hos  cilus  Jiftarc  arbitf or)r.;b J.iftinc'tio  iJJa  ncccll  u u  tft, An  Jc  - 
porcaiust..nJcmrcft;turust";icni,nccut.Si  nonfic  icftjtutus  JuciiJr.m  tu^ 
aJ  fifcum  pcrtmtrc ,  fi  «on  rcftiutus  lit ,  id  Jcp  .rtatum  t^.loiu  ptruncbii; 
Atquc  ita  p;»tcibs  lcgis  nunquam  crit  m  fiifpciifo  quaiitum  aJ  vahJjratcni 
lcgaii  ciimcoJtmum  inftajui  quo di(.s  Ic«.iti  vtl  iiJcicon.mifti  ceditviio. 
fuam  &  potcaatcm  Icx  totam  cxcrat.  Nihil  auicm  fit  quod  obUct  q-.iomi- 
nus  ftatim  ab  uiitio&  cx  illo  inftanti  dicamus  valcrc  fKicicouMn.fs quc^a 
nulJo  cafu  inuiilc  ficri  poOi;  quin  vcl  fiico,vcJ  Jrporuto  acqu.rjc.ir  ,  adcd 
quccxdic  mortisacqaiatuminiclliij;iur,lu«  vtfipotius,mccitum  ht  ncc 
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fciri  certo  pofiicqiianduiiilifaibio  &inccftopofitns  cft  euctus  reftitutionilu 
Et  quidc  fccuta  quadociinqucrcftitutione  mirum  vidcri  minus  dcbct  fidci-. 
cotnniilfiim  ci  acqiiiiiYqujmitis  non  tuerit  capax  dic  ccdcntc,  quia  fufficert 
dtbci  ijuod  iam  tum  fucrit  doBunuSjrcdditaquc  ci  capacitas  per  reftitutio- 
■eoiiquam  dcpoi tationis  pcena  abftuIcrat.Nec  ^uod  mcdto  reoiporefcruu» 
abcoaJkiiatosi»)tioeercpotcli>nooinagisqitoiiMncotcinfefe  9  auo 
4ies  fidekoivniiifi  ceilit  fuiflct  ilk rcAjtiittts>8e  fic  lcmuni  wimifwtu  No« 
cnim.alicnandoiensnm  per<|ncniacqut(iuinet  (iHicoinaiodiinBdcicofn- 
oii/n,  ipfum  quo<^ae  commo  Jun  per  fcrui  pcribnam  quzfirum  transferret 
in  emptorcm  ant  a  fc  abdictret.Adeo  nihil  coramune  habct  fcrui  aliena- 
tio  cum  acquilitiunc  facla  ante  alienationcm.  Actameiri  pcr  rcftitutio- 
ncmconcclsam  dcporuto  cx  indulgcntia  Principis  fera  videatur  capacitas 
fiipcrucniens  eo  tempore  quo  iam  dominij  cauia  mutata  r epeiitur » tamcn 
mm  ieicft:quia  capacitasmadlni  fithiria^ft  IbpfrucBiat  bcncficao  icftitiH 
tionts  cttius  natura  illa  cft  Vt  omaia  io  ftatum  priftinum  rcponat  iLlu  Cwlr 
fim^4ifi,  facil^rctrotraliaturadidtfpus  ^uodicaiciCtncoiiiftamidcpoii- 
tatus  ficuti  dominus  fuit,ita  &  capai  fiiiflc  ffctrofingptur.  Qutbua  duobus 
concurrcntibiis  neque  ius  fifci  cx  fententia  deportationif  anicrioris  quaffl- 
tuni,  neque  fubfecuti  fcrui  alicnatio  mc<]io  tcrnporc  intcr  mortem  teftato- 
ris  ,  &  dcportati  rcltitutioncm,  ncc  dcniquc  altud  qurcquain  tmpedire  po- 
teft  ne  Edckommiirum  quod  deporiati  fccuoadfcriptufueratdeportatoip(i 
«id^mquc  rcftituto  acqiiiraiiir*  At  dtHiciliosillDd  Yidctur,quod  aoa  tnatm 
iroJumua»vt  non  rcftitoto  co  <{«i  fticrat^cportatua  klc»  in  fifto  tradctui;» 
^tppe  qucra  cenuin  fi  t  nec  dic  ftdcicommiifi  cfdn^tMicc  vUocmc  ajkna- 
«ioncm  inftanti  dorninum  fusftc  hiiioUjw»i»:m i  iHl|lwm  (uturumcfle  poft* 
qi>am  fuerit  fercusal^ienatus^Niiiproponas  exnoua  fortaf(is  aliqva  cau/» 
rcciiifsc  fcruuni  luinc  in  dcportati  pctcftatcmyquo  taroencafu  fi  aliud  «ihil 
infpiccrcnnis  pro  aiiii  fciuo  Iiabendiis  is  efsct  potius  quain  pro  eo  ipfo  cus 
iidcicommifsumad^criptumfuifsct.Vt  vcrb  in  fifco  difiiciij«r  hic  tra^atua> 
Tidcri  dcbeat  cx  co  fit^qubd  Uc^  fifcdlion^cfit  capacitaa  quf  dccfi  dcpor- 
tato,  Decft  tamcn  ci  domintum,<|ttod  dcportato  non  dccfty  &  ^iod  tamcnr 
ftppoiii  &*  prxceder&necefse  eftvt  fiatloens  ^napftioni  dc  capccitate» 
Noa  cnim  fcrui  qutbttaati<|uid  rclioq[iiitHr fittfltcipaccs ex  cuiufcunquc  ca- 
p:ios  perfona,  fcd  cx  corum  tantum  in  qaonrni  dominio  Gnt  &  pottftatc 
din.l.tionmtnnsii.  D.  de  heredtb  trj^itufv.  Proindc  cui  domi»)ium  ftiuia- 
bcft,  ci  t]uantunicuijij'ic  cs  fc  capax  Ht,  necefsc  tamcn  cft  vt  abfitcapacitaa: 
acquircndi  per  icruuii)  liiumyAt  e  couerfo  non  quicunque  incapax eu,idcOi 
minus  dominos  cft.  £t  ob  cam  caufitm  arquum  cftnut  CiDOc^iliocis  coi 
•  ei  dnobo»  nccefsarfia  vnum  Mmikii  «lccibt  ^iim  i»  cui  «mbo  dor«iit.  Dc^ 
«Mtate  capacitaataiitjim  JccftiMd  aoiclli  vtrwnque,quia  dbmjminai  decft 
Ipc  quo  Hulla  poteft  hacparte  eflt itipotlpw*  DifHctliut  crgoeftvt  fidci- 
«Omiiiirsuinrliuic  femo  adfcriptcm  perttneat  ad  ft^um,»lienato  poft  mortC 
tcft^jtoris  perdcportntum  fcruo  ,  etijmft  deprtrtatus  rettituius  non  fit,. 
nuamvt  pcrtincat  ad  dcportatum  reftitutum.  Addidi  4/if«4ft»  poji  u- 
fiatgri^  mortetn feruo^  quia  cum  fcruus  alienatus  non  cft  ,  minorem  r€s>  ha- 
btt  dubit|ittonem  ,  eftque  mulib^apeniiis  iua  fi£sr  r  quiolitte  sovaii*; 
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mcn  dominus  ex  caufa  prarccdenti ,  lioc  cfticx  caufa  irrogatx  deportationis 
a  qua  ordincm  habuitpollerior  h^c  acquidtio.Non  enini  noua  (cntentiao- 
pus  cfl^vt  bona  huius  deportati  onmia  qu^  pofl  deportarionc acquilljt  rur- 
fus  publiccntur,  fcd  fufticii  prior  fentejitia  vt  ca  bona  fifcus  vintliccc,  non 
modo  tanquam  vacantia  vtpotc  nullo  heredc  cxiflente ,  quotnodo  C\  quis  io 
ciuitate  decedcret  finevIIorucceirore/.WfrffiVfrrtf^y./J.^/rrufi^.fed  quod 
maximc  notandum  cft,ctiam  iure  quodam  proprio  &  tanquam  bonj  dc- 
portati,&  tanquam  publicata  Ll.CM  lf9.profcript,l.fi marrduMtro  ti»^.ucHUU 
JD.mdnddt.V ndc  eft  quod  (i  ea  vclit  intcrim  alicnare  vel  pignori  dare  in  frau 
dcm  hfci  non  potcft  kt^l.l.deportatuj  i^y.De  interd.^^rtleg.  Cum  tamcn ,  fi 
quidex  bonis  fuisalienaucrit  is,cuius  reliqua  bona  poitcatanquam  vacan- 
tia  fifcus  vindicauir,nullo  exiftcntc  fuccellbre,nuqua  ilia  qu^ftio  poflit  mci- 
dcrc.  An  in  frau»lcm  fifci  alicnationes  taflj  fucrint  nccnc.Onmimodo  enira 
vilcnt  &  ratar  funt,  ncc  quicquam  iuris  habet  fif<:us>niii  in  bonis  quar  fuper- 
funt  quidem  dedutSo  a:rc  alieno /.  1.^.4»  Irorm  l.non  po[iunt  10.  7).  de  iitr» 
ffMumimxi  quia  prxccJunt  caufam  qux  poftca  inuitauit  fifcum,  Non  ct- 
iam  alienationcs  illar  qua:  a  deportato  fadar  fimt ,  bonorum ,  poft  depom- 
tionem  licct,acquilltorum.  Sed  cum  alienatus  cft  fcruus  cui  poft  depor- 
taiioncm  teftator  fidcicommiirum  adfcripfcrat,  &  quidem  mortuo  iara  t«- 
ftatore,durius  eft  vtadfifcum  pertincat  hdcicommilTum  ex  perfona  illius 
fcrui  qui  nequc  dic  legati  cedente,neque  poftea  vnquam  fuerit  in  dominio, 
&  potcftatc  lifci.Et  tamen  ita  eft  fi  dcportatus  qui  dic  cedcntc  dominus  fuit 
ounquam  fit  rcftitutus,  Qucmadmodum  fi  is  rcftitutus  eirct,  alicnatio  qus 
intcrneniiret,  non  irapcdiret  quominus  acquircret  fibi  fideicoramiflum 
pcr  fcruura  quafi  proxcdcntc  alicnationem  acquilitione.  Et  ratio  cft,  quo- 
nia  licct  acquifitio  ifta  fideicoraminii,ncque  in  dcportati  nequc  in  fifci  com 
niodum  fiat  nifi  eo  dcm^m  terapore  quo  dcportatus  vcl  rcftituatur,vcl  mo 
riatur,  propterca quod  quandiu  nec rcftiturus  ,ncc  mortuus  eft,nefciri  *po- 
tcft  vtri  futurum  fic  vtcommodum  illud  fidcicommifli  acquiratur  fifcona 
andcportato.Attamen  vtroquc  cafu  rctrotrahitur  acquifitioad  tcmpus  il- 
lud  quo  dicsfideicommiflli  ce(Tit,Nccintcrucnicns  alienatioquar  tota  fadi 
cft  impedirc  potcft  iuris  potcftatem  ex  qua  fola  acquLfitio  «rftimatur ,  adeo 
vtperferuum  cui  legatum  vel  fidcicomraiflum  adfcriptum  cft  acquiratur 
ipfo  iurcdominoctiamignoranti,quamuisnoninuitocum  repudiarc  pof. 
fitlcgatumvel  fidcicommilTuin  fi  veUtUe^MMm-j.  delegMis  i.I.  Tttts  54. 
p.LuciAde  /egdi^i.  Itaqucquamuis  non  nili  ex  poftfado,ideft  poft  rcfti- 
tutionem  vclmortemdeportatiapparcatquidantca  fucrit,vt  in  a?iis  plc- 
rifquc  partibus  iuris  /.  fu$  res  98.  rem  aurem  CA{irenfis peculij.  D.  defolut, 
leoesJetfifuidi^.f.i.DJevfufruQ.l.hutcfcriptHrxi'^.  $.1.  D.  adlegem  A- 
mutUam.ic  accomraodatiiisad  rcm  noftram  inl.de  heredttate  i^.^cjHtddU' 
temverficul.nifitnpendenti  D.de  cdptiu.^  pofihtn.  Cumtamcn  id  qualc  fii 
tandcmapparet,taIcquoquc  iam  ab  inicio  fuilTc  intelligitur ,  Non  pro- 
ptcr  fpcm  quam  vel  dcportatus,iara  tum  habucrii  obtinendjr  rcftitutionis, 
vcl  in  concrarium  fifcus  augcndae  pcr  dcportati  mortem  publicationis ,  Scd 
propter  iuris  potcftatem  qua:  facir,vt  ea  omnia  quorum  acquifitio  ficri  po- 
teftipfo  iureiamindeabeo  tempore  acquilita  cflc  videaiuur  quo  dics 
tfflil>riucinfifci  vtilituciidcpotutusnortfucrit  reftitutus,acfi intcrdc- 
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l^rittioaem  ic  moftem  depomri  medhini  temput  nottiSm  fflterceflMcl^ 
Siucin  commodamdeporcaii  tandem  rcftituti  acH  dq>ortarus  isnun(|uam 
'fuitrct.  Deaif|iietimpotens  c(l  ius  (ifci  ad  acquircndumhocfidcicommif- 
*fum  pcr  feruum  c|uainuis  mc<lio  temporc  a!ienatum  a  dcportato  numquam 
rcftituto ,  qudm  potcns  cft  ius  dcportati  rclbcuti  ad  pctcn Jinv,  fi Jticomaiif- 
•(um  huic  rcruoadrcripcam,caniccli  cum  intcrim  &  antc  rcftirutioneni  alie- 
naucric.  At^uehxcquidemmihi  vidcturloci  hiiius  non  foli^m  fcntcntia 
'^Buam  afleomminiks  mrtaffis diificile eft » M ctttm  ratio  auam  fani  faten- 
'wim  eft  dfc  perobfcoram  t  nec  Jtquoquamex  inttrpretiDOsnoftriiadlitic 
*iiend  expt  i  catan Kos  vc(6  ah  aftccuti  eam  fimoa»c|Bod  nobi^-quidcm  vidc- 
'nnrt  dodiores  vidcriot. 

ERR  O  R   DECIMV  S. 
.  •         '..  .       .        •  • '  . 

tefinm^milit, 

N  T  E  R  tam  multapriuilegta  qoc  ab  Impetatoribus  com» 

ccfTa  funt  militibas  circa  vkimas  vo1untatcsteftanieniarias> 
dcquibus  am  non  pauca  fcripfinjus  in  Dcc.id  buspixcede- 
ctbus,  poftrcmum  terc  illud  cll  ncc  tautcn  auc Icuioris  mo* 
mcci  auc  minoris  dubitacionis)  (juod  perniinum  lis  eft  c.tj^ 
Godicillis  ad  ceftamentum  &dis»  hoc  cft  teftamenm  miiitari 
'confirmatis  Kereditatem  dire&b  dare  L  nnUiii  cmluttlis^S,  in  priHcip,  D,  dtte^ 
'f  dm^mlit.  lurc  prorlus  fjnc  fingulari  9t  priuiledario « cilm  cx  racionciorit 
'cotnmun : ^  ccrtiiHmum  fit  hercditatem  codicilJisf  neque  dari  poile ,  neoue 
'adimi,  ob  iui]vic  ncc  cohdicionem  inftitutioni  pofTe  adiici  in  codKillis  h  in 
teftamcnto  data  fucrat  hercditas  purc  l.efuid  mi  id.^.i. D.dc  iondicit.JJt  .Et  he- 
reditatcni  qujc  in  tcftamcnio  inuiiliter  data  (li  iion  poflc  codicillis  quafi  hc- 
reditatcm  confirmari,fed  ita  cancum  vt  cx  Hdeicominifto  jjietacur  habita  ra- 
tione  legis  fa!cidiae/a»^.W^I>4/«iW.«M&ifllHaios  vcibprtuilegij  ricutcfife* 
'Aaseftcert^  qu^m  maximtts»ita  ratio  iongcobfcurior  quamccterora^* 
Ca:tcra  cnim  priuiIcgiarationcmilbt]iynicain&  gencralcm  habeiuUiaod 
'itapUcucriclmpcratoribus vteo  veluti  pra;mio&  rcnumerarcntor  mUites 
qui  antc.i<5tislaboribusbcncmcritiderepublicafuifl^nt,& tyrone$,ciu^fq;  .  , 
omncsad  grauilfima  cjuxquepcriculaprofaiute  rcipublica:  obcundainuita--- 
rent  l.l.^  z.l.DiuMjTrM^nus  i^J.teJiMmfntJ  i6 ,D.(lt itflmttt.mtUt .1  .tmpuLeri  ^o, 
'^2).tie<tdinin,CM  ffrictMiTT,  Nempecilm  non  fcmpcrcopia  fuppctattcftium 
'neque  adlTibcndarom  cssteramm  follenniutam  qocinpa^anorum  teftaml- 
*tisomnimod^reauiruntor7.«M/bM/»r8.f.h2>.«fr  luftio* 
'h'Tit,  Df  miUt,  tifMm.  At  priuilegium  hoc  militibusdatom  vt  poiEniiB 
'dicillistcfUmentariisheccditatcmdirc^o  dare,ncque  necenficactm)  nequa 
' vcilitatcm  3liquam,ncc  proinde  rationcm  vllam  hab^re  vidccur.Cuti)  enim 
militu  n  tcfta.nciita  in  co  potiriimum  diffcrant  a  tcftamentis  paganorum 
quod  nuliam  pcnitus  follcnnjtatcm  &  obferuationcm  defidcrant ,  adcoque 
minorcm  quam  codiciiii » qui  eo  £Uccm  lurc  quo  nunc  vtimur  non  caicai 
•  EtEc 
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roliennitate  aliqua  cdm  quinque  tedcs  dcficlerent  pofl  Ifiem 
fine  Codicis  de  codicillis.   Quxnam  obfccro  potcll  neceflitas  fubcrTe  vel 
vtilitas  huius  priuilegij  >  vt  liccat  miiiti  etiam  in  codiciJIis  diiedam 
bereditatcm  dace  >  d  tam  facilc  e(l  militi  tenamentum  facere  cju^m 
codiciliosf  Sed  &,  cum  verum  illud  fit  »  quod  fecundilm  noftram  c- 
mendatioficm  Panlus  fcribit  in  lege  eius  militu  34.  in  fineyDetrftamcnt.  mi- 
lu.  voluntatcm  quamque  militis  teftamentum  cflc  ,  qui  ficri  potcft  vt 
n)ilcs  faciat  codicilIoS)  qui  non  potiils  tcflamenti  6c  nomine  &  iure  cen- 
feantur?  An  fortc jpolUint  eflc  codicilli  line  voluntaic?  Dcnique  fi  vera 
eil  ratio  quam  luftinianus  nofler  attulit  in  $.  codiciUis.  JuH.  de  c<>dtall. 
ob  quam  codicillis  hcreJitas  nequc  dari)  nequc  adimi  pollit,  ne  coniun- 
dantur  >   inquit  >  iura  tcflamentorum  Sc  codicillorum  ,  Adde  y  Sc 
nomioa  rv       fi  idem  7.  Cod,  eedem.  An  non  arquc  abfurdum  &  foedum 
,  q^omodo  loquitur  lex  yltifndC.  de  leiittm.  tutet.  eam  nominum  & 
rcrum  contulioncBi  in  milite  fieri  atque  in  pagano?   Imo  longc  fa- 
dior  &  abiurdior  in  miJite  videri  dcbct.  Nam  in  pagano  quidcm  e- 
ciamfi  ms  ita  ferret  vt  codicillis  >  perinde  ac  teflamento  hcreditas  dirc- 
&.0  dari  poQct  ,  non  tamen  vfque  ade6  confundcrentur  iura  tedamen- 
tcnum  &  codiciIIorum>  vt  non  facilc  polfct  dignofci  an  tcflamcntum  fa- 
^ni  circt  ancodicilli  ,  Nimirum  exadhibitis  vci  non  adhibitis  follcn- 
nitacibus  ,  qusc  in  quolibet  pagani  tcftamento  maximx  ,  in  codiciilis 
vcrJi  vel  nulla*  prorfus>vcI  faltein  longc  minoics  rcquircrcnrur.  At  ca 
dilkinclio  in  militaribus  /lue  tcflamentis,fiue  codicillis  non  limilitcrha- 
bcri  aliqua  potcfl  ,  cuni  non  maiorcm  follcniutatem  teftamenta  mili- 
tum  cxig.int  quim  militares  codicilli.  Verilm  obicdionibus  iflis  omni- 
bus  commode,ni  Fallor,  fatisfccerimus  ,  fidixcrimus  ,  Voluntatcm  qui- 
dem  militis  quamlibct  clTe  teflamentum  ,  fcd  ita  dcmuni  fi  milcstefla- 
mentum  efTc  velit  ,  non  ctiam  fi  malit  efTe  codicillos.   Nam  praetcr  id 
quod  generalc  in  quolibet  hominum  gcncrc  ,  ac  fcrc  perpctuum  efl, 
vt  adus  nnmquam  opcrcntur  vltra  inientioncm  agentium  -vfli.  le:e  non 
§rnnis  19.  D.  de  rcbns  credif.  lege  iuris  ^entium  feptima  f.  qnod /r^  *I>.  e/e 
ab(urdum  fanc  cffct  priuilcgia  milirum  qus  ad  fuprcmas  c-rimi 
voiuntatcs  adiuuandas  conccffa  finc  ,  eo  vfquc  produci  vt  contra  ipfo- 
rum  voluntatcm  pro  tcflamcnto  habcrent  fcripturam,  quam  milcs  non 
nifi  codicillos  cfTe  voluifTct.  Id  cnim  dcflruere  voluntatem  cfTct  ac  im- 
pedire,  non  adiuuaie  ,  In  fumma  faccre  vt  cui  liceret  quod  plus  elfet, 
non  liccrct  tamen  quod  cffct  minus  contra  vulgatam  iuris  rcgitlam,vt- 
que  careret  uiinoribrs  qui  frucrciur  maioribus  ,  quod  pcr  fc  non  mi- 
nus  certc  abfiirdum  foret  quim  c  contrario  vt  iiiaioribus  frucretur  qui 
careret  minoribus  ,  vt  Papinianus  ait  in  lege  ati  fMtio'^.  D.dc  fru.exporJ, 
Ntque  vcco  fine  effcdu  hanc  militarium  tcftamcnrorum  fic  codicillo- 
rum  diftin^flioncm  clfc  exiftimandum  cft  :  ct\tn  poffit  plcrumquc  inter- 
effe  miljtis  vt  codicillos.  icftamcntarios  potiiU  quim  tcftamcntum  fcciP 
fc  exiftimctur  ,  vcl  ob  iJ  filtem  nc  quarftio  tam  facilc  pofTlt  inciderc, 
quaf  fadlis  a  militc  plurilnis  tcftamcntis  plcruniquc  inciJit  ,  An  vtium- 
que^  teftamentum  volucrit  milcs  va/crc  ,  an  priori  pcr  poftcrius  dcro- 
gare  :  quod  nos  in  prarccdcniibtis  fusc  tradauimus.  Nemo  cnim  vn- 
q^m  dixic  ,  Pcr  codiCtUos  quos  niiic$  ad  teftamcmum  fcccrit  rcuoca- 
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XW  vldcri  tcftamentum  >  quod  occ  in  pagano  reuocatum  cenreretur» 
qma  ncc  poncc  »  Cdm  in  concrariuni  codicilii  ad  ccdamcncvim  fa<5li  i 
tcAamcntu  ipCo  vires  accipianC)  ipruifquc  ius  &  condicionem  fequancur 
Ute  fHul  fcr  iitMHM  lO*  Itge  Jf  tturfitH  16.  m  fine  D.  de  iure  ctJnilUrMm, 
Ncc  miniis  in  militc  quim  in  paganoiioc  locum  habet,  vt  per  codicil- 
los  teftamentarios  nunqaam  teltameiuum  reuocetur,  iiili  fort^  cjtiantuiii 
ad  legaca  vcl  hdeicommiirii  qux  licct  in  tedamento  data  ncmo  dubitac 
codicillis  reuocacj  &:  adimi  poihjege  con^UH-tHr  8.  f.vi  nno.D.de  lurec»- 
duiUtntin,  l((e  terna  C«/</. fo^^f/w.  Ncque  enim  priuilcgium  militis  in  co  vU 
liim  ctl  vt  podic  etiamfi  maximc  velit  rcuocare  teuamentum  Hue  mili^ 
.  taritfiuc  communi  jurc  fadkum  per  codicillos  quaiuumlibet  poftcriores, 
cum  in  cam  rcm  piratum  habcat  auxiiium  tacicndi  tcilamenti  ad  prio- 
rem  voluntatem  reuocandain  ,  potTitque  ei  tanto  magis  imputari  quam 
pagano  cur  cilm  tecit  codicillos,  telUmencum  potius  non  fecerit  ,  aut 
cuc  non  codicillos  a  fc  fafcos  in  tclbmcntum  conuerterit  vc  in  Irge  ijusc- 
rebutmr  19.  'Z>.  de  tcfi.tment.  mtl.t»  quod  tam  facilc>  tamque  commodc  fa- 
cere  fi  voluilfec  >  pocuUfcc :  paganus  iion  item.   Hoc  aucem  admiilo  vt 
non  minus  bceac  militi  quam  pjgano  facere  cod'CiIlos  ceftamencarios« 
nou  tam  mirum  viJccur  lilud  eile  quod  eiufmodi  codicillis  hcrcdita- 
tem  pcrinde  ac  tertamento  dare  piilcs  diredo  po(Tic  ,  qu^ni  ditiKiledi- 
du.   Cur  nun  id  ipfum  pagiivo  quoque  permittatur  1  Cum  non  cam 
cx  priuilegio  aIiquo»quam  ex  mcra  iuris  racione  ac  rcgula  id  fieri  vi- 
deacur.  Siquidcm  tritum  eft  >  farpiufque  a  nobis  inculcatum  »  CodiciU 
lorum  tcftamcntariorum  lingularc  iiu  cflc  vi  quxcunque  in  iis  fciipt* 
func  pcrindc  haben  debeant  acli  in  tcftamcnto  ipfo  fcripta  eftcnt  ,  lc^e 
JtCHndt  (,  codtdllorH^n  IX  de  iure  codtallori*m.   Atqui  nemo  dubitat  ,  qum 
hcrcditas  ceftamento  d.iri  polfic  ciim  in  cam  potiflimum  caufam  tcfta- 
mencorum  vfus  comparatus  (it,/r^f  hereditas  5.  C.  de  ^tci,  conuent,  leteli^ 
cet  19.  Ccd.  de  pMcl.  Quidni  crgo  per  codicilios  quoque  teflamentarios 
dari  poteric  ,  vt  eo  cafu  in  teftamento  ipfo  data  eHc  crcdatur?  (icut  &  in 
fpecie  ie^tsajfc'  toto  77.®.  de  hrrcd  hns  injitt.  ie^efi  itd  fri^fert^S.  De  (tn- 
dtc.  &  demofijirdt.  Ncc  ciiim  eft  quod  quis  cum  luftiniano  refpondeac 
ica  conftitucum  eftc  nc  ccftamentorum  &  codicillorum  iura  confunde- 
rentur  :  Qoandoqujdem  ex  mjlitarium  codicillorum  cxemplo  conftat» 
non  ob  id  nngis  heri  hanc  confufionem  quod  hcreditns  codicillis  de- 
tur   Alioqui  diccndum  erit  fadis  a  milite  in  hunc  modum  codicillisvc 
hereditattm  in  iis  dircdo  dederit  »  ncccftarib  induccndam  lianc  confu- 
ilonem  >  Vt  ncfciri  plaiic  poffit  vtra  voluntas  teftamcnci  ,  vcra  codicil- 
lorum  lure  cenfcri  debeac  >  Quod  camcn  non  ita  cffc  iam  oftendi- 
mus.  Alia  ij;itur  ratio  quacrenda  cft  quam  c\c.x  a  Triboniano  allata 
fupradiilo  loco  fuic  ,  fcd  non  alia  mclior  qtam  quar  a  Papiniano  no- 
ilro  in  diciu  le^e  tjnod  per  manus,  Vbi  eleganter  ait  ,  Quod  per  raanus 
traditum  cft  ,  Codicillis  hcrcditatcm  dari  non  pofle  ,  rationrm  ill.im 
habere  ,  Nc  pcr  codicillos  qui  ex  tcftamento  valercnt  ,  tcftaincntum 
quod  vires  per  inftitutionem  heredum  acciperet  9  conHrmari  vidc- 
rctur.     Implicaret  enim  ca  res  manifcftam  contradidioncm  ?t  tc- 
iUmcncum  cdndriuaretur  pcr  codicillos)  8c  codicillos  confirmarec» 
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YieiTiliTiquevccodjcilJiex  teftamenco  valerencteftamenruni  autem  vircsM^' 
c^pecet  ex  heredum  inditutionequz  in  codicilijs  fada  edct.  Quidf  inquiest 
An  non  eadem  ratio  in  militari  quoquc  teflamento  &  jn  miiitaribuscodiciU' 
lisiocum  habecf^An  non  teiUnientactiam  militaria  pcndent  ex  heredum  in- 

ftitutionc?  Annoii  niiljtaresquoquc  codicilli  teftaincntanj pcndcnt  cxte- 
Aamcnto?  Qiiidm  crgo  ius  idcm  m  militum  quod  in  paganoruni  codicjllis 
obreruabitiii?  Auc  quodnam  priuilegium  militisialc  canttimque  eirepotcft 
cuius  racione  dcbcaiuus  i«J  admictcre  quod  implicat  contradictJoncm?EgO' 
veco  refpondeoteftamentaquidcm  militum  pcndereex  inftitutione  here- 
disvt  etiam  paganorum  )  atnon  ideopcndcrecodiciilos  n)ilitarcs  extcfta- 
nicnto  militari  c]uainuis  (int  teftamcntari j>red  omnia  qua^  miles  in  iis  di(^^o- 
fucritnon  aliundequimab  ipfius  voluntate  viresaccn>erc,Pollqiiam  placuit 
Iinperatoribus  hanc  vnam  cllc  vltimarum  voluntatum  nnlitanuiii  lcgem  vt 
a  lcgibus  omnibus  fint  foluiac.Qiiomodo  cn.m  poflcni  codicilli  nulitarcse- 
tiam  teftamentarij  pendcre  ex  tcftamcnio  cdm  ficn  non  ponit  vt  non  va- 
lcantjficut  nec  vt  non  valeat  teftamentum  dummodb  aliquis  in  eo  heres 
ftripcuslu?  Ec  camcn  dicuntnrtcftiamentanj.at  non  quiapendcant  ex  tcfta- 
meiito  ,vccodicilli  tcftamencarijpaganorum  »fed  quia  non  polhinc  efte  hnc 
tcftamenco.  Hoc  camcn  rempercxigo  vt  ccftamcncum  Faccrc  milesvolue- 
rit,dcqiie  eo  conlUtad  hoc  vtceftamencum  a  militeFadVum  dici  poifit ,  tum 
verb  maxime  cilm  ulis  volHncas  cft  quz  alioqui  in  dubio  codiciilorum  pO' 
tids  quani  teftamcntj  iurecenfenda  cllet.Sicque  accipio  quod  fnpra  cx  Pau- 
lodixi  qnamlibetvoluncttem  militis  tcftamentum  eliic,  Scilicct  quam  illc 
teftamentum  elfe  voluerit,non  ctiam  fi  animo  id  cgerit  vt  faccrcc  codicillos 
aut  quid  aliud  quod  ccftamencum  non  eflci ,  Ne  .iliterpofiio  lure  dicendum 
cflcc,nonene  iniliti  liberum  nonteftari,fimod6aliquid  raoriens vellet, 
Cilm  ccontrarib  non  aliain  ob  caufam  totei  priuilegia  data  fint  circa  vlti- 
mas  voiuntatesquam  vttant6plcniorein&  libenorem  habcrct  non  mod6 
ccftandi  Ccd  etiam  quoquo  alio  modo  de  bonis  fuis  pro  arbjtno  difponcndi 
facultatcm  dum  nc  tcftamentum  faciat  fine  hercdi j  inftitutione.  Nam  quod 
idem  Paulus  ait  in  l.vlt.eod.tti.De  tnr.  €ociuill,  non  poflb  intelligi  tabulas  ttfta- 
iDCntieas  inquibus  heres  fcriptus  non  fic ,  in  tnilite  non  miiuls  vcrum  clt| 
quam  in  pa^ano:  Alioqui  fanc  confundercniur  iura  teftamcntorum  &  codi- 
ciilorum ,  li  quemadmoJum  potcft  milcs  hcrcdicaccm  in  codicillis  diicc^to 
darcjlta&poircttcftamcntumfacere  fine  heredis  inftitiitionc.  Cartcrum  fi 
ponercsmjlitcm  nullofa4to  tcftamcnto  voluiflc  codiciUos  tanium  facerc, 
ac  in  iis  heredicatem  dirc<ft6  dedure,  Non  pucarcm  valicurani  cam  volui  ta- 
tem,ncque  iurc  tcftamentiquoniam  milcs  non  tcftamentum  fcd  codicillos 
tantum  iacere  voluilfec ,  nemie  rurfus  iure  cod  cilloruin  ,  quamuis  voluiflct 
miles  ica  cflc ,  quia  non  in  aliis  codiciliis  hcrcdiiacem  dircdedarc  milici  ex  . 
priuilegio  conccditur,cjua;n  in  iisquiad  tcftamentum  aliquod  fafti  fini  vt 
Paulus  loquiiur  in  «./.w;;/<'/>,Nonpoteft  autcm  mih  s  velle  codicilies  habcrc 
teftamentariosfi  nullum  fcceric  tcftamcncum  ,  cum  ea  rcsmanifcftinimara 
iinpIiceccontrad»<itioncm,vc  teftamenium  nullum  fit,&tamen  codicilli  ali- 
qui  fint  teftamentarij :  Cur  vero  non  «que  datum  cft  pt iuilcgium  militi  vc 
poffit  dircfto  hcrcdiratcm  dare  in  codicillis  ctiam  ab  intcftato  fadis,fi  viru- 
queis  velle  fcdixcrit  &  inteftatum  mori,&  nihilomini\sdiiedaiu  hercdita- 
teni  in  codicillisdare.Rcfpondco,quoniam  «quc  hocjmplicaccontradiftio- 
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fem  vt  milci  qui  hcicdcm  tliqucm  rcripfit  inteftatus «lctelTcrit.  Qiiid  cnim 
aliud  cft  r  cftatum  mori,<juam  heiedcm  fcnbcic^  ItaiJiiquicsfiintcftamc- 
to  hcrcs  kript  us  tit  &  ab«o  qui  auimum  hAbucriC  tcftamcmi  facicndj  >  uon 
coflicilloa  duwaxat  f cribcsdi.  Scd  lioc  if6m  eft  qoiMl  dicp  >  Implicare  coiftt 
tradidioiicm  vt  quis  kercdciii  aliqvcfD  (cribamiec  tamco  vclit  Hcrre  tefi»> 
fficiiciiiiuvtflroriatur  intidatus.  Hoc  cnim  adiicicndum  eft vtdcltpdamcll 
cafan  qaoheret  aliquisicriptus  (it  a  miljte  in  codicillis  tcAamcntnriis ,  qus 
tamcn  non  finttdftamenium,  vt /«  d.  l.  v.idttf.  N  hil  cnim  rcpugnai  quomi- 
m^^s  vtrimiquevcrum  iit,£t  datam  cire  hcrcduatcm  in  codiciilisttltan.en- 
uriis,  Et  codicillos  iUos  in  quibus  hercs  diri&b krjptus  Gt ,  non  tcftanicn- 
tum  dk lcd codicillos: nimirum quiacodicilUtcftaro^tarij  licct  non fimtc- 
ftamcniucu  totique  fpecie  djfierant^  tcfiamcfiio»  Attameo  tcfiamcnti  par< 
qucdam cfle  intclliguntui  Lpenidi,Djff.m.  ^MNM/f».  4Per.  /.  4^ mtefUi9 16.  L 
PUthm4 iS.T),dtm»ci>tin$U,Scd  icpueiut  cuidentjflimc&implicat>vthcrct 
aliquisfcribaturincodiciUisab  iiucHatoUdis,non  minus  qu^m  vt  milea 
deccdatteftatusinTotum  (imul  ,&:in  totum  intcftatus.  Fatccr  polTe  illiim 
dcccdcrctcftacum  &  intcltatum  ,  fcd  ita  li  pro  partctcftatus  inis  pro  paitc 
intcftatus,  Pro  partc  inquam  fiuc  tcujporis  liuc  bonoium l./imilti 6.  l.nalcs 
iu^uDJe  tefi^milu. ^cd  vt  in  cocum  icftatus ,  &  in  tot^m  intefiatusdecedat», 
ecicfiifi  maxiiDC  velkfieiiccrtdooUoaaodo  poceft.£rgo  necvthcrcditatcm 
dircdam  det  in  codtdlUs  Q  nuUum  tcfiamcncum  fecc  nc,  f?ue  cod  icillos  iUoa 
Talere  lanquam  teftamentarios  vetitfiuctanquamabtmcftato  Fa^^os.Prio- 
fie  fic|iudcm calii  6eri  nequit  vt  valcant quafi  t cft :i mcntari j  nu llo  pcnitus (a.* 
tcfta|nento:Poftcriorc  vcr^  codicilli  quidcm  ab  intiftato  ficripoflunt 
eiiam  a  paf  ano  qui  nulium  tcftamcntuir.  fec  t , fcd  non  talcs  jn  quibus  hcrc- 
ditas  ducdto  dcf i  r,nc  quidcn»  a  miiiic.Non  quafi  teftauuntum  faciat  milcs 
quoquc  Ucvt  pa^anus,c]uoticsahcuibcrcditatcmdatdircfiamf  AUoqai  te* 
ftamentuttidic0idumeiretnoncodicUlii)in  quibas  poft  teftafflcmum  St^ 
ftomhercditaumdireabmflcsdediirct.Scdquia  non  potcftdecedcfeina 
leftacuf  9  quiheredcni  aliquem  dircftb  inftituit ,  Cxim  facere teftjmcntum 
aihilaUttdiitqDam  heredem  aHqoem  dirciTto  fcribere.  tnt  crgo  h^c  mili- 
ti$  voluncasinutilistanquam  pugnantia  &  contiad)6cria  continen* 7  a  rfg. 
lMipi^l>!.wii.i  i8S.  dti'gt,i.  tJ  r.  Niii  quis  n-alii  diccrc  quod  ccrtcprobabtlius 
cft  Jdiuuandam  cam  bcnigjia  intciprctaiione  vt  valeat  co  modo  quo  valcrc 
poteft.idcfttanquam  tcftatnentum,  quafi  perioUmimpcritiammUitiafiH 
dum  fic  vtexprcflcricvcUelccodicUloaiUos  valcteiorc  (DodicUIomm  (iue 
«tcftameato  fioc  ab  i»tcftato&dorom.Coiiftat^im  cztcras  intcr  caufaa 
ooctotmiUcnm  hnc  ir  rc  priuilegieextor/eruncvnam  ill?m  fuiflV,auod  vW 
fiim  cfi eorum  fimphcitati  &  in  pcrhtz  frccurrendum  clk-  /. \.  H.deteBtirt, 
militJ.^.C.t  J./.'.wi'Ueri  j^o.uJe  admtn.ttiur.^  apiid  Jiiftin./^/?/<o  lit.De  trfiAnt, 
i»>i7i/,quandr.quidcm  magis  arma  quan)  lcges  fcirc  militcs  cxiftimantur  l.mi- 
liits  x\.C.de Uut.l.U\d<  iur.    f^ci-  %»or.  Lt  i nfpcao  eo  auod  pracipuc  mile» 
egit ,  dubitandum  non  cft ,  ouin  idantmoagitaucrit  vt  hctedcm  baberet iU 
lum  quem  (cribebat  §  $i  qiiidci|iex  telbfinieoiofoti^qoam  vt  codidlloa  6* 
««e^teftameiiiartotUioe  ab  mteftaio  fi^cret*  ncoJicredem  iUom  haberet.  Hoc 
4^im  poftcriusad  conicem  dumasat&figuramrverborum  pertinet, Priuf 
vvcr^adceicfic^mnegociiquefubftantiam.  N3m&  plerunque  ficeuenit 
«cr  ccrorcmft  imp^!*»»'»  iK>Kauoriim»vc  giiaU  cx  tcftacor  i  s  m  c  nte  codiciU 
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lorum  nomincdoncnt  cani  voluntatcm,cjnx  tamcn  non  nifi  iurcicftamcrt- 
ti  valerc  po'.fit:  Qjocafu  ncmo  dtibitat  quin  tcftamcntum  (it.&  co  iurcde- 
*         fcndatur  ,  (iuc  pcr  not3rij,(iiic  per  tcftatoris  ipfius  impcritjam  codicilli  di6ti 
Q\\tl,^o  C(,i/i(tllum  i^.vbi  noilri  norat  Cdrtrfi.tmJ.l.illiteiiyfM^iijutD.deiurt 
(9^;ri//.Cuiusrci  clc^ans  cxemplum  CKtatin  ca  fpcc  c  quam  rctulimus 
fitux.Coii.mfli  o  Dc  lejt.iyn.  Cum  tamcn  milirib»is  omnihus  liccat  nontantiira 
militari  fcd  cciam  communi  iurcccdariiquu  fcihcct  priuilcgium  numquam 
•dmiit  bcncBcium  iuf  is  comu)unis,no4iabrjrda  dubicatio  cit^An  quud  Paii- 
*        kis  ait  ifi  d.l.m:litis.Voi\Q  militcm  in  cod-ciilisad  tcftimciitum  iaftis  hcredi- 
tatcm  6^\icdt6  darc,verum  fit  vtroqHC  cafu^id  cilfiuc  inditari ,  fiuc  commu- 
ni  iurctcftjtus  proponatnr.  Dubitationcm  lilud  mouet  quodcjuoticsfiunc 
coJicilli  tcflamentarij  ,  nccciTe  fit  eos  fcqui  lus  tcfbmcnti  ^  quo  dcpcndcnt 
J.!.4bini:Jf4'o  infin.Wx  proindenon  v.dcantur  pudc  valcrc  iurc  militarifi  tc- 
ft  iincntum  h(3um  fic  lurc  communi.Cui  confcqucns  fict .  vt  in  his  codicil- 
liS)quosvcl  iurc  communi.vcl  nuilo  modo  valcre  ncccirc  fit  non  vidcatur 
poife  dircdo  dari  hcrcdit3s>cum  fit  illud  cx  priuilceiom  iitaii.  Mihi  tamcn 
meltus cogitanti. contraria  fcntcntiaiongc  probabiTior  vidctur.  Rationc illa 
quam  aJfert  Vlpianus  /»/.5  De  rf/?4'i».»«////.qu6dmilcsqui  teiiatur  lurc  coin- 
muni,non  idc6  ftatim  crcdcndus  fit  vcHc  rcnunciarc  priuilcgio  niilitari,Vn- 
defit  vt  li  qua  rationetciiimcntum  ^militc  iurc  communi  Fadiim  co  iure 
valcre  n«)n  polfit  ,pcrindc  tamen  iurc  railitari  dclendatur  acfi  ca  mcnte  fa- 
Auin  cflccvt  i!Io  lurc  valcrct  </./.5.QM|dni  crgo  ctiam  codiciUi  ad  tcftamcn- 
tum  hoc  ita  fa£bi ,  vt  non  nifi  iurc  miiitari  valrrc  pofljnt ,  quod  in  iis  data  fic 
dircc^b  hcreditas  ,  valcbunt  co  iurc,  acfi  ccllamcntum  quoquciurc  miiitart 
fa^flum  cllet?  Prxferrim  ci\m  illud  ctiam  vcriffimum  fit  qitdd  nos  fupra  nio- 
nuimusicodicillos  militis,licct  teflamentarios,non  tam  a  tclhmentopcnd^- 
rc,quam  a  nuda  inilitis  voluntatc.  Sutiicit  enim  qiiod  fadi  fint  a  milicc  qui 
ruoiurcficeosfaccrepotuittquiquc  licet  iurc  comniuni  teiUcusfit  potuic 
tamcn  codicillosfcribcrciurc  militari :  adco.jue  qiii  ctiamfi  apcrtc  profciTus 
ciret/c  codicillos  facerc  iurccommuni,n'>n  idcirco  tamcnpriuilcgio  luorC'- 
nuncia(rc  vi  lcrctur  quominus  valcrcdcbcrcnt  iure  faltcin  militari ,  qui  iurc 
communi  valcrc  non  poircnt.Idquc  fatis  apcrtc  Paulus  fignitlcai  in  <i.  l.  mtli- 
ttSiVbi  ad  hoc  vt  in  codicillis  hcrcditas  dirccto  dari  poffic ,  nihii  aliud  cxigic 
ni fi  vt&a  m ilicc& ad  teftamcntum  fn5li  fint  ,  non  ctiam  vc  iurc  militari, 
quamuis  ccrtum  fic  militari  tantilm  iurc  pofTc  illos  valcre.    Ex  eo  au- 
tcm  quod  aic  huiufmodi  codicillis  hercditaicm  diredo  dari  polle ,  Bcnc  iii- 
fcrt  fi  miles  dimidiam  pirccm  hercditatis alicui  his codicillis  dcdcrit ,  tefta- 
mcnto  fcriptum  cxaflchcrcdcm.non  iiifipartcm  dimidiam  hercditatis  ha- 
birurum.Lcgata  vcr6  data  co  tcllamcnto  vtrumquc  hcredcm  communitcr 
debiturum.  Qjibiis  vcrbis  oftendit  Pau!us,po(Tc  qui^em  ex  priuilegio  mi- 
litari  hereditatcm  dirc(5^am  ctiam  in  codicillts  d.ari ,  fcd  non  totam  ,  quia 
ncccfiarium  cft  vt  in  teftamcnto aliquishcrcs  fcriptus  fit,Ne  alioqninMllum 
vidcatur  fadum  tcftamcwtumi  quo  tcftamcntarij  Codicilli  di^i  poifint.  Ab- 
furdum  cnira  cflet  ita  militcm  fcciflc  &  tcftjmcntum  &  codicillos,  vc  tcfta- 
mcnti  iurcccnfcrctiir  ca  fcriptura  in  qua  hcrcdcm  nullum  ,  CoJicilloruni 
vcro  illa  in  qua  hercdcm  aliqucm  fcripfilTct.  Non  tamen  pcrpcruum  cffe 
crcdcndum  cft,vt  in  codicillis  militaribus  hcrcs  fcriptus  parcem  dimidiaiii 
i^excdiuus  obcincrc  dcbcac  Quid  cmm  d  milcs  hcccdcin  in  tcftamcnto 
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Semproniurn  fcripfiflct  duntaxat  cx  beflc ,  tanc|uam  pio  tricnte  rcliquo  jjitc- 
ilacus  nionturusi'  Si  poiUa.  in  codicillis  ad  tedamciuum  iiiud  faciis  M.cuiu[a 
kcredciii  iimplicitcr  fcnprcrittnoo  ^oiidiatu  hcrediMttf  parcem  hubcbit 
MiriihMifedrrieoiep^rioiii  fblom  vacabat  9  qucmadiiKKiiun  &  in  vlttmft 
cniiillibctpagani  voluntate  conx\n^cTetdJui/et§i§77JKdehered.hff,  Omai-> 
.  iMitctiim triUtoribus liue  militibus» fiuc  pafuiti  eoinnitme  illud  eft »  vt€  ' 
pliires  vlcinix  volunutisfpeciesfecenncquar  omnespofiinc  fublinere  >  om- 
ncsparitcr  iint  dcFendenJxf  nccaliaaliam  vcl  perimat»  vci  imminuat,  nifi 
quancii  racio  nccenitacis  cogic  nos  aliud  dicereivndc  cft  quod  placec  no  aliud 
nabcre  iilum  dcbcre  qui  fecuado  loco  finc  parcefcriptus  eft»  quam  quod  ex- 

tlcn<lo  M  <lt;eft  IJum  ifii$dSJmmt  17.  im pt  mip.tM.  Cor  ooa  ntro  dicimut 
cmpfoniimiCBimileainteftimcnto  hcrcditatem  dcderHtialtml  beflcm 
totiof  ba«ditatif  habcfc  dcbcrccum  iocodidUisiiimidiatanti^mpars  Mai^ 
•io  dacaproponatur  •  vt  kiiicet  ea  renietor  proportio  qutm  videtur  teftator 
frruari  voiui(re,r]ui  Scmpronio  dimidia  parte  plus  dcdit  cx  hcrcditatc quslm 
Maruio.  An  ,  qu6d  celUmcnta  militana  non  bcile  hanc  iui  «s  intcrpreiatio- 
ncm  admiccanc  vc  tcftacor  quiafle  expleto  alium  hcictiem  ictihit  addupon» 
diuQj  cranfiilTc  exi(limecur?Lnbadmictunt  vc  probauimosin  fuperiorilMit- 
'  Pecadiboa^  ldc<{qiic  «m  dobito  qoin  «qoi  Mtniioa  dimidiam  heicdittti». 
paitcmhobitiiroseffiRetiamfiiionpfopariediiiitdia  in  codicillisyTed  fiin» 

tlidicr  hercs  (cripcusfuiflccquiataotondemrideretnrci  datum  rouantum 
empronio.Nec|uc hoc dubitationem  magnam  habcret» fed dtfficiiiMaillod 
eilyCur  tanrundcin  habcat  Marmus  quantuni  Scmpronius  ,cum  Scmpronius 
in  tcftamenio  hcrcs  fcrjptus  ctl  ex  toto  alle,  Mxuius  vero  in  codit lilis  cx  fc- 
miflc.  Nam  in  pagani  tclbnjcnto  in  quo  elicc  inftitutu»  her c«  vnus  cx  af?e» 
aliusyycrb.exieraiflc,  non  idcra  rcipoaderecur > Sed in daodemginci  vocias 
:iota  hfbediiaadiaideretor^  er  qotboadoodcchn  vndajprior>ali«aote  ftr* 
Mt  Lmiefdmm  i).#.^f «m//.  cr  /.  JuHmms  i^4^ijeedMtXJe  her$d^i^/h  ftatio  pe* 
Mdacxeo  c(l  qu6d  cum  milicis  volantas  nuda  8e  fimplex  colligi  potcft  es: 
•  ^iOrbisquibusilievruse(l»nuilusrelii1quiTur  locus  incerprctntioni.  NuJatn 
.«nim  &  fimpliccm  militis  voluntatem  intuemur,non  vt  pagani  iuftam.Qnid 
aucem  (implicjus  &apcrtius ,  cjuim  (oiih  illam  militJs  voluncacem  vt  hcrts . 
ab  eo  jn  codiciiiis  rcriDtusdimjdiam  haberec  ^artem  hercditatis»  cilmei  di- 
midiam^partcm  difercodcdcrit^Neocflaribigitur  cooftqoens  eft  vt  noliie- 
litpcn^herfdcntleripiomin  teftamentoquicauamaliudprarceraliamdii»' 
midtam  remancKc,  H  tnkm  ell  quod  tn  f,.u  eiuidetttlegn  Paulosalt  taataai« 
videri  milttem  prJbri  herediabftnliire,quancam  in  poftcriorem  coniulir.. 
Etd  cnim  cradat  eo  loco  dc prioribus  &  pofterioribus  tabulis ,  id  cft  dc  mi— 
iite  qui  C3t  ntil;t.iri  priinlegio  plura  teccr-t  tcftan.cnta  ,  Parum  ramt n  bac  * 
p.irtc  rcfisrt  an  pli  rcs  hcrcdes  in  plunbus  teitaii.encis  mifcs  fcriplcrit ,  Ans 
vctc)  vnum  jn  tcliamento,  alium  vcru  incodiciilis  iure  miJicari  ra<rtis,li^ 
c^codidiK  lftt^rt»okMr  Jhi  :a^^  ratio  hch  v^ 

dimldiaro  quoque  hpmi^  fjlmmii^mi  iWaeoius  cai  pars  dmiidifta 
hetcditatfa  i»codicilTis  data  ell  ,  tamet(i  legaca  daca  Hnt  in  teftameii^ 
to  in  quoSctnpronius  folus  fucrat  inftitutus,&  de  qno /bloproimie  onci^ 
rando  tcftacor  icnrcrai.   Q.:amquam  enim  nihil  ^Maruio  icgatum&it»» 
cum  tamen  in  cum.  |»oftci  cooculeric  tntcftatoc.  dimidiam.  hcsMitaijas 
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f*^  Vlta  ^uidcma  nobis  cR/putata  func  in  ruperioribiis  Dc- 
\s  ca<libuidcpoflcriione,pra.rertiiij  vcrodcclau/uh  conftituti 
adtterfus  oiuncs  interprccum  oinniuin  opinioncs  >  icd  niliil 
piao^  quod  tti»  MUmu  AraUordiiia  viocn  pragmaticis  ao- 
mis  poffit  9  ^Hod  oimc  tn&aodiiiiit  probioduB^  ad^ 
gicdiaMir ,  Si  qms  aiieno oomine  conftitacnt fe  poflidare  rem  $  quam  ibo 
nomine  pofllidcbatXcd  qnm  tamcn  eo  tempore  non  (itpraieos»iithil  eo<cd- 
ftituto  agi^vt  pofietno  qu^penes  conftituentem  fuit  in  conftitdtarium  tran/1 
fcratur.  Nam  pra:tcr  id  quod  cx  tot  intcrprctjbus ,  qui  dc  conftituto  fcri^ 
pfcrunt,non  rcpcrio  qucm  opinionis  liuius  n\cx  vcl  authorcm  laudarc  pof- 
ii[n,ve]  a(rcrtorem,necfi^ndr3catti  1  iraqucllum  con(ui.im,qui  hanc  tameo 
quarftionem  atrigtt«iir4d.  im^mlla,feJ0.pMrr.i-ampUdi.^,  Euertic  Iiarc 
iMfirapropoiKionMioreexparteacteri  qmoesccteras»  quss pragmatict 
nofiri  pro  veriifimis  habeot  iopraii » &  daorulae  huius  adicdionem  qoa  iil 
omnibus  omniumcoiitraduum  gGneribus,vix  vnapeocaJiafrequentior.vt 
piurimi^  inancm  &  inuri'c  rcddec.Nam  ciim  folcantnotarijpaflfimadlii-* 
Bere claufula obHg.jtionis bonorum  omnium  dcbitoris  pr^fentiu «Sc fiituro- 
rum,ei^,  fubiiccre  claufi  lam  conftituti ,  adco  vt  C\  quando  forte  inconfult6 
prarcci  milTj  fit,non  nili  pcr  nimiam  notarij  impcritiatn  fadum  id  exiftimc- 
tur,<|ui  &eri  obGccro  poteft,vt  bona  lua  omnia  &  prcientia  &  fiitura  in  iim^ 
JiibiicaorMte  ocuioshabeatdebieor  »  cui  placeac  cooAitaere(e  bona  fiia 
>oimyaartditorUtiii  oomine  poOidere?  Ejft  tameo  quodfiubinterpretl- 
Jbi^ ,  (iuc  pragmaiicts  ooftris  oiioi^s  fucceoiiBamus ,  qui  vcritaccm  hanc  pcf 
toc  feculaignorauerimsQiiam  necdiffitemur  nosinhunc  vfquediem  igno* 

9 .      MifSL  vti^  dc  cauia  >  ^uam  (|ubd  ac^  iaincilttcm  nobis  Hcwj 


574   ANT.FABRI  DE  ERROR.  PRAGMAT. 

vcrumne  an  falfum  illud  cfl*et  in^uircre  ,  de  cjuo  anic  nos  ncnio  dubitauc- 
rat,aut  in  concroucrfi.im  dciluxerat,quin  &rvcr!fllniuni  &  prorfus  imlubita- 
tum  cfTct.  Mc  vcrb  ad  hanc  fcntentiam  iniicn>gaiidam  &  in  Juccndam  illud 
prin.uui  cxi:itauit>L]Liod  iiipciioie  Dccauc  cracuni  uc  t.uhci(.iitij  pi^noris 
&  liypotiiccaf,c]uam  ^ctcicspiudentes  nollri  pixcipujm  ijlaiii  obfcruaniiit, 
quoii  ptr  pjgiuis  iraiistcrtur  rei  obligati' poilt ftju  in  crcditorcni  ,  <jux 
pcr  liypotiucnm  nontranstcrtur,  Itge  cltm  CT"  fonu  y^.^.  \.D.  de  ptoncr^tuid 
4i^?io«rNmiirum  cjuia  pigtius  rc&  traditionc  contrahiiur  $.  credttor.JfifiifMt. 
^uth.mod.re  contr.  obltg.    hvpothcca  vcro  nuiJa  conucntionc  iege  centrahitur 
s^.D.de ptgfionbni  l.D.de  fide  tn[}rMr/tenterum.\\c  cnim  mccum  tacitus  rcputa- 
bam  ,  Ciini  tam  niulta  magnaquc  fint  commoda  policffionis  vt  ad  eam  H- 
uc  adipifcendairijfiuc  retiiicndam  ,  fiuc  rccupcrandam  nihil  non  facercdc- 
bcat,  quiicjuis  rcbus  fuis  prudcntcr ,  ac  cx  prudcntuin  confiJiu  profpiccrc 
vclit  ,  cjuiscrcdar  fcuturum  vfpiam  crcdiiorcm  vllum  tam  inalc  cauiiMWi 
cjui  fi  de  bonisdcbitoris  fui  obligandiscogiict  ,non  malic  pignus  contra- 
hcrc  ,  guam  hypothccam?  iu  cil  rcruni  obligaiarum  poflcfiioncm  fibi 
acquircre,  potius  quam  dimittcrc  pencs  iJcbiiortm.    Qiiid  vcti>  facilius, 
quam  id  allcqui  bcncficio  daufula-  conftituti ,  qua:  licct  traiiiiio  non  fit,tra- 
ditioni  tamcn  cccjuipollcat  quantuin  ad  hoc  vtin  conlliiutariuiii  poilcflio 
omnis  vcra  &  rcalis ,  ncc  ciuilis  tantuin, fed  etiam  naturalis  quic  cuncjuc  pc- 
ncs  conflitucntciii  tuit  transtcratur  t/«/g. /.  ^iip^  »j«  18.  vbi  om  nes  notant 
D  de  ACijuirenda po^efione.Anionc  ignotior  crat  anti(]iiis  pn-dcntibus  no- 
ftris  potcftas  clau/ula-  conftiiuti ,.  quam  fit  hodic  notariis  ncftri  temporis? 
aut  minus  cognita  viilitas  c]oarfitaf  polTcflionis  ?  Cur  ci  go,  irc]uitbam,frc- 
qucntior  in  prudcntum  rcfponlis  mcntio  hypothccx  &  hypcithccanx  ?  Nifi 
qu6d  tandciii  pignoris  appcllatio  abufiuc  ad  hypothccam  quoqucprotra- 
^acft,ciim  .nb  initio  non  nifiad  rcs  mobilcs pcrtincret ,  cjuaruni  quippc 
traditio  foJctcflc  facilior,  ciim  fint  in  manu.  Vndc  &;  pignus  difti  m  clfc 
placct  tancjunm  a  \tv^v\o.lJi rem  Aienarn  <).§.proprte ptg/iMf  'D.de ptgnorattttM 
aH.  l. plebs  efl  238.  §.  pgmu  MppellaiMm  De  verb.  pgmfc»    Cur  non  cjuifqujs 
conucnicbar  de  pigncrc  ,  cumbat  ctiatn  adhibcri  claufuJam  confiituii  pcT 
qiiam  non  hypothtcarius ,  fcd  pignoratitius  pofTelTor  cfticcr-ctur  ?  Fuit  au- 
tcm  ha:c  apud  mc  ratio  tanti  tnomcntivtcx  caprimum  capcrim  col]ir»(»_ 
re  ,  PcrcIaufuJam  conftituti  poflcfflonem  bonorum  ab/cntium  acquiri  luc 
olim  potuifle ,  ncc  hodic  pofic.   Non  cnim  alia  vetcris  moris  caufa  iijiJii 
pollcaffcrri  vidcbatur,  quam  qobdvt  plurimum  eucnirct,  ficri  conucn- 
tioncm  deobl;gandi$  rcbus  abfcntibus  ,  quarum  proindc  ficuti  iradjt  o 
fcqui  nulla  potcrat,  ita  ncquc  pofTefTio  acquiri  aliejua  citra  iraditioncm, 
Earum  fcihccr  rcrum  quas  tradi  elTct  itHpoffibilc  pcr  namram,  quomodo 
ccrtc  impoffibilc  cft  prarfcntcm  ficri  traUiiionem  rci  abfcnris»  Qu^id  vcro 
refcrrepotcr3t,quNd  rradi rcs abfcnics  non poflcnt ,  fi  pcTconflituii  clau- 
fuJam  quafi  ax|y  ipoIl(  ntem  traditioni  poflcflio  bonorum  abfcntium  in 
conftitutarium  crcditorcm  transfcrri  iure  pignoris  pctuilVet  ?   Nam  nequc 
diampragmatici&intcrprctesnoftri  difiercntiam  agnofeunt  intrr  tradi- 
tJoncni  &  conftitutum  ,   nifi  quod  traditio  ,  inquiunt  ,  natur<ilis  &- vc- 
rus  inodus  eft  transfcrc-ndorpoflcfrionis:   Conftitutum  vero  ciuilis  ni^dw 
&fi(^itius.  Cstcrum  in  co  tcrc  omncs,certc  plcriquc  ac  magis  communi- 
tcrconfiaitiuntj  vtpcr  conftitutumnanmiiius  ^uarapertracliuoncm  vcra 
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iMh^C  naruralis  poiTcnio  acqiitratur,omnis  dcnic);  exccpta  corporali,qii« 
aentatn  vcra  poflcflioiq  iam  .iftnina,vt  loq-Jun:ur,dctent  o  cfl,,^  .1 J  qttarn, 
«ftm  fit  meri  &  nu.li  fadi,iiiris  (iciio  pciiji.gt  rc  nullo  nio  !o  pott  rt.Lt  qnS- 
DisnonilcFucrmt,qui  (cnrci  intpullclln)nciu  qjz  pcr  fictitiuin  iliuin  conlli 
tun  modumacquirtcur^cffc  quoquc  tiditiam,  cutn  quibus  £c  iiraqucllus 
knth  Jt&.f^.iuHi$0iMfAJmm.7ujj /'^.qua  i  pcr renim  natur4  fierinequctf^ 
ft  qoofl  fi£bim^>  producat  veroni  &  proprium  effedum  9  &  i  J  quod  fidi 
i^rem dcc  non  (ictani,Rcccptior  camcn  long^  tm6 receprtflimi  c(l  coo» 
tnria  fcmcntia  codcm  Tiraquclio  tc(lc:l4ic6c]'tc  omnes  lU  fS  cRcc!>us  quos 
traditioni  vcrr  ins  ci.::!c  tnb  Jit,ctiam  conlliCi  to  tribucrc  noRri  folet,qua- 
/in'hilaliud  lit conlbtutum qium  ipfi  quoquc  trj Jiii-i ,  fc  i  likft j. Ex  quo 
rurfu.ii  m.igis  moucor,vtpurc  n  pcr  conlhtutum  rei  ablcntis  nullam  peni- 
tus  poircdiooem  acquiri  polic.Cum  cnimomncs  6atcantur>quod  &  vcnih- 
awm  6nc  eftttam  ^ildacijuiri  at  conilicatooaturalein»reaJcm9  9c  adual^ 
vt  vo€aiit«potf«rii  < )  n  ( I  u ,  qtiam  ciuilenhqooticf  nimirum  vtni<(uc  ci\  peo^ 
con(\itiicmcm,confitquensomntittiiridetur9Vtnon  .ilio  cafu  poflic  fiiliatra* 
dltio  locum  habcre«quSim quo  ctiim  vcra  poilct.  E(l cnim  hoc  con  mune 
omnib  »s  (i^tionibtis  iuris,vt  ita  dcmum  induci  tiebcanr,(!  i  J  qnovl  m  |].^io- 
"ncm  vcnit  lus  di'  nitur.ini  rc.  ipcrc  pofiir,q  ;omoiio  dc  coiilcllion  bus  iu 
dicuriiS  fcnptum  clt  in  n  cutnj  i  4  /v  /;/Muna.  I.  prtced.  D.de  tnierro^.  ii% 
mr.f*€.lft$»  i^.D.de  Uber  ^ po/ihuM  I. i!:.['.ds/ifit paJJ.  rejltt.  Quod  cum 
%A  omncs  iurisfictiones  pertineat  »cik.n  maximit  ad  eat-quar  circa  faAam 
lionitm^  vcrfanturiin  quibus  quaotb  minor  potcftasiuris  eft,taut6  mator  in 
iubicC^u  (iik<onis  .iptitudo  rcquiritur»vt(i^io  inducacar«£iuijiiodi  vcro  c(l 
potinimum  cau(^i  p  ^lfcfiionis  Ldetfejne  i^y.D.exfMtt.canf.rHator.f.}.  ^  ftvir 
vxort  D .de  ^c<fHtr.pojf.  \  tc^u\  pcr  naturam  iiiipofiibiic  clt  vc  rcalis&  ai^^ua- 
lis  po(r^  flio  tr  .nstcr.nur  cirra  vcram  tra  iitioncir.,itc  inqi:c  vt  vcra  &  aifVua- 
lis  craditio  (iat  eius  rci,q  .c  non  iii  pr^lcns^cum  tradcrcnihi!  aliud  iicquam 
cle  manu  m  manum  liarc :  Sunt  coim  alij  quidcm  mo4i  cttam  naturales  ac* 
^iceiidat6c«d|{rclicndcndacpol1cfliooiaipotipcr  occnpationcm»  drd  noa 
tnnafer€dfttfiMr«iifii#  ^,^Jkt^mifmrmittMiim  ioJ>.deei€fMir.rtr.dmiim» 
Cxgo  ncc  pcr  fid  j  m  tr  aditioneni«quairifc  conllitmo  tnduciturtaltter  poiTcL 
fio  transfcretur  quim  ii  co  tcmporc  quo  c  mftitutum  fir,t  cs  pr.rfcns  inuc- 
liiatiir.  Sic  diciimis>manumifiioncni  pcr  hctorcs  hodic  domino  cii:im  ta- 
ccntc cxpc  Jirj  lolcrc,  &  vcrba  foliennia  ,  licct  non  dicj!itiir,rro  dictis 
taincnavCipi  oporterc  LmMMmtJ[tozy'D»  de  mAimm^.  vtudtaa.  An  vc- 
v6id  ita  iiuciligiinus  f  vtctiam  ab&iitrdoaHnoce  aMnumiffip  txpedi« 
ri  podit?  ItafortaHciaiperiMotibu^vidcaniN  Adquidemm  pratfentiam 
domini  ad  loquctidam  rcqairama$«cuitts  oec  verba  rcqutrimus  ?  Scd  tamen 
■onitacft.Quiaenitn  vcrbactiam  qna:  ditfta  non  funcpro  lii^shabcinus» 
ficmannmiOioncm  Acri  ncccflc  cit,  vt  vctba  q'  r  uic^j  noncn»nr,di> 
ci  tamcn  potuin'c  apparcat.  QLiomoiio  autcm  luqui  in  re  prxlcntipof- 
fet,  qut  prjclcns  ipic  non  eli«.t  ?  Vt  ergo  tcrmiiii ,  q  iod  aiunt  ,habi- 
lcs iUppnn<intur,  qui  icinpcr  iupponcndi  (iint ,  proricutuni  «Jomini  c- 
Vamucinitiscdfigimus,  vc  locutus  iacclligaturictiamfi  tacoeric •  quia  ncC; 
laaiBiiidctts-iiitcilii;!  potcil  quamqui  loqui  pottik^iiiliterigitoMicaiiiiUjr 
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FoiIeii«5lam  quoc^ue  traditionem  fufficere  ad  transferendani  poflcflionem» 
Vt  puta per  conftitutumifcd  non  alio  id  carii,quarn  quo  vera  traditio  inter- 
uenirc  potuerit,3dc6quc  intcrucniflc  intclIigatur,quod  porr6  non  alitcr  fie 
ri  potcli,  quam  fi  pra^rcns  res  c(Tc  proponatur :  <juia  rcni  abrentcm  tradcrc 
ncmo  po(Tct,nec  iDiiorem  Ejiioais  potefiatem  in  cafii  B6ko  eflc  oportett 
•  ^imlitvcritatisinciruverotvtvelipfo  interpicniiii  tfc  pfagtxiaticon« 
jioftranun  liroCardico  itdbu*!  folct.  Niii  fort^  qais  aulit  dioeic  »  conftituto 
eaoi  vim  incHc vt  pofTcfnonem  transferat^non  iure  tndltioaia  B&ttf  (ed 
proprio  fibi  modo.Sed  non  ita  cA.Alioqui  dicendu  cfler,non  tant^m  tradi- 
tionibusjfcd  etia  ac  potifTimum  conftitutis,&pofleflione9&  pcr  pofleflione 
dominiiim  quoquc  trasferri:  cum  frcqucntior  hodieapud  omncs  fcre  gcn- 
tcscodituti  vfus  lit,quam  traditionis,maximever6  apud  nos  &  apud  ltalos> 
&  tamcn  nufpiam  conilituti  mentionem  hac parte £i<^i»  rcpcriastfed  tan- 
tbm  traditionis  vt  in  UrsditimiAm^oJCJt fiA*  d.  /.  ttsdiii^  ao.  /.  9.  $.  ika 
9««y«#iw*Ai»iiiMiMa»ji.l>ub4i«fiirJWUM^  ncciiiit  rradi« 

tionisloco  conftitutuinc&potcfttanqoanitsaditio  qusdamfitesid  qa& 
pcoindc  ncccflaria  funt  ca  omnia  qux  ad  vcram  traditionem  concorreie  9-. 
forterct»  &  coiifc^cacer  pneicntia  rei  dc  ^ua  tradciida  tradattur. 


a       "         '  '        II  I 

EX.R01L  SECVNDV& 

D#  iompiontfojftpmis  fjr  tim  ndfrehtnjttttt fiii  uthu 

Tqvf  huic  noftrac  fentcntiae  ip(a  etiam  iuris  ratio  manife- 
lltilimepacrocinatiir.Etfi  cnim  dubitatum  cfta  qutbufdam 
vcrum  folo  animopofljc  amitti  aut  retineri  pollcflio»  veri-> 
ttf(|ue  eft  aoimotam^  pofle  tllam  n&  QKm  rctinen» 
etiam  taiitii»fi  aboBsmo  inciplataiBiCo  tMi»^%Jm  mttimn 
daD  de  4if«fr.^i^quemadnAo4om  itlolocorpofeinter- 
<kim  amittitur,ri  pofBdentis  perfona  talis  fit^u»  animum  habcft  aon  pof* 
(k  aut  po(Gdcndi,aut  defincndi  poflSdere»ptRa  fl  pupilius  flne  tutoris  autho» 
ritate  deflnat  corpore  poflidcre  l.^tfftfiiontm  i^.e»d.(\n  aiiis  cnim  qui  poflcf 
flonera  animo  retinercpofl*um,fecu5cfl/.^i2r^44.^.T//r.#0^.)Illud  tamea 
inter  omnes  conflat  non  nifl  &  animo  dc  corperc  acquiri  cam  pofle  d*  f .  im- 
mkiiitnda  dr  %,i.tiH{dJ*&  l^ntmMdmdtm  titJii^im  jtpedibastfige  l  fcJ»" 
bus  didaai  velisycikm  neqae  iedeaiaeque  pedea  fint  fine  corpore  /jW*  Hi^ 
^fx^cum  eamreiii»quampoflSdeo  meo  nomiiie>conflituometiio  nomi 
ne  poffidcrc^dnoei  ordine  neri,&  intcruenire  necefle  eftodboc  vt  po^(l 
flo  tibi  acqiiiratur.Primum  illud  vt  dcfina  cgo poflidere,quod  foloanimo 
aflcq.ii  facilc  pofTum.Rccedtc  cnim^  tiobis  poncflioilatimatqueconflitut 
musnollcporfidcre  Ayx-^«##  vi ij. $. difirtnhs  rtd. Altcrum  vcro  vttc  facia 

tfleflorem>auc  quod  cocciu  idem  el^,vt  ta  pcr  me  incipias  pofliderc.Ncq; 
rl»  exiftimandum  eftficti  hscdoo  pofl^  in  codcm  ieitacizne  alioquin  ad- 
initti  necefle  fic  vt  in  eodem  inflanti  duo  fimul  eaadcm  vemp)lfideit»cte 
9CC  abiis  dcfinece  poiHic  poffideref  ^uim  ^oi  adhucpolfidfibPciiia  igitur  eft 
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•rdine  (altcm  natiirz&  inte)led!tuS)Vt  derinam  porhdcrc^quam  vttu  inci- 
pia$.Atquin  vbi  dcfij  poriidere»rK>n  potcft  nicaponcdio^uxainpJius  nulia 
e(l  faccrc  te  poiTcirorcmXadcin  igituc  fcruanda  lunt  ad  acquircnda  tibi  poil 
rcHioncm  qu^  fcruanda  cflcnt  fi  pcr  mc  poflidcrc  vcllcs  cam  rcm  quam  cgo 
nunquam  polkdilfcm  :  quo  cafu  dubiuri  non  podctjqiim  non  aliter  poflcs 
inciperc  poflldcrcquam  fi  nunc  prin  iim  vcl  mco,vcI  tuo  corporc  poflcffio 
ncmadprchcndcrcs»quam  rurfum  niii  rci  prafcntis  iiuc  meo  corporcflue 
tuoadprchcnderc  nunquam  poflcs.  Igitur  prarfcntia  rci  oninimodoncccfla 
ria  eft>vtpcr  conftitutum  poircflio  qux  pencs  mc  fucrat  in  tc  traBffcratUr: 
quia  non  tam  pcrfona  mca  infpicicnda  cft,quar  antca  poflidebat  >  quam  tua 
quacnunc  primum  incipitpofiiJerc.  Nct  j  roindc  tam  inquircndum  iJlud 
eft  quid  intcrucnirc  fufHciat  ad  hoc  vt  polfcflio  amittatur ,  quam  quid  nc- 
ceflcflt  concurrcre,vt  acqtiraiijr.Nain  ctft  mcus  vcnditor  a  mc  iuflus  pro- 
coratori  mco  rcm  tradcrc  cam  tradidcrit,nonaIitcr  tamcn  mihi  tradiram 
vidcri  placct,quaiu  fi  in  pratfcnria  fir,vt  cx  Prifco  tradat  Paulus  tnl.\.$.(i im) 
frrimeod.nt.vbi  cleginiem  rationem  aJfcrt^qi.od  non  fit  ncccflcpofleflio- 
nemadprchendere  corporc  &  taclu(iicenim  Icgcndjm  cft  non        vt  vul- 
g6,rcpctiy  poftrcma  lucci  prjcccdcntis  diiti  jnis  cx  morc  librarij  Florcn- 
rini,^(4fd  ctiam  oculis  &  aflrCtii,  eiufijuc  rci  argumcnto  cflc  ait  rcs  illas  qi^ae 
propicr  magnitudincm  po:idcris  moueri  no  poUunT,vt  coIumnas.Nam  pro 
tradins  eas  habcri  fi  in  rc  praefcnti  pacifcenics  confcnferint,&  fimilitcr  vina 
tradita  vidcri  ciim  claucs  ccllar  vinariJB  cdiptoi  i  tradirar  funt,apud  ccllam  ni 
mirum  vinariamrcxcmplocius  quou  P.jpinianus  (cr ibit  in  I.clMihns D, 
dt  contr.efnpt.Q\:km\>\xi  tradiris  ita  mcrcium  in  horreis  conditanim  poflcf- 
fionem  tradita  n  vidcri,non  vtique  fi  claue.i  quocunqueloco  tradii^  iinr,fcd 
fiapud  horrca,quo  f.'do,inquit,confcftim  cmptor  &  dominium,  &  poflcA 
(ionem  adipi<citur,ctiamfi  non  apcrucrit  horrca,quomodo  accipicndum  c- 
tiam  eft  quod  Caius  fcribit  in  d.l.«fU4  TMtione  ^§.ttem Jtff*ie  mereet  *D.  de  xc- 
ijHfr.rer.aomin.\^\m\x\\vv\  quia  parum  retcrt  an  rcs  ipfas,de  quibus  tradendis 
agitur  in  fuo  confpc»flu  &  anie  oculos  habcat  is  qni  poflcuionem  ipfijnjm 
«dipiki  dcfidcrat,an  vcr6  horrca  in  quibus  funt  illaereconditar:  vt  proinde 
non  fatis  vcrc  Fracifcus  Hottomanus  cx  iis  iocis  infcrat,ron  sepcr  ad  tranf 
lationcm  dominij  vcl  poflcflionis  rcquiri  corporalcm  prarfcntiam  ,  &  ocu- 
iarcm,&:  naturalcm  rei  tradirioncm.Quid  cnim  dtftat,an  res  in  horreis  recd 
ditar  oculis  contrahcntium  fubiiciantur,an  ipfa  horrea  ?  Quxmquam  ncc  id 
futficcrct  fi  non  etiam  claucs  tradcrcntur,non  magis  quatn  fbla  clauium  tra 
ditio  fi  cam  non  concomitarctur  prarfcntia  borreorum.  Ex  eo  fan^  inferrc 
potuit  non  mal(^,nihil  non  egifle  iorecofultos,  vt  quibufcunque  potuerunt 
modis  facilem  reddercnt  poftcflionis  acqui(irionem,qu6u  publica  commef 
«orum  vtilitas  id  exigerc  maximc  viderctur,vioIatis  etiamfi,  quando  cflct 
opus,rcguhs  iuris,vt  cum  pafli  funt  per  liberam  perfonam,  liue  procurato. 
ris,fiue  tutoris  aut  curatoris  acquiri  Dofleflioncm  /.i.J .  per  procMr.uorem  D. 
de ae<fHir,polfx\iin  tamcn  cxtra  caufani  poficflionis  nih  l  per  Iiberam  perfo 
nam  acquiri  nobis  poGSt/.i  C.pe>  (jhm  :$rfon.noh.  tkctjmr.  l.per  procuYAtvrem 
$.C.de  Mcijmr  poff.ifolutitnm.^.per  ItherMm  D.dept^nor.atl  itrdJiiio  lo.UvlU 
D.de scjuir.rer.domin.Wnde  intelligimus  ranio  vcfiuscffcquod  fupra  dixi-. 
mus,non  fuifl^c  illos  prjctermiffuros  tam  facilem  &  expcditum  mo  him  ac- 
^uirenda;  poflcftionis  rcrum  abfcncium  pcr ciaufijia  conftitifti  vclut  in  Tub* 
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fidium  traditionis.qu^  nulla  co  cafu  Hcri  potcrar,fi  vIIj  luris  artcac  fi  Jtiont« 
poflc  id  ticii/^ctUutiscuSctiii^iilA  plamora  ck  iis  ^u^  in  fc^q.fubiicicuius* 

.     ERROR  T£RTIVS. 

■  % 


r^V^ '^Vp^, poffcacquiri  pofTeflionc  per  Gcliri^tradicionis  modost 

v^if  •  Stv—  ^  "^^'^  iJiagis  quam  pcr  vervim  traditioncm  finc  pr^fcntia  rci, 


y  piitcr  ea  quf  proximo  cnpitc  diirciu;mi!S ,  piobatur  ctiain 
(r  lfrr*'^:^^;^^'^^ y^'^'^'  ^^'^"''^"''^'*^'^  Paulus  icnbitin/.  riw  rei 

/"^^^^^-iM,  4^'  orft^itmti*  />•  d*rm  vmdiaiii§M,  £ius  rci  ^uz  pcr  in 
rem  adioncm  petitaun]tii«ftinMttjeft»qBami  tnlitem  actor 
minium  «jaiddm  (latimad  pofleflbrem  pcrtiiiere  9  Traorcgjfle  liquiiiem 
cumeo  &  deci^iBe  vidctora^r»co  prccioqaod  jpfeconllitutry  fcdhoc 
icademumn  rcs  prccfcns  fit.Si  cnim  lit  abfcn-jtuncdcniiim  incipcre  Jomi- 
nium  pertincrc  ad  pollcllorccn>cuiii  cius  rci  polkfliuncin  nrniam  jiai^us  c- 
rit  cx  voluntitc  ictorij.Lt  ulco  noii  cllcal  cnuni  vt  non  ajitcr  lis:ritnnctur 
a  lailicctquaiui&caucritac^ortquoa  pci  fe  nou  tijtipollefiioncm  c  iis  rci  nd 
tradicu  tri.TraAatquidem  Paulits  co  ioco  de  arquificioiie  dommi  j  quod  ab 
adfcoceeod^inqottdominotransfern  «eceife  eliin  podeiibrem  vt  ia  expoA 
(eflbce«&  qiiiJei^malcfideiyqttalitanteaeratffi^t  iuilut&  verot  domioot.' 
Scdtamen  hibctea  qnatllioimplicitumtrj^atom  de  acviuifltione  pofieA 
fionistquianifi  pcr  pfn*cflionem  acquiri  dominium  non  folct  /.per procurs' 
$6rem><.C.''e MCi^H  r  po/J.  \i.\co  tortjlR>qu6d  «.ioininia  reiu  cxnaturali  poilcfl 
fionc  ca-perint,vi  Ncrua  hljus  ciiccbat,pri  babatqt»e  ducto  argumcto  ab  iis-^ 
i;cbusqu£  tcrratmart,coei6qi  c capiumui9q.iX coiiilat proriiius  tll(  rum  Hc« 
riiQui  priinipoifafllonem  ipiaram  adprelieii^crtm  prtncij?.D^iLPo£ 
£e£u6  atttem  nomquam  nraafertttr  fioe  traditiaae  veJ  verttvel  nctaici^  tn^' 
diao  nthll  aliudfitquiUirt>oire(fiom's  datio,ab  vaoiaA»  tti  alium,  vt  parciit^ 
«xTheopliiio>partim  «r  LlMtprinctp.  D.de  M3.empt.  diffinic  lacob.Culaciiit 
it^.n  ohfercap.l^.ig)  ex I.firent  fTMdt  16  D.deyerb.ebltg.^on  potcft  igitnrtra 
^tari  deacquiiidonc  dominij  in  fpccic</./.f<«/fq.iin  dc  p'Ji»cllion:s  quoquc 
acqmlitionc  tractin.lam  llt  &l  dc  tradiiione  aliqua  vei  vcia,vcl  fiaa.  Qnan- 

3uam  mirum  illud  io^tailc  vitki i  pofljt  >  quod<;ilm  coioco  tra»^tct  Pauius 
e  transfecendi)  m  cum  domanio  qut  «am  {^flcfibcerattiMuam  Ctmefi«ad- 
gttpfl^b^ooit  apprehfiliofinii.vtdomiiiiia<^p«fitiforein  peftineattqoo^ 
S  vetj^quiiam  po(^det»aut  noua  poiTcfiioni^indifcattaut  magts  poifcHor. 
fieri  ponit.Sed  &cile  cH  vidcretpofieifionetiuqudc  tiecciiiria  cit  ponclVori 
adacqatrcndum  dominium  non  illam  effe.q  .a?  am  fit  pcncs  polfciTorcm  ii 
ue  bonx  fidci  illa  firjllue  vitiofd»fcd  cam  dcmum  qiut  (it  pcnes  .K^orcm,  & 
qisa!  ab  actorc  in  reuintransfcratur.ItAque  cum  duolimul  poiiidere  infoli 
Jufn )  &  co^cu)  teinporeflan  poHiint^paminpicoo^ueoscil*  vt  rcusqui: 
rcm  a&i>ritiiiobilcu)  pcr.vitidtcatiotMtmpetitaaixfM^aAorit  iMfiniaiwlmii; 
Mbnp^rftimaf i  ptfliisieiUiottcaai-litit  le^imaiionb»  prxiteric^nonlilts. 
tert^men  occ  prijks,fieBdomiAiitpofiii^qiiiUiitbtdofe  cdiiemqi^  domi.^ 
9^Wim'^^»xskJ^<vBk  pcr<irji4iteKn«0Bcplfib  vid«iiiiiJteoiiidcduf  iici »»- 
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ditionis  ficlione  opu»  c{l ,  Vna  pcv  ^intn  fiat » vt  ddmiiio  cidemque  viAo. 
ri  res  fua  rcAituta  cxiilimctur ,  Alterai  pcr  i|uani  eac)rm  res  adori  rcdituta» 

rurfurTi  ab  co  poircdbri  condeinnato  tradita  clTc  intclligaiiir.    Pono  vt  fi- 
dio  ifta  vrraqiic  locuin  habc  u  ,  ponenduin  dt  ncccllarib  rem  pra.*(cntcm 
clTcjVt  Paolus  lubnct.  tn  d.l.hjic  fi>a,    Nani  1>  ablcns  llt ,  nulia  tradiiionis 
iiaio  induci  p  itcU4)cc  modus  vllus  alius  transfcrcnda;  poifctlionis  ad  tranf 
leremluoi  dominium  cti«iii(fin  co  nMii«c  Jitigatorcs  coMientiaiit  vt  do- 
4ni«iiinn  tnnsfentifr,  ^uippe  ^od  non  ntfi  ccrtis  &  legitimis  aiodis  -XMt- 
^erri^eft,  vt  ncquc  polMlio.  NolUnc  igitur  fupcrcnt  ratio  trans&rcndi 
^ominijinpofleftorcm ,  quiparuerit  iudicato,&  iiris  znimationem  quam 
cb  contumaciam  fuam  inferre  iufTus  cft  perfolucriT?  NuIIj  planc  f\MX  fit  in 
promptu  ,  fccltiincJcniu  n  trnrnaunmntelllgcr  jr  dumiuuun  m  pullcllo- 
rem  ,  cirn  is  portcirioncm  nactiis  hicrit  cx  voluittaic  acn>ris.   Nuua  cnnii 
tlla  erit  poirc(lio,&  quart  ah  ailtorc  ipfo  tradita,non  vctus  conuuuaca ,  iKct 
*liicbr^ttVtr»m  &  noyam  pon«(]]oncm,  neque  alia  pcribn**  nc(|w^iapoir 
iieffio  Vtli  ilitcrucncnt..Nec  idcirco  mutire  iibipoffcffi<^i»«wS(im  poile^ 
•fer  »idcbttnr>nam  quod  fcriptum  eft  apud  veteres,Ncniincm  (ibi  poflc  mu^ 
^arccaor^in  poflcirionis  dc  coaccipidcbct  qni  corporc,&  animo  ppireffio- 
j)i  incu  ribcns  hoc  fou)!»  Onniit  vt  cx  nli j  cac.ra  iJ  poffi<Jcrct,Non  fi  quisdi-^ 
nnlla  pol!c(fione  pi  ini  i  ciuldcni  rci  t^eni.o  cx  aiia  caula  poirclljoncni  nan- 
cifc»  vcli»  t.ifut  btna  jide  \<).^.\.D.de  Accjutr.vojl.  In  propoiuo  autcm  cafu  i.o- 
ua  rubclicaufanancifccn     poirc(rioni&,Pra:iiitaLcilicct  ittis(cAimatio,qu£ 
mpdottis  loco  cft       5.  D  .frt  tmphr.Lfi-f^fum     .uvtrf,^  idei^m fin.J>* . 
ylr  ^«iAC«ter^m  q[ocmii>»iodmyli<^>iiiU(iWili^i|ir»^  tra- 
tiidcrinscu  vcr^amhoritotc  tua  non  ex  mea  voluntatc  pb(ftflioQcmnaAat> 
£s,non  pfo  cmptore poifidcs  fed  prafdo  cs-l.fi exfit^uUnone  ^.DM'4€fuir, 
foff.hi  &  in  ca  Ipccic quam  traftamus,  non  (urticit  policilori  ad acquircnda 
porfcirioncm  rcralicn^  c]i;bd  litis  afiiiinationcm  pr.iftiterit,  nifietiain  illud 
c6ctirrat,vt  cii  s  rci  p*  (rcffionc  nndhis  fit  cx  voliunatc  actoris,  Alioqui  quo- 
modo  per  camj)ollciiioni:>  atlprchcnlioncui  ticri  tjue^y;  (.!cnnnus,ciim  nec 
Bona:  fidii  poflcfTor  (iat,qui  cumado?NeiCn1m'hiftDmt}tiihim  ■deflefiife> 
ficit  &  prxc^deicyvt  hiibi  poitcflio  fit^ft  noir  0t  ctiam  tufte  adprelicn/a  d.Lfi' 
§x flipiUmmt  ijm/m  6.$.fiit  miitMLD  Jte  rr  Mdift/.  mtmimriiit  d.  C.  vnde  vii . 
quomodb  c  contrano  nec  fnfficit  ad  acquirenduni  donuniom  qubd  iuAa  fit 
iuftcq;  acquilita  poflcflio  niri  piajccdat  liiulus ,  qui  non  modb  iuftus  fit,  fcd. 
ctiam  habilisad  dominij  trai,Hationem  induccndam  l.nun^uAm  nnda^t.  D,. 
de  uc^Htr.rer.domin.l,(jUAc:pi'j,  i0.i.D.depttlfhctan.inren}.an.]L^  aurcin  fpe- 
.cic  noftia  tituhis  liic  habilis  qui  ind uciturex  pra-ftita  liiis  ai^imatione,  tan- 
quaqu^,v(dixi,cxpartca(!tocisinftarvcditionis  obtincat,aucfivole$,ctiam- 
o3fa^ionis<S^dcd(ioiiis.Sic  cmm  Paubis  loquitur-iis  HtrhUvrafe^feenimtmi 
mAifeUddifividterm  pmdtftied  iffe  eefii^^flLqutrSfeiBmiie  nominc  uii- 
n^lFprie&abunuepro  decilKiQeBl^otij,  no  pro  pa<^o  qd  fiipcrdubia  Iite; 
interpofitti iityVt  &  in  l.ijuid  ergo  ^^.$.pen.ff.de hu  qut  ;r0/.M!^f9.&aIii$  pierifq^; 
locis.Vbi  tamc  manitcftu cit^p  vtdeer  iegcnu  c(Tcfj<^^««r,cum  id  verbuad 
dorc  rcW  ratur,(]c  quo  in  rcrtiatatum  pcrfonalocut*tucrat  Paulus  inprfce^ 
detibus,loquiturqj  in  ca  ipla  clauiula,cum  zddiu^d ipfif  nafiifMtUi^^oi Cm 
nim  qui  iurat  in  litc  ilic  cft  qui  preciurei  fuae c61iituit,n6Ycusc6tca  «^B^iUt^ 
mOHt^e^  ^fijQ.e»d,titiUMdiMme  ^ttfefijq,dtmlUsmil^^4llM'^ 
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f  JU$4»f9f.'l)^ir.amt.Cum  igituradncticulus  ii4^MMdtrasicrc|idft^biQU 

niucn  nihil  aliud  pri*tcrci  rctjairitur,  nifi  vr  cidcm  vctcripollcllbri  iioua  iu- 
ftaqi  potlclljo  ac«quiratur,t|uod  vtique nou  nluci  licri  potclUquam  ii  traditio 
tliquacx  partc  doiiuni  bngitur  bicui  nianu  intcrueniirc ,  t]uar  ipfa  nitcruc- 
nillc  videbitur»  iuoilb  ck  voluntacead^oris  poneiiioucm  cjus  ici  quando- 
•  quc  pollc^  nanci/cJM^..  Non  fufictt  vc  VQtcccm  poiielfioncm  dimittac  qu^ 

'  i>iiiffttitjkmd.  necvtiiooa»fcrlcQanci(catar,quod6^po/ietlacfr% 
ci^m  fiBnaaias  &  podeflarem  iam  eum  cHc  xStaid  wSkumimn4^(um  &  ad# 

rem  vt  polTcflror  ipfc  rcmanerct  >  fcd  id  omnino  cxiglmus  vt  pon'c(Iioncm 
illam  nouam  cx  domini  voluntatc  nancifcatur,  quod  aJioqui  tuturum  no  fit 
vt  ^  domino  ics  ci  tradita  viacatur.f'/  <ifo,inquit  Paulus,;;<?  <r/?  altenum  nen 
itter  htcrn  xftimAri  a  tt^tccptpt^m  ft  caiterttAclor  <juod per Je  non  Jiai  p»JJejit9/tem 
eius  rtt  non  traditu  irf  vnciciiicet  alitcr  poiico  iurc  «iicoiat>v(  lu  actoiis  pote- 
iVatc  fit)tum  quoqtMditetttfMl^intliMitt  nc  qui  ^ 

t<ccmetliidh»|»bMbi|,j^  poOlt^iiiQfti  ^ntkmim 

inihqacm  voJec»  vteiusii|i3fci(rcr(ionem  nouam  condcmnacm^ceusadprc- 
lienaac.  Qoidverb  ciTct  tantopcrc  dc  lioc  laborandum,(i  eciam  ab/entisrd 

nTcffioncm  pcr  conflitutum  tianstcrri  polfc  Paulus  nolUr  cum  intcrprcti- 
•cxiftimallct?  An  r.6  crat  expcditius  vt  actor  hic  iiiberctLir  coniiitucrc  fc 
poflcflbris  nomincporiiderc,qiidm  vtci  caucie  coi-crctur?  Ntc  cmxn  taciic 
in  cam  fcntcntiam  prudeatcsnQftri  fcruntur ,  vt  actorcm  caucre  cogant  ei 
qui  ob  dolumiilB«r5gfwmiiiwa^^WM^  mdmerfo  53.  ^jt^ 

*pgtUrj0Mg9trJf^*  Quare  non  dc  euidionc  iJlam  cauerc  vult  Paulus,  lcd 
^ftifAmdc  non facicndo,  quo  mmus poiSci)ioncm  rei pctiic it 9  quj  coode« 
mnatus  eftjlibcrc  nancifci  quandocunquc  pofllr^quoniam  id  tantum  agir,vt 
poflit  pcr  poflcfiioncm  domimum  tronstcrn  iUpolTciibrcmj  nou  vt  polk^ 
iori  aftor  in  pcrpctuum  obiigctur, 

■   '     '  '        ■  '  II      I   I  — — 

ERROR  QVARTVS. 
^  ^A^mrfi  ^  €tmuifktmfnutimAmidd.  /•  bmfim. 


/€c  quamquam  itafunt,IongctamcnaHtcr  locum  illum  Ac- 
curfius  nofter  intcrprctatur.  Ait  cnim  rem  prdfentem^  Paulo 
dici  noncam  qua;  iicin prxfcntia^di:  in  ocuiis  cuntrahcntiumi 
fcd  qujr  (it  io  poteftate  cmptoris ,  vt  cius  rcftitucnuac.  Li  ab- 

 (enccai  fiiiiiliier«am»qu«  non  fit  in  potcftaic  >  non  cam  qoc 

imniftln  odiMs  8c  cMi%cda.  Quo  nominepridcm  ootacasrcA^  cfti  vifo 
^pdifimo  lacobo  Coiacio  v^xUk.d^oyftr.m^.l*  benc  docuit  Rcm  pnefto- 
fJldm  Paulo  eam  ctfr  qfic  in  pntfemta  U  in  ocoJis  dl  coatrahciitium  »  Quo- 
|tinodo  dicimus  intrffrtfennvinJU^Mretm  ftfrafenti  coonofcere^in  rern prtfen- 
tem  venire-,^  alia  huiofmodi,  quac  congerit  vir  do^tiflmius,&  plura  coDgcrl 
fecilc  po(icnt,vel  cx  fola  Latmi  fermonis  ratione.  Ncque  dc  hoc  vel  Accur- 
iius  ipfc  dubttarct,niii  videret  cra^^rc  Ptulum  dc  puilciibre  qui  iam  rcm  m« 
«cai^intiiitts  poifeftMris  pcrioaitvidaatf  fidbua  tradiiigncm  iadnqirriamti 
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contrahcntcs  in  rc  prarfcnti  non  confcnrerint.Ncc  enim  qiiibuslegibushoc 
gcnus  iraJitionis  introducitur ,  in  cis  rci  pracfenris  vcrbum  vllum,vt  Aipra- 
aicto  loco  raiiocinatur  Cuiacius,*Ar  f.tnnrdum  Jnfi.dt  rtr.diHtfd.fi  rtm  62  in 
prmtip.  D.  dttmU.l.fiHt^  f.i.D.dtpuUtc  vi rtmaSlJ.fi ftruus  ix.infin.D.dt 
Mc^uir.rtr.  domtn.  Ncquc  tamcn  cuolucrc  fc  potcft  vir  dodiffimus,ab  obie- 
dioncquajii  Hcri  vidct/.v  d  I.ttus  j^6.^U.fe^.Dtrtivindic.  quamuisdicat 
illc  intii  mifiimum  clTcargnmentum.Nam  cjuod  primum  tentat  rcfpondc- 
rcjloqui  cam  lcgcm  non  dc  poflclTorc  fcd  dc  co  qui  Jolo  dcfiit  poflidcre^ 
atquc  adco  tanti  tuit  dan)natus,quanti  aflor  in  litcm  turauerat,  apcrtc  rcpu- 
gnat  vcrbis  legis  qujc  dcmonftraiu  pcrfonam  poflcflbris  eo  loco  domtnium 
JtMfim  dd  poJftfiortmptrtintt.Qiiod  vcr6  fibi  parum  conftans  fubiicitfccund« 
intcrprctationis  vicc ,  loqui  cquidcm  Paulum  in  ca  Ic^e  dc  poffeflbrc ,  fed 
non  aliam  rci  pr«fcntiam  cxigcrc  quim  vt  ab  co  pofliJcatur  qui  Iitis  arlli-  . 
niationem  funcrt,qiibd  iurciurando  iii  iitcm  contumacia  arquc  cocrccri  pof 
lit         l-'D  dtin  tu.inr.L^.^.lultAntu  D.dd  txhilf.non  magis  probabilc  clh 
Jlla  enim  lcgis  vcrba  (nmhxQx  tc^^w^nimhiefiruprefensJtr^  Nifi  pro  Cuia- 
cio  refugias  ad  intcrprctationem  Accurfiauam  illam  quam  ab  ipfo  rcproba- 
tam  diximus,  vt  rcm  prarfcntem  Paulus  dixcrit  noii  cam  quar  fit  in  oculis  & 
pra:fcntia  contrahcntiu  eJ  eam  qux  fit  in  condcinnati  potcItate.Nam  quid 
«  reterre  potcft  an  cum  Accurfio  lic  loquare,  an  vcro  dicas  cum  Cuiacioyw^ 
41^  tc pojitdeMturHn  potclUtc  fiquiucm  noftra  id  cffc  maximc  dicitur  ,  quod 
nos  pofridcmus,Qcc  aliud  quicquam  cft  cuius  rcftitucnJi  potcftatem  vcrius 
hibcamus/.  ojjiaum^.  D.  deret  vtndie.   Dcbuic  igitur  vir  dodiffimus  non 
eandcm  taccrc  condiciunciu  corum  omnium ,  qui  rem  alicnam  pofii Jent 
cuius dominium  fubin Jc  cx  nuda  domini  voluntatc  acquirere  fibi  velint  fi- 
n^*  traditione,fcd  diftingucre  an  rcm  illam  po(Tciror  tcneat  cx  antcriorc  tra- 
ditionc  pcr  dominum  ipfum  tac^a  quamujs  alia  cx  caufi ,  An  vcrb  ab  alio 
quama  domino,  vtpriorc  cafu  rci  prarfcntia  non  fic  ncceflaiia  ad  domi- 
nium  poflcflbri  aCv]uirciiJum  fi  dominuscam  rcm  ficri  poirefl^oris  vclit» 
vt  in  legibus  fupra citatis ,  Policriorc  vcrb  cafu  ncccflTaria  fic  piarfentiafl';(r7. 
l.tim.   Scd  dctotahac  dillinflionc,  ciufque  rationcquia  non  inelcgans 
ncc  infubcilistraclaLus  vidctur,  paullb  laciusu  flcrcndum  nobis  eHcapi- 
te/cqucnti* 


ERROR  QVINTVS. 

De  uftbm  in  ^uikw fint  trM^itiout  ndtursJi  efidm alrfentis  rei proprietdt 

ttJ  pojefito  ^CfMirttur» 

O  N  s  T  A  T  inccr  ojnnes  quod  a  Caio  primiim  fcriptum  cft 
tn  l.  f  «4  rurtene  9.^  interdttm  D.de  MCfuir.rer.domin.8c  a  lufli- 
iiiano  nof^ro  poilca  iifdcm  verbis  rcperitu  in  §.  tnterdum  Jnfl, 
dtrer.  diutf.  Intcrdum  ctiam  fine  tradicione  nudam  volunta- 
tem  domini  fiifficere  ad  rem  transtcrendam ,  vcluti  mquic ,  ft 
jr«tn.4uam  coiumodaui  ant  locaui  tibi ,  aucapud  te  dcpofiii  vendidero  tibit 
,  (^U'J<1  &  aliis  pler.  fq;  iuris  noflrx  locis  proditum  lcgimus,vt  in  Lfeda)  fi  res  "jl 
iMMii*»^mm  <^^.ifiM  ^nklH^  rm  4£^lttem.fi3t^^.S  .vUj.  >  reb.ere^t 
i.!i.  .  -  CTCGg 
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JJIrem  61  tnprinci^/D.dc  euiB.l  fi  ferHUs  ii.in  fjn.D.de  ac^uir  rer.tiomin,Scd 
dc  co  non  fatis  conlUt ,  quomodo  accipicndum  iliud  litjAn  ita  vt  rem  cjux 
pro  tradit.1  liabttur  in  prxfentia  ,  &  antc  oculos  contrahcntiuni  cfle  nccdVe 
fic ,  quomodo  vidctur  intcllcxiffe  Accurfius  vt  locos  illos  cmncs  conciliec 
cun>  I.tiio  rei  46. l.fe<j.  D  .de  ret  vindtc.  dc  quaruni  /I  ntctia  Sc  rationc  fcri- 
pflniuscapiic  prarccdcntc:  An  ita  vt  pr^fcntia  rci  nulia  re<juiratur,cuius  nul- 
la  fane  iis  in  locis  mctio  flt,quod  magis  prcbat  Jacob.CuiJC./i^.^.O^ye^rM^/. 
tap.^.  vt  pioxiinc  rcfcrebamus.  Huic  tanicn  poftcriori  intcrpretationi  ob- 
flant  ca  <]u£  in  fupcrioribus  difputauimus  dc  nccclfltatc  adhibendar  prarfcn. 
tix  rcrum,de  quarum  fiuc  vcra,fiuc  fidb  tiaditionc  agatur.  Obibt  ctiam  ex 
dianjctro  Paulus  1«  d.l.hxcftj  ra/ens  ^7-  Dereivtndic.  nifi  rtfponlio  &  con- 
ciliatio  aliqua  noua  profcratur,  quam  nec  Accur(ius,ncc  Cuiacius,  nec  alius 
quifquam  excogitarc  adhuc  potucrir.  Harfitat  cnim  vterquc ,  &c  Accurfiui 
^uidcm,ciim  ait  vcl  ncccflariam  eflc  his  quoqicafibus  prajfcntiam  rci,vel  a- 
pud  Puulum  iniclligendam  cffc  rcm  prarfcmefti  qua:  (itinpotcftatc,  c]uod 
vtrumquc  falfum  tlt,  quamuis  non  ideo  duplici  errore  fc  inuoluant  Accur- 
ijani ,  vt  malc  Cuiacius  obiicitjfcd  altcruiro,quia  non  vtrumquc  adfirmant» 
fed  vcl  hoc,vcl  illudtquafi  aliud  nihil  (it,quod  mcliiis  Jici  pofut.  Cuiacius 
vcroccquc  titubat,  nid  quod  tandcm  turpius  labit«or  cum  aduersus  ipfa  kgis 
Vcrba  ctlejidit ,  Paulum  intelligcns  vcl  de  pofTclTorc  qui  non  pofiideat  fcd 
dolo  dclicrit  pofliderc ,  vel  dc  rc  quam  ita  prarfcntcm  cfle  oportcat ,  vt  ta- 
mcn  in  pr.-rfcntia  non  fit,  qux  omnia  implicant  contradidionem.  Mihi  vi- 
decur  Bartolus  acccfii^Tc  propiOs  ad  vcritatem  ,  quamuis  nec  eam  iudicio 
mco  bcnc  attigcrit.ls  cnim  add.l.certt  condtElto  ^.^.vlt.de  reb.cred,^o[i  DyiT, 
ndcap.pro pojfejlore  deteg.iur.tn  6.dillinguit  in  Irunc  modum:  Quando  cj^uis 
noniiabct  domini  voluntatem  ad  incipicndum  (ibipoflidere  non  fufhcic 
nuda  volunias  linc  traditionc  cx  /.  5.^  firem  T).de  ac^.pojfefi.  vbi  Pauins  ait, 
iircm  .npud  te  dtpo(itam  fijrti  facicnJi  caufa  contrcclaucris  me  defincrc 
poflidere ,  fcd  li  cam  loco  non  moucris  Sf  inficiandi  animum  habcas  ,  plo- 
rofque  vcterum,&  pofl  eos  Sabinum  &  Cafli«m  rc£tc  rcfpondillc  poflelfo- 
9<m  mc  mancrc  quia  furtum  linc  conrrcflatione  ficri  non  poflitjnec  animo 
lurtum  admittatur.  Sed  quanJo  is  cjui  rcm  tam  pofiidct,vtl  dctincr,  Iiabct 
domini  vuluntatciH  ad  incipicndum  (ibi  pof(ii.Ierc,  tunc  fudicic  qu6d  ipfc 
dctincat  vel  poflidcat ,  licct  rcs  non  lit  in  confpcdtu.    Lt  ita  intclligciidujn 
cffc  Vlpianum  vuli  Barc.  indiUa  leoe  certi.^.vltimo.   Qu^andoquc  vero  quis 
niillomodo  tcncbai  vtl  poflidtbjt,  &  tunc,  inquit  illc  , requiritur  traditio 
vcra  vcl  (ida  exl.ckin  res  11  .C.de prohat.leg.i.C.de ac<f:  ir.fofieJf.i.Y.>\hv$  poflit 
ctiam  addcrc/.  vnic.C  defuffrap  in  illis  vcrbis  :  feauatur^  tradilio  urptra^ 
iit',&  tem  fttijfe  completamgefia  ttfientur.^yliiter  ewm  ad  noiihm  dorriwum  rran^ 
Jire  non poffnnt  t.'  e^ue  de  vetere  lure  difcedere.    L  x  qua  Bartoh  dillineitione 
videtur  colli^i  poflr^liceum  fcntirc  vt  quo  cafu  is  qui  rcm  alienam  tcittc 
iam  vclpbflidct  ,  doinini  voluntatcm  habct  ad  incipicndum  fibi  pofli- 
dcre,  nullacraditioncopus  fit  nci]ue  vcri,nequc  fidkad  dominimn  traivf- 
tcrcndum  ,  cum  codemumcafu  traditioncm  auc  veram,auc  fidamcxigac 
Barc.quo  is  qui  dominium  libi^cquircrc  vulc  ncc  poflidebat  antci  ,  ncc  vl- 
lo  modo  dc.tiijcbat..  Hic  vcrb  primus  hac  in  quarllione  Baicolicrror 
Non  cnim  minirs  nccciraria  cft  nfla  traditio  ad  acquircndum  ei  domirtf<WVi 
^i  dctincbat  adcot^uepofndcbac  quidcm  inici  >  fcd  vci  cx  nulli  >  vcl  ex 
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aliacau/ai  quaniiicam  rcm  nimquam  «ictinuiiVcC)  vci  poncdi^Tct:  cum 
prior  illapolieftio  qujliicunquc  tucric  liuc  iu{^a,Guc  iniuila  )  ncccitario  Hi- 
xnittenda  iiC<5camitccnJa  vc  ciufdcm  rci  dcnuo  cx  alia  caufa  policilor  fiat 
is  qui  hoc  agic  vt  per  peircfiloncm  dominium  mndfcnur  I.^hi  ifonMfide  19. 
i.i.D.de ac^Hir.poJJ.  Qiicmadmodum  cnim  aJ  cranQationcm  dominij  non 
fjtiicit  prarccdcrc  luitum  titulum,li  non  ctiam  pol]cflio  transfcratiir,  l.trddi 
h9ntkHt  10.     de pM^J.  Ita  nequc  potcll  illud  f  itiiccrc  vt  fit  poiTcnio  pcnc». 
acquircntem  nili  tranilata  iit  cx  ca  ipfa  caufa  cx  qua  dominium  acquiricur» 
6c  qua:  habiiis  iit  ad  dominium  transfercndum  /.  nun^HnTn  mud*  ^i.D.de  mc^ 
fHtr.rer.domtn.Qiijne  ncc  aJitcr  prudcntcs  noftri  Joqui  folcnt,ciim  hac  dc  rc 
tractjiit  >  qnam  vc  dic.int  haberi  rcm  pro  rradica,vt  tn  d.l.Ji  rem  61. D.  de  e- 
ttt^.Sc  pro  traJita  elTc  accipicndam  tn  d.l.fiue 4Htem^.^.i  de  pHltUct^i.  in  rem 
4^1.  Qjod  ipfum  ,  quid  aliud  ci\  obiccro,qaam  tra  Jitioncm  fidam  mtcrt^ 
uciutVc  ?  ncc  cft  coatrarium  quod  Caius  tn  d.  i.  (fnti  rarione^.^.  tMterdH-n.Sc 
pofl  cura  luftin.  i/i  d.S.  tnrerdHm.?.'//f.de  rer.diuif.  ftribit  transfcrri  h;jc  cafu 
dominium  nuda  voluntitc  iinc  traditioiie.  Id  cnim  dc  tradirionc  vera  dc 
naturaJi  accipicndum  cft,Jcqiiai<,  ^.per irMdttipnem^Qc  ilihi  \y3ff.eod.ut,non 
dc  craJitionc  (iJt.),q.ix  variis  cxmodis  inducitur.  Indcque  nimirum  dubi- 
tanui  caufa  natcitur ,  propter  quam  iis  quoquc  calibus  dc  quibus  ind.$, 
intcrdnm  prxfcntia  rci  nccelfanacllir  vidcatur,  ad  iiiducendam  fcilicct  po- 
tci^atcm  tiC:t.c  traditiDnis,quam  nccclljriam  cxiltcrc  neg  iri  ccrtc  non  po- 
ttll.  At  ncquc  vcrum  illud  cl^  quod  vult  B.irtolus.Ciim  quis  non  habct  do- 
inini  voluiujtcm  jd  incipien  Jum  fibi  poflidcre,non  futficerc  nudam  volun 
tatcm  fiiic  traditione.Nam  ciim  depohii  apud  tc,aut  conimodaui  tibi  rcnt 
incam,qu3m  poftca  tibi  vcndidi,non  pofiis  diccrc  nifi  Gum  nacndacio ,  ha- 
berctc  voluntatem  mcam  aJ  incipicndum  poflidcrc  tibi.Ncc  enimribi  rc 
mc.im  tra  lidi  ca  mcntc  vt  incipcrcs  eam  cibi  vcl  cxindc,vcl  vnquam  poftci 
poflidcrcjfed  c  contrario  potius  vt  eam  pcr  tctuoquc  corporc  poflidcrcm, 
adeo  vt  ncc  pufils  incipcrc  tibi  poflldcrc,fi  aliud  nihilcx  mca  partc  intcr- 
ucniacquin  hoc  iplo  furcum  facias  fi  modo  rcm  illam  contrcdcs  d.p.Jirem 
l.^.D.de  MC^Htr.poJfejJ.ln  quo  lorvge  durior  condicio  tua  cfl,quam  fi  vcl  de- 
poiituin,vcl  commodatum  nulhjm  pr.TCcffiifct.Eo  fiquidcm  cafu  incipicn- 
GO  quidcm  tibi  pofilJcrc  pofTcffioncm  meam  intcrucrtcrcs  >  pcrindcq.  c 
faccrcs  vt  dcfincrcm  poffidcrc,fcd  fur  tamcn  non  cllcs  >  ncquc  rcs  turtiua 
ficrcc.Non  igicur  debcc  condicio  cua  ob  id  mclior  ficri  vt  nuda  mea  volun- 
tate  ciira  vllam  traditioncm  pofiis  dommium  cius  rci  tibi  acqnirere  cx  fub- 
fccuta  vcnditionc,qubd  voluntatem  mcam  ab  initio  habueris  ad  incipicn- 
dumtibi  poffidcre.Poffe^qucratioBartoli  codcmumcafii  procederc  quo 
dotninus  rci  fu.r  poircruoncm  in  cum  tianftuliflVt  cui  pollca  cjndcm  reni 
vcndidiffcc  ,  puta  in  crcditorcm  qucm  conflat  fibi  poflidcrc  non  debitori 
prafccrquam  quodadcaufjin  vfucapioiiis  pcrcincc  I.  ferut  nomtne  decimd 
fextM.  D.  de  vfucap.  l.  3.  jj.  creditora.  vbi  Accurf.'Z>.  vtt  poffidetts,  Dcni- 
que  ncc  illud  verum  efl  quod  gencralitcr  nimis  vult  B.ircolus  ,  quando 
poireilor  habec  domini  voluntatcm  tunc  fufficerc  qubd  ipfc  rcm  dctincat,  li 
cct  non  fitillainconfpcdu.  Ficri  fiquidcm  facile  potctt ,  vc  domini  vo- 
luntatcm  aliquam  polfciTor  habcacfed  ica  camcn  vc  non  idcirco  traditio  vl- 
ia  vcl  vera,vcl  ficta  interueniflc  intelligacur:quo  cafu  haud  dubic  ncccflaria 
cllreiprxfccituvc  tuncfalcciupoAerior  ciq;  nuda  domini  voluras  accedit| 
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traditfonis  vicc  eflc  pofllt  qu6<!  res  fit  prarfcnsjvr  in  dJ.eim  ^6,^^  /.  yjr^. 
Arri  vfff^ir.NeccnimroIadomini  volutas  traditionis  vicc  cfTc  poteU,<]vti* 
uis  e  contrario  neqoe  vcr3,ncquc  fida  traditio  vlla  cflc  porfit  ad  transtcri. 
dum  dominium  >  vcl  poneflioncm  fine  voluntatc  traastcrcndi d, /.  ft$d rd" 
itom  ^,^.tmtrdMm,D,dt  Meqmr,rer,d9mn, 


ERROR  SEXTVS. 

Jh^ii^iMimt  4fH*  Mdhihrtdd  efi,cum  ^u^rituryAn  j>rtfentin 
niMttffmsfitsd  irduufiriiuLumfQftfiimttmt 

ViD  crgo  cft?  Puto  diftingucndum  qiiidcm  cflc, fed  alitcr  f6 
cipicndam  diftin&ioncm>quam  Bartolus  conccpcrit.  Aut  e- 
iiimtraditioaKqDaiiaeYcniifinefifta  pntcefCt  comra6hiin» 
ex  quo  id  agiturjVt  domioium  transferatariaoc  nulla.  Si  nulla 
_  _  praeccflcritjVtipofteriorediftinAionis  partc  cxordiamur,n3 
|KAo^abitaripoilc  quin  ncccnaria  fStprzfcntia  rei  non  foJum  ad  tranflatio 
llem  dolninij,  fcJ  ctiam  ad  tranflationem  poflcftlonis:  Tamctfl  ponas  mil- 
lies  conftlluti  claufulam  interucniflc.Ncc  minus  ciim  is  qui  dominium  ac- 
quirerc  fibi  vult,iam  poflcflor  cft,  quam  fi  no  ciTct.  Nihil  enim  rcfert  quod 
ad  hanc  rem  attinet  an  nullomodo  pofGdeat  nec  teneat>an  vero  tencat  uui- 
}fitm  &  po(Iideat,fed  ab  alio  aalm  l  domino:qiiod  omnium  optimd  proVat 
^^aolf  testiis  itt  dXtius  ^6,^  jif  .It^mq;  quod  rcriptnm  eft  w  Ai.  yfiittfiritm 
LfMtdttUP  id.f  .fivtnditorem  D.dt  Mcquir.p§f,hilMtihuj  D.j^^de  ctntr.empK 
qui  omnes  loci ,  &  dc  fida  traditione  loquuntur ,  rei  prarfcntiam  rcqui- 
runt.  Quod  fi  mille  alios  iuris  locos  in  contrarium  profcras ,  in  quibus  x- 
que  dc  fiota  tiaditione  agatur,&  tamcn  nibi!  dc  jdhibcnda  rei  pnfentia  cx 
primatur,vtancgationeargumcntandoinfcras,przfentian)  igicur  rci  nccer 
hriamnone(re,nihiImeidiiiouebit:dicamenim  quod  fupr^  iana  monui» 
.-^^Sneruppon&lof  elfe  femper  terroiiioa  habilessnumqaam  verd  tra  Aari  pof- 
iedetradit1oncnncvera,ftuefida>  quin  pr^fentiam  rei  fupponi  oporteat» 
Am  inipoflibile  ntremabfentem  tradi,PidiORe$autem  iuris  maxira^  ve- 
/oquarimportant  veritatem,non  adid  quod  impoflibilecftaccommodan- 
d^funt/cd  ad  id  quod  poftibilc.AIioqui  perinde  infcras,  PolTc  naturalitcr 
Ouoquc  ac  vcrc  abfcnrcm  rem  tradi  ,  cum  cx  tam  muliis  iuris  locis  qui 
cetraditioncloquuntur  ,  dcqiic  dominio  pcr  traditioncm  iiansfcrcn- 
do ,  tam  pauci  ftnt  qui  prxlbntiatti  rei  qoafi  BeceiTariam  aequirant» 
^uafh  tamen  iieceflariam  efle  omnes  etiam  qal  cootra  nos  fentiont» 
ntentUr.  Atntraditioaliquaflue  naturalisSf  veta  9  fioe fidi  prcceile- 
rit  qualiftanque  iHa  6t ,  hoc  eft  iiue  nudam  corporalem  detentionem,  fiut 
poflcffioncm  verafn  in  accipicntcru  tranftulcrit,quau!s  ia  aliam  caufam  fa- 
^a  fit,quam  in  cnm  cx  qur.  minc  dominiuni  trnnstcrri  contrahcntcs  velinr, 
nuda  volimtas  domini  citra  vilam  traditioncm  nouam  fluc  vcram,  fiue  ficta 

Soteft  fufticcrc  vt  cx  noua  caula  noua  poircflio,&  per  nouani  poflcflltonem 
ominium  acqiiiritiir.  Ide^Eqne  nec  IftrxfiMtia'  rei  ^la  in  eam  caofam  opus 
ift,£ieftipla  fum  iUa  quar  Oias  8e'l  j[ti(udftrumili'i.^«A»rfv'iiri»»fi  t(  mii 
l(6iiUxiodaUi»aAt  loaiu  dbt^ifrde^ tfiiaifpiiiht^TOidldcro  dbL  Maaix&il 
'    "  '  depo- 
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dcpofitum  &  cGmodatum  rc  comrahaiitur,ccrtu  cft  traditioncm  in  iis  con- 
tradibus  intcrucnire  oportcrcCum  nihil  ahud  lii  rc  contrahi  cbhgationc, 
quam  contrahi  traditionctln  locationc  autcm  ficuti  diflimilc  illud  clt quo4 
folo  confcnfu  non  ctiam  rc  contrahitur,ita  &  illud  fimilcquod  tacita  quo- 
que  traditioncm  cxigit,non  vt pcrficiatur,fcd  vtcx  pariclocaioris  jmplea- 
tur.ciim  is  paticntiam  frucndi  prarftare  conduAori  dcbcat,qux  ipfa  paticn- 
lia  nihil  nih  tacira  traditio  c(i l.ex  ctnduno  iy^.\.Lfifitndml^.& pajf.D.lotMU 
\yxna..l.l.jf.dtvfufr.l.vlt.g.defermtt.H\5cx2,o  caftbus,&  aJiis  qui  funtlimilcs 
cum  traditio  aut  vcra,aut  ti  jta  pr^ccircrit^mirum  non  cft  vcnditioncm  quae 
fubfcqoiiur,non  indigcrc  noua  traditionc  vt  noua  polTcffio  in  cmptorcm 
transtcratur.Sutlicitcnim  mutari  ca\ifam,fi  non  pollcnionis  qu»  hoc  cafu 
nulla  pcncs  commodatJrium,aut dcpofitnriua-,aut  condu(5torcm  fuidc  vi>- 
quam  intclligitur  d.^.^.fed  eifiU  ^utf.de  M<jmr  ;>i»,?:Saltcm  dctcniionis,vc 
qiii  antca  rcm  dctineb.it  tanquam  dcpofltarius  vel  commodatarius  vcl  con- 
duaor,cxindc  incipiat  pofllderc  fuo  nominc  tanquam  cmpior ,  &  cx  noua 
illa  caufa  poircirioncm  nancifcarur,&  pcrpoircflrioncm  dominium.Qviid  c- 
nim  rcfcrrcpotcft  an  pofTidcret  antca  vcl  tantum  rcm  dctinrrctPvum  ctia- 
fi  vcrc  poflidcbat  ob  hoc  ipfum  tamcn  nccelfc  eflet  defmere  illum  po(ride- 
rc,vt  cx  neua  caufa  poflidcre  incipcrct^i^?./.f««^*/x4  ^e  i^.f,iffde  Mcejuir» 
©«.//rquamuis  non  ftcut  dominium,ita  &  pofleflioncm  cx  pluribus  Iimul  cau- 
lis  habcrc  quis  prohibcarur  /.0.ex plMrtm$jf.de  4C^Htr,pof  Idcm  crgo  crit 
fi  rcm  mcam  vcndidero  crcditori  cui  cam  pignori  dedcram,  quiquc  proin- 
de  cx  pignoris.caufa  cam  poffidcbatirf././r  ui  nominei6.ff.de  vfttcap.  Nam  & 
hoc  cafu  rcs  pro  tradita  hahchnwdJ.fiuedtitem  ^.^aM \  ubltcidn»tnremaEt. 
vbi  addit  Vlpi.mus  fcd  ctfl  traditio  pr^ccflcrit  idcm  cflc  diccnduni.  In  quo 
mirariquispofl"it,qu6ditaloquitur  Vlpianus,quafi  in  fupcrioribus  cxcm- 
plis,cum  quis  rcm  apud  fc  dcpoflram.vcl  hbi  comodatam  ,  vcl  pjgnori  fibi 
datamcmit,tradiiionu!laprarccfl*crir,quamfanc  fatcndum  cft  prxccffiflc 
cum  omncs  ij  contractus  rc  pci ficiantur .Scd  huius  vcrficuli  non  ille  fcnfus 
cft.at  hic  potius  vt  quamuis  nuda  traditio  pra:ceflcrit,id  cft  qux  nulhm  pe- 
nitus  caulam  habcat,pcrindctamcn  diccndum  fit  fubfccuta  caufa  aliqua  rcm 
habcnd.imcfl'cprotraditacxnouaillacaufanonminus  quam  il  ab  initio 
tradcndi  cauf?  aliqua  intcrueniflVt.Non  cnim  quemadmodum  dicimus  ex 
nuda  traditionc  numtiuam  transfcrri  dominium      /.  ntim^uamnuda  51.  de 
ac<fHir.rer.d»M.lu  poihnius difcrc  nudam  traditioncm  ctiam  ad  transtcrc- 
dam  pollcflioncm  prodcflc  nihil  dcbcrcnullam  fiquidcm  caufam  aliam  rc 
quirit  traditioad  trsnfl  itionem  pnflcflioms^quim  taaum  &  voluntatc  ica- 
dcntis,quia  polfclTio  magis  fa<5\i  cft ,  quam  iuri«,dominium  vcr©  cx  contra 
rio  mcri  iuris  cft  non  fadi.   Igitur  fi  cum  nuUa  tradendicaufa  fubeflct  rem 
aliqua  tibi  tradidero,poftca  vcro  eandem  tibi  vendidcro,  exindc  habchitur 
protjbi  tradita  vt  vcl  rci  vindicationcm  ciuilcm  habcrc  pofljs  fl  mca  rcs 
fuit,vci  Publicianam  fi  alienadummodocmeris  bonafidc  &  quafi  mc^im. 
Puio  amplius ,  ciim  non  alircr  Publjci.ina  compctJt,  quam  fi  cmptor  non 
minus  traditioni8,quam  cmptionistcmpoiebcrnam  fidcm  habuent  I.fed rt- 
fi  y.alias  /.r«w  fut  ^ •  liis  Ltradtttonem  eod.$ti.tit,de  ptihltc.tn  rem  mB, 
Inpropofito  tamencafu  non  tam  dcbcrc  tibi  noccre^fi  vcr;t  &  natiu-alis 
traditioms  tcmporc  fucris  in  mala,quam  prodcfVc  fi  bonam  fidcn  habuerts 
eo  tcmpoir,quo  rcs  incipit  habcri  protibi  tradita  cx  caufaemptionis  ,quia 
^  GOGg  3 
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-nl>ubIiciant«ailipearttfbccduodcbcntconciirrcrc,vt  &  bona  iiJc  qnt?c- 
4Dcrit  &  ci  rcs  cmnta  co  nominc  Cn  tradit.i  §ia;/^w  anrewjid  m€$Hld-leg.\\rx 
eis  irrirur  attcndenda  cft  h.btraauio  quarexcauia  fccut*  vcnditioms Hunc 
pnmu  nfjdimtcUiqitur.quam  pnoriJia  vcM&oaiuralis,  quam  pommui 
taaam  tuilic  hne  cauVa.  An  vcro  hi$  caGbus  pr^fcntwm  rci  cxigcmuf  ,vt  ref 
liabcaturprowtdiia?Miiiimiver6,qui»vcrinii«l^  tradiuoncm  «iMiiiapd^ 
Aidaaiefre$0Maiaemab co  ipfo,qui  tradcrc  nuncUcbcrct^fi  numquain an- 
ttitrad4dife»-Necqoo4«OUIltradcndicauracxpolhncto  rupcrucncnr,po 
leftnecefiWeminducerc  noua:  traaitionts  Ucienlr,Luni  f  .t.iciac  1111^^  do 
inint  voluntas  no  vt  pro  tradirionc  fii^rcd  vt  crauiii<;i.is,c]i  ac  vcl  vcuovci  n- 
•  acpratccllcnt,caufa  nnitctur.  ttfienim  caufjm  polkliionis  ncmo  Ubi  mu- 
tarc  folo  animo  potdi  d.l.^MthMfidi  «9.  $.iM  ac^uir.pof.]^Ma  umc  idfc: 
ccrc  pofl.t  ex  ccwicurrcute  dtcriiiscuittsimereft volumatCJiemtt^bigtf. 
Au.mi  ni4UcUladeft,mag.s  qaamf*ai^iuacxtrmfcci.i)cc  cuiqua  vl- 

iftitrdiim  ^^u^-di  rer.dm(fiimmmiu  nm    CM  c^t^P*yt"<jmt  ubi  rcm  non  rra- 
didiTUyi^tiltin  ip/i  ^uhdpartrHrmmefe  /Uitmitb^  ac  ju^raur  propn  ta^.pe- 
.nmdi^irtcon  m$net,hu>adttafu</[et.\tu^^^^^  nuaam  iliam  voluntl- 

^domniuqux  paticnt.a  ciUno.  ad  id  prodcUcvt  rcj^C^dltacilftimm^^ 
fcd  vt  co  nom.nc,&  cx  ea cau (a  nijnc  primum  tmd*ta«ac  V,ldcaiur.  id ctt  ylt 
4ctentionis,Yclpoflcflionif  causamuiciur.  '  ■ 


ruiMt      ■ ....  "T3R?^7*i '  » 

EKROR  SfcPTlMVS. 

^i  ec  ejui  caeffit  dnimo poPtdere  Ad  l.certi  condtUii  9.^. 
vU.^Mreh.credu.S'  dd Unterdt4mii.l ^Udortm' 

'dMm^uD.diMCfi»ir.pofefi.  ^rt 
S«T  illud  cxplicatudiffic  liMs,quod  ritioniilocoadfcrt  VI- 
pitiitta«tiw^«»''d»a#9.l.vV/aisvcrbis,4wW#»fi»w^^ 
^dtn  fiii5cKiis  fcic  qux  motio  diximus,intelligcrctur  Quis 
™  I jr^^j  cnim  vnquam  dixit^polTc  qucm  folo  animo  incipac  poaidc 
l^JUi»lre?Dubiunt  quidcm  n6nulli,an  foloammo  poHit  amitti  pof- 
j^ftSIpTWca  qu6d  ratio  iuris  rcpugiwc  vidcatur ,  at  (uadcrc pot.us^  vt 
7uc3modu.«  nulla  pollcff.o acqo.n  nifi  animo &  corporc poteft,ittili4 
la  am.itatur  nif.  in  qua  vtrumquc  in contrarlttm aftum fit  U^iumMdmidHm 
lD.de  MC^uer.pofLferhi^^ttt/cMt^^ 

tourvtanimo^i^ppffitamitti,«uamuisnoiiacqu.r.  mfi  an.mo3.  corpo- 

Cri;itjtbam.aov»iBft4tt«rDtibusdicem..s.Atpol1cqi.a^^  lolo  nn.mo  m- 
5pSe»oftidcrc,nemo  vSquam  dixit.Dilhcilior  cnim  cll  vt  cxtcrarum  tc- 
^Lomnium  rcrum,ita  &  polTeff.onis  acquif.tio,quam  amifilo.Q...d  crgo  ftt- 
^ad.a.s  vcrbis  f.b.  vult  Vlp.anus?Id  vnum  quod  adfinem  lupcr.oriscapi. 
tis  diKimus.quotics  tradiiio  al.quapracce(rn,pcrquafaaafityt  tor6ipcanj 
virtincrcS^cletiapftflidi^eci^^^ 
rabcre»dis^«i»W«i«<Mm^oI^ 
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Cuiu  cniin  jaiii  crtcs  corporc  in  poJTcffionc  quod  adcj)  mcri  facti  eft,  vt  nc- 
quc  puflidcndi  animum  cxigat /./7^ni> 4 W  o  f.i.h^uod meoi)i.w prt/icsp.D» 
di  MCif.poJf.whW  aliud  tibi  dccratad  vcram  pcircnionciiijnifi  vt  incipcrcs  ha- 
bcrc  aniiDUin  poHidcndi  exiui^a  caurj,&  cx  mca  voJuntatc.Id  vcibcucnic 
cum  dcpolitis  apud  tc  dcccm,pollca  pcrmifi  tibi  vt  iis  vtcrc ris.  Poflcffio  c- 
nim       pcrdepolitum  trjiiftata  in  tc  non  ^mcizi  Uictt  \-j .$.rei  depofiiji,D.dt- 
P»jit'  incipit  clic  tujt  llatim  atque  confcntimus  vc  cam  pccuniam  tu  tibi  lia- 
Dcas  c]uali  cicditain,iii  cnius  fcilicet  poircfiione  iam  cSfpropter  trauitioncm 
amc  iibi  tiaCtarn  cxcaufa  depoiiti.   Quid  cnini  prartcrca  cxigcrec^uircjuaiii 
poliii? An  vt  rcs  tradntur  tibucuiu^  policnio  iain  apud  te  erat  prius  etia quani- 
taa  clIci?Ncquc  vcro  ticri  potcft  ctiamfi  maximc  vcJimuSjVt  ea  res  tibi  ma- 
gis  aut  itcrum  tradatur ,  nili  tortc  rcmcdij  loco  illud  inducamu$,vt  tu  prK>r 
cam  niihi  rcd>.Ias,canJcm  a  mc  fubin Jc  rcccpturus,Qui  circuittis  quid  aliud 
adtcrjt ,  nili  vt  pcr  plura  tint  ui  cjuod  non  foliim  a?quc  commodc,  U'd  eiiatii 
lon^^e  commoclitis  polFit  ticri  pcr  pauciora?  Dcnit]uc  nihii  vctat  cum  cjtc- 
raomnia  concurrunt  c]uar  ncccliiria  funt  ad  pcllcfljoncm  acquircndanMfo- 
lo  exccpto  antiiio  polfidcndi ,  vt  incipiat  quis  animo  poflidcrc ,  Nimirum 
ftatim  atquc  animum  illum  hwbcre  poteft  ex  voluntatc  ilJius  cx  cuius  h€tf> 
iam  aiuc  ccepcrit  cHc  in  polTcftione.  Quod  cum  tir,non  tamcn  foio  animo 
incipit  poflidcrcfcd  &  animo  &corporc,cum  iam  antepoflidcret  corpore>- 
id  cft  dctincrct.ld cnim  propric  cft  poflSdcrc  corpore,rcm  corporalitcr de- 
tincrc;  Animo  autcm  poiridcre  nihiJ  aliu(l,c|uam  vcic  poiVjdcrc.  Nam  fine 
animo  pofljJciidi  dcicniio  elic  poteft,policfilo  clTc  non  potcft.Adco  juictn 
«ftiniatur  policflio  cx  animo  poflidendj,vt  cjuamuis  poflit  c^uis  corporaii- 
tcrcltc  in  pollcilioncpriufc^ti^m  animum  poliideiidi  gerar,fempcr  tameab 
animo  incipcredicatur  polTcirio,tiim  qiiocjuc  cum  animuiiJuni  cxtera  prj- 
ceduncomiii.i.Matcri.Ttii  cnim  pollcflioni  pracbctcorporalis  detcntio,  ani-^ 
inus  vcro  poflidcndi  tt)rmam.rurma  porr6  liia  cft  cjiiar  dat  cHc  rci,&  dcno- 
Bainaiioncm.JnuCv]Uc  cft  cjubJ  licct  corporc  quis  poftideic  deiierit,animo 
tamen  rctinet  pollcflioncm ,  t]uamdiu  rciinct  animum  poflldcndi,  (i  modo 
mhiJ  obllet  j.cjuominus  corporaicm  ctiam  dcicntationcm  occuparc  poflit 
«juandocunque.Fruftra  liguidem  cft  animus  poftidcndi,c]ui  cfteCtum  habe- 
re  nuJIum  potcft,vt  puta  li  quis  reucrfusanundinis  n6  fit  admilius  ab  co  c]uj 
occupauerat  intcrim  poUclTioncm  l.cUm  pojiidert 6,%.^Hi Ad nHndinM l  fnd 
^Hodi^.i.ijttodaHtem  I  pere^e  ^^.^.vlf.D.de  ac<jHir.pcfi.3ut  fi  id  cjuod  pofti- 
icmus  iu  pcrdidcrimiis  vc  ignorcmus  vbi  lit  d.l.Ji td  tfuod  tn prinap.  nii\  cu- 
ftodiarcaufa  tortc  rccodirum  lit  in  aliquo  loco  cuius  memoria  poftmodum. 
non  occarrat  vid.l.ptre^t  in  pruiap.  Aui  dcnique  fi  mari  aiit  flumiiic  occu- 
patuiii  lit  cjuod  antca  p(»nidcbamus:Id  cnim  poflidcrc  nos  definimus  yLaui: 
vmHtrfdi  lo.^.ttem  (jMod  r/tjrt  eod.  ttt.  Cxtcrum  animo  folo  retinctur  poffcf- 
lio,  cjuamdiu  libcra  cil  corporaJis  ■dprchenfio,licet  no  pcrindc  animo  folo» 
acquir.itur  d.l^fHt^vntHcfae  ^.tfnodper  colonHm,  Scd  &  animo  folo  amittitur 
polfcflio,cum  incipit  cjuis  animo  defMicre  poflidcre ,  Jicet  mancat  in  pollcf- 
fionc  tunt]i,quia  ftatim  atc)i  coftituimus  noJle  pofiidcre  definimus  pofiidcrc 
Lfide  vt  ij.f^.dtfferetta  eod.tuiw  ncc  videaiur  quis  cfle  corporc  vbi  r.ocft  ani 
mo  /  nihi/  tnter^  i6.ff.de  capttH.H pofiU  Et  ridco  cum  inrcrprctcs  noftros  (k. 
Joquctes  audio,vel  fcribctcs  Jego,vt  iJiftingtut  an  pollcfliwnisamiflb  incipiat- 
■%  corporc  an  ab  animQ,^ii  ycio^Ul^vA^V^caikiicxi.Maiiuiiio  ^oiTdjlkuua, 
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incipiat  acorporc.Quod  fi  ita  cflct,vtiquc  fatcri  CGgcrcinur  incipcrc  portcf- 
fionc  amittcrc  ilium,  qui  ad  nu Jinas  profedu*  ncmmc  rcliqucrit  ad  cufto- 
dicdam  8c  rctii^cndam  poifcffioncm  fuani,Contra  quam  tamcn  fcripiu  fitut 
d.f.qui  ad  ««;»</i«-<y,Qucm3dmodum  &  diccndum  cHct  ineipcrc  illum  pof^ 
liJcrcqui  iurc  familiantatis  fundum  amici  ingrcdcrctur,  quotl  tamcnnon 
ita  cft.NulIomodo  cnim  is  vidctur  poflidcrc,id  cft  nc  qisidcm  corporc,quia 
non  co  animo  cft  ingrcffus  vt  poflideat ,  licct  corporc  in  Fiindo  lit  /.  fn$mr* 
fjmiltnrttAtU  ^\.9ci,tu.(o\\  cxcipicndi  ilii  funt,  qui  non  poffunc  habcrc  ani- 
mum  aui  poflidcndi  auc  dcfmcndi  pofllder^ ,  vt  pnra  furiofos  &  infans  ,  & 
cjuac  funt  limilcs  pcrfoiwr.  Nam    infanti  foli  cradita  poflcflio  folo  corpore 
ipfi  qua!ritur,Nc  alioc^ui  p.iullatim  illud  quoque  induci  nccclfc  fit  vt  nc  cjui- 
dem  pcrtutorem  poflcflio  mfanti acquiri  poKit,  vt cx  Papiniino ratiocina- 
tur  Imp.iw  l.l.C.de  4Cfuir.(p-rctin.p0fi.  Idcoq;  ctiam  poflcflionem  pi«pillum 
finc  tutoris  authoritatc  amittcrc  poflc  placuir,  non  vt  animo  fcd  vt  corporc 
definatpoflidcrcQuod  cnim  fadti  cft^potcft  amittcrc.-  Alioqui  nulla  fupcr- 
crit  ratio  amittcnda:  pcr  pupillum  poflcllionis  cum  cam  animo  amittcrc  no 
poflit  LpoJJeJsion<m  i^.D.tod.no  magis  qpam  furiofus  l.fi u  tfni  animo  ij.eoi* 
tif.  vbi  quod  dc  faltibus  hybcrnis  xltuiiiq;  Preculus  loqiiitur ,  cxcnjpli po- 
tius  caufa  qoam  ad  cartcrarom  rcrum  difcinctioncm  dictum  vidcri  dcbcti 
cum  idcm  fit  in  omnibus  pracdiis  cx  quibus  non  hac  menic  rcccdiinus,vt  o- 
mifiirc  poflcffioncm  vclimus,quomodo  Vlpianus  interprctatur  i;i  t.i.^.^uod 
VAlgo  15.  D.vnd»  vt  &  de  vi  4rw4f.fo|ct  tamcn  id  vulgb  dici  a  cartcris  quoqi 
prudcntibus  vt  a  Paulo  in  Li.^.faliMd  hibemos  T).de  acejHir.poff^.S<.  a  Papiniano 
in  di[}.l.pere^e  §.vlt.CMmd$$Ab.  legth.feej.  eod,  Idco  torta(fc,qu6d  ctn»  faltuj 
hybcrni  ^ftiuiquc  fint.qui  ccriis  ftatifquc  tcmporibus  rclinquuntur,vt  Pau- 
Jus  aii  i» d.$.f4ltf44im\\o  vt  plurimum  in  iis  locts  rclido  fcruo  vcl  colono  d, 
/.^^.M^.vidcrcntur  intcrim  illi  iiabcrrpro  dcrcli(ftis  ad  tcmpus,  nifi  fpeciali 
quodam  iurc  in  iis  receptum  circc  vt  eorum  poireflio  aiiimo  folo  rctiiicrc- 
tur.Ad  difterentiam  ca:tcrorum,quorum  poflcffio  fic  retinctur  animo,  vt  c- 
tiam  corporc  rctineri  videatur,licct  portcllor  reccflcrit  a  tiindo,  cum  habcat 
animum  redcundi  quandocunquc  volcr,  nullo  ccrti  tcmporis  interuallo  fu- 
fpcnfum  Dcniqucpoflcflio  cuiufcunquc  rei  corporc  &  animo  quarfita,  folo 
animo  rctineri  dicitur,non  quafi  corporcamittatunRetincturcnim  ilia  ipfa 
qua?&corporc&animoquxfitatiierat,^quidcmtotanoncx  partc,  icd 
quia  folus nnimus  facit,vt  ciiaHi  corporc  pcr  abfcntem  rctincri  intclligatur, 
Harc  vcro  Accurfius  iioftcr  non  bcnc  pcrccpit,qui  quod  fcriptum  cft  /;/  d.f. 
t//r.dcpofitarium  cocpiflc  animo  pccuniam  poflidcrc,ita  dcmu  dctcndi  poflc 
putat  fi  pccunia  fucrit  in  coMfpedu  &  prarfcntia  contrahcniium,  vt  non  tan- 
tum  animus  poflidendi  fcd  ctiam  fida  traditio  intcrucniflc  vidcatur.  Quac 
iiUerprctatio  vcrbis  Vlpiani  nidlomodo  conucntt  iti  quibus  nihil  cft  auod 
pracfcnti*  neceffitatcm  aut  exigat aut  prjrfcfcrat.Ncc  rurfus  ratio  iuris  hanc 
adiuuat  interpretationem.Cuin  enim  ponat  Vlpianuspr^tcflilVc  dcpofitum 
cuius  obligjtio  non  mfi  rc  &c  traditione  contrahitur,nulla  traditionis  li<^io- 
ncopuscft  vbi  adeft  vcri  &o.ituralis  dctcntio,nccproindc  c^uicquam  cau- 
fx  cur  rci  pnefentiam  requiramus  quam  lcx  nunquam  cxigii  niliad  hctam 
tradltioncm  inducendam.  lllud<efte  vcrum  cft,niiIUin  in  ea  fpecic  poflcf- 
fidncm  pencs  dcpofitariunr»  fuiffc  antc  coocrfam  caufam  depofiti  m  caufam 
'muiui ,  quia  dcpoficarius  nallomodo  PQllidct  /.  5. ;  fcdji u  <fuf  DJi^MC^mr- 
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Ob  id^;  tant6  magis  dici  poccft  ccepinc  hunc  dcpontarium  exinde  ani- 
mo  poHiderctqui  antea.non  po({idebat,rcd(]uamuis  polTcdiffetiforcc  C\  non 
depofitarius  fcdcrcditor  fuiirct«ideni  tamen  adhuc  dici  poffct,  coepiffc  illum 
animo  podldcrc  cum  rcm  (ibi  datam  pignori  CGepiilct  iure  emptionis  podi- 
dere,(oon  eaim  de pecunia»fed  dc  fpccic  tradandum  en,cum poairouscaii- 
fam  crcditi  conuerfam  tffc  in  caufam  emptionis)quia  nihii  refert  an  qui  nuc 
cs  noua  caufa  poflidere  incipit,  antca  numquam  poflederit »  an  cx  alia  caufa 
poflTcderityCum  neccfle  fit  tiim  quooue  cum  poflcdit  dcnncre  iJlum  poflide- 
re  cx  priore  caufa » vt  iiujpiat  p.oiildere  ex  aoua  iUa  ex  qua  domioium  iibi 
vult  acquirerc. 


ERROR  OCTAVVS. 

Df  fmtfmU  Umttrimm  ii.<^  Ljt$mmdMmy,D,4tf  Mqmr.fvP^ 

O  D  1  M  pcrtinctyfcd  mhiim  tamen  nagis  ilIu^ei{,auo^  Ia4> 
uolenus  (cribit  01  iMittrdum  n.fdMt,  Dt  Mcwmir. ppfi,  inter- 
dum  eius  quoque  rci  pofliefllionem  cuius  ipu  non  habemus*. 
aJij  tradere  nos  poflc ,  Veluti  yinquit,  cum  is  qui  pro  herede 
rero  po(tidebat,antequam  dominus  fieret,prccari«rab  herede.- 
caai  rogauit.  Nimirum  qnia  per  rogationem  precarij  is  qui  rogat  c^m  iam 
rem  tencat  nanctfcitur  polleflionem  ex  illa  caujfa  precarij  /.  4.    U.  <^  ha^ttr 
iyf.0Mm  fuiJ.vlt.D.dt  frtcdr.  fcd  ita  tatncn  yt  etiam  is  qui  precario  concef« 
fit  pofl]dear,quia  non  difceflitanimo  de  poflefljone  d.^.€umf miycnm  preca^ 
rij  rogatio  non  in  hoc  interponatur  vt  debitor  pofl^cflTioncm  folus  habcaty. 
fed  tantum  vt  ei  corpore  tenere  vi  liceat  Ijitnftimm  i^^^.vH.D.drvfucMf.^Ho' 
potcd  autem  corporc  quts  rem  tenere  ab  alio,quin  alius  illc  hoc  ipfo  pofli- 
^cat,  cnm poflidendi  animuro  fuum  fatisdeclaret  concedcndo  precariam 
•  duntaxat  pofleflionem.  Itaque  flcut  is  qui  iam  corporaliter  rem  tenet  flue 
tanquam  verus  licet  iniuflus  pofleflbr ,  (iue  tanqoam  nudus  detentor ,  nulia 
•raditione  indiget  vt  vcl  mutata,vel  acquifita  poflcffioBis  caufa  incipiat  por^ 
^derc  precari6,fufBcieme  in  eam  rem  mida  voluntate  concedentis,  Ita  ne- 
que  is  qui  prccari6  conceflii  vlla  cgct  traditionc,aut  traditionis  fidionc,  vi 
poircflioncm  qtiam  nondum  habucrat,pcrdctcntorjs pcrfonafoIamq;prc- 
-  «arij  rogationcra  nancifcatur,brcui  manu,Perindc  acli  longiorc  manu  pof- 
feflioncm  acccpiflct  a  detcntore,eandcmque  poftea  cidcm  precari6  concef- 
-fiflct.Sic  fii  vt  cadem  precarij  rogatio  proiit  non  folum  ad  mutandam  pof- 
feffionis  caufam,  fcd  etiam  ad  acquirendam  prccariam ,  f^iendumqueeo- 
dem  inflanti  pofrcflbrem  illum  qui  precario  conceflit ,  quamuis  non  antea 
poffiderct:quoniatii  hxcomniaic  inuicera  confcquuntur&quorum  tamcn 
omniu  nihiJ  vcrc  diccreturjfi  ponercs  precarib  rogafTc  cu,aui  antca  nec  pof 
'  fidcret,ncc  detincrct.  Ncq;  naagis  hoc  cafu  quam  fupcrioribus  prarfentia  ret 
nccefliiria  eft ,  ad  fi^a  traditionem  induccnda«vt  poflcfl^or  fiat  is  qui  re  iam 
detinet,aut  vt  pofl"efl"orcm  faciat  eum  qucm  precarib  rogauit.  Atneq^  illud 
requirimus^vt  corporalero  i4Um  p©flc(fionem,quarprecarijrogati©nepi«- 
ceflerit  neccfle (ithabitaro  fuifle  ab  eo qui precario  rogatur vt  inLiimrei- 
46.f4' fM.DMtrti  vindicM^iiz  nimimm  traniQatio  poitcnionis  hoc  cafii  iu^ 
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di  in  concecicnicm  vt  tamen  codem  inftami  rccurrat  precaria  ad  rogintem 
<fui  iam  ponciror, tut  dcccntor  inucnitur,  ncc  nifi  nouam  podcfrtonis  cau- 
fani  nancircitur,per  precaiiuni.  Longc  aJii  ratio «ft  illius  qui  com  iam  poflt- 
dcatluonomincjconi^ituitfealicnopoflidcre.  In  huius  cnim  peribna  non 
tradamusdc  iacicndo  iilo  poft:(rurC)  qucni  ponimus  um  cile  policliorcir:* 
fcd  qua  rarionc  pofiit  pcr  foJum  conftitutum  faccrc  poljcftorem  aJium  qui 
nec  poflidet  vilo  modo,ncc  dctinct :  Hoc  vcro  cft  quod  nos  ncgamus  aliter 
ftcri  poHe  quam  fi  res  in  prarfentia  fit,^  in  confpedu  >  vt  traditio  aliqua  fal- 
tcm  ticta  inierucniiVe  videatur  >  qure  iioc  fa/ic  cafu  omnino  neceilaria  cll  vc 
pollcfiio  in  cum  transfcratur,  qui  cum  nc  quidcm  fuo  animo  poffit  incipcrc 
pofildcrc,  fcd  corporis  miniftcrio  mdigcat  ad  acquiicndam  pcjricflioncni, 
multo  miiiils  potcft  incipcre  poflidcrc  animo  folo  conflitucnti  SiQi].^"''  ^^*- 
qiic  f.u.s  cft  polVc  Jnuno  fuo  dcfincrcpofliJcre  rem  quoq;  abfcntcin,quod 
ncccifarib  pta:ccderc  dcbct  vt  in  aliiini  palVcflio  transtcrri  pofllr.  Scd  non 
idco  fl;itimconrcqucnscft  vthoc  ipfo  tranilatapofleUio  intciJigaiur  >  quia 
ficuti  plus  cft  itadifficiliuspoireriioneacq.  itcrc  qujm  air.itterc:  ncc  cjucin- 
admoduni  folo  animo  amittijitn    folo  animo  acquiri  ca  potcfl>(i  non  etia 
corporistraditio  vcJ  vcra,vcl  Hcta  intcrucniat,  qua:  porriN  inrerucnirc  nuIJa 
qucat  rci  a^bfentis.  PJanc  quarundam  rcrum  poiicflioncin  animo  poilc  nos 
adipifci  Labco  dicebat,veluti  (i  accruuin  lignoi u  cmcro,  &  cu  venditor  tol- 
lcrc  me  iunerit,nam  (imul  atq;  curioJia  poiuiirem  traditu  n)ilii  vi  Jcri.Klcq; 
juris  cile  vmo  vcndito  cum  vniucrVa:  amphoror  vini  limul  cifcnt.    Scd  in  co 
vt  in  plcrifq^altis  bcncreprelicnfus  tuit  lL:\bco  a  Iauolcno:cum  ha;c  ip/a  cii- 
Aodixappoiitio  nihil  niu  corpoiis  traditio  lit,quandoquidcm  nihil  incercft 
vtrum  niilii,an  &  cuilibct  iuircrini  cuftodia  iradatur ,  vt  cx  lanoleno  fcriptu 
cfl  in  l.tfUArHiidattfyX.^D.eod.ttt.De  Ac^.^oji  \h\  aduit  lUcputarc  fc  hanc  quar- 
(lioncm  in  co  coniiflere,an  ctiamfi  corporc  accruus,aiii  amphoiar  adprchc- 
(x  no  (iiit  nihilominus  tradita:  vidcantur.  Cuncludit  autc  nihii  videri  intcr- 
cflevtiu  ego  ipfc  accruu,an  quis  alius  madato  mco  cuft<jdiar, Virobiq;  cnim 
animi  quodaui  gcncre  pollcflionc:EilimaiiJac(rci  Id  cft  ccrto  modo  vidcri 
quidcm  animo  po(rcfl~ione  hanc  acquiri  fcd  no  aniino  folo,verum  etia  quo- 
damodo  corporctciim  atiqua  corporis  traditio  interucniflc  intcliigatur.  Dc 
ilio  ccrte  dubitarc  nemo  poflit,  quin  rei  pi^fcntiam  &  cofpcvftu  in  ea  fpccic 
Labco  quoq;  ipfc  cxcgcrit,ad  acquirenda  mihi  foio  animo  pofll-fllonc.Ncc 
cnim  abfenti  rei  cuftodia  poni  polTct,Vt  intcliigamus  Labconcm  liccr  in  ca 
fpccicdiifcnfcrit  a  prudctibus,vt  crcdibilc  cft,carteris,n6  miniis  quam  a  la- 
uoleno,n6  alitcr  tamc  putafTc  acquiri  poflc  folo  animo  poflcflionc,  quam  Ci 
rcspraifcnsSd  inconfpec^u  eirei.Quidnicrgo  idcadraittaraus,  quotjcstra- 
datur  dc  trasfcrcnda  per  coftituti  claufula  poiitflionc ,  Cum  intcrprctes  o- 
mnes  cofcntiat  habcndum  cfle  coftitutu  pro  fldta  rci  traditionc?  Iliud  quoq; 
fcntctia:  noftrar  fatis  c6ucnit,quod  Vipianus  noder inl.^u^d^ multer  yy.f.dc 
rei  vtrtdic.tizctks  dc  muiierc  aux  Titio  no  marito  donaucrat  fundiS  per  cpi- 
ftola  &  eundc  fundu  ab  co  c6duxcrat,Ait  podc  quidc  defcndi  a<5tione  in  rem 
ci  c6petere,quafl  pcr  ipfam  adquiflcrit  poftcflionc^vciuti  pcrcoionam.  Scd 
ium  proponerctur  quod  ctii  in  eo  agro  qui  donabatur  fiiilict ,  ciim  epiftola 
emitteretur,/;4er  ra  /J</Ji«*^4/,inquit,4<i  trddui  po(Jejit§n€%Ucet  cofidtt^iio  ni  m- 
teruemJfet.Qulhus  vcrbis  ao  n6  apertiflimeVlpianus  rcquirit  prf  fentia  rci  ad 
boc  vt  ti^a  cradicio  iaccrucniflic  exiilimciur  ?Alioquin,^uid  obftarc(,rogo. 
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^bOfnin^s  etiaTiiptrtpift«iaini'(cqm*-€onfVitueret  afieno  notnfi^epodKle* 
Tc,  1»  cj  rcs  cx  folo  conl^itiietii anhno  pendcret?  Et  vcr6  folent  interpretcs 
noftricnn  lcgcm  intelligcrcdcdon  itricc  mulierc  qu^  conftitjcrit  (c  poffi- 
dcre  noinine  donaiarii:Nccjuc  tamcu  ncgare  poflfunt  quin  pr^fcntu  rci  exi- 
eatur  vt  polletiio  iu  donatarium  tranflata  intciligatur  >  nifi  cuni  alit^ua  (iindi 
iooad  cbndttdio  iBtcfcefliiwScd  imbcii  blnc  qao^ue  oooi  crrortff  materiam 
ooailione  itdem  fuimKi^iaMiYftit^cxillimantcs  folam  rci  pr^fentia  pro 
traditione  fufficercid^;  probari  ix  d.t^^nMmktritiood  quimfidifi  &ab 
•Vipicfiiiemciiuin6mioiU4|iiiai  iiKfsHMiMwaticiia  fMi^icieniomcfi; 


tRROR  NONVS. 


On  habet  Andrtws  Tiraqucllusih  eo  quem  fiipracitaui;^ 
mus  loco pjirr.i.De iur.cor}/}it,pnJi.ampL^.r2tior>cw  mclioretn 
latncq-,  aliam  vliani  c]iin  probet,  Trgiistciri  polTefiionciii  pcr 
klaufulani  conilituti  etjamii  rcs  prxfcns  non  fit,  Quani  qubd 
fola  rct  prarfentiainteruenicns  in  contraftupoffit  fufficere  ad 
^ansfcr^ain  poflcifioncm»&  habcri  pro^ditionc^tamctttcfiiifala  confllt- 
toti  nuHa  intcracniat  cnitisproioiltaoicdio  fem^r eo  cafi  iOutilis  >  &  fu»* 
Bcroacoa  inucniretur.Itaq-,  duos  illc  modos^c  aitjtrasfcrcnd^poncf/Ionis-  * 
3inctraditionc,Pr^rentiam  rci  abfcjuc  conftitiito,Et  Claufulaconftiiuti  finc 
prapfcntiarci.  Id  vcro  ita  eirevt  fola  rei  pr.Tfentia  ctiam  fine  conftituto  pro- 
iraditione eilr  pofllt  &  debcat,  rcdc  probari  putarcx  alicjtMbus  iuris  iociy,, 
maximc  vcro  ex  /.i.f.fi ittPerfm.Q,^  t.qnod me» \S.$.fi  venduorem  D.  de  ac^tt tr. 
ptfi.i>^u£damtmlter  jj.D.derfi  vittdic.Dt  quibus  fingulis  nunc  videamus, 
<tccx.vcraomfiHhiiintcrprte8tioDc  apparcatfluJlttmiurisiocum»  nullamqv. 
rattoncm  optntont  hacdc  rc  noftnc  rcpugnarcln    Luf.JiittJJerim.  Paoloi> 
^ribit,  Si  iuftcrim  vcnditorem  meam  procaratori  mco  rcm  tradcrc  quaiB. 
cmi,cum  ea  in  prxfbntia(it,videri  eam  mihitraditam^id^mqaccllcirnum* 
mos  dcbitorcin  mcum  iufTerim  alij  darc.  Non  eft  enira  corpore,int]uit,  8c 
ki€tu  (qjomodQ  lcgen  lum  cfle  iam  f  pra  monuimus)  ncccHc  adprciien- 
dcre  poiVc/fionem,(cd  etiam  oculis  &  adtc^to.  An  crgo  foJam  rci  prarfcn*- 
tiam  fuf&cere  vulc  Paulus  vt  rcsmihitradifa^vidcatur?  Imo  verdexigrt 
prartcrci)  vt  iiifferim  tc qai  retrt  illanii  miki  vcmiidefa^  >  cam  tradcrc  mcd 
procuratoriycftmtttcam  tradcrrmiKt  vcUcs.Ampllus  dico,  ilhid  ctiS  cxigd» 
duin  eflc,vt  rcs  verc  tradita  fit  m  eo  procuratori «  ncc  fufficcrc  vtiufrerim  te* 
illam  tradcre,vtqi  animomtradcdi  hnbcascwlinrcJiraffenti.Neccnim  fo«» 
la  illa  tradcndi  voluntns  cx  partctua  poffctfufficere  vt  dcfincrcs  polTiJerc, 
multo  minus  vcro  vt  mr  faccrcs  poflenorc.  Ifq;  haud  dubic  fcnfus  cft  corn. 
vcrborum  vendttorem procuratorirtm  tradert',  acfi  fcriptum  cfsec 

fi  iuffit  me9  vendttor pr^curatm  rtm  tradiderit  qaia  folus  tradendi  iudus  etii. 
Jn  veptacieati  protnMiitioiie  «iTe  nonpoteft  iiiAam  noUomiotensciiiat: 
cx  pacte  ltti»>aqoo*tnMiitioimfitn*offltKt^  Nihilnc  ergoy  ioqule^ 


Digitized  by  Google 


5*1  ANT.  FABRIDE  ERROR.  PRAGMAT. 

lufTuj  iJJe  prodcrit  ?  Nihilnc  prajfcmia  rci?Nam  ctfi  ncquc  iuflujvlius,  ne- 
quc  prarfentia  rci  intcrucnirct>«quc  tarncn  mihi  tradiruin  vidcrctur  qiiod 
procuratoriraco  traditum  efletjcum  vtiliratiscausa  rcccptuui  fit  vt  ctiam 
pcr  procuratorcm  poffcfiio  3C<\uiciturd.U,  f.per  procuratarem  Li.Cper  ^um 
perf,  noh.4c^Mtr.l.per procuratortm  8.C.  de  actfutr,  po//.  Rcfpondco  non  lilud 
Paulum  diccrc  I» i«^mi»,  Poflcflionem  mihi  acqnifitam  vidcri  quie 
procuratori  mco  tradiufit,quod  minorem  ccrt^abcrct  dubitationcm./?<i 
videriremmthttrdditMmymttr  quas  loqucndi  formulas  multuni  intcrcd.Na 
c^ra  rcs  procuraton  mco  fictraditur  vt  ci  magis  qcam  mihi  trad  ita  vidca- 
tur,idcft  vtnonnifipcrmediam  cius  pcrfonam  tranfl.itio  poflcflionis  ia 
mc  fada  vidcri  poffit,adhibcnda  diftindio  cft ,  qua  mcnte  procuraior  na- 
6lu$  fit  poflcflioncm,an  ca  mcntc  vt  operam  duntaxat  fuam  mihi  accommo 
darct,an  potiiis  vt  fuo  nomine  poflcflioncm  nancifccrctur.  Hoc  fiquidcin 
poftcriorc  cafu  ccrtum  cft  non  acquiri  nobis  poflcffioncm  pcr  procurato- 
rcin,fcclitadcmum  ficamaccipiatnoftronominc  vtdifcrtc  ftnbit  Paulus 
in  d.f.per pro  urMtoremyqm  cum  dc  cuius  fcntcntia  tradamus  immcdiatd 
pracccdic.  At  cum  pollcUiofic  procuratori  mco  iraJitacft  vt  mihi  magis 
quam  procuratori  mco  tradita  vidcatur,non  diftingunnus  qua  mcntc  pro- 
curator  mcus  pofleflioncm  acccpcrit,&  mconcnomiiic  an  fdo,  qi  ia  mihi 
omnimodo  qu^fita  intclli^itur,ncc  tam  quafi  f'cr  meum  procuratorc,quaiii 
quafi  pcr  mc  ipfum.ld  vero  cuenit,cum  iuflli  mco  >cs  qux  in  pratfcntia  mea 
erat  tradita  fuic  meo  procuratori,quam  idcirco  ait  Paulus  mihi  trndiiam  vi- 
deriifubicfta  ca  fcntcntia  ftatim  poft  d.^.per  procteratorfrniSl  oftcmlcrct  n6 
poflc  in  haclpccic  locum  cflc  diftindioni  quar  ponitur  in  j^.prarccv  cic.Rc. 

3uiritautcm  iuflum  mcum,vt  procurator  mcusconftituntunscui  res  tra- 
cturquia  non  quifquis  mco  nominc  poflcflTioncm  accipit  cam  mihi  ac- 
quirit,fcd  isdcmum  quiaccipit  tanqiiam  prociirator  n  ciis:  adco  vt  ncc  fi 
meus  procurator  fua  (pontc  rcm  aliquam  cmcrir,mihi  tamcn  prius  acqui- 
rat  polfcflioncm,quam  ratam  cmptioncm  habucro  I.communu  D.e», 
tit.de 4c/jHtr.p0jJ'.Kc(\uim  ctiam  rei  prarfcntram^non  vt  poflcflio  mihi  acqui 
raturquad  re  mihi  tradita  fieam  procuraior  mcus  nominc  mco  acccpcnt, 
(idc  cnim  iuris  cflct  ctiamfi  mc  abfcte  traditio  procuratori  mco  fada  pro- 
poncretur)Scd  vt  etiamfi  procurator  meus  fuo  non  mco  nominc  rcm  acci- 
pcTC  malucrit.pcrindetamcn  acquiratur  mihi  poflcflio  acfi  tradita  mihi  rcs 
efl^et.  Casccriim  non  potcft  rci  praefcntia  facci  c  quin  traditio  nccefl^aria  fit 
ad  pofleflioncm  transfercndammcc  paruus  cftcftus  cft  prarfcntia:  rci  vt  pof 
femonis  acquificioncm  in  mct  pcrfona  certam  faciat ,  quz  alioquin  cx  pro- 
curatotis  mci  animo  &  volunutc  pcndcrct.Hoc  vero  cur  ita?nili  quia,vt  lex 
ait,non  eft  ncccflTc  corporc  6c  ta6iu  adprelicndcrc  poflcffionem ,  led  fufticit 
ctiam  oculis  Sc  adfcdu.AIioqui  non  poflct  vidcri  rcs  mihi  tradita,quam  no 
ego  adprchcndiflcm  corporc,fcd  piocurator  taniijm  meus.fi  non  fuflSccret 
oculis  adprchcndiffcqux  fi  podct  criam  iradi  ocuIis,nihiI  fanc  practerca  rc- 
quirerctur.Scd  cum  fa<5lum  aliquod  tradentis  traditio  cscigat,  ncc  poflint  o- 
culi  foli  in  ea  rc  fufficere,illud  faltc  interucnirc  oportct,vt  qui  rcm  traderc 
vult,ca  dcmoftrado  prjsctc  dicat  Cc  tradcrc.Quo  fado  vtiq;  habeda  cft  pof' 
fcflio  pro  tradita«ne  alitcr  pofito  iure  iatcndu  fit  null4  fupcrcile  ratione  tra» 
dedi  cas  rcs,qu^  propter  magnitudinc  p6deris  tra^ari  manibus,  &  tnoueri 
p»  poiIuttVtcolunas>qu2s  tamcpro  craditishabcri  coiUt  d  cotrahctes  in  rc 
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Brzfenti  confeQfcrinCivr  pro  tradicis  habeaQtur:quoraodo  rcriptum  cfiintf» 
fttjjenm.ldcmqiic  probatur  ctiam  ex  dJ^qmoamet  iZ.$.Jivendttorem  eod, 
vbi  Cclfus  fcribit,  Si  vcoditorcm  id  quod  cmcrira  dcpoBcrc  in  mea  domo 
iu(fcrim,ccrtumc(Tc  mc poflidcrcquaraquam  id  nemo dum  attigerit,hoc 
e(l  ncqucego,ncquc  aiius  mco  nomine,  Aut  G.  mihi  fundum  vicraum  mcr- 
cato  vcnditor  in  mca  turrc  demonftrct  vacuaraquc  fc  pofleflioncm  tradcre 
dicat:NonminuscnimpoflidcrccQepi,inquit,quarofipcdcm  finibus  intu- 
lilTetn  Cui  non  diflimilitcr  lauolenus  tn  l.pecuntMH  •j^.D.de /a/K/.aitjfi  pccu- 
oiara  qiiam  mihi  dcbcs  aut  aliam  rcm  in  confpcdu  raco  ponerc  tc  iubcam, 
efici  vt  &  tuftatimlibcreri$,&  rcs  illa  vcl  pccunia  mca  cflc  incipiat.Natilm 
quod  a  nullo  corporalitcr  cius rei  poireflio  detinerctur,  acquilitam  eam  mi 
hi  U  quodammodo  longa  manu  traditam  exiftinuQdara  cfle.  Quar  ratio  o- 
ftcndit  cum  gcrcndx  rci  ordinem  clfc  dcberc,  vt  prius  definat  pufliiderc  is 
qui  antca  po(ridcbat,ncc  alitcr  poflcflioncm  longa  manu  iu  alium  iransfct- 
fc  poflir,quam  fi  ponat  rcm  in  confpedlu,qua:  pofitio  quid  aliud,  quam  vc- 
luti  qu«dam  traditio  cfl?Nam  &  dcpoCtum  quod  non  nifi  re  ac  traditione 
pcrficitura  pofitioncob  cam  caufam  di6tum  vo[ixnt,l.i.D.depofi.&c  poflcf- 
Concm  quoquc  ipfam  a  pedum  ^oCniooc  d./.i.in  ^rtcip.  D.  de  Mc^utr.pof. 
Obfcruandum  tamcn  cft  intcr  cos  cafu$,quos  Ccifustr;k6t3t  tnd.^.fivettdi- 
teremy  pcrmultum  inicrcflc.Nam  in  priorcid  cft,c(lm  venditorc  id  quod  c- 
mcrim  iufli  dcponcrc  in  domo  mcj,minorcm  dubitationcres  habct ,  quin 
policflio  tranflata  fit  pcr  dcpofitionf  lilara  qu^  vt  dixi  nihil  nifi  iraditio  cft. 
Quid  cnim  refcrrepotcft  an  in  manibus  meis,anvcr6  in  mca  domo  res  iuflii 
fncodcponatur?Sed  m  poftcriorc  in  quo  nulla  traditio  aiia  intcrucnit  nifi 
quod  vcnditor  dicit  fc  tradcrc  djfticiiius  cft,vt  nudo  verbo traditio fat^a  cf- 
(c  vidcatur.Et  fanc  ita  cft,non  polfunt  verba  fufficcre  ad  traditionem,vt  ne- 
quc  vbi  aius  faito  opus  eftifed  acccdcntc  ad  vcrba  rei  prifcmia,mirum  n« 
eft  traditionciu  rc  ipfa  fac^am  videri  ci  qui  oculisquoquc  no  minus  q^uaiu 
inanibuspoflcflioncm  adprchcnderc  potuit.Sc  hoc  ipfo  qubd  confi  nlic  di- 
ccnti  fc  tradcrc  rcmoculis  fubicdam,adprchendifli:  illam  intcliigitur.Mt- 
ximc  vero  eo  ctiiconcurf  cntc,vt  in  raca  turrc  raccu  fit  is  qui  vicinu  fundu 
quem  ab  co  cmi  dcmonftrat  mihi.Nam  fi  in  alieno  fundo  cflem  &  in  alieii» 
turrcdifficilius  clfct  vt  fundus  mihi  traditus  vidcrctur  ctiam  quc  indc  vcn- 
ditor  indicaflct,adc6  vcrum  efl  quod  volumus,foIam  rei  pracfcniiam  qu^  in 
centradu  intcruencrit,li  aliud  nihil  acccdat,pio  traditionc  habcri  no  polfc. 
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DtfintenttM  I.^U4M  mulier  jj.D.dereivindU,  Tidt  differemid  venditienk 
^  d»nati»aH.jid  Ukjenti  loJ.ex  bdc/cripmrM  i6.DJe  denst. 

[Lla  obicaiodifficiliorcft,quam  ficri  pofic  diximusf*/. 
wH^dAm  jmtlterjy.DJe  rei  vtrJtc.m  cuius  poftcf  iorc  pjrtc  ni- 
..^ilaliudcxigercvidctur  Vlpianusad  induccndam  fidionciii 
^tradits  poflcflTionistqua»  vt  mulicrquaf  pcr  cpiftolam  agrum 
5donabat  in  co  agro  tum  cflct,ciim  cpiftola  emittcrctur.  Vndc 
&  Bartolui  nofta  ad  Ulam  locum  infcrt,qu6d  qutndo^ontraaus  vcnditio-. 
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ris  Ht  in  jpfo  fundo  pracfun  itur  tradita  poflerfio.Sed  rcfpondcndu  eft  cjuod 
rcc  Barroliis,ncc  alius  toric  tjuifquam  auliuc  vidit  dc  donationc  loqui  eo 
loco  Vlpianum  non  dc  vcnditionecplurimum  vcrohacpartc  intcr  vcndi- 
tionrm  &  donati'?ncm  intcreflt:  Donatio  cnim  no  nudo  confcnfu  liebat  o- 
limjvc  vcnditiojfcd  altcro  tanrum  cx duobus  modis>auc  Ibpulationc,  aut  tra 
ditionc  l^Tttpmtaniu  zj.vbi  not, D. de iion.irjt.vir.c^  vxor. Aic^ui  Aipulationc 
certiim  cr  ir  licri  non  pollc  pcr  cpiftolam  vt  ncc  alio  vllo  modo  intcr  abfcn 
t^sl.i.D.deverh.oh/ig.hr^o  quotics  in  PancJcctts  Icgimus  faftam  donatio- 
iTcm  pcr  cpiikolam  poncnJum  cftfa^am  cH.b  pcr  traditionem.  Et  fane  ita 
cft.Nam  abfcnti  (iuc  mitcis  quifcrat^Huc  quod  ipfc  h.ibcat  fibi  habcrc  illu 
iubcas  donarireCte  potcit  l.Mbjenti  lo.D.de  donat.vhi  aJdit  Pauliis,  fi  dona. 
tariDS  ntfciai  rtm  cjuae  apud  fc  cli,fibi  d.onatam  cn'c,vcl  millam  fibi  non  ac- 
ccpcrit  donitar  re«  doniinum  cum  non  ficri,etiamfi  pcr  fcruum  cius  cui  do- 
nabaturmiira  fuci  it,nifi  ca  mcntc  fcruo  cius  data  fucrit  vt  ftatmi  cius  Hat.Ex 
quo  apparer,cum  i^ui  pcr  epiftolam  dicit  fc  donarc  pcrindc  habcndum  acfi 
diccrcc  fc  rea»  tradcre,Idcoquc  minus  cflc  mirandum  fi  cx  ciufmodi  epifto 
la  traditio  fatit.i  cfle  intc)Iigatur,dummod6  in  eo  ipfo  ngro  tucrit  donator 
tiim  cuni  cpiflolam  confcribcbat.Hoc  cnim  omnimodo  cxigitur  vt  fi^a 
traditio  rcfpodeat  verae,quia  rei  abfcnt.svcra  traditio  ficri  nullo  modo  pof- 
fctjiicc  igitur  fidla,fecuBdum  ea  cju*  in  fupcrioribus  dirpurauimus.In  vcn- 
ditionc  non  idcn)  iuris  cft,quia  cum  venditio  folo  confenfu  pcrficiatur,non 
qui  dicit  fc  vendcre  Iioc  ctiam  diccrc  intelligitur ,  quod  rcm  tradat:  cum  is 
qui  vcndidit  hoc  ipfo  fit  obligatus  ad  tradcndum  /.I./.3./.  ex  empto  ti.^ psffl 
D.de  acfion.er/ipt.l.Ji fradftio  ^.C<.€od.\tAc\ue  quami;is  vcndat  in  pr2cfenria,3c 
confpcdu  rei,non  idcircotamcn-tradcrc  rcm  in:cl!igitur,mult6  miniis  vcro 
fine  traditione  poflcflTionem  transfcrrc.Proindc  quod  dc  donatione  rci  prx 
fcntis  fadapcrcpiftolam  fcriptum  cl\in  d.i.<fttidammH/ter->non  potcft  ncc 
debct  .id  vcnditioncm  produci.Ncc  fane  potcft  Bnrtolus  ncgare  quin  non 
latisbona  fit  in  omnibus  coinparatio  don3tionis&  venditionis.  Ait  enim 
Vlpiani  fcntentiam  planc  ac  finc  dubio  proccderc  in  donationcat  no  .rquc 
in  vendiiionc  nili  cum  diftindione  illa  fi  folutum  Gx  ftrccwim.ex i.^uod  ven 
didti^.D.de cont> .empt .\n  quo  tair en  rurfum  falliiur.  Nam  diftinclio  ifUjV-' 
trum  venditionis  prccium  foJutum  fit,nccnc  ad  cam  quxftioncm  pcrrinet 
quae  fit  dc  tranflationc  domini;,non  ad  ctm,quar  de  tranflati«ne  poflenTio- 
jnis,cum  ad  pofTcIIionistranflationcm  foJa  fulHciattraditio,nec  qucmadmo 
dum  tc.  c  fcmpcr  dominium  cum  poflcflionc  &  pcr  poHcnioncin  transfcr- 
tur,ita  c  conirario  ncccflt  fit  transfcrri  dominium  ad  transfcrcndam  poflcf- 
fionem.Ponc  igitur  vcnditam  rem  tradita  fuifTc  cmptori,prius  tamcn  quam 
>cl  /blutum  cflct  ab  cmptore  prccium,vcl  fidcs  habita  dc  prccio  a  vendito- 
re.Erit  haud  dubie  tranllata  pofledio  in  cmptorcm,arnon  etiam  dominiu 
§,venditjL  vnfl.de  rer.dtHif.winA.d.i.tjuod  vendtdt  ft/  l.vt  ret  ^^.eod.tit.de  contr. 
«wDf.Ditficilius  cnim  cll  vt  cx  vcnditionc  transfcratur  dominiu^quam  pof. 
fcltio,idqtic  cx  Icgc  ipfa  duodccim  tabularuni  fadum  cft  vt  luftinianus  re- 
fcnin  d.^.vendita. At  ex  caufa  donationis  qux  per  traditionom  facfta  fit,tam 
facilis  eft  tranflatio  domjnij  quim  poflcflTionistAdco  vt  ctiam  cx  hac  fcri- 
fpt^iTii/ciantljeredes  mei  me  veflem  vniuerfam  aeru  caterM  ^Hoftun^He  tn  dtem 
viortis me^mecumhahHtiilii (ir  illt iibnns r>Kis  v$H4m donajfeidoiTninwm  ad  li- 
hertos  benigna  imer^uiationcpcrtinexe  Vipianus  rcfpondcrit  in  l.  ex  ItMc 
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fcriptnra \&.T>Je  tionai.Curwcro  bcnigna  intcrpretationc?Qiiia  no  pcr  vcr- 
buiii  pr  ^:rcntistcmporisdonatiofa»^taproponcbatur,  quomodo  ficri  cam 
oporic:  LA^mhm  Regulm  ijMLMeimiuitdJJ^u^Mm  mM&irSed  per  vcr- 
W  eouoctatliia  taatktt  i$€tmkm  ^nationis »  cviufmodi  vctboruin  maior 
j^tcAaccillbletaii  probandimicoiiCradum  qu^m  ad  contraheiidutD,prx 
Jbrtim  cim  talis  contra<5hJs  cft,qucm  rc  ac  traditionc  per6ci  oportcatA^M- 
iliai6,i^9^^al*pefif.Cm\\  igitur  hodic  poft  luftiniani  conftitutioncm  in 
Lfi:fHtf  MrgtntHm  5$.  §.vU.C.de  donatAoT\mo  nudo  confcnfu  pcrficiatur  ficul 
&  vcnditio,adc6quc  quod  magis  cft  nudo  pado,quinctiam  nuda  pollicita- 
tionc,dubitari  elcgantcrpotcft,An  quod  fcripium  cftm^./.y«4<i4W  mulUrm 
videri  tradicum  fundum  qui  per  epiftolam  donatus  fuit  ii  dooator^a  co  lun 
io  crat,cM  «ptftola  emittcrctor  «  pctibdc  locfi  liodie  liabeac»ficut  kabcbac 
oliai»Anpotii^sdiccto4aiii(iciionm|gis  hodictodonationc  id  vcrum  ede^ 
qu^moJijii  iucritiiii^cactitioflCpScdmm  luftiniani  mens  illa  fuerit,vc  doiia 
tionum  iiisaugeretnoovtrcftrinecrct,abfurdumiCrcdo ,  fuerit,&contra  i- 
pfius  voluntaicm  vt  donararius  ob  id  minus  hodlc  luris  habeat,  quam  ha- 
bocrat  olim  in  (i>ccic  dJ  vndddm  w«/i>r.Nam  &  traditionc  non  minus  ho- 
dic  quam  olim  ncri  potcll  donaiio,liC«  poffit  iicn  ctiam  cicra  vUam  tradi- 
tioncin.  Proindc  qui  dicic  fc  donarc fi rcm  pneleiiiciii babeat qoampoflit 
vcIprcfimtlihidcre»vcliHliitercablait^^  ipfo  tradcte  cre. 

dkndus  cdil^Arqoi  rem  pneientem  habettqui  eft  in  agro  donato  ^tbm  cpir- 
ftolam  dmtlonis  emittitiiocipro  ieitnrfredendus  eft  agrum  tFadac|Wt 
traditlohcmepiftolacquxmittitorab?cnti,vtfit  cpiftola  lymbolum  quoo^ 
d^m  traditionis  fundi,pcrinde  acfi pnefemi  elebula  terrx traderctur:  ciim 
non  ni  fi  hoc  niodo  confcrri  donatio  pcr  traditionem  in  abfente poffit  d.U 
ahfenti  lo  DJe  dondtM»  fcilicec  vt  non  habcac  camcn  donacor  animu  pri4i 
amictendx  pofTcdionis  quam  donatirllllcntiflffiMftiaiwriU^ 
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